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SELECTED COURT DECISIONS

Relating To

Equal Educational Opportunity

Part I
U.S. SUPREME COURT

SCHOOL DESEGREGATION CASES

BROWN v. BOARD OF EDUCATION

347 U.S. 483 (1954)

APPEAL No. 1

FROM THE U.S. DISTRICT COURT FOR THE DISTRICT OF KANSAS*

ARGUED DECEMBER 9) 1952REARGUED DECEMBER 8) 1953

DECIDED MAY 17, 1954

Robert L. Carter argued the cause for appellants in No. 1 on the
original argument and on the reargument. 7'hurgood Marshall argued
the cause for appellants in No. 2 on the original argument and Spotts-
wood W. Robinson III, for appellants in No. 4 on the original argu-
ment, and both argued the causes for appellants in Nos. 2 and 4 on
the reargument. L-ouis L. Redding and Jack Greenberg argued the
cause for respondents in No. 10 on the original argument and Jack
Greenberg ancl Thurgood Marshall on the reargument.

On the briefs were Robert L. Carter, 7'hurgood Marshall, Spotts-
wood W. Robinson III, Louis L. Reddiing, Jack Greenberg, George
E. C. Hayes, William, R. Ming, Jr., Constance Baker Motley, James
M. Nabrit, Jr., Charles S. Scott, Frank D. Reeves, Harold B. Bowl-
ware and Olimer W. Hill for appellants in Nos. 1, 2, and 4 and respond-
ents in No. 10 ; George M. Johnson for appellants m Nos. 1, 2, and 4;

Together with No. 2, Brigga et al. v. Elliott et al., on appeal from the United
States District Court for the Eastern District of South Carolina, argued Decem-
ber 9-10, 1952, reargued December 7-8, 1953 ; No. 4, Davis et al. V. County School
Board of Prince Edward County, Virginia, et al., on appeal from the United
States District Court for the Eastern District of Virginia, argued December 10,
1952, reargued December 7-8, 1953 ; and No. 10, Gebhart et al. v. Belton. et al., on
certiorari to the Supreme Court of Delaware, argued December 11, 1952, re-
argued December 9, 1953.

(1)
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and Loren Miller for appellants in Nos. 2 and 4. Arthur D. Shores and
A. 7'. Walden wore on the statement as to jurisdiction and a brief
opposing a motion to dismiss or affirm in No. 2.

Paul E. Wilson, assistant attorney general of Kansas argued the
cause for appellees in No. 1 on the original argument mid on the re-
argument. With him on the briefs was Harold R. Fatzer, attorney
general.

John TV. Davis argued the cause for appellees in No. 2 on the orig-
inal argument and for appellees in Nos. 2 and 4 on the reargument.
With him on the briefs inNo. 2 were T. C. Calm, attorney geperal
of South Carolina, Robert Mee. Figg, Jr., S. E. Rogers, William R.
Meagher. and TaggarITVhipple.

J. Lindsay Almond, Jr., attorney general of Virginia, and T . Justin
Moore aigued the cause for appellees in No. 4 on the original argu-
ment and for appellees in Nos. 2 and 4 on the reargument. On the
briefs in No. 4 were J. Lindsam Almond, Jr., attorney general, and
Henry T. TVickham special assistant attorney general, for the State
of Virginia, and 7'. Justin Moore, Archibald Gt. Robertson, John W
Moly and 7'. Justin Moore, Jr., for the Prince Edward County school
authorities, appellees.

H. Albert .1 owng, attorney general of Delaware, aromed the cause
for petitioners in No. 10 on the original argument and6on the reargu-
ment. With ibim on the briefs was Louis J. Finger, special deputy
attorney general.

By special leave of Court, Assistant Attorney GeneralRainkin argued
the cause for the United States on the reargument, as amicus cumae,
urging reversal in Nos. 1, 2, and 4 and affirmance in No. 10. With him
on the brief were Attorney General Brownell, Philip Elman, Leon
Ulman, William J. Lamont and ill. Magdelena Schoch. James P.
McGrancry,then attorney general, and Philip Elman filed a brief for
the United States on the original argument, as amicus curiae, urging
reversal in Nos. 1, 2, and 4 and affirmance in No. 10.

iBriefs of antiC curiae supporting appellants in No. 1 were filed by
Shad Polley, TVill Mmlow and Joseph 11. Robison for the American
Jewish Congress ; by Edwin J . Lukas. Arnold Forster, Arthur Garfield
Hays. Frank E. karelsentLeonard Haas. Saburo Kido and Theo-
dore Legke8 for the American Civil Libekies Union et al.; and by
John Ligtenberg and Selma M. Borchardt for the American Federa-
tion of Teachers. Briefs of amici curiae supporting appellants in No.
1 and respondents in No. 10 were filed by Arthxr J. Goldberg and
Thomas E. Harris for the Congress of Industrial Organizations and
by Phimeas 1ndritz for the American Veterans Committee, Inc.

Mr. Chief Tustice WART= delivered the opinion of the Court.
These cases come to us from the States of Kansas, South Carolina,

Virginia, and Delaware. They are premised on different facts and
different local conditions, but a common leffal question justifies their
consideration toffetber in this consolidated opinion.1

1 In the Kansas ease, Brown V. Board of Education, the plaintiffs are Negro
chiklren of elementary school age residing in Topeka. They brought this action
in the United States District Court for the District of Kansas to enjoin en-
forcement of a Kansas statute which permits, but does not require, cities of
more than 16.000 population to maintain separate school facilities for Negro and
white students. Kan. Gen. Stat. §72-1724 (1040). Pursuant to that authority,
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In each of the cases, minors of the Negro race, through their legal
representatives, seek the aid of the courts in obtaining admission to the
public schools of their community on a nonsegregated basis. In each
instance, they had been denied admission to schools attended by white
children under laws requiring or permitting segregation according to

the Topeka Board of Education elected to establish segregated elementary
schools. Other public schools in the community, however, are operated on a
nonsegregated basis. The three-judge District Court, convened under 28 U.S.C.
§§ 2281 and 2284, found that segregation in public education has a detrimental
effect upon Negro children, but denied relief on the ground that the Negro and
white schools were substantially equal with respect to buildings, transporta-
tion, curricula, and educational qualifications of teachers. 98 F. Supp. 797. The
case is here on direct appeal under 28 U.S.C. § 1253.

In the South Carolina case, Briggs v. Elliott, the plaintiffs are Negro children of
both elementary and high school age residing In Clarendon County. They
brought this action in the United States District Court for the Eastern District
of South Carolina to enjoin enforcement of provisions In the state constitution and
statutory code which require the segregation of Negroes and whites in public
schools. S.C. Const., Art. XI, § ; S.C. Code § 5377 (1942). The three-judge
District Court, convened under 28 U.S.C. §§ 2281. and 2284, denied the requested
relief. The court found that the Negro schools were inferior to the white schools
and ordered the defendants to begin immediately to equalize the facilities. But
the court sustained the validity of the contested provisions and denied the
plaintiffs admission to the white schools during the equalization program, 98
F. Supp. 529. This Court vacated the District Court's judgment and remanded
the ease for the purpose of obtaining the court's views on a report Sled by the
defendants concerning the progress made in the equalization program. 842
U.S. 850. On remand, the District Court found that substantial equality had
been achieved except for buildings and that the defendants were proceeding to
rectify this inequality as well, 103 P. Stipp. 920. The case Is again here on direct
appeal under 28 U.S.C. §

In the Virginia case, Davis v. County &hoot Board, the plaintiffs are Negro
children of high school age residing in Prince Edward County. They brought this
action in the United States District Court for the Eastern District of Virginia to
enjoin enforcement of provisions in the state constitution and statutory code
which require the segregation of Negroes and whites in public schools. Va. Const.,
§ 140; Va. Code § 22-221 (1950). The three-judge District Court, convened under
28 U.S.C. §§ 2281 and 2284, denied the requested relief. The court found the Negro
school inferior in physical plant, curricula, and transportation, and ordered the
defendants forthwith to provide substantially equal curricula and transportation
and to "proceed with all reasonable diligence and dispatch to remove' the in-
equality in physical plant. But, as in the South Carolina case, the court sustained
the validity of the contested provisions and denied the plaintiffs aimission to the
white schools during the equalization program. 103 P. Supp. 887. The case is here
on direct appeal under 28 U.S.C. § 1253.

In the Delaware case Oelatort v. Belton, the plaintiffs are Negro children of
both elementary and high school age residing in New Castle County. They brought
this action in the Delaware Court of Chancery to enjoin enforcement ef provisions
in the state cnnstitution and statutory code which require the segregation of
Negroes and whites in public schools. Del. Const., Art. X, § 2 ; Del. Bev. Code
§ 2631 (1935). The Chancellor.gave judgment for the plaintiffs and ordered "their
immediate admission to schools previously attended only by white children, on
the ground that the Negro schools were inferior with respect to teacher training,
pupil-teacher ratio, extracurricular activities, physical plant, and time and dis-
tance involved In travel. 87 A. 2d 862. The Chancellor also found that segrega-
tion itself results in an inferior education for Negro children (see note 10, infra),
but did not rest his decision on that ground. Id., at 865. The Chancellor's decree
was affirmed by the Supreme Court of Delaware, which intimated, however, that
the defendants might be able to obtain a modification of the decree after equaliza-
tion of the Negro and white schools had been accomplished. 91 A. 2d 187, 152. The
defendants, contending only that the Delaware courts had erred in ordering the
immediate admission of the Negro plaintiffs to the white schools, applied to this
Court for certiorari. The writ was granted, 844 U.S. 891. The plaintiffs, who were
successful below, did not submit a cross-petltion.

6
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race. This segregation was alleged to deprive the plaintiffs of the equal
protection of the laws under the 14th amendment. In each of the cases
other than the Delaware case, a three-judge Federal district court
denied relief to the plaintiffs on the so-called separate but equal doc-
trine announced by this Court in Reny v. Ferguson,163 U.S. 537. Un-
der that doctrine equality of treatment is accorded when the races are
provided substantially equal facilities, even though these facilities be
separate. In the Delaware case, the Supreme Court of Delaware ad-
hered to that doctrine, but ordered that the plaintiffs be admitted to
the white schools because of their superiority to the Negro schools.

The plaintiffs contend that segregated public schools are not "equal"
and cannot be made "equal," and that hence they are deprived of the
equal protection of the laws. Because of the obvious importance of the
question presented, the Court took jurisdict1on.2 Argument was heard
in the 1952 term, and reargument was heard this term on certain
questions propounded by the Court.3

Reargument was largely devoted to the circumstances surrounding
the adoption of the 14th amendinent in 186g. It covered exhaus-
tively consideration of the amendment in Congress, ratification by
the States, then existing practices in racial segregation, and the
views of proponents and opponents of the amendment. This discussion
and our own investigation convince us that, although these sources cast
some light, it is not enough to resolve the problem with which we are
faced. At best, they are inconclusive. The most avid proponents of the
p9st-war amendments undoubtedly intended them to remove all legal
distinctions among "all persons 'born or naturalized in the United
States." Their opponents, just as certainly, were antagonistic to both
the letter and the spirit of the amendments and wished them to have
the most limited effect. What others in Congress and the State legisla-
tures had in mind cannot be determined with any degree of certainty.

.An additional reason for the inconclusive nature of the amendment's
history, with respect to segregated schools, is the status of public edu-
cation at that time. In the South, the movement toward free common

1844 U.S. 1, 141, 891.
'845 U.S. 972. The Attorney General of the United States participnted both

Terms as mama curiae.
'For a general study of the development of public education prior to the

Amendment, see Butts and Cremin, A History of Education in American Culture
(1058). Pts. I. ; Cubberley, Public Education in the United States (1984 ed.),
cc. II-XII. School practices current at the time of the adoption of the Fourteenth
Amendment are described in Butts and Cremin, supra, at 269-275; Cubberley,
aapra, at 288-889, 408-481 ; Knight, Public Education in the South (1922) cc.
VIII, IX. See also H. Ex. Doc. No. 815, 418t Cong., 2d Sess. (1871). Although
tbe demand for free public schools followed substantially the same pattern in
both the North and the South. the development in the South did not begin to
gain momentum until about 1850, some twenty years after that in the North. The
reasons for the somewhat slower development in the South (e.g., the rural char-
acter of the South and the different regional attitudes toward state assistance)
nre well explained in Cubberley, aupra, at 408-428. In the country as a whole,
but particularly in the South, the War virtually stopped all progress in public
education. Id., at 427-428. The low status .of Negro education in all sections of
the country, both before and immediately after the War, is described in Beale. A
History of Freedom of Tenching in American Schoobt (1941), 112-1X2. 175-195.
Complaory school attendance laws were not generally adopted until after the
ratiflention of the Fourteenth Amendment, and it was not until 1918 that such
lows were in force in n11 the states. Cubberley, aupra, at 568-565.

7
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schools, supported by general taxation, had not yet takenhold. Educa-
tion of white children was largely in the hands of private groups.
Education of Negroes was almost nonexistent, and practically all of
the race were illiterate. In facttany education of Negroes was forbidden
by law in some States. Today, in contrast, many Negroes have achieved
outstanding success in the arts and sciences RS well as in the business
and professional world. It is true that public school education at the
time of the amendinent had advanced further in the North, but the
effect of the amendment on northern States was generally ignored in
the congressional debates. Even in the North, the conditions of public
education did not approximate those existing today, The curricuhun
was usually rudimentary ; ungraded schools were common in rural
areas; the school term was but 3 months a year in many States;
and compulsory school attendance was virtually unknown. As a con-
sequence, it is not surprising that there should be so little in the history
of the 14th amendment relating to its intended effect on public
education.

In the first case in this Court construing the 14th amendment, de-
cided sholtly after its adoption, the Court interpreted it as proscribing
all State-imposed discriminations against the Negro race.°

The doctrine of "separate but equal" did not make its appearance in
this Court until 1896 in the case of Messy v. Ferguson, supra, involv-
ing not education but transportation.° American courts have since
labored with the doctrine for over half a century. In this Court, there
have been six cases involving the "separate but equal" doctrine in the
field of public education.7 In Cumming v. Comb/ Board of Educa-
tion, 175 U.S. 528, and Gong Lum v. Bwe, 275 U.S. 78, the validity of

5 Slaughter-House Oases, 16 Wall. 86, 67-72 (1878) ; Strauder v. West Virginia,
100 U.S. 303, 307-808 (1880) :

"It ordains that no State shall deprive any person of life, liberty, or property,
without due process of taw, or deny to any person within its jurisdiction the equal
protection of the laws. What is this but declaring that the law in the States shall
be the same for the black as for the white ; that all perSons, whether colored or
white, shall stand equal before the laws of the States, and, in regard to the
colored race, for whose precection the amendment was primarily designed, that
no discrimination shall be made against them by law because of their color? The
words of the amendment, it is true, are prohibitory, but they contain a necessary
implication of a portitive immunity, or right, most valuable to the colored race,
the right to exemption from unfriendly legislation against them distinctively as
colored,exemption from legal discriminations, implying inferiority in civil
society, lessening the security of their enjoyment of the rights which others enjoy,
and discriminations which are steps towards reducing them to the condition of a
subject race."

See also Virginia v. Rives, 100 U.S. 818, 818 (1880) ; Bo) parte Virgin/14,100 U.S.
839, 844-345 (1880).

° The doctrine apparently originated in Roberts 'V. City of Boston, 59 Mass.
198, 206 (1850), upholding school segregation against attack as being violative of
a state constitutional guarantee of equality. Segregation in Boston public schools
was eliminated in 1855. Mass. Acts 1855, c. 256. But elsewhere in the North
segregation in public education has persisted in some communities until recent
years. It is apparent that such segregation has long been a nationwide problem,
not merely one of sectional concern.

See also Berea College v. Kentucky, 211 U.S. 45 (1908).
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the doctrine itself was not challenged.° In more recent Cases, all on the
graduate school level, inequality was found in that specific benefits en-
joyed by white students were denied to Negro students of the same edu-
cational qualifications. Missouri ere rd. Gaines v. Canada, 305 U.S. 337 ;
Sipuel v. Oklahoma, 332 U.S. 631; Sweatt v. Painter, 339 U.S. 629 ;
MeLaurin v. Oklahoma State Regents, 339 U.S. 637. In none of these
cases Was it neeessaty to reexamine the doctrine to grant relief to the
Negro plaintiff. And in Sweatt v. Painter. supra, the Court expressly
reserved decision on the question whether Plessy v. Ferguson should be
held inapplicable to public education.

In the instant Cases) that question is directly presented. Here, unlike
Sweatt v. Painter, there are findings below that the Negro and white
schools involved have been equalized, or are being equalized, with re-
spect to buildings, curricula, eitudifications and salaries of teachers, and
other "tangible" faetors.° Our decision, therefore, cannot turn on
merely a comparison of these tangible factors in the Negro and white
schools involved in each of the Cases. We must look instead to the effect
of segregation itself on public education.

In approaching this problem, we cannot turn the clock back to 1868
when the amendment was adopted, or even to 1896 when Plessy V.
Ferguson Was written. We must consider public education in the light
of its full development and its present place in American life through-
out the Nation. Only in this way can it be determined if segregation in
public schools deprives these plaintiffs of the equal protection of the
laws.

i
-Today, education s perhaps the most important function of State

and local governments. Compulsory school attendance laws and the
great expenditures for education both demonstrate our recognition of
the importance of education to our democratic society. It is required in
the performance of our most basic public responsibilities% even service
in the armed forces. It is the very foundation of good citizenship. To-
day it is a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in help-
ing him to adjust normally to his environment. In these days, it is
doubtful that any child may reasonably be expected to succeea in life
if be is denied the opportunit;- of an eaucation. Such an opfortunity,
where the State has undertaken to provide it, is a right w iich must
be made available to all on equal terms.

We come then to the question presented : Does segregation of chil-
dren in public schools solely on the basis of race, even though the phys-

"In the Cumming ease, Negro taxpayers sought an injunction requiring the
defendant school board to discontinue the operation of a high school for white
children until the board resumed operation of a high school for Negro children.
Similarly, in the Gong Lunt case, the plaintiff, a child of Chinese descent, con-
tended only that state authorities had misapplied the doctrine by classifying him
with Negro children and requiring him to attend a Negro school.

°In the Kansas case, the court below found substantial equality as to all such
factors. 98 P. Supp. 797, 798. In the South Carolina case, the court below found
that the defendants were proceeding "promptly and in good faith to comply with
the court's decree." 103 P. Supp. 920, 921. In the Virginia case, the court below
noted that the equalization program was already "afoot and progressing" (103 F.
Supp. 887, 841) ; since then, we have been advised, in the Virginia Attorney Gen-
eral's brief on reargnment, that the program has now been completed. In the
Delaware case, the court below similarly noted that the state's equalization
program was well under way. 91 A. 2d 137, 149.



ical facilities and other "tangible" factors may be equal, deprive the
children of the minority group of equal educational opportunities? We
believe that it does.

In Sweatt v. Painter, supra, in finding that a segregated law school
for Negroes could not provide them equal educational opportunities,
this Court relied in large part on "those qualities which are incapa-
ble of objective measurement but which make for greatness in a law
school." In ill eLaurin v. Oklahoma State Regents, supra the Court, in
requiring that a Negro admitted to a white graduate scliool be treated
like all other students again resorted to intangible considera-
tions: ". . . his ability tO study, to engage in discussions and exchange
views with other students, and, in 0.eneral, to learn his profession."
Such considerations apply with added force to children in (Trade and
high schools. To separate them from others of similar age and qualifi-
cations solely because of their race

b
0.enerates a feeling of inferiority

as to their status in the communitythat may affect their hearts and
minds in a way unlikely ever to be undone. The effect of this separa-
tion on their educational opportunities was well stated by a finding
in the Kansas case by a court which nevertheless felt compelled to
r h le against the Negro pl a inti ffs :

Searegation of white and colored children in public schools
has :detrimental effect upon the colored children. The impact
is greater when it has the sanction of the law ; for the policy
of separating the races is usually interpreted as denoting the
inferiority of the Negro group. A sense of inferiority affects
the motivaton of a child to learn. Segregation with the sanc-
tion of law, therefore, has a tendency to [retard] the educa-
tional and mental development of Negro children and to de-
prive them of some of the benefits they would receive in a
racial [ly] integrated school system. 10

Whatever may have been the extent of psychological knowledge at
the time of Plessy v . Ferguson, this finding is amply supported by mod-
ern authority." Any language in Peng v. Ferguson contrary to this
finding is rejected.

We conclude that in the field of public education the doctrine of
c'separate but equal" has no place. Separate educational facilities are
inherently unequal. Therefore, we hold that the,Plaintiffs and others
similarly situated for whom the actions have been brought are, by rea-
son of the segregation complained of, deprived of the equal protection
of the laws guaranteed by the 14th amendment. This disposition

"A similar finding was made in the Delaware case: "I conclude from the
testimony that in our Delaware society, State-imposed segregation in educa-
tion itself results in the Negro children, as a class, receiving educational oppor-
tunities which are substantially inferior to those available to white children
otherwise shnilarly situated." 87 A. 2d 802. 805.

u K. B. Clark, Effect of Prejudice and Discrimination on Personalty Develop-
ment (Midcentury White House Conference on Children and Youth, 1950) ; Wit-
mer and Kotinsky, Personality in the Making (1952). c. VI ; Deutscher and
Chein. The Psychological Effects of Enforced Segregation : A Surrey of Soda)
Science Opinion. 20 J. Psychol. 259 (1948) : Chein. What are the Psychological
Effects of Segregaton Under Conditions of Equal Facilities?, 3 Int. J. Opinion
and Attitude Res. 229 (1949) ; Brameld. Educational Casts. in Discrimination and
National Welfare (MacIver. ed., 1949), 44-48; Frazier, The Negro in the United
States (1049), 074-081. And see generally Myrdal, An American Dilemma
(1944).

10
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makes unnecessary any, discussion whether such segregation also vio-
lates the due 13rocess clause of the 14th amendment."

Because these are class actions, because of the wide applicability of
this decison, and. because of the great variety of local conditions, the
formulation of decrees in these cases presents problems of considerable
complexity. On reargument, the consideration of appropriate relief
was necessarily subordinated to the primary questionthe constitu-
tionality of segregation in public education. We have now announced
that such segregation is a denial of the equal protection of the laws. In
order that we may have the full assistance of the parties in formulating
decrees, the cases will be restored to the docket, and the parties are
requested to present further argument on questions 4 and 5 previously
propounded by the Court for the reargument this term." The Attor-
ney General of the United States is again invited to participate. The
pttorneys general of the States requiring or permitting segregation
in public wiucation will also be permitted to appear as anuci curiae
upon request to do so by September 15, 1954, and submission of briefs
by October 1, 1954.14

It i8 80 ordered.

" See Bolling v. Sharps, post, p. 497, concerning the Due Process Clause of the
Fifth Amendment.

13 "4. Assuming it is decided that segregation in public schools violates the
Fourteenth Amendment

"(a) would decree necessarily follow providing that, within the limits set
by normal geographic school districting, Negro children should forthwith be
admitted to schools of their choice,or

"(b) may this Court, in the exercise of its equity powers, permit an effective
gradual adjustment to be brought about from existing segregated systems to
a system not based on color distinctions?

5. On the assumption on which questions 4 (a) and (b) are based, and assum
ing further that this Court will exercise its equity powers to tte end described
in question 4 ( b )

"(a) should this Court formulate detailed decrees in these cases ;
"( b) if so, what specific issues should the decrees reach ;

(o) should this Court appoint a special master to hear evidence with a view
to recommencling specific terms for such decrees ;

"(d) should this Court remand to the courts of the first instance with directions
to frame decrees in these cases, and if so what general directions should the
decrees of this Court include and what procedures should the courts 'of first
instance follow in arriving at the specific terms of more detailed decrees?"

u See Rule 42, Revised Rules of this Court (effective July 1, 1954).



BROWN v. BOARD OF EDUCATION
349 U.S. 294 (1955)

APPEAL No. 1

FROM THE U.S. DISTRICT COURT FOR THE DISTRICT OF KANSAS*

REARGUED ON I'M QUESTION OF RELIEF APRIL 11-14, 1966

OPINIONS AND JUDGMENTS ANNOUNCED MAT 31, 1955

1. Racial discrimination in public education is unconstitutional,
347 U.S. 483, 497, and all provisions of Federal, State, or local
law requiring or permitting such discrimination must yield to
this principle.

2. The iudgments below (except that in the Delaware case)
are reversed and the cases are remanded to the district courts to
take such proceedings and enter such orders and decrees consist-
ent with this opinion as are necessary and proper to admit the
parties to these cases to public schools on a racially nondiscrimi-
natory basis with all deliberate speed.

a. School authorities have the primary responsibility for
elucidating, assessing and solving the varied local school
problems which may require solution in fully implementing
the governing constitutional principles.

b. Courts will have to consider whether the action of school
authorities constitutes good faith implementation of the gov-
ernin_g constitutional principles.

c. Because of their proximity to local conditions and the
possible need for further hearings, the courts which originally
heard these cases can best perform this judicial appraisal.

d. In fashioning and effectuating the decreel, the couit will
be guided by egultable principlescharacterized by a prae-
tical flexibility m shaping remedies and a facility for adjust-
ing and reconciling public and private needs.

e. At stake is the personal interest of the plaintiffs in ad-
mission to public schools as soon as practicable on a non-
discriminatory basis.

f. Courts of equity mg properly take into account the
ipublic interest n the elimination in a systematic and effective

Together with No. 2, Briggs et al. v. Elliott et al., on appeal from the United
States District Court for the Eastern District of South Carolina ; No. 8, Davis
et al. v. County School Board of Prince Edward County, Virginia, et al., on appeal
from the United States District Court for the Eastern District of Virginia ; IbTo. 4,
Bolling et al. v. Sharpe et al., on certiorari to the United States Court of Appeals
for the District of Columbia Circuit ; and No. 5, Gebhart et al. v. Belton et al.,
on certiorari to the Supreme Court of Delaware. '

(9)

12
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manner of a variety of obstacles in makinig the transition
to school systems operated in accordance with the constitu-
tional principles enunciated in 317 U.S. 483, 497; but the
vitality of these constitutional principles cannot be allowed
to yield simplybecause of disagreement with them.

g. While giving weight to these Public and private con-
siderations, the courts will require that the defendants make
a prompt and reasonable start toward full compliance with
the ruling of this Court.

h. Once such a start has been made, the courts may find
that additional time is necessary to carry out the ruling in
an effective manner.

i. The burden rests on the defendants to establish that addi-
tional time is necessary in the public interest and is consist-
tint with good faith compliance at the earliest practicable
date.

j. The courts may consider problems related to adminis-
tration, arising from the physical condition of the school
plant, the school transportation system, personnel, revision
of school districts and attendance areas mto compact units
to achieve a system of determining admission to the public
schools on a nonracial basis, and revision of local laws and
regulations which may be necessary in solving the foregoing
problems.

k. The courts will also consider the adequacy of any plans
the defendants may propose to meet these problems and to
effectuate a transition to a racially nondiscriminatory school
system.

1. During the period of transition, the courts will retain
jurisdiction of these cases.

3. The judgment in the Delaware case, ordering,the immediate
admission of the plaintiffs to schools previously, attended only
by white children, is affirmed on the basis of the principles stated
by this Court in its opinion, 347 U.S 483; but the case is re-
nianded to the Supreme Court of Delaware for such further
proceedings as that court may deem necessary in the light of this
opinion.

98 F. Supp. 797, 103 F. Supp. 920, 103 F. Supp. 337, and judgment in
No. 4, reversed and remanded.

91 A. 2d 137, affirmed and remanded.

COUNSEL FOR PmrriEs

Robert L. Carter argued the cause for appellants in No. 1. Spotts-
wood W. Robinson III, argued the causes for appellants in Nos. 2
and 3. George E. C. Hayes and James M. Nabrit, Jr., argued the
cause for petitioner8 in No. 4. Louis L. Redding argued the cause for
respondents in No. 5. Thurgood Marshall argued the causes for ay?-
pellants in Nos. 1,2, and 3, petitioners .in No. 4 arid respondents in

On the briefs were Harold Boulware, Robert L. Carter, Jack Green-
berg, Oliver W. Hill, Thurgood Marshall, Louis L. Redding, Spotts-
wood W. Robinson, III, Charles S. Scott, William . Coleman, Jr.,
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Charles T. Duncan, George E. C. Hayes, Loren Miller, William R.
Ming, Jr., Constance Baker Motley, James M. Nabrit, Jr., Louis H.
Pollak, and Frank D. Reeves for appellants in Nos. 1,2, and 3, and
respondents in No. 5 ; and George E. C. Hayes, James M. Nabrit, Jr.,
George M. Johnson, Charles W. Quick, Herbert O. Reid, Thurgood
Marshall, and Robert L. Carter for petitioners in No. 4.

Harold R. Fatzer, attorney general of Kansas, argued the cause
for appellees in N o. I. With lum on the brief was Paul E. Wilson,
assistant attorney general. Peter F. Caldwell filed a brief for the
Board of Education of Topeka, Kans., appellee.

S. E. Rogers and Robert McC. Figg, Jr., argued the cause and
filed a brief kr appellees in No.2.

J. Lindsay Almond, Jr., attorney general of Virginia, and Archi-
bald G. Robertson argued the cause for apeellees in No. 3. With. them
on the brief were Henry T. Wickham, special assistant to the attorney
freneral, T. Justin Moore, John W. Riely and T. Justin Moore, Jr.

Milton D. Korman argued the cause for respondents in No. 4. With
him on the brief were Vernon E. West, Chester H. Gray, and Lyman
J. Umstead.

Joseph Donald Craven, Attorney General of Delaware, argued the
cause for petitioners in No. 5. On the brief were H. Albert Young., then
attorney general, Clarence W. Taylor, deputy attorney general, and
Andrew D. Christie special deputy to the attorney general.

In response to the ecant's invitation, 347 U.S. 483, 495496, Solicitor
General Sobeloff participated in the oral argument for the United
States. With him on the brief were Attorney General Brownell, Assist-
ant Attorney General Rankin, Philip Elman, Ralph S. Spritzer and
Alan S. Rosenthal.

By invitation of the Court, 347 U.S. 483, 496, the following State
officials presented their views orally as amici curiae Thomas J. Gen-
try, attorney general of Arkansas, wtih whom on the brief were James
L. Sloan, assistant attorney general, and Richard B. McCullOch,
special assistant attorney general. Richard W. Ervin attorney gen-
eral of Florida, and Ralph E. Odum, assistant att!orney general,
both of whom were also on a brief. C. Ferdinand Sybert, attorney gen-
eral of Maryland, with whom on the brief were Edward D. E. Rollins,
then attorney ,o.eneral. W. Giles Parker, assistant attorney general,
and James H. Norris, Jr., special assistant attorney general. /. Beverly
Lake, assistant attorney general of North Carolina, with whom on the
brief were Harry McMullan_, attorney general, and T. Wade Bruton,
Ralph Moody and Claude L. Love, assistant attorneys general. Mac
Q. Williamson, attorney general of Oklahoma, who also filed a brief.
John Ben Shapperd, attorney general of Texas and Burnell Waldrep,
assistant attorney general, with whom on the bkef were Billy E. Lee,
.T. A. Amis, Jr. L. P. Lollar, J. Fred Jones, John Davenport, John
Reeves and Will Davis.

Phineas Indritz filed a brief for the American Veterans Committee,
Inc., as amicus curiae.

OPINION OF THE COURT

Mr. Chief Justice WARREN delivered the opinion of the Court.

-14
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These cases were decided on May 17, 1954. The opinions of that
date,1 declaring the fundamental principle that racial discrimination
in public education is unconstitutional, are incorporated herein by
reference. All provisions of Federal, State, or local law requiring or
permitting such discrimination must yield to this principle. There
remains for consideration the manner in which relief is to be accorded.

Because these cases arose under different local conditions and their
disposition will involve a variety of local problems, we requested
further argument on thequestion of relief.' In view of the nationwide
importance of the decision, we invited the Attorney General of the
United States and the attorneys general of all States requiring or

ipprmitting racial discrimination n public education to present their
views on that question. The parties, the United States, and the States
of Florida, North Carolina2 Arkansas, Oklahoma, Maryland, and
Texas filed briefs and participated in the oral argument.

These presentations were informative and helpful to the Court in
its consideration of the complexities arising from the transition to a
system of public education freed of racial discrimination. The presen-
tations also demonstrated that substantial steps to eliminate racial
discrimination in public schools have already been taken, not only in
some of the communities in which these cases arose, but in some of
the States appearing as amid curiae, and in other States as well.
Substantial progress has been made in the District of Columbia and

iin the communities n Kansas and Delaware involved in this litiga-
tion. The defendants in the cases coming to us from South Carolma
and Virginia are awaiting the decision of this Court concerning relief.

Full implementation a these constitutional principles may require
solution of varied local school problems. School authorities have the
primary responsibility for elucidating, assessing, and solving these
problems; courts will have to consider whether the action of school
authorities constitutes good faith implementation of the governing
constitutional principles. Because of their proximity, to local condi-
tions and the possibk need for further hearings, the courts which
originally heard these eases can best perform this judicial appraisal.

847 U.S. 488 ; 847 U.S. 497.
2 Further argument was requested on the following questions, 847 U.S. 483,

495-496, n. 18, previously propounded by the Court :
"4. Assuming it is decided that segregation in public schools violates the Four-

teenth Amendment
" (a) would a decree necessarily follow providing that, within the limits set by

normal geographic school districting, Negro children should forthwith be admit-
ted to schools of their choice, or

" (b) may this Court, in the exercise of its equity Powers, permit an effective
gradual adjustment to be brought about from existing segregated systems to a
system not based on color, distinctions?

"5. On the assumption on which questions.4 (a) and (b) are based, and assum-
ing further that this Court will exercise its equity powers to the end described in
question 4 (b),

" (a) should this Court formulate detailed decrees in these cases ;
"(b) if so, what specific issue should the decrees reach ;
" (0) should this Court appoint a special master to hear evidence with a view to

recommending specific terms for such decrees ;
" (4) should this Court remand to the courts of fiist instance with directions

to frame decrees in these cases, and if so what general directions should the
decrees of this Court include and what procedures should the courts of first
instance follow in arriving at the specific terms of more detailed decrees?"
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Accordhigly, we believe it appropriate to remand the cases to those
courts.3

In fashioning and effectuating the decrees, the courts will be guided
by equitable principles. Traditionally, equity has been characterized

iby a practical flexibility in shaping ts remedies 4 and bv a facility
for adjusting and reconciling public and private needs.°Ilese cases
call for the exercise of these traditional attributes of equity power.
At stake is the personal interest of the plaintiffs in admission to public
schools as soon as practicable on a nondiscriminatory basis. To effec-
tuate this interest may call for elimination of a variety of obstacles in
making the transition to school systems operated in accordance with
the constitutional principles set forth in our May 17, 1954: decision.
Courts of equity may properly take into account the public interest
in the elimination of such obstacles in a systematic and effective man-
ner. But it should go without saying that the vitality of these con-
stitutional principles cannot be allowed to yield simply because of
disagreement with them.

While giving weight to these public and private considerations, the
courts will require that the defendants make a prompt and reasonable
start toward f-ull compliance with our May 17, 1954, ruling. Once such a
start has been made, the courts may find that additional time is neces-
sary to carry out the ruling in an effective manner. The burden rests
upon the defendants to establish that such time is necessary in the
public interest and is consistent with good faith compliance at the
earliest practicable date. To that end, the courts may consider problems
related to administration, arising from the physical condition of the
school plant, the school transportation system, personnel, revision of
school districts and attendance areas into compact units to achieve a
system of determining admission to the public schools on a nonracial
basis, and revision of local laws and regulations which may be neces-
sary in solving the foregoing problems. They will also consider the
adequacy of any plans the defenolants may propose to meet these prob-
lems and to effectuate a transition to a racially nondiscriminatory
school system. During this period of transition, the courts will retain
jurisdiction of these cases.

The judgments below, except that in the Delaware case, are accord-
ingly reversed and the cases are remanded to the district courts to take
suchproceedings and enter such orders and decrees consistent with this
opinion as are necessary and proper to admit to public schools on a
racially nondiscriminatory basis with all deliberate speed the parties
to these cases. The judgment in the Delaware caseordering the imme-
diate admission of the plaintiffs to schools previously, attended only by
white childrenis affirmed on the basis of the principles stated in our
May 17, 1954, opinion, but the case is remanded to the Supreme Court
of Delaware for such further proceedings as that court may deem nec-
essary in light of this opinion.

It i8 80 ordered.

The eases coming to us from Kansas, South Carolina, and Virginia were
originally heard by three-judge District Courts convened under 28 U.S.C. §§ 2281
and 2284. These cages will accordingly be remanded to those three-judge courts.
See Briggs v. Elliott, 342 U.S. 850.

4 See Alexander v. Hillman, 296 U.S. 222, 239.
5 See Hecht Co. v. Bowles, 321 U.S. 821, 329-330.

72-160-72---2
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358 U.S. 1 (1958)

CERTIORARI

TO THE U.S. COURT OF APPEALS FOR TIIE 8TH CIRCUIT *

No. 1. ARGUED SEPTEMBER 11, 1958DECIDED SEPTEMBER 12, 1958

OPINION ANNOUNCED SEPTEMBER 29, 1958

Richard C. Butler argued the cause for petitioners. With him on
the brief were A. F. House and, by special leave of Court, John H.
Haley-, pro hoc vice.

Thurgood lfaishall argued tbe cause for respondents. With him on
the brief Wiley A. Branton, William Coleman, Jr., Jack Greenberg,
and Louis H. Pollak.

Solicitor General Rankin, at the invitation of the Court,post, page
27, argued the cause for the United States, as amicus curiae, urging
that the relief sought by respondents should be aranted. With him on
the brief were Oscar II. Davis, Philip Elman, aild Ralph S. Spritzer.

OPINION OF THE COURT

Opinion of the Court by The CHIEF JUSTICE, Mr. Justice BLACK,
Mr. Justice FRANKFURT% 11Ir. Justice DOUGLAS? Ml. Justice Bum%
Mr. Justice CLARK, Mr. Justice HARLAN, WII% Justice BRENNAN, and
Mr. Justice WHITTAKER. .

As this case reaches us, it raises questions of the highest importance
to the maintenance of our federal system of government. it neces-
sarily involves a claim by the Governor and legislature of a State that
there is no duty on State officials to obey Federal court orders resting on
this Court's considered interpretation of the U.S. Constitution. Speci-
fically, it involves actions by the Governor and Legislature of Arkansas
upon the premise that they are not bound by our holding in Browny.
Board of Edvdcation (347 U.S. 483). That holding was that the 14th
amendment forbids States to use their governmental powers to bar
children on racial grounds from atending schools where there is Stale
paiticipation through any arrangement, management, funds, or_prop-
city. We are urged to 'uphold a suspension of the Little Rock School

*NoTe.The per ouriam opinion announced on September 12 1958, and printed
in a footnote, post, p. 5, applies not only .to this case but .tilso to. No. 1 'Mis-
cellaneous, August Special Term, 1958,, Aaron. et al. V. Cooper et al., On ApPlica-
tion for vacation of Order of the United Statei Court of Appeals for the Eighth
Circuit staying issuance of US mandate, for stay of order of the United States
District Court for the Eastern District of Arkansas, and for such other orders
as petitioners may be entitled to, argued August 28; 195S.

(14)

tr.
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Board's plan to do away with segregbated public schools in Little Rock
until State laws and efforts to upsetand nullify our holding in Brown
v. Board of Education have been further challenged and tested in the
courts. We reject these contentions.

The case was argued before us on September 11, 1958. On the fol-
lowing day we, unanimously affirmed the judgment of the Court of
Appeals for the Eighth Circuit (257 F. 2d 33), which had reversed a
judgment a the District Court for the Eastern District of Arkansas
(163 F. Supp. 13). The district court had granted the application of the
petitioners the Little Rock School Boakl and school superintendent,
to suspend' for 21/2 Tears the operation of the school board's court-
approved desegregation program. In order that the school board might
know, without- doubt, its dubty in this regard before the opening of
school, which had been set for the followmg Monday, September 15,
1958, we immediately issued the judgment, reserving the expression of
our supporting views to a later date.* This opinion of all of the mem-
bers of the Court embodies those views.

The following are the facts and circumstances so far as necessary to
show how the legal questions are presented.

On May 17, 1954, this court decided that enforced racial segregation
in the public schools of a State is a denial of the equal protection of the
laws enjoining by the 14th amendment. Brown v. Board of Education
(347 U.S. 483). The court postponed, pending further argument, for-
mulation of a decree to effectuate this decision. Tlmt degree. was ren-
dered May 31, 1955. Browny. Board of Education (349 13..S. 294). In
the formulation of that decree, the court recogniwd that good faith
compliance with the principles declared in Brown might in some situa-
tions "call for. elimination of a variety of obstacles in making the
transition to school systems operated in accordance with the constitu-
tional principles set forth in our May 17, 1954, decision." (Id., at 300).
The court went on to state :

Courts of equity may properly take into account the public
interest in the elimination of such obstacles in a systematic

*The following was the Court's per curiam opinion :
"PER CURIAM.
"The Court, having fully deliberated upon the oral arguments had on August 28,

1958, as supplemented by the arguments presented on September 11,1958, and
all the briefs on file, is unanimously of the opinion that the judgment of the
Court of Appeali for the Eighth Cireuit of August.18, 1958, 257 F. 2d 33, must
be affirmed. In view of the imminent commencement of the new.school year at
theCentral High School of Little Rock, Arkansas, we deem it important to make
prompt announcement of our judgment affirming the Court of Appeals. The
expression of the views supporting our judgment will be prepared and announced
hi due course.

"It is accordingly ordered that the judgment of the Court of Appeals for the
Eighth Circuit, dated August 18, 1958, 257 F. 2d 33, reversing the judgment of
the' District Court for the Eastern District 'Of Arkansas, dated June 20, 1958,
103 P. Supp. 13, be affirmed, and that the judgments of the District Court for
theEastern District of Arkansas, dated August 28, 1965, see 143 I% Supp. 855,
and September 3, 1957, enforcing the School Board's plan for desegregation in
compliance with the decision of this Court in Brown v. Board of Education, 347
U.S. 483, 349 U.S. 294, be reinstated. It follows that,the order of the Court of
Appeals dated August 21, 1958, staying its own mandate is of no further effect.

"The judgment of this Court shall be effective immediately, and shall be
communicated forthwith to the, District Court for the Eastern District of
Arkansas."
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and effective manner. But it should go without saying that the
vitality of these constitutional principles cannot loe allowed to
yield simply because of disagreement with them.

While mina weight to these public and private considera-
tions, thee' coats will require that the defendants make a
prompt and reasonable start toward full compliance with our
May 17, 1954, ruling. Once such a start has been made, the
courts may find that-additional time is necessary to carry out

ithe ruling n an effective manner. The burden rests upon the
defendants to establish that such time is necessary in the
public interest and is consistent with good faith compliance
at the earliest practicable date. To that end, the courts may
consider problems related to administration, arising from the
physical condition of the school plant, the school transpor-
tation system, personnel, revision of school districts and at-
tendance areas into .compact units to achieve a system of de-
termining admission to the public schools on a nonracial
basis, and revision of local laws and regulations which may be
necessary in solving the foregoing problems.

349 Us., at 300-301.
Under such circumstances, the district courts were directed to re-

quire "a prompt and reasonable start toward full compliance," and
to take such action as was necessary to bring about the end "of racial
segregation in the public schools "with all-deliberate speed." Ibid.
Of course, in many locations, obedience to the duty of desegregation

iwould require the mmediate general admission of Negro children,
otherwise qualified as students for their appropriate classes, at partic-
ular schools. On the other hand, a district court, after analysis of the
relevant factors (which, of course, excludes hostility to racial deseg-
regation), might conclude that justification existed for not rectthring
the present nonsegregated admission of all qualified Negro children.
In such circumstances, however, the courts should scrutinize the pro-.
gram of the school authorities io make sure that they had developed
arrangements pointed toward the earliest practicable completion of
desegregation, and had taken appropriate steps to put their program
into effective operation. It was made plain that delay in any guise in
order to deny the constitutional rights of Negro children could not be
countenanced and that only a prompt start, diligently and earnestly
pursued, to eliminate racial segregation from the public schools could
constitute good faith compliance. State authorities were thus duty
bound to devote every effort toward initiating desegregation and bring-
ing about the elimination of racial discrimination in the public school
system.

On May 20, 1954, 3 days after the first Brown'opinion, the Little
Rock District School Board adopted, and on May 23, 1954, made pub-
lic, a statement of policy entitled "Supreme Court DecisionSegrega-
tion in Public Schools." In this statement the board recognized that :

It is our responsibility to compljr with Federal constitu-
tional requirements and we intend to do so when the Supreme
Court of the United States outlines the method to be followed.

Thereafter the board undertook studies of the administrative prob-
lems confronting the transition to a desegregated public school system



17

at Little Rock. It instruCted the superintendent of schools to prepare
a plan for desegregation, and approved such a plan on May 24,1955,
7 clays before the seCond Bnown opinion,. Thep lan protided for deseg-
regation at the senior high school ;level '(grades 10 through 12) as trie
est stage. Desegregation at the junior high and elementary levels was
to follow. It was contemplated that desegregation at the high school
level wOuld commence in the fall of.1957, and the expectation was that
complete desegregation of the school system would be accomplished by
1963. Following the adoption of this plan, the superintendent of
schools discussed it with a large number of citizen groups in the city.
As a result of these discussions2 the board reached the conclusion that
a large majority of the residents" of Little Rock were of "the

belief . . that the plan, although objectionable in principle," from
the point of view of those supporting segregated schools, "was still the
best for the interests of all pupils in the district."

Upon challenge by a group of Negro plaintiffs desiring more rapid
completion of the desegregation process, the district court upheld the
school board's plan. Aaron v. Cooper (143 F.Supp. 855). The court of
appeals affirmeil (243 F.2d 361). Review of that judgment was not
sought here.

While the school board was thus going forward with its preparation
for desegregating the Little Rock school system, Other State authorities,
in contrast, were actively pursuing a program designed to pei.petuate
in ArkansaS the system.of racial segregation which thiS court had held
violated the 14th amendment. First came, in November 1956, an
amendment to the State constitution flatly commanding the Arkansas
General Assembly to oppoSe "in every constitutional 'manner the un-
constitutional desegregation deCiSions of 'May -17,' 1954, and May 31,
1955, of the U.S. Supreine Courtr Arkansas Constitutional Amend-
ment 44, and, through the initiative, a pupil assignment law (Arkansas
Statute 80-1519 to 80-1524). Pursuant- to this State constitutional
command, a law relievink school: children -from compulsory attend-
ance .at racially. mixed. schools, Arkansas Statute 80L4525, and a la*
establishing a. State Sovereignty CoMmission, ArkanSas Statute 6-801
to 6-824, -were enacted. by: the- general asSembly, in FebrUary 1957.'
.- The. school :board and. the superintendent of schoels nevertheless

continued with :preparations to carry 'out, the first stage of the: deSeg-
regation, program.' Nine Negro children were scheduled -for admission
in- Septembei. 1957 to Central, High:- SChoo4: whiCh: has more than,
2,000 students. Various administrative' measures,_ deSigned to assure
the smooth transition of this first stage ,desegregationi. Were.
undertaken. . . ; /* ; ;

. On September .2,195'4 the day before. these,NegtO students-were to
enter Central ,High, the; school authorities'. were Met' with drastic
opposing action on the; part of , the Governor; of .Arkansas WhO dis-
patched -units of the Arkansas National :Guard; to the Central High
School grounds and placed the- schOol'"Off tO colored.students.
As founlad ,by the: district cOurt in SUbsequent proceeding* the Govet
nor's action had net been. requested by:the school authorities,' and, was
entirely unheralded. The findings were these "4

' Up tO thie thne [September 2), no CrewcW had 'gathered
abOut Central High School and' rio ticti Of Violenee Or 'threats'
of violence in connection with the carrying out of the plan
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had occurred. Nevertheless, out of an abundance of caution,
the . school authorities had frequently conferred with the
mayor and Chief of Police of Little Rock about taking appro-
i?riate steps by the Little Rock police to prevent any possible
disturbances or acts of violence in connection with the at-
tendance of the nine colored students at Central High School.
Tbe mayor considered that the Little Rock Police force could
adequately cope with any incidents which might arise at the
openMg of school. The mayor, the chief of police, and the
school authorities made no request to the Governor or any
representative of his for State assistance in maintaining peace
and order at Central High School. Neither the Governor nor
any other official of the State government consulted with the
Little Rock authorities about whether the Little Rock Police
were prepared to cope with any incidents which might arise
at the school, about any need for State assistance in maintain-
ing peace and order, or about stationing the. Arkansas Na-
tional Guard at Central High School.

Aaron v. Cooper (156 F.Supp. 220, 225)
The board's petition for postponement in this proceeding states :

The effect of that action [of the Governor] was to harden
the core of opposition to the plan and cause many 'persons who
theretofore had reluctantly accepted the plan to believe there
was some power in the State of Arkansas which, when
exerted, could nullify the Federal laW and permit disobedi-
ence of the decree of this [district] court, and from that date
hostility to the plan . was inereased and: criticism of the of1-,
ciais of the [school] dietriet has. beCothe 'more bitter and
unrestrained.

The Governor's action cansed the sChool board to requeet the Negro
students on September 2 not to attend the high school "until thelegal
dilemma was solved." The next-day, September 3, 1957, the board
petitioned the district court for instructions, and the court, after a
hearing,. found that the.bOard's request of. the Negro students to stay
away from the high schoollad been :made because of 'the stationing
of the military.guards by. the State. authorities. The court determinea
that this was not a reason for departing froin theapProved plan,. and
ordered the .schoOl board and 'superintendent to proceed with it.

On the morning of the next. day, September '4, 1957'. the Negri)
children attempted 'to 'enter the high sChool. but, aethe dietrict court
later found, units of the Arkansas National Guard "acting pureuant to
the Governor's order, stood.shoulder to shoulder at the school, grounds
and thereby forcibly prevented the nine. Negro. stUdents from
entering " .as they Continued to do. every schoOlday, during the follow-
Mgaweeks. (156 F.Supp4at 225:)

That same day, SePtember 4, 1957, the:U.S. attOrney for the Eastern
District of Arkansas was , requested bV :the district court lb begin an
immediate inVestigation in order to lix. responsibility , for .the inter-
ference with the orderly implementation of the dietrict court's, direc-
tion to carry out the desegregation program. Three days later, Septem-
ber 7;the distkict COnA denied:a; petition of the khool.board and the
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superintendent of schools for an order temporarily saspending con-
tinuance of the program.

Upon completion Of the U.S. attorney's inVestigation, he and the
Attorney General of the United States, at the district court's request,
entered the proceedings and filed a petition on behalf of the United
States, as (ultimo curtae,to enjoin the Governor of Arkansas and offi-
cers of the ArkanSas National Guard from further attempts to prevent
obedience to the court's order. After. hearings on the petition, the dis-
trict court fOund that the school board's plan had been obstructed by
the Governor through the use of National Guard troops, and granted a
preliminary injunction on September 20, 1957, enjoining the Governor
and the officers of the Guard from preventing the attendance of Negro
children at Central High School, and from otherwise obstructing. or
interfering with the ordeis of the court in connection with the plan,
(156 F. Sapp. 220, affirmed, Faubus v. United Stdtes, 254 F. 2d 797).
The National Guard was then withdrawn from the school.

The next school day was Monday, September 23, 1957. The Negro
children entered the high school that Morning under the protection of
the Little Rock Police Department and members of the Arkansas
State Police. But the officers caused the children to be reinoved from
the school during the morning because *they had difficulty controlling
a largo and demonstrating crowd which had gathered at the hiobh
school. (163 F.Supp., at 16). On September 25 however,the President
of the United States dispatched Federal troops to Central High School
and admission of the Negro students to the school. was, thereby effected.
Regular army troops continaed at the high school until November 27,
195-7. They were then replaced by federalized NationalGuardsmen who
remained throughout the balance of the . school year. Eight of the
Negro StudentS remained in attendance at the school throughout the
school year.

We Come now to -the aspect of the proceedings presently before us.
On February 20, 1958, the school board' and the superintendent of
schools filed a petition in the district court seeking a postponeMent of

itheir program for 'desegregation. Their position n essence was that
beCause of extreme public hostility, which they stated had been en-
gendered largely by the Official attitudes arid actions:of the Governor
and the leOslature, the maintenance Of a sound educational program
at Centrat High School, with the Negro.students in attendance, would
be impossible. The board therefore proposed thatthe' Negro students
already admitted. to the School be withdrawn and, 'sent to segregated
schools, arid that all further StePs to Carry out the board's desegrega-
tion program be postponed for a peried later suggested by the. board to
be 21/2 years. .

After a hearing: the diStrict court granted the relief requested by
the board. Among Other things the court found that the past year at
Central High- School had been attended' by ,cOnditiona of "chaos, bed-

and turnioil ;7 that there Were."repeated, incidenta of more or less
serionsviolenCe direeted 'again4:the 'Negri/ so.idents and their prop.
ertY;7 that there *as "tension. and 'unrest aniong .the school adminis-.
tratOrS., :the classroom teacheri the, pUpils,_ and. the .latters' .parents,
which meVitably had an adverse effeet upon the edacatiOnal Prograin ;7
that school OffiCial Was threatened:: with Violenee;' that a "-serious
financial burden" had been cast on the SChool district that the educti,



tion of the students had suffered "and under existing conditions Will
continue to suffer ;" that the board would continue to need "military
assistance or its equivalent ;" that the local police department would
not be able "to dettiii,enough men to afford the necessary protection ;"
and that the situation was "intolerable," (163 F.Supp., at 20-26).

The district court's judgment was dated June 20, 1958. The Negro
respondents appealed to the court of appeals for the eighth circuit
and also sought there a stay, of the district court's judgment. At the
same time they filed a petition for certiorari in this court asking us
to review the district court's, judgment without awaiting the disposi-
tion of their appeal to the court of appeals, or of their'13etition to that
court for a stay. That we declined to do (357 U.S. 566) . The court of
a peals did not act on the petition for a stay, but, on August 18, 1958,
after convening in special session on August 4 and hearing the appeal,
reversed the district court (257 F.2d 33). On August 21, 1958, the
Court of Appeals stayed its mandate to permit the school board to
petition this court for certiorari. Pending the filing of the school
board's petition for certiorari, the Negro respondents, on August 23,
1958, applied to Mr. Justice Whittaker, as circuit justice for the eighth
circuit, to stay the order of the court of appeals withholding its own
mandate and also to stay the district court's judgment. In view of the
nature of the motions, he referred them to the entire court. Recogniz-
ing the vital importance of a decision of the issues in time to permit
arrangements to be 'made for the 1958-59 school year, see Aaron v.
Cooper (357 U.S. 566, 567) , we convened in special term on August 28,
1958, and heard oral argument on the respondents' motions, and also
argument of the Solicitor General who, by invitation, appeared for
the United States as amicus curiae, und asserted that' the court of
appeals' judgment was clearly correct on the merits, ind urged
that we vacate its stay forthwith. Finding that respondents' apPlica-
tion necessarily involved consideration of the merits of the litigation,
we entered an order which deferred decision upon the motions pend-
ing the disposition of the school board's petition for certiorari, and
fixed September 8, 1958, as the day on or before which such petition
might be filed, and September 11; 1958, for Oral arguinent upon the
petition. The petition for certiorari duly filed, was granted in open
court on September 11, 1958 (post, page 29), and further arguments
were had, the Solicitor General again urging the correctness of the
judginent of the court of appeals. On September 12, 1958, flf3 already
mentioned, we unanimously affirmed the tudgment of the court of
appeals in the per curiam opinion set forth in the margin at the outset
of this opinion. ante 0. 5) .

In affirming the judgment of the court of appeals which reversed
the district court we have iccepted without reservation the position of
the school board, the superintendent Of schools, and their counsel that
they displayed entire good faith in the conduct of these proceedings
and in dealing with thii unfortunate and distressing sequence of iventi
which has been outlined. We likewise have accepted the findings of
the district court as to the conditions at Central Pligh School durmg
the 1957-58 school year, and also the findings that the educational
progress of all the students, white and colored, of that school has suf-
fered and will continue to sufferif the conditions which prevailed

, ,

last year are permitted to continue.
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The significance of these fmdings, however, is to be considered in
light of the fact, indisputably revealed by the record before us, that
the conditions they depict are directly traceable to the actions of legis-
lators and executive officials of the State of Arkansas, taken in their
official capacities, which reflect their own determination to resist this
court's decision m the Brom case and which have brouglit about
violent resistance to that decision in Arkansas. In its petition for
certiorari filed in this court, the school board itself describes the situa-
tion in this language :

The legislative, executive, and judicial departments of the
State government opposed the desegregation of Little Rock
schools by enacting, laws, calling out troops, making state-
ments villifying Federal law and Federal courts, and failing
to utilize State law-enforcement agencies and judicial proc-
esses to maintain public peace.

One may well sympathize with the position of the board in the
face of the frustrating conditions which have confronted it, but, re-
gardless of the board's good faith, the actions of the other State
agencies responsible for those conditions compel us to rejectthe board's
legal position. Had Central High School been under the direct man-
agement of the State itself, it could hardly be suggested that those
immediately in charge of the school should be heard to assert their
own good faith as a legal excuse for delay in implementincr the con-
stitutional rights of these respondents when vindication ofapse rights
was rendered difficult or impossible tiy the actions of other State offi-
cials. The situation here is in no different posture because the members
of the School Board and the superintendent of schools are local offi-

cials .. from the point of view of the 14th amendment, they stand in
this litigation as the agents of the State.

The constitutional rights of respondents are not to be sacrificed or
yielded to the violence and disorder which have followed upon the
actions of the Governor and legislature. As this Court said some 41
years ago in a unanimous opimon in a case involving another aspect
of racial segregation: "It is urged that this proposed segregation will
promote the public peace by preventing race conflicts. Desirable as
this is, and important as is the preservation of the public peace, this
aim cannot be accomplished by laws or ordinances which deny rights
created or protected by the Federal Constitution." Buchanan v.TV arley
(245 U.S. 60, 81). Thus, law and order are not here to be preserved
by depriving the Negro children of their constitutional rights. The
record before us clearly establishes that the growth of the board's dif-
ficulties to a, magnitude be3rond its unaided power to control is the
product of State itction. Those difficulties, as counsel for the Board
forthrightly conceded on the oral argument in this Court, can also
be brought under control by State action.

The controlling legal principles are plain. The command of the 14th
amendment is that no "State" shall deny to any person within its
-jurisdiction the equal protection of the laws. "A. State acts by its
legislative, its executive, or its judicial authorities. It can act in no
other way. The constitutional provision; therefore, must mean that
no agency of the State, or of the Offieers or agents by whom its powers
are exerted, shall deny to any person within its jurisdiction the equal

'-
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rotection of the laws. Whoever, by virtue of public position under a
State government, . . . denies or takes away the equal protection of
the laws, violates the constitutional inhibition; and as he acts in the
name and for the State, and is clothed with the State's power, his act
is that of the State. This must be so, or the constitutional prohibition
has no meaning." Ere parte Virgil= (100 U.S. 339, 347). Thus the
prohibitions of the 14th amendment extend to all action of the State
denying equal protection of the laws ; whatever the agency of the State
taking the action, see Virginia v. Rives (100 U.S. 313) ; PennsOvania
v. Board of Directors of City Trusts of Philadelphia (353 U.S. 230);
Shaky v. Kraemer (334 U.S. 1) ; or whatever the guise in which it
is taken, see Derrington v. Plummer, (240 F.2d 922) ; Department of
Conservation and Development v. Tate (231 F.2d 615). In short, the
constitutional rights of children not to be discriminated against in
school admission on grounds of race or color declared by this Court in
the Brown case can neither be nullified openly and directly by State
legislators or State executive or judicial officers, nor nullified in-
directly by them through evasive schemes for segreoution whether
attempted "ingeniously or ingenuously." Smith v. eexas (311 U.S.
128, 132).

What has been said, in the light of the facts developed is enough to
dispose of the case. However, we should answer the premise of the
actions of the Governor and legislature that they are not bound by our
holding in the Brown case. It is necessary only to recall some basic
constitiitional propositions which are settled doctrine.

Article VI of the Constitution makes the Constitution the "supreme
law of the land." In 1803, Chief Tustice Marshall, speaking for a
unanimous court, referring to the Constitution as "the fundamental
and paramount law of the Nation " declared in the notable case of
Marbury v. Madison (1 Cranch 137, 17(t), that "It is emphatically the
province and duty of the judicial department to say what the law is."
This decision declared the basic principle that, the Federal judiciary
is supreme in the exposition of the law of the Constitution, and that
principle bas ever since been re.spected by this Court and the country
as a permanent and indispensable feature of our constitutional system.
It follows that the interpretation of the 14th amendment enunciated
by this Court, in the Brown ease is the supreme law of the land, and
article VI of the Constitution makes it of binding effect on the States
"anything in the Constitution or laws of any State to the contrary
notwithstanding." Every State legislator and executive and judicial
officer is solemnly committed by oath taken pursuant to article VI,
clause 3, "to support this Constitution." Chief Justice Taney, speaking
for a, mutnimous Court in 1859, said that this requirement' reflected the
framers' "anxiety to preserve it [the Constitution] in full force, in all
its powers, and to guard against resistance to or evasion of its author-
ity, on the part of a State . . ." (Ableman v. Booth, 21 How. 506, 524.)

No State legislator or executive or judicial officer can war against the
Constitution without violating his undertaking to support it. Chief
justice Marshall spoke for a unanimous Court in saying that: "If the
legislatures of the several States may, at will, annul the judgments of
the courts of the United States, and destroy the rights acquired under
those judgments, the constitution itself becomes a solemn mockery.. ..."
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United States v. Peters (5 Cranch 115, 136) . A Governor who asserts a
power to nullify a Federal court order is similarly restrained. If he
had such power, said Chief Justice Hughes, in 1932, also for a unani-
mous Court, "It is manifest that the fiat of a State Governor

'
and not

the Constitution of the United States) would be the supreme law of the
land; that the restrictions of the Federal Constitution upon the exer-
cise of State power would be but impotent phrases . . . . Sterling v.
Constantin (287 U.S. 378, 397-398) .

It is, of course, quite true that the responsibility for public education
is primarily the concern of the States, but it is equally true that such
responsibilities,like all other State activity, must be exercised con-
sistently with Federal constitutional requirements as they apply to
State action. The Constitution created a Government dedicated to equal
justice under law. The 14th amendment embodied and emphasized that
ideal. State support of segregated schools through any arrangement,
management, funds or property cannot be squared with the amend-
ment's command th'at no State shall deny to any person within its
jurisdiction the equal protection of the laws. The right of a student
not to be segregated on racial grounds in schools so maintained is indeed
so fundamental and pervasive that it is embraced in the concept of due
process of law. Bolling v. Sharpe (347 U.S. 497). The basic decision in
Brown was unanimously reached by this Court only after the case had
been given the most serious consideration. Since the first Brown opinion
three new Justices have come to the Court. They are at one with the
Justices still on the Court who participated in that basic decision as to
its correctness, and that decision is now unanimously reaffirmed. The
principles announced in that decision and the obedience of the States
to them, according to the command of the Constitution, are indispens-
able for the protection of the freedoms guaranteed by our fundamental
charter for all of us. Our constitutional ideal of equal justice under law
is thus made a living truth.

CONCURRING OPINION OF MR. JUSTICE FRANKFURTER.*

While unreservedly participating with my brethren in our joint
opinion, I deem it appropriate also to deal individually with the great
issue here at stake.

By working together, by sharing in a common effort, men of differ-
ent minds and tempers, even if they do not reach agreement, acquire
understanding and thereby tolerance of their differences. This process
was underway in Little Rock. The detailed plan formulated by the
Little Rock School BoarCl, in the light of local circumstances, had been
approved by the U.S. district court in Arkansas as satisf ying the
requirements of this Court's decree in Brown v. Board of Education
(349 U.S. 294). The Little Rock School Board had embarked on an
educational effort "to obtain public acceptance" of its plan. Thus the
process of the community's accommodation to new demands of law
upon it, the development of habits of acceptance of the right of col-
ored cluldren to the equal protection of the laws guaranteed by the
Constitution, had peacefully and promisingly begun. The condition

*[Norn : This opinion was Med October 6, 1958.]
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in Little Rock before this process was forcibly impeded by those in
control of the government of Arkansas was thus described by the dis-
trict court, and these findings of fact have not beeri controverted :

14. Up to this time, no crowds had gathered about Central
High School and no acts of violence or threats of violence in
connection with the carrying out of the plan had occurred.
Nevertheless, out of an abundance of caution, the school au-
thorities had frequently conferred with the mayor and chief
of police of Little Rock about taking appropriate steps by
the Little Rock police to prevent any possible disturbances or
acts of violence in connection with the attendance of the nine
colored students at Central High School. The mayor con-
sidered that the Little Rock police force could adequately
cope with any incidents which might arise at the opening of
school. The mayor, the chief of police, and the school authori-
ties made no request to the Governor or any representative
of his for State assistance in maintaining peace and order at
Central High School. Neither the Governor nor any other
official of the State government consulted with the Little Rock
authorities about whether the Little Rock police were pre-
pared to cope with any incidents which might arise at the
school, about any need for iState assistance n maintaining
peace and order, or about stationing the Arkansas National
Guard at Central High School (156 F. Supp. 220, 225).

All this was disrupted by the introduction of the State militia and
by other obstructive measures taken by the State. The illegality of
these interferences with the constitutional right of Negro chilaren
qualified to enter the Central Hi.gh School is unaffected by whatever
action or nonaction the Federal Government had seen fit to take. Nor
is it neutralized by the undoubted good faith of the Little Rock School
Board in endeavoring to discharge its constitutional duty.

The use of force to further obedience to law is in any event a last
resort and one not congenial to the spirit of our Nation. tut the tragic
aspect of this disruptive tactic was that the power of the State was
used not to sustain law but as an instrument for thwarting- law. The
State of Arkansas is thus responsible for disabling one of its subordi-
nate agencies, the Little Rock School Board, from peacefully carrying
out the Board's and the State's constitutional duty. Accordingly,
while Arkansas is not a formalparty in these proceedings and a decree
cannot go against ithe State, it s legally and morally before the Court.

We are now asked to hold that the illegal, forbible interference by
the State of Arkansas with the continuance of what the Constitution
commands, and the consequences in disorder that it entrained, should
be recognized as justification for andoMg What the school board bad
formulated, what the district court in 1955 had directed to be carried
out, and what was in proceis of obedience. No explanation that may
be offered in support of such a request can obscure the inescapable
meaning that law should bow to force. To yield to such, a. claim would
be to enthrone official lawlessness, and lawlessness if not checked is
the precursor of anarchy. On the few tragic occasions in the history of
the Nation, North and South7.,when law MIS forcibly resisted or sys-



25

tematically evaded, it has signaled the breakdown of constitutional
processes of governMent on which ultimately rest the liberties of all.
Violent resistance to law cannot be made a legal reason for its suspen-
sion withOut loomning the fabric of our society. What could this mean
but to acknowledge that disorder under the aegis of a State has moral
superiority over the law of the Constitution? For those in authority
*lig to. defy the law of tha land is profoundly subversiVe riot only of
Our cOnstitutionall systeni but of' the :presuppositions of U. democratic
society.. The Stake "must . . . yield to an. authority that is paramount
to the State." This 'language of connnand to a State is Mr: JuStice
HolMes', Speaking for the, Court that comprised Mr. Justiee Van
Devinter, Mr. Justice McReynolds, Mr.: Sustice Brandeis, Mr. JUstice
SUtherland, Mr. JuStice Butler, and Mr. Justice Stone (TVimimin v.
Illitiois,281 U.S. 179, 197).

When defiance of law judiCially pronounced was last SOught tO be
justified before thiS Court, views were eipressed which are now es-
pecially relevant :

The historic phrase 4411: govermnent of laws and not of men"
. epitomizes the distinguishing character of our:political so-
ciety. When John Adams put that phrase into the Massachu-
setts Declaration of Rights, he was not indulging in a rhetori-

. cal flourish. He was expressing the aim of, those who, with
him, framed the Declaration cif Independence and founded
the Republic: "A government of lawsand not.of men" was the
rejection. in positive terms of :rule by fiat, whether by the ,fiat
of governtherital Qr private power Everyact of government,

'Hmay,be challengrectbranappealto law, as fmally pronounced
by this Court. Even this Courthas the last sa_y only for a time.. .

Being compoSed of fallible men, it may err. But revision: of its
errors must be by .orderly procest of law. The Court May be
asked to reconsider 'its decisions, and this has been done suc-
cessfully :wain and again throughout our history.. Or. what
this CourehaS.deemed its duty to decide may be changed by

.as, it, often has been, and, .on occasion by consti-
tutional amendment:

But from their Own experience and their deep reading, in
history, the :Founders knew that law alone 'saves a society. .

. from .being fent byinternScine strife or, ruled by mere brute
/ power however disguised.:"Civilization iniolves subjection:of. .

'force tO reason,. and, the a.geriC3r of this subjection is law" .

(Pound, "The 'Future Of Law' (1937) 47 Yale L. J. 1; :13.)
The cOnception of a government by laws dominated the
thoughts Of those who founded this tation and designed its
'Constitution, although they knew as well as the belittlers of

, the conception that: laWs have to be 'made, interpreted, and
enforced by men..To that end they set apart a body of. men,
who were- to be the depositories of law, who by. their disci-
plined training and character' and by mthdrawal from the
usual temptations of private interest may reasonably be ex-
pected to be "as free, impartial .and independent as the lot of
.humanity Will admit.". So strongly were the framers of. the
Constitution bent:on securing a reign: of law that they en-

28
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dowed the judicial office with extraordinai7 safeguards and
prestige. No onet no matter how exalted his imblic office or
how righteous his private motive, can be judge in his own
case. That is wlmt courts are for. United States v. United
Mine Workers, 330 U.S. 258, 307-309 (concurring opinion).

The duty to abstain from resistance to "the supreme law of the
land," U.S. Constitution, article VI, paragraph 2, as declared by the
orran of our Government for ascertaining it, does not require u enm-
diabte approval of it nor does it deny the right of dissent. Criticism
need not be stilled. Active obstruction or defiance is barred. Our kind
of society cannot endure if the controlling authorityr of the law as
derived from the Constitution is not to be the tribunal specially
charged with the duty of ascertainhig and declaring what is "the su-
preme law of the land." (See President Andrew Jackson's message
to Congress of January 16, 1833, II Richardson

,
"Messaffes and Pa-

pers of the Presidents' (1896 ed.), 610, 623.) Particule'arly is this
so where the declaration of what "the supreme law" commands on
an underlyin rr moral issue is not the dubious pronouncement of a
gravely divide5d Court but is the unanimous conclusion of a long-ma-
tured deliberative process. The Constitution is not the formulation
of the merely personal views of the members of this Court, nor can
its authority be reduced to the claim that State officials are its con-
trollinff interpreters. Local customs, however hardened by time, are
not decbreed in heaven. Habits and feelings they, engender may be
counteracted and moderated. Experience attests that such local hab-
its and feelings will yield, gradually through this be, to law and

ieducation. And educational nfluences are exerted not only by explicit
teaching. They vigorously flow from the fruitful exercise of the re-
sponsibility of those charged with political official power and from
the almost unconsciously transforming actualities of living under
law.

The process of ending unconstitutional exclusion of pupils from
the common school system"common" meaning shared alikesolely
because of color is no doubt not an easy, overnight task in a few
States where a drastic alteration in the ways of communities is in-
volved. Deep emotions have, no doubt, been stirred. They will not be
calmed by letting violence looseviolence and defiance employed and
encouraged by those upon whom the duty of law observance should
have the strongest claimnor by submitting to it under whatever
guise employed. Only the constructive use of time will achieve what
an advanced civilization demands and the Constitution confirms.

For carrying out the decision that color alone cannot bar a child
from a public school, this Court has recognized the diversity of cir-
cumstanees in local school situations. But is it a reasonable hope
that the necessary endeavors for such adjustment will be furthered,
that racial frictions will be ameliorated, by a reversal of the process
and interrupting effective measures toward the necessary, goal ? The
pro,ffress that luts been made in respecting the constitutional rights
of the Negro children, according to the graduated plan sanctioned by
the two lower courts, would have to be retracted, perhaps with even
,ffreater difficulty because of deference to forcible resistance. It would
have to be retraced against the seemingly vindicated feeling of those
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who actively sought to block that progress. Is there not the stronabest
reason for concluding that to accede to the board's request, on the basis
of the circumstances that gave rise to it, for a suspension of the

b
board's nonsearegation plan, would be but the beginning of a series
of delays calculated to nullify this Court's adamant decisions in the
Brown case that the Constitution precludes compulsory segregation
based on color in State-supported schools ?

That the responsibility of those who exercise power in a democra-
tic government is not to reflect inflamed public feeling but to help
form its understanding, is especially true when they are confronted
with a problem like a racially discriminating .public school system.
This is the lesson to be drawn from the heart:mg experience in end-
ing enforced racial segregation in the public schools in cities with
Nigro populations of large proportions. Compliance with decisions
of this court, as the constitutional organ of the supreme law of the
land, has often, throughout our history, depended on actilie support
by State and local authorities. It presupposes such support. To with-
hold it, and indeed to use political power to try to paralyze thesupreme
law, precludes the maintenance of our Federal system as we have
known and cherished it for 170 years.

Lincoln's appeal to "the better angels of our nature" failed to avert
a fratricidal war. But the compassionate wisdom of Lincoln's first
and second inaugurals bequeathed to the Union, cemented with blood,
a moral heritage which, when drawn upon in times of stress and
strife, is sure to find specific ways and means to surmount difficulties
that may appear to be insurmountable.



GREEN v. NEN17 KENT COUNTY

391 U.S: 430 (1968)

CERTIORARI

TO THE U.S. COURT OP APPEALS FOR THE 4TH CIRCUIT

MAY 27, 1968

Mr. .1 ustice BRENNAN delivered the opinion of the Court.
The question for decision is whether, under all the circumstances

here, respondent school board's adoption of a "freedom-of-choice"
plan which allows a pupil to choose his own public school .constitutes
adequate compliance with the board's responsibility "to aChieve a sys-
tem of determining admission to the 'public schools 'on a mon-racial
basis . . ." Brown v. Board of EduCation, 349 U.S. 294, 300401
(Brown II).

Petitioners brought action in Mareh 1965 seeking injunctive
relief against respondent'S continued Maintenance of an alleged
racially segregated school systeth. Nevi Kent CountY is a rural county
in eastern Virginia. About one-half Of its population otsonie 4,500 are
Negroes. There is no residential segregation in the county ; persons of
both races reside throughout. The school system has only two schools,
the New Kent school on the east side of the county and the George IV.
Watkins school on the west side. In a memorandum filed May 17, 1966,
the district court found that the "school system serves approximately
1,300 pupils, of which 740 are Negro and 550 are white. The school
board operates one white combined elementary and high school [New
Kent], and one Negro combined elementary and high school [George
W. Watkins]. There are no attendance zones. Each school serves the
entire county." The record indicates that 21 school buses-11 serving
the Watkins school and 10 serving the New Kent schooltravel over-
lapping routes throughout the county to transport pupils to and from
the two schools.

The segregated system was initially established and maintained
under the compulsion of Virginia constitutional and statutory provi-
sions mandating racial segregation in public education, Va. Const.,
Art. IX, § 140 (1902) ;__Va. Code § 22-221 (1950): These provisions
were held to violate the Federal Constitution in &one v. County School
Board of Prince Edward Countty, decided with Brown v. Board of
Education, 347 U.S. 483, 487 (Brown I) . The respondent School Board
continued the segregated operation of the system after the Brown
decisions, presumably on the authority of several statutes enacted by

iVirginia n resistance to those decisions. Some of these statutes were
(28)
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held to be unconstitutional on their face or as applied.1 One statute,
the Pupil Placement Act, Va. Code § 22-232.1 et seq. (1964), not
repealed until 1966, divested local boaris of authority to assign chil-
dren to particular schools and placed that authority m a State Pupil
Placement Board. Under that act, children were each year automati-
cally reassigned to the school previously attended unless upon their
application the State board assigned them to another school; students
seeking enrollment for the first time were also assigned at the discre-
tion of the State board. To September 1964, no Negro pupil had
applied for admission to the New Kent school under this statute, and
no white pupil had applied for admission to the Watkins school.

The school board mitially sought dismissal of this suit on the
around that petitioners had failed to apply to the State board for
assignment to lgew Kent school. However, on August 2,1965, 5 months
after the suit was brought, respondent school board, in order to re-
main eligible for Federal financial aid, adopted a "freedom-of-choice"
plan for desegregating the schools.2 Under that plan, each pupil may
annually choose between the New Kent and Watkhis schools and, ex-
cept for the first and eighth grades, pupils not making a choice are
assigned to the school previously attended; first and eighth grade
pupils must affirmatively choose a school. After the plan was filed, the
district court denied petitioner's prayer for an injunction and granted
respondent leave to submit an amendment to the plan with respect to
employment and assignment of teacher and staff on a racially non-
discriminatory basis. The amendment was duly filed and on June 28,
1966, the district court approved the "freedom-of-choice" plan as so
amended. The Court of _Appeals for the Fourth Circuit, en banc,
382 F.2d 326, 338,3 affirmed the district court's approval of the "free-

1 E.g., Griffin v. County School Board of Prince Edward County, 377 U.S. 218 ;
Green v. School Board of City of Roanoke, 804 F.2d 118 (O.A. 4th Cir. 1962) ;
Adkins v. School Board of City of Newport News, 148 F. Supp. 480 (D.O.D.D. Va.),
aff'd, 246 F.2d 325 (C.A. 4th Cir. 1957) , James v. Almond, 170 F. Supp. 331
(D.C.E.D. Va. 1959) ; Harrison v. Day, 200 Va. 489, 106 S.E.2d 636 (1959).

2 Congress, concerned with the lack of progress in school desegregation, in-
cluded provisions in the Civil Rights Act of 19'84 to deal with the problem
through various agencies of the Federal Government. 42 U.S.C. §§ 2000c et seq.,
2000d et seq., 2000h-2. In Title VI Congress declared that

"No person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program of activity receiving Federal assist-
ance." 42 U.S.O. § 2000d.
The Department of Health, Education, and Welfare issued regulations covering
racial discrimination in federally aided school systems, as directed by 42 U.S.O.
§ 2000d-1, and in a statement of policies or "guidelines," the Department's Office
of Education established standings according to which school systems in the
process of desegregation can remain qualified for federal funds. 45 OFR §§ 80.1
80.13, 181.1-181.76 (1967). "Freedom-of-choice" plans are among those con-
sidered acceptable, so long as in operation such a plan proven effective. 45 OFR
§ 181.54. The regulations provide that a school system "subject to a final order of
a court of the United States for the desegregation of such school.. . . system"
with which the system agrees to comply is deemed to be in accordance with
the statute and regulations. 45 CFR § 80.4(c). See also 45 OFR § 181.6. See
generally Dunn, Title VI, the Guidelines and School Desegregation in the South,
53 Va. L. Rev. 42 (1967) ; Note, 55 Geo. L. J. 325' (1966) ; Comment, 77 Yale L. J.
321 (1967).

'This case was decided per curiam on the basis of the opinion in Bowman v.
County School Board of Charles City County, 882 P. 2d 826, decided the same day.
Certiorari has not been sought for the Bowman case itself.
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dom-of-choice" provisions of the plan but remanded the case to the
district court for entry of an order regarding faculty "which is much
more specific and more comprehensive" and which would incorporate
in addition to a "minimal, objective timetable" some of the faculty
provisions of the decree entered by the Court of Appeals for the Fifth
Circuit in United States v. Jefferson Comity Boamr of Education 372
F.2c1 836, a ff'd en bane

,
380 T.2c1 385 (1967) . Judges Sobeloff 'and

Winters concurred withthe remand on the teacher issue but otherwise
disagned, expressing the view "that the district court should be di-
rected . . . also to set up procedures for periodically evaluating the
effectiveness of the [board's] 'freedom of choice' [plan] in the elim-
ination of other features of a seg,regated school system." 382 T.2d, at
330. We granted certiorari, 389 U.S. 1003.

The pattern of separate "white" and "Negro" schools in the New
Kent County school system established under compulsion of State
laws is precisely the pattern of segregation to which Brown I and
Brown /1 were particularly addressed, and which Brown I declared
unconstitutionally denied 1Vegro schoolchildren equal protection of
the laws. Racial identification of the system's school was complete, ex-
tending not just to the composition of student bodies at the two schools
but to every facet of school operationsfaculty, staff, transportation,
extracurricular activities anti facilities. In short, the State, acting
through the local school board and school officials, organized and
operated a dual system, part "white" and part "Negro."

It was such dual systems that 14 years ago Brown I held unconstitu-
tional and a year later Brown II held must be abolished ; school boards
operating such school systems were revired by Brown II "to effec-
tuate a transition to a racially nondiscriminatory school system." 349
U.S., at 301. It is of course true that for the time immediately after
Brown II the concern was with making an initial break in a long-
established pattern of excluding Negro children from schools attended
by white children. The principal focus was on obtaining for those
Negro children courageous enough to break with tradition a place in
the "white" schools. See, for example, Cooper v. Aaron, 358 U.S. 1.
Under Brown!! that immediate goal was only the first step, however.
The transition to a unitary, nonracial system of public education was
and is the ultimate end to be brought about ; it was because of the
"complexities arising from the transition to a system of public educa-g

tion freed of racial discrimination" that weprovided for "all deliberate
speed" in the implementation of the principleg of Brown I. 349 U.S.,
at 299-301. Thus we recognized the task would necessarily involve
solution of "varied local school problems." Id.; at 299. In referring to
the "personal interest of the plaintiffs in admission to public schools
as soon as practicable on a noncliscriminatory basis," we also noted that
"fflo effectuate this interest may call for elimination of a variety of
obstacles in making the transition . . ." Id., at 300. Yet we em-
phasized that the constitutional rights of Negro children required
school officials to bear the burden of establishing that additional time
to carry out the ruling in an effective manner "is necessary in the
public interest and is consistent with good faith compliance at the
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earliest practicable date." Ibid. We charged the district courts in
their review of particular situations to

. . . consider problems related to administration, arising
from the physical condition of the school plant, the school
transportation system: personnel, revision of school districts
and attendance areas into compact units to achieve a system
of determining admission to the public schools on a non-
racial basis, and revision of local laws and regulations which
may be necessary in solving the foregoing problems. They
will also consider the adequacy of any plans the defendmits
may propose to meet these problems and to effectuate a transi-
tion to a racially nondiscriminatory school system. Id., at
300-301.

It, is against this background that 13 years after Brown II com-
manded the abolition of dual systems we must measure the effective-
ness of respondent school board's "freedom-of-choice" plan to achieve
that end. The school board contends that, it has fully discharged its
obligation by adopting a plan by which every student, regardless of
race, may "freely" choose the school he will attend. The Board at-
tempts to cast ihe issue in its broadest form by arguing that its
"freedom-of-choice" plan may be faulted only by reading the 14th
amendment as universally requiring "compulsory integration," a rend-
ing it insists the wording of the amendment will not support. But that
argument ignores the thrust of Brown II. In the light of the command
of that case, what is involved here is the question whethe" the board
has achieved the "racially nondiscriminatory school system" Brown I I
hold must be effectuatea, in order to remedy the established uncon-
stitutional deficiencies of its segregated system. In the context of th:.!
State-imposed segregated pattern of long standing, the fact that in
1965 the board opened the doors of the former "white" school to
Negro children and of the "Negro" school to white children merely
begins, not ends, our inquiry whether the Board has taken steps ade-
quate to abolish its dual, segregated system. Brown II was a call for
the dismantling of well-entrenched dual systems tempered by an
awareness that complex and multifaceted prOblems would arise which
would require time and flexibility for a successful resolution. School
boards such as the respondent then operating State-compelled dual sys-
tems were nevertheless clearly charged with the affirmative duty to
take whatever steps might, be necessary to convert to a unitary system
in which racial discrimination would be eliminated root and branch.
See Cooper v. Aaron, supra, at 7; Bradley v. School. Board, 382 U.S.
103; cf. 1Vateon v. City of Hemp* 373 'U.S. 523. The constitutional
rights of Negro school children articulated in Brown I permit no
less than this; and it was to this end that Brown II commanded school
boards to bend their efforts.4

"We bear tn mind that the court has not merely the power but the duty to
render a decree which will so far ns possible eliminate the discriminatory egeets
of the past ns well as bar like discriminations in the future." Louisiana v.
United States, 350 U.S. 145, 154. Compare the remedies discussed In, e.g., NLRB v.
Newport News Shipbuilding d Dry Doak Co., 308 U.S. 241; United States v.
Crescent Amusement Co., 323 U.S. 173; United States v. Standard Oil flo., 221
U.S. 1. See also Griffin v. County School Board, 877 U.S. 218, 282-284
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In determining whether respondent school board mot that com-
mand by adopting its freedom-of-choice plan, it is relevant that this
first step did not come until some 11 years after Brown I was decided
and 10 years after Brown II directed the making of a "prompt and
reasonable start." This deliberate perpetuation of the unconstitutional
dual system can only have compounded the harm of such a system.
Such aelays are no longer tolerable for "the governing constitutional
principles no longer bear the imprint of newly enunciated doctrine."
W atsonv. City of 31 emphis, supra, at 529 ; see Bradley v. School Board,
supra; Rogers v. Paul, 382 U.S. 198. Moreover, a plan that at this late
date fails to provide meaningful assurance of prompt and effective
disebtablishment of a dual system is also intolerable. "The time for
mere 'deliberate speed' has run out," Griftin v. County School Board,
377 U.S. 218, 234; "the context in which we must interpret and apply
this language (of Brown II) to plans for desegregation has 13een
significantly altered." 0088 v. Board of Education, 373 U.S. 683, 689.
See Calhoun v. Latimer

,
377 U.S. 263. The burden on a school board

today is to come forward with a plan that promises realistically to
work, and promises realistically to work now.

The obligation of the district courts, as it always has been, is to as-
sess the effectiveness of a proposed plan in achieving desegregation.
There is no universal answer to complex problems of desegregation;
there is obviously no one plan that will do the job in every case. The
matter must be assessed in light of the circumstances present and
the options available in each instance. It is incumbent upon the school
board to establish that its proposed plan promises meaningful and im-
mediate progress toward disestablishing State-imposed segregation. It
is incumbent upon the district court to weigh that claim in light of
the facts at hand and in light of any alternatives which may be shown
as feasible and more promisin% in their effectiveness. Where the court
finds the board to be acting in good faith and the proposed plan to
have real prospects for disnumtling the State-imposed dual system "at
the earliest practicable date," then the plan may be said to provide
effective relief. Of course, where other, more promising courses of
action are open to the board, that may indicate a lack of good faith;
and at the least it places a heavy burden upon the board to explain its
preference for an apparently less effective method. Moreover, what-
ever plan is adopted will require evaluation in practice, and thii court
should retain jurisdiction until it is clear that State-imposed segrega-
tion has been completely removed. See No. 805 Raney v. Board of Edu-
cation, post, at page 5.

We do not hold that freedom of choice can have no place in such a
plan. We do not hold that a freedom-of-choice plan might of itself
be unconstitutional, although that argument has been urged upon us.
Rather, all we decide today is that in desegregating a dual system a
plan utilizing freedom of choice is not an end in itself. As Judge
Sobeloff has put it

"Freedom of choice" is not a sacred talisman; it is only a
means to a constitutionally required endthe abolition of
the system of segregation and its effects. If the means prove
effective, it is acceptable, but if it fails to undo segregation,
other means must be used to achieve this end. The school offi-
cials have the continuing duty to take whatever action may be
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necessary to create a "unitary, nonracial system." Bowman v.
C °Indy School Board, 382 F. 2d 326, 333 (C. A. 4th Cir. 1967)
(concurring opinion). Accord, Kemp v . Beasley, 389 F. 2d 178
(C.A. 8th Cir. 1968) ; United States v. Jefferson County
Board of Edwation, supra.

Although the general experience under freedom of choice to date has
been such as to indicate its ineffectiveness as a tool of desegregation,'
there may well be instances in which it can serve as an effective device.
Where it offers real promise of aiding a desegregation program to ef-
fectuate conversion of a State-imposed dual system to a unitary, non-
racial system there might be no objection to allowing such a device
to prove itself in operation. On the other hand, if there are reasonably
available other ways, such for illustration as zoning, promising
speedier and more effective conversion to a unitary, nonracial school
system, freedom of choice must be held unacceptable.

The Now Kent school board's freedom-of-choice plan cannot be ac-
cepted as a sufficient stop to "effectuate a transition to a unitary sys-
tem. In 3 years of operation not a. single white child has chosen to at-
tend Watkins school and although 115 Negro children enrolled in
New Kent school in 1967 (up from 35 in 1965 and 111 in 1966) 85 per-
cent of the Negro children hi the system still attend the all-Negro Wat-
kins school. In other words, the school system remains a dual system.
Rather than further the dismantling of the dual system,the plan has
operated simply to burden children and their parents with a respon-
sil3ility which lirown ll placed squarely on the school board. The
board must be required to formulate a new plan and, in light of other

5 The views of the United States Commission on Civil Rights, which we neither
adopt nor refuse to adopt, are as follows :

"Freedom of choice plans, which have tended to perpetuate racially identifiable
schools in the Southern and border States, require affirmative action by both
Negro and white parents and pupils before such disestablishment can be achieved.
There are a number of factors which have prevented such affirmative action by
substantial numbers of parents and pupils of both races :

"(a) Fear of retaliation and hostility from the white community continue to
deter many Negro families from choosing formerly all-white schools ;

"(b) During the past school year [1900-1907], as in the previous year, in some
areas of the South, Negro families with children attending previously all-white
schools under free choice plans were targets of violence, threats of violence and
economic reprisals by white persons and Negro children were subjected to harass-
ment by white classmates notwithstanding conscientious efforts by many teachers
and principals to prevent such misconduct;

"(c) During the past school year, in some areas of the South public officials
improperly influenced Negro families to keep their children in Negro schools
and excluded Negro children attending formerly all-white schools from official
functions ;

"(d) Poverty deters many Negro families in the South from choosing formerly
all-white schools. Some Negro parents are embarrassed to permit their children
to attend such schools without suitable clothing. In some districts special fees
are assessed for courses which are available only In the white schools ;

"(e) Improvements in facilities and equipment . . . have been instituted in
all-Negro schools in some school districts in a manner that tends to discourage
Negroes from selecting white schools."
Southern School Desegregation, 1906-1007, at 88 (1007). See id., at 45-09; Survey
of School Desegregation in the Southern and Border States 1905-1060, at 30-44,
51-52 (U.S. Conun'n on Civil Rights 1900).
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courses which appear open to the board, such as zonine fashion steps
which promise realistically to convert promptly to a system without a
"white" school and a "Negro" school, but just schools.

The judgment of the court of appeals is vacated insofar as it affirmed
the district court and the case is remanded to the district court for
further proceedings consistent with this opinion.

It is so ordered.

4"In view of the situation found in New Kent County, where there is no resi-
dential segregation, the elimination of the dual school system and the istablish-
ment of a 'unitary, non-racial system' could be readily achieved with a minimum
of administrative difficulty by means of geographic zoningshnply by assigning
students living in the eastern half of the county to the New Kent School and those
living in the western half of the county to the Watkins School. Although a geo-
graphical formula is not universally appropriate, it is evident that here the Board,
by separately busing Negro children across the entire county to the 'Negro' school,
and the vhito children to the 'white' school, is deliberately maintaining a
segregated system which would vanish with non-racial geographic zoning. The
conditions in this county present a classical case for this expedient." Bowman. v.
County School Board, supra, n. 3, at 332 (concurring opinion).
Petitioners have also suggested that the Board could consolidate the two schools,
one site (e.g. Watkins) serving grades 1-7 and the other (e.g., New Kent) serv-
ing grades 8-12, this being the grade division respondent makes between elemen-
tary and secondary levels. Petitioners contend this would result in a more effi-
cient system by eliminating oostly duplication in this relatively small district
while at the same time achieving immediate dismantling of the dual system.

These are two suggestions the District Court should take into account upon
remand, along with any other proposed alternatives and in light of considerations
respecting other aspects of the school system such as the matter of faculty and
staff desegregation remanded to the court by the Court of Appeals.
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ALEXANDER v. HOLMES

396 U.S. 19 ( 1969)

CERTIORARI

TO THE U.S. COURT OF APPEALS FOR THE 5TH CIRCUIT

OCTOBER 29, 1969PER CURIAM

These cases come to the Court on a petition for certiorari to the
Court of Appeals for the Fifth Circuit. The petition was granted on
October 9, 19692 and the case set down for &lily argument. The ques-
tion _presented is one of paramount importance, involving as it does
the denial of fundamental rights to many thousands of school chil-
dren, who are presently attending Mississippi schodls wider segre-
gated conditions contrary to the applicable decisions of this Court.
Against this background the court of appeals should have denied all
motions for additional time because continued operation of segregated
schools under a standard of allowing "all deliberate speed" for deseg-
regation is no longer constitutionally permissible. Under explicit
holding's of this Court the obligation of every school district is to ter-
minate dual school systems at once and to operate now and hereafter
only unitary schools. Griffinv. School Board, 377 U.S. 218, 234 (1964) ;
Green v. &runty School Board of New Kent County, 391 U.S. 430,
438-439, 442 (1968). Accordingly,
It is hereby adjudged, ordered, and decreed:

1. The court of appeals' order of August 28, 1969, is vacated,
and the cases are remanded to that court to issue its decree and
order, effective immediately, declaring that each of the school
disrticts here involved may no longer operate a dual school system
based on race or color, and directing that they begin immediately
to operate as unitary school systems within whicli no person is to
be effectively excluded from any school because of race or color.

2. The court of appeals may in its discretion direct the schools
here involved to accept all or any part of the August 11, 1969,
recommendations of the Department of Health, Education, and
Welfare, with any modifications which that court deems proper
insofar as those recommendations insure a totally unitary school
system for all eligible pupils without regard to race or color.

The court of appeals may make its determination and enter its
order without further arguments or submissions.

3. While each of these school systems is being operated as a
unitary system under the order of the court of appeals, the district
court may hear and consider objections thereto or proposed
amendments thereof, provided, however, that the court of ap-

(35)
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peals' order shall be complied with in all respects while the district
court considers such objections or amendments, if any are made.
No amendment shall become effective before being passed upon
by the court of appeals.

4. The court of appeals shall retain jurisdiction to insure
prompt and faithful compliance with its order, and may modify
or amend the same as may-be deemed necessary or desirable for the
operation of a unitary school system.

5. The order of the court of appeals dated August 28, 1969,
having been vacated and the case remanded for proceedin,gs in
conformity with this order, the judgment shall issue forthwith
and the court of appeals is requested to give priority to the execu-
tion of this judgment as far as possible and necessary.



CARTER v. WEST FELICIANA PARISH

396 U.S. 226 (1970)

ON APPLICATION

TO THE HON. HUGO L. BLACK) CIRCUIT JUSTICE FOR THE 5TH CIRCUIT

FOR A TEMPORARY INJUNCTIVE ORDER

No. 944-DECIDED DECEMBER 131 1969

Petitioners, whose petition for certiorari seeks review of a court of
appeals rulino. authorizing a delay in student desegregation in three
Louisiana schwool districts until September 1970, arepending disposi-
tion of their petitionoranted temporary injunctive relief requiring
the respondent school bboards to take the necessary preliminary steps
to effectuate complete student dese,rregation by February 1, 1970,
.47exander V. Holmes County Board of Education, ante, p. 19.
See 419 F.2d 1211.

APPLICATION GRANTED
AND JUDGMENT VACATED IN PART

Richard B. Sobol, Murphy IV. Bell, Robert F. Collins, Norman C.
Amaker, and Melvyn Zarr for petitioners.

This matter reaches the court on an application presented to Mr.
Justice BLAcact as circuit justice for the fifth circuit, seeking a tem-
porary injunctive order and other relief ; and it appearing that:

1. Three cases were originally filed in 1965, seeking the de-
segregation of three Louisiana school districts.

2. Pursuant to orders of the district courts, in July of this year
the Office of Education of the United States Department of
Health, Education, and Welfare prepared and submitted terminal
desegregation plans for each of the districts here involved for the
school year 1969-70. These plans were rejected by the district
courts.

3. The district courts' orders were reversed by the U.S. Court
of Appeals for the Fifth Circuit sitting en bane, on December 1,
1969, subsequent to this court's decision in Alexander v. iffilmes
County Board of Education, ante, at 19. That court ordered re-
spondent school boards and 13 other school boards to desegregate
faculties completely and to adopt plans for conversion to unitary
school systems by February 1, 1970, but authorized a delay in pupil
desegregation until September 1970.

4. On December 10, 1969, petitioners filed in this court a peti-
tion for a writ of certiorari, together with a motion to advance
consideration of the petition and a motion for summary disposi-
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tion, contending that the decision of the court of appeals is in-
consistent with this court's decision in Alexander v.1Iolmes Coun-
ty Board of Education, supra. The relief sought on the merits is
the implementation of the Department of Health, Education, and
Welfare plans for student assignment on or before February 1,
1970, simultaneous with the other steps ordered by the court of
appeals.

5. Petitioners, by this application seek a temporary injunctive
order :

. . . requiring the respondent. school boardfi, pending
a decision by this court on the merits, to take all neces-
sary clerical and administrative stepssuch as determin-
ing new student assignments, bus routes and athletic
schedules, and preparing for any necessary physical
changespreparatory to complete conversion under the
HEW plans by February 1, 1970. If petitioners are suc-
cessful, the administrative and clerical tasks necessary
to conversion will have been undertaken roughly accord-
ing to the timetable established by the court below in the
Alexander cases, and petitioners' right to effective relief
will not have been put in question by the passage of time.
If petitioners are unsuccessful in this court, the school
boards would be under no compulsion to convert during
this school year.

Application to the Honorable Hugo L. Black, circuit justice for
the fifth circuit, for a temporary injunctive order 34. [Footnote
omitted.]

IT Is HEREBY ADJUDGED, ORDERED, AND DECREED

1. Petitioners' application for a temporary injunctive order
requiring the respondent school boards to take such preliminary
steps as may be necessary to prepare for complete student desegre-
gation by February 1, 1970, is granted (Alexander v. Holmes
County Board of Education,supra).

2. By way of interim relief, and pending this court's disposi-
tion of the petition for certiorari, the judgment of the court of
appeals is vacated insofar as it deferred desegregation of schools
until the school year 1970-71.

3. By way of interim relief pending further order of this
Court, the respondent school boards are directed to take no steps
which are inconsistent with, or which will tend to prejudice or
delay, a schedule to implement on or before February 1, 1970,
desegregation plans submitted by the Department of Health,
Education, and 'Welfare for student assignment simultaneous with
the other steps ordered by the court of appeals.

4. The respondents are directed to file any response to the peti-
tion herein on or before January 2, 1970.
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CERTIORARI
TO THE U.S. COURT OF APPEALS FOR THE 5TH CIRCUIT

No, 944. DECIDED JANUARY 141 1970*

CERTIORARI GRANTED

.119 F.21) 1211-1-bwEnsm ANo REMANDED

Richard B. Sobol, Murphy W. Bell, Robert F. Collins, Norman C.
Amaker, and Melvyn Zarr for petitioners in N o. 944. Jack Greenberg,
.Tames M. Nabrit III, Mr. Amaker, Mr. Zarr, Oscar W. Adams, Jr.,
John H. Ruffin, Jr., and Earl M. Johnson for petitioners in No. 972.

John F. Ward, Jr., for respondents in No. 944. Robert C. Cannada
and Thomas H. Watkins for Jackson Municipal Separate School Dis-
trict et al., Hardy Lott for Marshall County Board of Education, Reid
B. Barnes for Jefferson County Board of Education, Edwin L. Brob-
ston for the Board of Education of the City of Bessemer et al., Palmer
Pillans and George F. Wood for Board of School Commissioners of
Mobile County et al., Frank C. Jones and Wallace Miller, Jr., for
Bibb County hoard of Education et al., H. A. Aultman for Houston
County Board of Education, W. Fred Turner for Board of Public
instruction of Bay County, and Sam T. Dell, Jr., for Board of Public
Instruction of Alachua County et al., respondents in No. 972.

Briefs of amici curiae in Nos. 944 and 972 were filed by Solicitor
General Griswold for the United States, and by Mr. Ward for the
Louisiana Teachers Association. Rivers Buford, Ir., and Gerald Mager
filed a brief for the State Board of Education of Florida as amicus
curiae in N o. 972.

Insofar as the court of appeals authorized deferral of student de-
segregation beyond Februarf 1, 1970, that court misconstrued our
holding in Alexander v. Ho mes County Board of Education, ante,
page 19. Accordingly, the petitions for writs of certiorari are granted,
the judgments of the court of appeals are reversed, and the cases
remanded to that court for further proceedings consistent with this
opinion. The judgments in these cases are to issue forthwith.

Mr. Justice HARLAN, with whom Mr. Justice WurrE joins, con-
curring.

I join the Court's order. I agree that the action of the court of ap-
peals in these cases does not fulfill the requirements of our recent de-
cision in Alexander v. Holmes County Board of Education, ante, page
19, and accordingly that the judgments below cannot stand. However,
in fairness to the court of appeals and to the parties, and with a view
to giving further guidance to litigants in future cases of this kind, I
consider that something more is due to be said respecting the intended
effect of the Alexander decision. Since the Court has not. seen fit to do
so, I am constrained to set forth at least my own understanding of the
procedure to be followed in ilese cases. Because of the shortness of
the time availabletI must necessarily do this in a summary way.

The intent of Alexander, as I see it, was that the burden in actions
Together with No. 972, Singleton et al. v. Jackson Municipal Separate Schooi

District et al, also on petition for writ of certiorari to the same court.
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of this type should be shifted from plaintiffs, seeking redress for a
denial a constitutional rights, to defendant school boards. What this
means is that upon a prima facie showing of noncompliance with this
Court's holding in Greenv. County School Board of New Kent County
(391 U.S. 430 (1968) ) sufficient to demonstrate a lilcelihood of success
at trial, plaintiffs may apply for immediate relief that will at once
extirpate any lingering vestiges of a constitutionally prohibited dual
school system. Compare Magnum Import Co. v. Coty (262 U.S. 159

Such relief, I believe it was intended, should consist of an order
providincr measures for achieving disestablishment of segregated
school scstems, and should, if appropriate, include provisions for pupil
and teacher reassignments, rezoning, or any other steps necessary to
accomplish the desegregation of the public school system as required
by Green. Graduated implementation of the relief is no longer con-
stitutionally permissible. Such relief shall become effective immedi.
ately after the courts, acting with dispatch

'
have formulated and

approved an order that will achieve complete disestablishment of all
aspects of a segregated public school system.

It was contemplated, I think, that in determining the character of
such relief, the courts may consider submissions of the parties or any
recommendations of the Department of Health, Education, and Wel-
fare that may exist or may request proposals from the Department of
Health, Education, and Welfare. If Department recommendations
aro already available, the school districts are to bear the burden of
demonstrating beyond question, after a hearing, the unworkability of
the proposals, and if such proposals are found unworkable, the courts
shall devise measures to provide the required relief. It would suffice
that such measures will tend to accomplish the goals set forth in Green,
and, if they are less than educationally perfect, proposals for amend-
ments may thereafter be made. Such proposals for amendments are in
no way to suspend the relief granted in accordance with the require-
ments of Alexander.

Alexander makes clear that any order so approved should thereafter
be implemented in the minimum time necessary for accomplishing
whatever physical steps aro required to permit transfers of students
and personnel or other changes that may be necessar3r to effectuate the
required relief. Were the recent orders of the Court of Appeals for the
Fifth Circuit in United States v. Hinds County School Board (423
F. 2d 1264 (November 7, 1969) ), and that of the Fourth Circuit in
Nesbit v. Statesville City Board of Education (418 F. 2d 1040 (Decem-
ber 2, 1969) ), each implementing in those cases our decision in Alex-
ander, to be taken as a yardstick, this would lead to the conclusion that
in no event should the time from the finding of noncompliance with the
requirements of the Green case to the time of the actual operative effect
of the relief, including the time for judicial approval and review,
exceed a period of approximately 8 weeks. This, I think, is indeed the
"maximum" timetable established by the Court today for cases of this
kind.

Mr. Justice Butcx, Mr. Justice DouGrAs, Mr. Justice BRENNAN, and
Mr. justice MARSHALL express their disagreement with the opinion of
Mr. Justice HARLAN, joined by Mr. justice WHrrz. They believe that
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those views retreat from our holding in Alexouler v. Hohnee County
Board of Ethwation, ante, at 20, that "the obligation of every school
district is to terminate dual school systems at once and to operate now
and hereafter only unitary schools."

Memorandum of The CHIEF JUSTICE and Mr. Justice STEWART.
We would not peremptorily reverse the judgments of the Court of

Appeals for the Fifth Circuit. That court, sitting en bane and acting
unanimously after our decision in Alexander v. Holmes County Board
of Education,ante, p. 19, has required the respondents to effect desegre-
gation in their public schools by February 1, 1970, save for the student
bodies, which are to be wholly desegregated during the current year,
no later than September. In light of the measures the Court of Appeals
has directed the respondent school districts to undertake, with total
desegregation required for the upcoming school year, we are not pre-
pared summarily to set aside its judgments. That court is far more
familiar than we with the various situations of these several school
districts, some large, some small, some rural, and some metropolitan,
and has exhibited responsibility and fidelity to the objectives of our
holdings in school desegregation cases. To say peremptorily that the
Court of Appeals erred in its application of the Alexander doctrine
to these cases, and to direct summary reversal without argument and
without opportunity for exploration of the varying problems of indi-
vidual school districts, seems unsound to us.
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SWANN v. CHARLOTTE-MECKLENBURG

402 U.S. 1 (1971)

CERTIORARI

TO THE U.S. COURT OF APPEALS FOR THE 4TH CIRCUIT

No. 281. ARGUED OCTOBER 12) 1970DECIDED APRIL 20, 1971

The Charlotte-Mecklenburg school system, which includes the city of
Charlotte, N.C., had more than 84,000 students in 107 schools in the
1968-1969 school year. Approximately 29 percent (24,000) of the
pupils were Negro, about 1,400 of whom attended 21 schools that were
at least 99 percent Negro. This resulted from a desegregation plan ap-
proved by the district court in 1965, at the commencement of this liti-
gation. In 1968, petitioner Swann moved for further relief based on
Green v. County School Board, 391 U.S. 430, which required school
boards to "come forward with a plan that promises realistically to
work . . . nom . . . until it is clear that State-imposed segregaflon
has been completely removed." The district court ordered the school
board in April 1969 to provide a plan for faculty and student desegre-
gation. Finding the board's submission unsatisfactory, the district
court appointed an expert to submit a desenTegation plan. In February
1970, the expert and the board presented plans, and the court adopted
the board's plan, as modified, for the junior and senior high schools,
and the expert's proposed plan for the elemtntary schools. The court
of appeals affirmed the district court's order as to faculty desegregation
and the secondary school plans, but vacated the order respecting ele-
mentary schools, fearing that the provisions for pairing and grouping
of elementary schools would unreasonably burden the pupils and the
board. The case was remanded to the district court for reconsideration
and submission of further plans. This court granted certiorari and
directed reinstatement of the district court's order pending further
proceedings in that court. On remand the district court received two
new plans, and ordered the board to adopt a plan, or the expert's plan
would remain in effect. After the board "ac9uiesced" in the expert's
plan, the district court directed that it remain in effect. Held:

1. Today's objective is to eliminate from the public schools all
vestiges of State-imposed segregation that was held violative of
equal protection guarantees by Browny. Board of Education, 347
U.S. 483, in 1954. Pages 10-11.

2. In default by the school authorities of their affirmative obli-
gation to proffer acceptable remedies, the district courts have

1 Together with No. 399, Charlotte-Mecklenburg Board of Education et al. v.
Swami et al., also on certiorari to the same court.

(42)
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broad power to fashion remedies that will assure unitary school
systems. Pages 11-12.

3. Tido IV of the Civil Rights Act of 1964 does not restrict or
withdraw from the Federal con rts their historic equitable remmlial
powers. The prmiso in 42 U.S.C. 2000e-6 was designed simply
to foreclom any interpretation of the Act as expanding tho exist-
ing powers of the Federal conrts to enforee the Equal -Pmtection
Chmse. Pages 12-13.

4. Polky and practice with regard to faculty, staff, transporta-
tion, extracurricular activities, and facilities are among the most
important. indicia of a segregated systems and the first remedial
responsibility of school authorities is to eliminate invidious racial
hitinetions in those respects. Normal administoithie practice
shonhl then pinduee schools of like quality, facilities, and staffs.
Pnge 14.

rp. The Constitution does not ptehibit district courts fmm using
their equity power to order assignment of teachers to achieve a
particular degree of faculty desegregation. United Stoles v. MOW.
yomery County Board of A'ducation,395 U.S. 225, was properly
followed by.the lower courts in this case. Pages WM.

6. In devising remedies to eliminate legally imposed
Lion. local authorities and district conrts must see to itthastO:
school construction and abandonment are not used and do not
serve to perpetuate or reestablish a dual system. Pages 16-17.

7. Four preblem areas esist on the issue of student assignment:
(1) Rada quotas. The const itutional comnuind to desegre-

gate schools does not mean that every school in the community
must always reflect the racial composition of the system as a
whole; here the district couit's very limited use of tlie racial
rationot as tin inflexible requirement, but as a starting point
in shaping a remedywas within its equitable discretion.
Pages 18-21.

(2) One-mee schools. While the existence of a small number
of one-tace, or virtually one-race, schools does not in itself
denote a svstem that still practices segregatitm bv law, the
court shoat' scrutinize such schools and require ihe school
authorities to satisfy the court that the racial composition
does not result from present or past discriminatory action
on their part. Pp. 21-22.

An optional majority-to-minority transfer provision has
long been recognized as a maid part of a desegregation plan,
anti to be effective midi arrangement must provide the trans-
firming student free transportation and amiable space in the
school to which he desires to mom.

(3) Attend nnre tones. The renwdial alteeng of attendance
zones c. not. ms an interim corrective measure, beyond the
remedial towers of a district court A student aisignment
plan is tint acceptable merely because it appears to be neutral,
for sorb a plan may fail to emmteract the &manning effects
of past sclmol segregation. The pairing and grouping of
noncontiguous tones is a permissible tool: judicial steps pi-
ing beyond contiguous zones should be examined in ligid a
the oGiectices to be sought. Xo rigid rules ean be laid down
to govern conditions in-difterent localities. Pp. 23-25.
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(4) Transportation. The district court's conclusion tlmt
assignment of children to the school nearest their home serv-
ing their grade would not effectively dismantle the dual
school system is supported by the record, and the remedial
technique of requiring bus transportation as a tool of school
desegregation was within that court's power to provide equit-
able re ief. An objection to transportation of students may
hare validity when the time or distance of travel is so great
as to risk either the health of the children or significantly
impinge on the educational process: limits on traveltime will
vary with many factors, but probably with none more than
the age of the students. Pp. 241-21.

8. Neither school authorities nor district courts are constitution-
ally required to make yfti r-by-year adjustments of the racial coin-
pwition of student bodies once a unitary system has been achieved.
Pp. 27-28.

431 F. 2d 138 affirmed SS to those parts in which it affirmed the
district court's judgment. The district court's order of August 7, 1910,
is also affirmed.

Bosom, C. J., delivered the opinion for a unanimous Court.

CERTIORARI

TO THE V.S. OMIT OP MTEALS TM THE 4TH MOM"

Aram 20, 1971

Mr. Chief Justice Emma delivered the opinion of the Court.
We granted vrtiorari in this ease to review important issues as to

the duties of sthool authorities and the scope of powers of Federal
courts under th a Court's mandates to eliminate racially separt:e pub-
lic schools ests'olished and maintained b,y state action. Brown v.
Boani of Ethwation, 347 U.S. 483 (1954).

This case and those argued with it I arose in States haring a long
history of maintaining two sets rif schools in a single schooT system
deliberately operated to carry out a goverrimental policy to separate
pupils in schools solely on the basis of race. That was what Brown
Boani of Education UV all about. These cases present us with the
problem of defining in more erecise terms than heretofore the scope
of the duty of school authorities and district courts in implementing
Brown I and the mandate to eliminate dual s,s Adds and establish nni-
tary systems at once. Meanwhile, district courts and courts of appeals
have struggled in hundreds of eases with a multitude and variety of
problems under this Coutt's greneral directive. Understandably, in an
area of evolving remedies, those courts had to improvim and eirperi-
ment without detailed or specific guidelines. This Court, in Brown I.
rippropriately dealt with the large constitutional principlesi other
Federal courts had to grapple With tbe flinty, intractable ivalities of

irehartret v. germ* No 420; bads v. llovr4 of Moot Cosonitorfofters of
lioN7c Cov,iS. No. 4S6; Mtere V. eltartotte-ltentkvarmi Rotmt of Rdweettlim.
No. 444: Narth Cara fifra Side Petri of Edseafitst v. "WIMP. No. 493. For pur-
poses of this opinion the eross-petitions in Nos. 281 awl 349 are treated as a
single case and son be refertyd to as "this ease."
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day-to-day implementation of those constitutional commands. Their
effmts, of necessity, embraced a process of "trial and error," and our
effort to formulate guidelines must take into account their experience.

The Charlotte-Mecklenburg school system, the 434:1 largest in the
Nation. encompasees the city of Charlotte and surrounding Mecklen-
burg County, N.C. The area is large-550 square milesspanning
mu!, ly 22 miles east-west and 36 miles north-south. During the
11 : ; I school rear the system served more than 84,000 pupils in 107
schools. Approxunately 71 percent of the pupils were found to be white
and 29 percent Negro. As of June 1969, there were approximately
24,000 `.:egro students in the system, of whom 21,000 attended schools
within the city of Charlotte. Two-thirds of those 21:000approxi-
mately 14,000 Xegro studentsattended 21 schools which were either
totally Negro or more than 99 percent Negro.

This situation came about under a detegregation plan approved by
the district court at the commencement of the present litigation in
1065, 243 F. Supp. 667 (AVDNC), aird, 369 F. 2d 29 (CA4 1966),
based upon geographic zoning with a five transfer provision. Tho
present proceedings were initiated in September 1968 by Petitioner
Swarm's motion fior further relief based on Green v. County School
Board, 391 U.S. 430 (1968), and its companion cases.2 All parties now
agree that in 1969 the system fell short of achieving the unitary school
system that those coos requite.

The district court held numerous hearings and received voluminous
evidence. In addition to finding certain actions of the school board to
be discriminatory, the court also found that residential patterns in the
city and county malted in part from Federal, State, and local govern-
ment action other than school board decisions. School board action
based on these patterns, for example by locating schools in Nmie resi-
dential areas and fixing the size of the schools to accommodate the
needs of immediate neighborhoods, resulted in segregated education.
These fmdings wem subsequently accepted by the court of appeals.

In April 1969 the distnct court ordered the school board to come
forward with a plan for both faculty and student dftegregation. Pro-
posed plans were accepted by the court in June and August 1969on an
interim basis only, and the board was ordered to file a third plan by
November 1969. I`n November the board moved for an extension of time
until February 1970, but when that was denied the board submitted
a pattially completed plan. In December 1969 the district court held
that the board's submission was unacceptable and appointed an expert
in education adntinistration, Dr. John Finger, to prepare a desegrega-
tion plan. Thereafter in February 1970, the district cmirt was pie-
sented with two alternative pupil assignment plansthe finalized
"board plan" and the"Finger plan."

Tin wane rtdot
As finally submitted, the school board Pan closed seven schools and

reassigned their pupils. It restructurd, school attendance es to

Raft, v. Thant of bloom" WI VA 443 (1088), and Monroe v. Bovril of
Comm4oNowers,891 US. 430 (1068).

11-104--11-4
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achieve greater racial balance but maintained existing grade structures
and rejected techniques such as pairing and clustering as part of a
desegregation effort. The plan created a single athletic league, elimi-
nated the previously racial basis of the.schoolbus system, provided ra-
cially mixed faculties and administrative staffs, and modified its free
tnmsfer plan into au optional majority-to-minority transfer system.

The boa n1 plan proposed substantial assiErnment of Negroes to nine
or the system s 10 high sdmols. producing 1 I to 36 percent Negro pop-
ulation in each. The projected Negro attendance at. the 10th school,
Independence. was 2 percent. The proposed attendance zones for tho
high whools were typically shaped like wedges of a pie, extending
ootwanl from the center of the city to the suburban and mai areas of
the county in order to afford residents of the center city area access to
outlying schools.

As for junior high sdiools. the board plan rezoned the 21 school
areas so that in .20 the Negro attendance would range from 0 to 38
pereent. The other school, loented in the heart of the Negro residential
area. was left with an enrollment of 90 percent Negro.

The board plan with respect to elementary schools relied entirely
upon gen7mmulering of geographic zones. :Vore than half of the
Negm elementary pupils weim left in nine schools that were 86 to 100
percent Negro; approximately half of the white elementary pupils
were assigned to schools 80 to 100 percent white.

Mt; TINITER MAN

The plan submitted by the court-appointed expert. Dr. Finger.
adopted the school board zoning plan for senior high schools with one
modification : it required that an additional 300 Negro students be
transported from the Negro residential area of the city to the nearly
all-white Independence nig!) School.

The Finger plan for the junior high schools employed much of the
rezoning plan of the board. combined with the creation of nine "satel-
lite" zones.3 Under the satellite plan. inner-city Negro students were
assigned by attendance zones to nine outhing predominately white
junior high schools, thereby substantially desegregating every junior
high scheol in the system.

-The Finger plan departed from the board plan chiefly in its han-
dling of the sy-stem's 70 elementary schools. Thither than relying solely
upon geograiihic zoning. Dr. Finger proposed use of zoning, pairing.
and giouping techniques. with the result that student bodies thtough-
out the system would range from 9 to 38 percent Negro.4

2 A "satellite some is an area which ist not contiguous with the main attendance
sone surrounding the school.

tn its opinkm and miler of Deeember 1. MA later incorporated in the order
appointing Dr. Finger as ennsnItant the District Court stated:

"Fixed ratios of pnpois in fritticrilar sehools will not be set It thehoard in one
of its three tries had presented a Nan for desegregation. the mutt rrenld hare
songht Ways to appnwe variations in men ratios. In default of such a elan
from the setrool boani. the eonti will start 'with the thought . . that efforts
%tumid be made to teach a 71-24 ratio in the rations schools so that there
will I.e no basis for rontending that one school is racially different from the
others. Itnt to umfr,rstand that variations from that nortn may be unavoidable."
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'The district court described the plan thus:
Like the board plan. the Finger plan does ns much by re-

zon ing school attendance lines as can reasonably be accom-
plished. However. unlike the board plan, it does not stop
there. It goes further and desegregates all the rest of the
elementnry schools by the technique of grouping two or
three outlying schools with one black inner city school; by
transporting black students hum grades I through 4 to the
outlying white schools; and by transporting white students
from the Mu and 6th grades from the outlying white schools
to the inner city black school.

"nder the Finger plan, nine inner-city Sep.° schools were grouped
in this iminner with 2Isuburban white selmols.

On February ti. 1970. the district conrt adopted the board piano's
modified by lir. Finger. for the junior and senior high schools. The
court rejected the board elementary school plan and adopted the
Finger Man as presented. Implementation ras i:aria+' stayed by the
Court of Appeals for the Fourth Cire,iit r; :rid this court
declined to disturb the Fourth Circuit's order, 397 U.S. 978 (1970).

On appeal the mart of appeals :Armed the ,ourt's order
as to faculty desegregation and the secondarv school pla. but vacated
the order respecting elementary selmols. While agreeing that the dis-
trict. court, properly disapproved the bmard plan concerning these
schools, the court ot appeals feared that the pairing and grouping of
elementary sehools would place an unreasonable burden on the board
and the system's 1mpils. The case was remanded to the district court
for reconsideration and snbm issimi of further plans. This court granted
certiorari, 399 U.S. 926, and directed reinstatement of the district
court's order pending further proceedings in that court.

On remand the district court received two new plans for the elemen-
tary schools : a plan prepared by the U.Sb.asneezartment of Health, Edu-
(lawn, and Welfare (the TIM plan) on contiguous grouping
and zoning of schools, and a plan prepared by four members of the
nine-member school board (the minority plan) achieving substantially
die mime results as the Finger plan but apparently with slightly less
trarvortation. A majority of the school 'twig declined to amend its
propcmil. After a lengthy evidentiary hmring the district court con-
cluded that its own plan (the Finger plan), the minority plan, and an
earlier drnft of the Finger plan were all reasonable and aeceptable. It
directed the board to adopt one of the three or in the alternative to
come forward with a new. equally eftectire plan of its own: the court
ordered that the Finger plan would remain in effect in the event the
sehool board declined-to adopt a new plan. On August 7, the board in-
dieated it would "acquiesce" in the Finger plan, reiterating its view
that the plan was unreasonable. The district court, by order dated
August 79 1970, directed that the Finger plan remain in effect.

II
'Nearly 17 years ago this Court held, in explicit terms. that State-

im segregation-by race in public schools denies equal protection
of the laws. At no time has the Court deviated in the slightest degree

t.1
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from that holding or its constitutional underpinnings. None of the
parties before us challenges the Court's decision of May 17, 1954, that :

... in the field of public education the doctrine of "separate
but equal" has no place. Separate educational facilities are in-
herently unequal. 'Therefore, we hold that the plaintiffs and
others similarly situatated arebby reason of the segrega-
tion complained of, deprived of t e equal protection of the
laws guaranteed by the 14th amendment ...

Because these are class actions, because of the wide.appli-
cability of this decision, and because of the great variety of
local conditions, the formulation of decrees .in these cases
presents problems of considerable complexity. Brown v.
Board of Educationleupra, at 495.

None of the parties before us questions the Court's 1955 holding in
Brown Illthat:

. (s)chool authorities have the primary responsibility for
elucidating, assessing, and solving these problems; courts
will have to consider whether the action of school authorities
constitutes good faith implementation of the governing con-
stitutional principles. Because of their proximity to local con-
ditions and- the possible need for further hearings, the courts
which originally hoard these cases can best perform this judi-
cial appraisal. Accordingly, we believe it appropriate to
remand the cases to those courts.

In fashionin,g and effectuating the decrees, the courts wiil be
guided by equitable principles.Traditionally, equity has been
characterized ky a practical flexibility in shaping its remedies
and by a facility for adjusting and reconciling public and
private needs. These cases call for the exercise of these tradi-
tional attributes of equity power. At stake is the personal in-
terest of the plaintiffs in admission to public schools as soon
as practicable on a nondiscriminatory basis. To effectuate this
interest may call for elimination of a variety of obstacles
in making the transition to school systems operated in accord-
ance with the constitutional principles set forth in our May
17,1954, decision. Courts of equity may properly take into ac-
count the public interest in the elimination of such obstacles
in a systematic and effective manner. But it should go with-
out saying that the vitality of these constitutional principles
cannot be allowed to yield simply because of disagreement
with them. Brown v. Board of Education, 349 U.S. 294, 299
:100 (1955).

Oyer the 15 years since Brown II, many difficulties were encountered
in implementation of the basic constitutional requirement that the
State not discriminate between public school children on the basis of
their race. Nothing in our national experience, prior to 1955, prepared
anyone for dealing with chan,ges and adjustments of the magnitude
and complexity encountered since then. Deliberate resistance of some
to the Court's mandates has impeded the good-faith efforts of others
to bring school systems into compliance. The detail and nature of
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these dilatory tactics have been noted frequently by this Court and
other courts.

Bv the time the Court considered Green v. County School Boani,
391 'U.S. 430, in 1968, very little progress had been made in many areas
where dual school systems had historically been maintained by opera-
tion of State laws. In Green, the Court was confronted with a record
of a freedom-of-choice program that the district court had found to
operate, in factl to preserve a dual system more than a decade after
Brown //. While

i
acknowledging that a freedom-of-choice concept

could be a valid remedial measure n some circumstances, its failure to
be effective in Green required that:

The burden on a school board today is to come forward
with a plan that promises realistically to work . . .

now . . . until it is clear thnt State-imposed segregation
has been completely removed. Green, at 439.

This was plain language, vet the 1969 term of Court brought fresh
evidence of the dilatory tactics of many school authorities. Alexander
v. Holmes County Board of Education, 396 U.S. 19, restated the basic
obligation asserted in Griffin v. School hoard, 877 U.S. 218, 234 (1964),
and Green. supra, that the remedy must be implemented forthwith.

The problems encountered by the district courts and courts of ap-
peals make plain that we should now try to amplify guidelines, how-
ever incomplete and imperfect, for the assistance of school authorities
and courts.5 The failure of local authorities to meet their constitu-
tional obligations aggrarated the massive problem of converting from
the State-enforced discrimination of racially separate school systems.
Tlds process has been rendered more difficult by changes since 19541 in
the structure and patterns of communities, the growth of student popu-
lation,4 movement of families, and other changes, some of which had
marked impact on school planning, sometimes neutralizing or negating
remedial action before it was fully implemented. Rural areas accus-
tomed for half a century to the consolidated school systems imple-
mented by bus transportation could make ildjustments more readily
than metropolitan areas with dense and shifting population, numerous
schools, congested and complex traffic patterns.

The objective today remains to eliminate from the public schools
all vestiges of State-imposed segregation. Segregation was the evil
struck down by Brown I RS contrary to the equal protection guarantees
of the Constitution. That was the violation sougli;; to be corrected by
the remedial measures of Brown 11. That was the b Isis for the holding
in Green that school authorities are "clearly charged with the affirma-
.111.1610101.61NINIIIIMM1.11.1.1.

`The neeessill for this hi suggested by the situation in the Fifth Circuit where
106 appeals in school desegregation cases were heard between December 2, 1969,
and September 24, 1970.

'Elementary public school population (grades 1-6) grew from 17,447,000 in
19154 to 23,106000 in 1960; secondary school population gtvw from 11483.000 in
104 to 20,7000 in 1969. Digest at Educational Statistics, 1964 ed. 1, 6, Office of
Education Publication #10024-64; Digest of Educational Statistics, 1970 ed.
Table 28, Office of Education Publication #10024-70.



five duty to take whatever steps might be necessary to convert to a
unitary system in which racial discrimination would be efindnated
root and fir:inch." 391 U.S., at 437-438.

If selmol authorities fail in their allirnuitive obligations under these
holdings, judicial authority may be invoked. Once a right and a viola-
tuft have heen Aooli,the scope of a district court's equitable powers
to remedy pa ist wrongs s bioad, for breadth and flexibility are inherent
in equitable remedies.

The essence of equity jurisdiction has been the power of the
chancellor to do equity and to mould each degree to the neces-
sities of the prticalar case. Flexibility rather than rigidity
has distinguished it. The qualities of mercy and practicality
have made &pay the instrument for nice adjustment and
reconcil int i on 13etween the public interest and private needs as
well as between competing private claims." Hecht Co. v.
Bowles, 321 U.S. 329-330 (1944), cited in Brown II, supra,
at 300.

This allocation of responsibility once made, the Court attempted
from time to time to provide sonie guidelines for the exercise of the
district judg-e's discretion and for the reviewing function of the courts
of appeals. However, a school desegregation case does not differ funda-
mentally from other cases involving the framing of equitable rem-
edies to repair the denial of a constitutional right. The task is to cor-
rect, by a balancing of the individual and collective interests, the con-
dition that offends the Constitution.

In seeking to define even in broad and general terms how far this
remedial power extends it is important to remember that judicial pow-
ers nuty be exercised only on the basis of a constitutional violation.
Remedial judicial authority does not put judges automatically in the
shoes of school authorities whose powers are pkmary. Judicial author-
ity enters only when local authority defaults.

School authorities are traditionally charged with broad power to
formulate and implement educational policy and might well conclude,
for example, that in order to prepare students to live in a pluralistic
society each school should have a prescribed ratio of Negro to white
students reflecting the proportion for the district as a whole. To do
this as an educational policy is within the broad discretionary powers
of school authorities; absent a finding of a constitutional violation,
however, that would not be within the authority of a Federal court.
As with any equity case, the natnre of the violation determines the
scope of the remedy. In default by the school authorities of their obli-
gation to proffer acceptable remedies. a district court has broad power
to fashion a remedy that will assure a unitary school svstem.

The school authorities argue that the equity powers of Pederal dis-
trict courts have been limited by title IV orthe Civil Rights Act of
1964,42 U.S.C., section 2000c. The language and the history of title IV
shows tlutt it Wrt5 not enacted to limit lint to define the role of the
Federal Ooternment in the implementation of the Brown I decision.
It authorizes the Commissioner of Education to provide technical
assistance to local boards in the preparation of desegregation.plans, to
arrange "training institutes" for school personnel involved m deseg-
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legation efforts, and to make grants directly to sdiools to case the
transition to unitary systems. It also authorizes the Attorney General,
in specified circumstances, to initiate Federal desegyegation suits. Sec-
tion 2000e(b) defines "desegregation" as it is used in title IV:

"Desegregation" means the assignment of students to public
schools and within sueli schools without regard to their nice,
color, religion, or national origin, but "desegregation" shil1 !
not. mean the assignment of students to public schools in order
to overcome racial unbalance.

Section 2000c-t, authorizhig the Attorney General to institute Federal
suits, contains the following proviso :

. . . nothing herein shall empower any official or court
of the United States to issue any order seeking to achieve a
racial balance in any school by requiring the transportation
of pupils or students from one school to another or one school
district to another in order to achieve such racial balance, or
otherwise enlarge the existing power of the court to insure
compliance with constitutional standards.

On their face, the sections quoted purport only to insure that the
provisions of title IV of the Civil Rights Act of 1964 will not be read
as granting new powers. The proviso in section 2000c-6 in terms de-
signed to foreclose ally interpretation of the act as expanding the exist-
ing powers of Frderal courts to enforce the equal protection clause.
There is no suggestion of an intention to restrict those powers or with-
draw from courts their histor:c equitable remedial powers. The legis-
lative 'history of title IV indicates that Congress was concerned that
the act might be read as creating a right of action under the 14th
amendment in the situation of so-called de facto segregation, where
racial imbalance exists in the schools but with no showing that this
was brought. about. by discriminatory action of State authorities. In
short, there is nothing in the act which provides us material assistance
in answering the question of remedy for State-imposed segregation in
violation of Armen 1. The basis of our decision must be the prohibition
of the 14th amendment that no State shall "deny to any person within
its jurisdiction the equal protection of the laws."'

We turn now to the problem of defining with more particularity
the responsibilities of school authorities in desegregating a State-
enforced dual school system in light of the equal protection clause.
Although the several related MSC's before us are primarily concerned
with problems of student assignment, it may be helpful to begin with
a brief discussion of other aspects of the process.

In green, we pointed out that. existing policy and practice with
regard to faculty, staff. transportation, extracurricular activities, and
facilities were among the most important indicia of a segregatA sys-
tem. 891 U.S.. at 435. Independent of student assignment1 where it is
possible to identify a "white school" or a "Negro school" simply by
reference to the racial composition of teachers and staff, the quality
of school buildings and equipment, or the organization of sports actin-
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ties, a prima facie case of violation of substantive constitutional rights
under the equal protection clause is shown.

When a system has been dual in these respects, the first remedial
responsibiliq of school authorities is to eliminate invidious racial dis-
tinctions. With respect to such matters as transportation, supporting
personnel, and extracurricular activities, no more than this may be
necessary. Similar corrective action must be taken wth regard to the
maintenance of buildings and the distribution of equipment. In these
areas, normal administrative practice should produce sclpols of like
quality, facilities, and stairs. Something more must be said, however,
as to faculty assignment and new school construction.

In the companion Davis case. the Mobile school board has argued
that the Constitution requires that teachers be assigned on a "color
blind" basis. It also argues that the Constitution prohibits district
courts from using their equity power to order assignment of teachers
to achieve a particular degree of faculty desegregation. We reject that
contention.

In United States v. Montgomery County Board of education, 395
U.S. 225 (1969)1 the district court set as a goal a plan of faculty
assignment in each school with a ratio of white to Negro faculty mem-
bers substantially the same throughout the system. This order was
predicated on the district court finding that :

The evidence does not reflect any real administrative prob-
lems involved in immediately desegregating the substitute
teachers. the student teachers the night school faculties, and
in the evolvement of a really legally adequate program for the
substantial desegregation of the faculties of mill schools in the
system commencing with the school year 1968-69. Quoted at
395 U.S.. at 232.

The district court in Montgomery then proceeded to set an initial
ratio for the whole system of at least two IsZegro teachers out of each
12 in anr given school. The court of appeals modified the order by
eliminating what it regarded as "fixed mathematical ratios" of faculty
and substituted an initial requirement of "substantially or approxi-
mately" a 5-to-1. ratio. With respect to the future, the court of appeals
held that the numerical ratio should be eliminated and that compliance
should not be tested solely by the achievement of specified proportions.
Id., at 234.

We reversed the court of appeals and restored the district court's or-
der in its entirety, holding that the order of the district judge

was adopted in the spirit of this coures opinion in Green
. . . in that this plan "promises realistically to work, and
promises realistically to work now." The modifications or
dered by the panel of the court of appeals, while of course not
intended to do so, would, we think, take from the order some of
its capacity to expedite, by means of specific commands, the
day when a completely unified, unitary, nondiscriminatory
school system becomes a reality instead of a hope. . . . We
also believe that under all the circumstances of this ease we
follow the original plan outlined in Brown II.. . by ac-
cepting the more specific and expeditious order of (district]
Judge Johnson. . . . 395 U.S.1 at 235-236 (emphasis orig-
inal).
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The principles of Montgomery have been properly followed by the
district court and the court of appeals in this case.

The construction of new schools and the closing of old ones is one
of the most important functions of local school authorities and also one
of the most complex. They must decide questions of location and
capacity in light of population growth, finances, land values, site avail-
ability, through an almost endless list of factors to be considered.
The result of this will be a decision which, when coMbined with one
teclmique or another of student assigmnent, will determine the racial
composition of the student body in each school in the system. Over
the long run, the consequences of the choices will be far reaching.
People gravitate toward school facilities, just as schools are located
in response to the needs of people. The location of schools may thus
influence the patterns of residential development of a metropolitan
area and have important impact on composition of inner city neighbor-
hoods.

In the past, choices in this respect have been used as a potent weapon
for creating or maintaining a State-segregated school system. In addi-
tion to the classic pattern of building schools specifically intended for
Negro or white students, school authorities have sometimes, since
Brown, closed schools which appeared likely to become racially mixed
through changes in neighborhood residential

i
patterns. This was some-

times accompanied by building new schools n the areas of white sub-
urban expansion farthest from Negro population centers in order to
maintain the separation cf the races with a minimum .departure from
the formal principles of "neighborhood zoning." Such a policy does
more than simply influence the short-run composition of the student
body of a new school. It may well promote segregated residential pat-
terns which, when combined with "neighborhood zoning," further
lock the school system into the mold of separation of the races. Upon a
proper showing a district court may consider this in fashioning a
remedy.

In ascertaining the existence of legally imposed school segregation,
the existence of a pattern of school construction and abandonment
is thus a factor of great weight. In devising remedies where legally
imposed segregation has been established, it is the responsibility of
local authorities and district courts to see to it thnt future school
construction and abandonment is not used and does not serre to per-
petuate or reestablish the dual system. When necessarb district courts
should retain jurisdiction to assure that these responsibilities are car-
ried out. See United Stoles v. Board of Public Instruction, 395 F. 2d 66
(CA5 1968) ; Brewer v. School Board, 397 F. 2d 37 (CA4 1968).

V

The central issue in this case is that of student assignment, and
there are essentially four problem areas:

1. To what extent racial balance or minl quotas may be
used as an implement in a remedial order to correct a previ-
ously segregated system ;

2. Whether every all-Negro and all-white school must be
eliminated as an indispensable part of a remedial process of
desegregation;
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3. What are the limits, if any, on the rearrangement of
school districts and attendance zones, as a remedial measure;
and

4. What are the limits, if any, on the use of transportation
facilities to correct State-enforced racial school segregation.

.1? Amu. Ii.mAxcEs on RACIAL QUOTAS

The constant theme and thrust of every holding from Brown I to
idate is that State-enforced separation of races n public schools is

discrimination that. violates the equal protection clause. The remedy
conimmuled was to dismantle dual school systems.

We am concerned in these cases with the elimination of the dis-
crimination inherent in the dual school systems, not with myriad fac-
tow of human existence which can cause aiscrimination in a multitude
of ways on racial, religious, or ethnic grounds. The target of the
cases from Brow» I to the present was the dual school system. The
elimination of racial discrinnnation in public schools is a large task
and one that should not. be retarded by efforts to achieve broader
purposes lying beyond the jnrisdiction of school authorities. One
vehicle can carry only a limited amount of baggage. It would not
serve the important objective of Brown. I to seek to use school desegre-
gation cases for purposes beyond their scope, although desegregation
of schools ultimately will have impact on other forms of discrimina-
tion. We do not. reaai in this case the question whether a showing that
school segregation is a consequence of other types of state action,
without any discrimhmtory action by the school authorities, is n con-
stitutional violation requiring remedial action by a school desegrega-
tion decree. This case does not present that question and we therefore
do not decide it.

Our objective in dealing with the imes presented by these cases is
to see that school authorities exclude no pupil of a racial minority
from any school, diretly or indirectly, on acconnt of race; it. does not
and cannot. embrace all the problems of racial prejudice, even when
those problems contribute to dispmportionate racial concentrations in
some schools.

In this case it is urged that. the district court has imposed a racial
balance requirement of 71-to-29 percent. on individual schools. The fact
that no such objective was actually achievedand would appear to
be impossibletends to blunt that claim, yet. in the opinion and order
of the district court of December 1, 1969, we find that coutt directing:

. . . that efforts should be made to reach a 71-to-29 ratio in
the various schools so that there will be no basis for contend-
ing that one school is racially different from the others . . .

that no school [should] be operated with an all-black orpre-
dominantly black student Wy, rand] that pupils of all
grades [sliould] be assigned in such a way that as nearly as
practicable the various schools at various grade levels have
about the same proportion of black and white students.

The district judge went on to acknowledge that variafion "from that
norm may be unavoidable." This contains intimations that the "norm"
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if? a fixed mathematical racial balance reflecting the pupil constituency
of the system. If we were to read the holding of the district court to
require, as a matter of substantive constitutional right, any padicular
degree of racial balance or mixing, that approach would be disap-
proved and we would be obliged to reverse. The constitutional com-
mand to desegregate F. .,chools does not mean that every school in every
community must always reflect the racial composition of the school
system as a whole.

As the voluminous record in this case shows,7 the predicate for the
district court's use of the 71- to 29-percent nttio was twofold :
First, its express finding, approved by the court of appeals and not
challenged here, that a dual school system had been mamtained by the
school authorities at least until 1969; second, its finding, also approved
by the court of appeals. that the school board had totally defaulted in
its acknowledged duty to come forward with. an acceptable plan of
its own, notwithstandmg the patient efforts of the district judge who,
on at least three occasions, urged the board to submit plans.8 As the
statement of facts shows, these findings are abundantly supported by
the record. It was because of this total failure of the, school board that
the district court was obliged to turrt to other qualified sources, and
Dr. Finger was designated to assist the district court to do what the
board should have done.

We see therefore that the use made of mathematical ratios was no
more than a starting point in the process of shaping a remedy, rather
than an inflexible requirement. From that starting point the district
court proceeded to frame a. decree that was within its discretionary
powers, an equitable remedy for the particular circumstances.° As we
said in Green, a school authority's remedial plan or a district court's
remedial decree is to be judged by its effectiveness. A wareness of the
racial composition of the whole school system is likely to be a useful
starting point in shaping a, remedy to correct past constitutional vio-

It must be remembered that the District Court entered nearly a score of
orders, numerous sets of findings and for the most part each was accompanied
by a memorundum opinion. Considering the pressure under which the court was
'obliged to Operate we would not exmet that all inmsistencies and apparent in-
consistencies could be avoided. Our review, of course. is on the orders of Febru-
ary 5. 1970, as amended, and August 7, 1970.

$ The final board Om left 10 schools 86% to 100% Negro and yc. ategorically
rejected the techniques of pairing and clustering as part of the desegregation
effort. Am discussed below, the Charlotte board was under an obligation to exer-
cise every reasonable effort to remedy the viohaion, once it was identified, and
the suggested techniques are permissible remedial devices. Additionally :IR noted
by the District Court and Court of AppeaN, the board plan refused to assign
white students to any school unless the student immolation of that school was at
least 60% white. This was an arbitrary limitation negating reasonable remedial
steps.

In his August 3, 1970. memorandum holding that the District Court'plan was
"reasonable" under the standard laid down by the Fourth Circuit on appeal, the
District Court explained the approach taken as follows :

"This court has not. ruled, and does not rule that. 'racial balance' is required
under the Constitution : nor that all black schools in all cities are unlawful ;
nor that all school boards must bus children or %loin te the Constitution ; nor that
the particular order entered in this case would be correct in other circumstances
not before this court." (Emphasis in original.)
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lations. In sum, the very limited use made of mathematical ratios was
within the equitable remedial discretion of the district court.

ONE-RAUB SCHOOLS

The record in this case reveals the familiar phen4iiienon that in
metropolitan areas minority groups are often found concentrated in
one part of the city. In some circumstances certain schools may remain
all or largely of one race until new schools can be provided or neigh-
borhood patterns change. Schools all orpredominantly of one race in a
district of mixed population will require close scrutiny to d3termine
that school assignments are not part of State-enforced segregation.

In light of the above, it should be clear that the existence of some
small number of one-race, or virtually one-race, schools within a dis-
trict is not in and of itself the mark of a system which still practices
segregation by law. The district judge or school authorities should
make every effort to achieve the greatest possible degree of actual
desegregation and will thus necessarily be concerned with the elimina-
tion of one-race schools. No per se rule can adequately einbrace all the
difficulties of reconciling the competing interests involved; but in a sys-
tem with a history of segregation the need for remedial criteria of suffi-
cient specificity to assure a school authority's compliance with its
constitutional duty warrants a presumption against schools that are
substantially disproportionate in their racial composition. Where the
school authority's proposed plan for conversion from a dual to a
Unitary system contemplates the continued existence of some schools
that are all or predominately of one race, they have the burden of show-
ing that such school assignments are genuinely nondiscriminatory. The
court should scrutinize such schools, and the bUrden upon the school
authorities will be to satisfy the court that their racial composition is
not the result of present or past discriminatory action on their part.

An optional majority-to-minority transfer provision has long been
recognized as a useful part of every desegregation plan. Provision for
optional transfer of those in the maiority racial group of a particular
school to other schools where they will be in the minority is an indis-
pensable remedy for those students willing to transfer to other schools
in order to lessen the impact on them of the State-imposed stigma of
segregation. In order to be effective, such a transfer arrangement must
grant the transferring student free transportation and space must be
made available in the school to which he desires to move. Cf. Ellis v.
Board of Public histruction, 453 F. 2d 203, 206 (CA5 1970). The court
orders in this and the companion Davis case now provide such an
option.

REMEDIAL ALTERING OF ATTENDANCE ZONES

The maps submitted in these cases graphically demonstrate that one
of the prmcipal tools employed by school planners and by courts to
break up the dual school system has been a frankand sometimes
drasticgerrymandering of school districts and attendance zones. An
additional step was pairing, "clustering " or "grouping" of schools
with attendance assi ents made deliberately to accomplish the
transfer of Negro stutelerls out of formerly segregated Negro schools
and transfer of white students to formekv all-Negro schools. More



67

often than not, these zones are neither compact " nor contiguous ; in-
deed they may be on opposite ends of the city. As an interim corrective
measure, this cannot be said to be beyond the broad remedial powers of
a. court.

Absent a constitutional violation there would be no basis for judi-
cially ordering assignment of students on a racial basis. All things be-
ing equal, with no lustory of discrimination, it might well be desirable
to assign pupils to schools nearest their homes. But all things are not
equal in a system that has been deliberately constructed and main-
tained to entorce racial segregation. The remedy for such segregation
may be administratively awkward, inconvenient, and even bizarre in

isome situations and may mpose burdens on some; but all awkwardness
and inconvenience cannot be avoided in the interim period when re-
medial adjustments are being made to eliminate Cie dual school
systems.

No fixed or even substantially fixed guidelines can be established as
to how far a court can go, but it must be recognized that there are lim-
its. The objective is to dismantle the dual school system. "Racially
neutral" assigriment plans proposed by school authorities to a district
court may be inadequate ; such plans may fail to counteract the contin-
uing effects of past school segregation resulting from discriminatory
location of school sites or distortion of school size in order to achieve
or maintain an artificial racial separation. hen school authorities
present a district court with a "loaded game board," affirmative action
in the form of remedial altering of attendance zones is proper to
achieve truly nondiscriminatory assignments. In short, an assignment
plan is not acceptable simply because it appears to be neutral.

In this area, we must of necessity rely to a large extent, as this Court
has for more than 16 years, on the informed judgment of the district
courts in the first instance and on courts of appeals.

We hold that the pairing and arouping of noncontiguous school
zones is a permissible tool and suet' action is to be considered in light
of the objectives sought. Judicial steps in shaping such zones gromg
beyond combinations of contiguous areas should be examined in light
of what is said in subdivisions (1), (2) and (3) of this opinion con-
cerning the objectives to be sought. Maps do not tell the whole story
since noncontiguous school zones may be more accessible to each other
in terms of the critical travel time, because of traffic patterns and good
highways, than schools geographically closer together. Conditions in
different localities will vary so widely that no rigid rules can be laid
down to govern all situations.

" The relance of school authorities on the reference to the "revision of . . at-
tendance areas into compact units," Bram II, at 300, is misplaced. The enumera-
tion in that opinion of considerations to be taken into account by district courts
was patently intended to be suggestive rather than exhaustive The decision in
Brown II to remand the cases decided in Brown I to local courts for the framing
of specific decrees was premised on a recognition that this Court could not at that
time foresee the particular means which would be required to implement the con-
stitutional principles announced. We said in Green, supra, at 439 :

"The obligation of the district courts, as it always has been, is to assess the effec-
tiveness of a proposed plan in achieving desegregation. There is no universal
answer to complex problems of desegregation ; there is obviously no one plan that
will do the job in every case. The matter must be assessed in light of the circiun-
stances present and the options available in each instance."
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TRA NSPORTATION OF STUDENTS

The scope of permissible transportation of students as all implement
of a remedial decree has never been defined by this Court and by the
very nature of the problem it cannot be defined with precision. No
rigid guidelines as to student transportation can be given for applica-
tion to the infinite variety of problems presented in thousands of situa-
tions. Bus transportation has been an integral part of the public edu-
cation system for years, and was perhaps the single most important
factor in the transition from the one-room schoolhouse to the consoli-
dated school. Eighteen million of the Nation's public school children,
approximately 39 percent, were transported to their schools by bus in
1969-70 in all parts of the country.

The importance of bus transportation as a normal and accepted tool
of educational policy is readily discernible in this and the companion
case." The Charlotte school authorities did not purport to assig,n stu-
dents on the basis of geographically drawn zones until 1965 and then
they allowed almost unlimited transfer privileges. The district court's
conclusion that assignment of children to the school nearest their home
serving their grade would not produce an effective dismantling of the
dual system is supported by the record.

Thus the remedial techniques used in the district court's order were
within that court's power to provide equitable relief ; implementation
of the decree is well within the capacity of the school authority.

The decree provided that the buses used to implement the plan would
opeilite on direct routes. Students would be picked lip at schools near
their homes and transported to the schools they were to attend. The
trips for elementary school pupils average about 7 miles and the
district court found that they would take "-not over 35 minutes at the
most." 12 This system compares favorably with the transportation plan
previously operated in Charlotte under Much each day 23,600 students
on all grade levels were transported an average of 16 miles one way for
an average trip requiring over an hour. In these circumstances, we find
no basis for holding that the local school authorities may not be re-
quired to employ bus transportation as one tool of schooi dese,grega-
tion. Desegregation plans cannot be limited to the walk-in whoa

An objection to transportation of students may have validity when
the time or distance of travel is so great as to risk either the health of
the children or significantly impinge on the educational process. Dis-
trict courts must weigh the soundness of any transportation plan in
light of what is said in subdivisions (1), (2), and (3) above. It
hardly needs stating that the limits on time of travel will vary with

u During 1907-68, for example, the Mile board used 207 buses to transport
22,094 students daily for an average round trip of 31 miles. During 1960-67,
7,116 students in the metropolitan area were bussed daily. In Charlotte-Mecklen-
burg, the system as a whole, without regard to desegregation plans, planned to
bus approximately 23,000 students this year, for an average daily round trip of
15 miles. More elementary school children than high school children were to be
bussed, and 4- and 5-year-olds travel the longest routes in the system.

"The District Court found that the school system would have to employ 138
more buses than it had previously operated. But 105 of those buses were already
available and the others could easily be obtained. Additionally, it should be noted
that North Carolina requires provision of transmtation for all students who are
assigned to schools more than one and one-half miles from their homes. N.C. Stat.
sec. 115-186 (b).
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many factors, but probably with none more than the age of the students.
The reconciliation of competing values in a desegregation case is, of
course, a difficult task with many sensitive facets but fundamentally
no more so than remedial measures courts of equity have traditionally
employed.

VI
The court of appeals, searching for a term to define the equitable

remedial power of the district courts, used the term "reasonableness."
In Green, supra, this court used the term "feasible" and by implication,
c'workable," "effective," and "realistic" in the mandate to develop "a
plan that promises realistically to work, and . . . to work now."
()n the facts of this case, we are unable to conclude that the order of
the district court is not reasonable, feasible and workable. However, in
seeking to define the scope of remedial power or the limits on remedial
power of courts in an area as sensitive as we deal with here, words are
poor instruments to convey the sense of basic fairness inherent in
equity. Substance, not semantics, must govern, and we have sought to
suggest the nature of limitations without frustrating the appropriate
scope of equity.

At some pomt, these school authorities and others like them should
have achieved full compliance with this court's decision in Brown I .
The systems will then be "unitary" in the sense required by our de-
cisions in Green and Alexander.

It does not follow that the communities *served by such sptems will
remain demographically stable, for in a growing, mobile society,
few will do so. Neither school authorities nor district courts are con-
stitutionally required to make year-by-year adjustments of the racial
composition of student bodies once the affirmative duty to desegre-
gate has been accomplished and racial discrimination through official
action is eliminated from the system. This does not mean that Federal
courts are without power to deal with future problems ; but in the
absence of a showing that either the school authorities or some other
agency of the State has deliberately attempted to fix or alter demo-
graphic patterns to affect the racial composition of the schools, fur-
ther intervention by a district court should not be necessary.

For the reasons herein set forth, the judgment of the court of appeals
is affirmed as to those parts in which it affirmed the judgment of the
district court. The order of the district court dated August 7, 1970,
is also affirmed.

/t i8 80 ordered.



Part II
SCHOOL DESEGREGATION CASES

WITH METROPOLITAN IMPLICATIONS

BRADLEY v. MILLIKEN

Civ. Action 35257 (E.D. Mich. 1971)

RULING ON ISSUE OF SEGREGATION

This action was commenced August 18, 1970, by plaintiffs, the
Detroit branch of the National Association for the Advancement of
Colored People* and individual parents and students, on behalf of a
class later defined by order of the court dated February 16, 1971, to
include "all school children of the city of Detroit and all Detroit
resident parents who have children of school age." Defendants are
the board of education of the city of Detroit, its members, and its
former superintendent of schools, Dr. Norman A. Drachler, the Gov-
ernor, attorney general, State board of education and State super-
intendent of public instruction of the State of Michiaan. In their com-
plaint, plaintiffs attacked a statute of the State oeMichigan known
as act 48 of the 1970 legislature on the ground that it put the State of
Michigan in the position of unconstitutionally interfering with the
execution and operation of a voluntary plan of partial high school de-
segregation (known as the Apr. 7, 1970 plan) which had been adopted
by the Detroit board of education to be effective beginning with the fall
1970 semester. Plaintiffs .also alleged that the Detroit public school
system was and is seareolited on the basis of race as a result of the offi-
cial policies and actions of the defendants and their predecessors in
office.

Additional parties have intervened in the litigation since it was com-
menced. The Detroit Federation of Teachers (DFT) which represents
a, majority of Detroit public school teachers in collective bargaining
negotiations with the defendant board of education has intervened
as a defendant, and a group of parents has intervenell as defendants.

Initially the matter was tried on plaintiff's motion for preliminary
injunction to restrain the enforcement of act 48 so as to permit the
Apyil 7 plan to be implemented. On that issue, this court ruled that
plaintiffs were not entitled to a preliminary injunction since there had
been no proof that Detroit has a segregated school system. The court
of appeals found that the "implementation of the April 7 plan was
thwarted by State action in the form of the act of the Legislature of

*The standing of the NAACP as a proper party plaintiff was not contested by
the original defendants and the court expresses no opinion on the matter.

(61)
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Michigan," (433 F. 2d 897, 902), and that such action could not be
interposed to delay, obstruct, or nullify steps lawfully taken for the
purpose of protecting rights guaranteed by the kith amendment.

The plaintiffs then sought to have this court direct the defendant
Detroit 13oard to implement the April 7 plan by the start of the second
semester (February 1971) in order to remedy the deprivation of con-
stitutional rights wrought by the unconstitutional statute. In response
to an order of the court, defendant board suggested two other plans,
along with. the April 7 plan, and noted priorities, with top priority
assigned to the so-called magnet plan. The court acceded to the wishes
of the board and approved the magnet plan. Again, plaintiffs appealed
but the appellate court refused to pass on the merits of the plan.
Instead, the case was remanded with instructions to proceed nnmedi-
ately to a trial on the merits of plaintiffs' substantive allegations about
the Detroit school system. 438 F. 2d 945 :(6th Cir. 19711.

Trial, limited to the issue of segregation, began April 6, 1971, and
concluded on July 22, 1971, consuming 41 trial days, interspersed by
several brief recesses necessitated by other demands upon the time
of court and counsel. Plaintiffs introduced substantial evidence in
support of their contentions, including expert and factual testimony,
demonstrative exhibits, and school board documents. At the close of
plaintiffs' case, in chief, the court ruled that they had presented a
prima facie case of State-imposed segregation in the Detroit public
schools : accordingly, the court enjoinedwith certain exceptionsall
further school construction in Detroit pending the outcome of the
litigation.

rfhC State defendants urged motions to dismiss as to them. These
were denied by the court.

At the close of proofs intervening parent defendantsDenise Mag-
dowski et al.filed a motion to join, as parties, 85 contiguous "sub-
urban" school districtsall within the so-called larger Detroit metro-
politan area. This motion was taken under advisement pending the
determination of the issue of segregation.

It should be noted that, in accordance with earlier rulings of the
court, proofs submitted at previous hearings in the cause, were to be
old are considered as part of the proofs of the hearings on the merits.

In considering the present racial complexion of the city of De-
troit and its public school system we must first look to the past and
view in perspective what has happened in the last half century. In
1920, Detroit was a predominantly white city-91 percentand its
population younger than in more recent times. By the year 1960,
the largest segment of the city's white population was in the age
range of 35 to 50 years, while its black population was younger and
of childbearing age. The population of 0-15 3rears of age consti-
tuted 30 percent of the total population of which 60 percent were
white and 40 percent were black. In 1970, the white population
was principally aging---15 yearswhile the black population was
younger and of childbearing age. Childbearing blacks equaled or
exceeded the total white population. As older white families without
children of school age leave the city they are replaced by younger
black families with school-age children, resulting in a doubling -of
enrollment in the local neighborhood school and a complete change
in student population from white to black. As black inner city resi-
dents move out of the core city they "leapfrog" the residential areas
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nearest their former homes and move to areas recently occupied by
whites.

The population of the city of Detroit reached its highest point in
1950, and has been declining by approximately 169,500 per decade
since then. In 1950, the city population constituted 61 percent of the
total population of the standard metropolitan area and in 1970, it
was but 36 percent of the metropolitan area population. The sub-
urban population has increased by 1,978,000 since 1940. There has been
a steady outmigration of the Detroit population since 1940. Detroit
today is principally a conglomerate of poor black and white plus the
aged. Of the aged, 80 percent are white.

If the population trends evidenced in the Federal decennial census
for the years 1940 through 1970 continue, the total black population
in the city of Detroit in 1980 will be approximately 840,000, or 53 per-
cent of the total. The total population of the city in 1970 is 1,511,000
and, if past trends continue, will be 1,338,000 in 1980. In school year
1960-61, there were 285 512 students in the Detroit public schools of
which 130,765 were black. In school year 1966-67, there were 297,035
students, of which 168,299 were black. In school year 1970-71, there
were 289,743 students of which 184,194 were black. The percentage of
black students in the Detroit public schools in 1975-76 will be 72.0
percent, in 1980-81 will be 80.7 percent, and in 1992 it will be virtually
100 percent if the present trends continue. In 1960, the nonwhite popu-
lation, ages 0 years to 19 years, was as follows :

Percent Percent

0-4 yearq 42 10-14 years 28
5-9 years 86 15-19 years 3 8

In 1970, the nonwhite population ages 0 years to 19 years, was as
follows :

Percent Percent
0-4 years 48 10-14 years 50
5-9 years 50 15-39 years 40

The Black population as a percentage of the total population in the
city of Detroit was :

Percent Percent
a. 1000 1. 4 e. 1940 9. *)

b. 1910 1. 2 r. 1950 16. 2

c. 1920 4, 1 g. 1960 28. 9

d. 1930 7. 7 h. 1970 43. 9

The black population as a percentage of total student population of
the Detroit public schools was as f011ows:

Percent
a. 1961 45. 8 P. 1967 58. 2

b. 1963 51. 8 g. 1968 59. 4

c. 1964 53. 0 h. 1969 61. 5

d. 1965 54. 8 1. 1970 63, 8

e. 1966

For the years indicated, the housing characteristics in the city of
Detroit were as follows :

a. 1960Total supply of housing units was 553,000.
b. 1970Total supply of housing units was 530,770.

The percentage decline in the white students in the Detroit public
schools during the period 1961-79 (53.6 percent in 1960; 34.8 percent
in 1970) has been greater than thepercentage decline in the white
population in the city of Detroit during the same period (70.8 percent

b) 65



64

in 1960; 55.21 percent in 1970, and correlatively, the percentage in-
crease in black students in the Detroit public schools during the 9- ear
period 1961-70 (45.8 percent in 1961; 63.8 percent in 1970) has been
areater than the percentage increase in the black population of the
city of Detroit during the 10-year period 1960-70 (28.9 percent in
1960; 43.9 percent in 1970). In 1961 there were eight schools M the
system without white pupils and 73 schools with no Negro pupils. In
1970 there were 30 schools with no white pupils and 11 schools with
no Negro pupils, an increase in the number of schools without white
pupils of 22 and a decrease in the number of schools without Negro
pupils of 62 in this 10-year period. Between 1968 and 1970, Detroit
experienced the largest increase in percentage of black students in the
student population of any major northern school district. The per-
centage increase in Detroit was 4.' percent as contrasted with

Peroent Percent
New York 2. 0 Columbus 1. 4
Los Angeles 1. 5 Indianapolis 2. 6
Chicago 1. 9 Denver 1. 1
Philadelphia 1. 7 Boston 3. 2
Cleveland 1. 7 San Francisco 1. 5
Milwaukee 2. 6 Seattle 2. 4
St. Louis 2. 6

In 1960, there were 266 schools in the Detroit sehool system. In
1970, there were 319 schools in the Detroit school system.

In the Western, Northwestern, Northern, Murray, Northeastern,
Kettering, King, am', Southeastern high school service areas, the fol-
lowhig conditions exist at a level significantly higher than the city
average:

a. Povertyin children ;
b. Family income below poverty level ;
c. Rate of homicides per population:
d. Number of households headed by 'females ;
e. Infant mortality rate;
f. Surviving infants with neurological defects;
g. Tuberculosis cases per 1,000 population ; and
h. High pupil turnover in schools.

The city of Detroit is a community generally divided by racial lines.
Residential segregution within the city and throughout the larcrer
metropolitan arca is substan atial, permsive nd of long standing. Blitick
citizens are located in sepantte and distinct areas within the city and
are not generally to be found in the suburbs. While the racially unre-
stricted choice of black persons and economic factors may have played
some part in the development of this pattern of residential searegation,
it is, in the main, the result of past and present practices anla customs,
of racial discrimination, both public and private, which have and do
restrict the housing opportunities of black people. On the record there
can be no other finding.

Govermnental actions and inaction at all levels, Federal, State and
local, have combined, with those of private organizations, such as
loaning institutions and real estate associations and brokerage firms,
to establish and to maintain the pattern of residential segregation
throughout the Detroit metropolitan area. It is no answer to say that
restricted practices grew gradually (as the black population m the
area increased between 1920 and 1970), or that since 1948 racial re-
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strictions on the ownership of real property have been removed. The
policies pursued by both government and private persons and agencies
have a continuing and present effect upon the complexion of the com-
munityas we know, the choice of a residence is a relatively infre-
quent affair. For many years FHA and VA openly advised and advo-
cated the maintenance of "harmonious" neighborhoods, that is, racially
and economicallyharmonious. The conditions created continue. While
it would be unfair to charge the present defendants with what other
aovernmental officers or agencies have done, it can be said that the
actions or the failure to act by the rdsponsible school authorities, both
city and State, were linked to that of these other governmental units.

When we speak of governmental action we should not view the differ-
ent aaencies as a collection of unrelated units. Perhaps the most that
can ble said is that all of them, including the school authorities, are, in
part, responsible for the segregated condition which exists. And we
note that just as there is an interaction between residential patterns.
and the racial composition of the schools, so there is a corresponding
effect on the residential pattern by the racial composition of the
schools.

Turning now to the specific and pertinent (for our purposes) history
of the Detroit school system so far as it involves both the local school
authorities and the State school authorities, we find the following :

During the decade beginning in 1950 the board created and main-
tained optional attendance zones in neighborhoods undergoing racial
transition and between high school attendance areas of opposite pre-
dominant racial compositions. In 1959 there were eight basic optional
attendance areas affecting 21 schools. Optional attendance areas pro-
vided pupils living within certain elementary areas a choice of attend-
ance at one of two high schools. In addition there was at least one
optional area either created or existing in 1960 between two juniorhigh
schools of opposite predominant racial components. All of the h!gh
school optional areas, except two, were in neighborhoods undergoing
racial transition (from white to black) during the 1950's. The two ex-
ceptions were :

1. The option between Southwestern (61.6 percent black in
1960) and Western (15.3 percent black) ;

2. The option between Denby (0.0 percent black) and South-
eastern (30.9 percent black).

With the exception of the Denby-Southeastern option (just noted) all
of the options were between high schools of opposite predominant ra-
cial compositions. The Southwestern-Western and Denby-Southeast-
em optional areas are all white on the 1950, 1960 and 1970 census maps.
Both Southwestern and Southeastern, however, had substantial white
pupil populations, and the option allowed whites to escape integra-
tion. The natural, probable, forseeable and actual effect of these op-
tional zones was to allow white youngsters to escape identifiably
"black" schools. There had also been an optionnl zone (eliminated be-
tween 1956 and 1959) created in "an attempt . . . to separate Jews and
Gentiles within the system " the effect of which was that Jewish young-
sters went to Mumford High School and Gentile youngsters went to
Cooley. Although many of these optional areas had served their pur-
pose by 1960 due to the fact that most of the areas had become pre-
dominantly black, one optional area (Southwestern-Western affecting
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Wilson Junior High graduates) continued until the present school
yea (and will continue to effect 11th and 12th grade white youngsters
who elected to escape from predominantly black Southwestern to pre-
dominantly white Western High School). Mr. Henrickson, the board's
general fact witness. who was employed in 1959 to, inter alia, eliminate
optional areas noted in 1967 that : operation Western appears to
be still the schOol to which white students escape from predominantly
Negro surrounding schools." The effect of eliminating this optional
area (which affected only 10th graders for the 1970-71 school year)
was to decrease Southwestern from 86.7 percent black in 1969 to 74.3
percent black in 1970.

The board, in the operation of its transportation to relieve over-
crowding policy, has admittedly bused black pupils past or away from
closer white schools with available space to black schools. This prac-
tice has continued in several instances in recent years despite the
board's avowed policy, adopted in 1967, to utilize transportation to in-
crease integration.

With one exception (necessitated by the burning of a white school) ,
defendant board has never bused white chil dren to predominantly
black schools. The board has not bused white pupils to black schools
despite the enormous amount of space available in inner-city schools.
There were 2,961 vacant seats in schools 90 percent or more black.

The board has created and altered attendance zones, maintained and
altered grade structures and created and altered feeder school patterns
in a manner which has had the natural, probable and actual effect of
continuing black and white pupils in racially segregated schools. The
board admits at least one instance where it purposefully and inten-
tionally built and maintained a school and its attendance zone to con-
tain black students. Throughout the last decade (and presently) school
attendance zones of opposite racial compositions have been separated
by north-south boundary lines, despite the board's awareness (since at
least 1962) that drawiniboundary lines in an east-west direction would
result in significant integration. The natural and actual effect of these
acts and fa- ilures to pet has been the creation and perpetuation of
school segregation. There has never been a feeder pattern or zoning
change which placed a predominantly white residential area into a
predominantly black school zone or feeder pattern. Every school
which was 90 percent or more black in 1960, and which is still in use
today. remains 90 percent or more black. Whereas 65.8 percent of
Detroit's black students attended 90 percent or more black schools in
1960, 74,9 percent of the black students attended 90 percent or more
black schools during the 1970-71 school year.

The pyblic schools operated by defendant board are thus segregated
on a racial basis. This racial segregation is in part the result of the
discriminatory acts and omissions of defendant board.

In 1966, the defendant State board of education and Michigan Civil
Rights Commission issued a joint policy statement on equality of edu-
cational opportunity, requiring that :

Local school boards must consider the factor of racial bal-
ance along with other educational considerations in making
decisions tibout selection of new school sites, expansion of pres-
ent facilities * * *: Each of these situations presents an op-
portunity for integration.
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Defendant State hoard's School Plant Planning Handbook requires
that :

Care in site location must be taken if a, serious transporta-
tion problem exists or if housing patterns in an area would
result in a school largely segregated on racial, ethnic, or
socioeconomic lines.

The defendant city board has paid little heed to these statements and
guidelines. The State defendants have similarly failed to take any
action to effectuate these policies. Exhibit NN reflects construction
(new or additional) at 14 schools which opened for use in 1970-71;
of these 14 schools, 11 opened over 90 percent black and one opened
less than 10 percent black. School construction costing $9,222,000 is
opening at Northwestern High School which is 99.9 percent black, and
new construction opens at Brooks Junior High, which is 1.5 percent
black, at a cost of $2,500,000. The construction at Brooks Junior High
plays a dual segregatory role : not only is the construction segregated,
it will result in a feeder pattern change which will remove the last
majority white school from the already almost all black Mackenzie
High School attendance area.

Since 1959, the board has constructed at least 13 small primary
schools with capacities of from 300 to 400 pupils. This practice
negates opportunities to integrate, "contains" the black population
and perpetuates and compounds school segregation.

The State and its agencies, in addition to their general responsibil-
ity for and supervision of public education, have acted directly to con-
trol and maintain the pattern of segregation in the Detroit schools.
The State refused until this session of the legislature, to provide au-
thorization or funds for the transportation of pupils within Detroit
regardless of their poverty or distance from the school to which they
were assigned,while providing in many neighboring, mostly white,
suburban districts the full range of State-su_pported transportation.
This and other fnancial limitations, such as those on bonding and the
working of the State aid formula whereby suburban districts were
able to make far larger per pupil expenditures despite less tax effort,
have created and perpetuated systematic educational inequalities.

The State, exercising what Michigan courts have held to be is
i"plenary power" which ncludes power "to use a stautory scheme, to

create, alter, reorganize, or even dissolve a school district, despite any
desire of the school district, its board, or the inhabitants thereof," acted
to reorganize the school district of the city of Detroit.

The State acted through act 48 to impede, delay, and minimize ra-
cial integration in Detroit, schools. The first sentence of section 12 of
the act was directly related to the April 7, 1970, desegregation.plan.
The remainder of the section sought to prescribe for each school m the
eight districts criterion of "free choice" (open enrollment) and "neigh-
borhood schools" ("nearest school priority acceptance")2 which had
as their purpose and effect the maintenance of segregation.

In view of our finding's of fact already noted we think it unneces-
sary to parse in detail the activities of the local board and the State
autliorities in the area of school construction and the furnishing of
school facilities. It is our conclusion that these activities were in keep-
ing generally with the discriminatory practices which advanced or per-
petuated racial segregation in these schools.
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It would be unfair for us not to recognize the many fine steps the
board has taken to advance the cause of quality education for all in
terms of racial integration and human relations. The most obvious
of these is in the field of faculty integration.

Plaintiffs urge the court to consider allegedly discriminatory prac-
tices of the board with respect to the hiring, 'assignment, and transfer
of teachers and school administrators durmg a period reaching back
more than 15 years. The short answer to that must be that black teach-
ers and school administrative personnel were not readily available in
that period. The board and the intervening defendant union have
followed a most advanced and exemplary course in adopting and car-
rying out what is called the balanced staff conceptwhich seeks to
balance faculties in each school with respect to race, sex and experi-
ence, with primary emphasis on race. Afore particularly, we find:

1. With the exception of affirmative policies designed to achieve
racial balance in mstnictional staff, no teacher m the Detroit
Public Schools is hired, promoted, or assigned to any school by
reason of his race.

2. In 1956, the Detroit Board of Education adopted the rules
and regulations of the Fair Employment Practices Act as its
hiring and promotion policy and has adhered to this policy to
date.

3. The board has actively and affirmatively sought out and
hired minority employees particularly teachers and adminis-
trators, during the past decade.

4. Between 1960 and 1070, the Detroit Board of Education
has increased black representation amono. its teachers from 23.3
percent to 42.1 percent, and .among its alministrators from 4.5
percent to 37.8 percent.

5. Detroit has a higher proportion of black administrators than
any other city in the country.

6. Detroit ranked second to Cleveland in 1968, among the 20
largest Northern city school districts in the percentage of blacks
among the teaching faculty and in 1970 surpassed Cleveland by
several percentage points.

7. The Detroit Board of Education currently employs black
teachers in a greater percentage than the percentage of adult
black persons in the city of Detroit.

8. Since 1967, more blacks than whites have been placed in
high administrative posts with the Detroit Board of Eclucation.

9. The allegation that the board assiwns black teachers to black
schools is not supported by the recorl

10. Teacher transfers are not granted in the Detroit Public
Schools unless they conform with the balanced staff concept.

11. Between 1960 and 1970, the Detroit Board of Education
reduced the percentage of schools without black faculty from
36.1 percent to 1.2 percent, and of the four schools currently
without black faculty, three are specialized trade schools where
minority faculty cannot easily be secured.

12. In 1968, of the 20 largest Northern city school districts,
Detroit ranked fourth in the percentage of schools having one or
more black teachers and third in the percentage of schools having
three or more black teachers.
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13. In 1970, the board held open 24.0 positions in schools with
less than 25 percent black, rejecting white applicants for these
positions until qualified black applicants could be found and

assigned.
14. In recent years the board has come under pressure from

large segments of the' black community to assign male black ad-
ministrators to predominantly black schools to serve as male role

models for students, but such assignments have been made only
where consistent with the balanced staff concept.

15. The numbers and percentages of black teachers in Detroit
increased from 2,275 and 21.6 percent respectively, in February
1961, to 5,106 and 41.6 percent, respectively, in October 1970.

16. The number of schools by percent black of staffs changed
from October 1963 to October 1970, as follows:

Number of schools without black teachersdecreased from
41 to 4.

Number of schools with more than 0 percent, but less than
10 percent black teachersdecreased from 58 to 8.

Total number of schools with less than 10 percent black
teachersdecreased from 99 to 12.

Number of schools with 50 percent or more black teachers
increased from 72 to 124.

17. The number of schools by percent black of staffs changed
from October 1969 to October 1970, as follows:

Number of schools without black teachersdecreased from
6 to 4.

Number of schools with more than 0 percent, but less than
10 percent black teachersdecreased from 41 to 8.

Total number of schools with less than 10 percent black
teachersdecreased from 47 to 12.

Number of schools with 50 percent or more black teachers.
increased from 120 to 124.

18. The total number of transfers necessary to achieve a faculty
racial quota in each school correspondino.

b
to the systemwide ratio,

and ignoring all other elements, is, as of 1970, 1,826.
19. If account is taken of other elements necessary to assure

quality integrated education including qualifications to teach the
subject area and grade level, balance of experience. and balance
of sex

'
and further account is taken of the uneven distribution of

black teachers by subject taught and sex, the total number of
transfers which would; be necessary to achieve a faculty racial
quota in each school corresponding to the systemwide ratio, if
attainable at all, would be mfinitely greater.

20. Balancing of staff by qualifications for subject and grade
level, then by race, experience, and sex, is educationally desirable

iand mportant.
21. It is important for students to have a successful role model,

especially black students in certain schools, and at certain grade
levels.

22. A quota of racial balance for faculty in each school which
is equivalent to the systemwide ratio and without more is educa-
tionally undesirable and arbitrary.

23. A severe teacher shortage in the 1950's and 1960's impeded
integration-of-faculty opportunities.
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24. Disadvantageous teaching conditions in Detroit in the
1960'ssalaries, pupil mobility and transiency, class size, build-
ing conditions, distance from teacher residence, shortage of teach-
er substitutes, et ceteramade teacher recruitment and placement
difficult.

25. The board did not segregate faculty by race, but rather
attempted to fill vacancies with certified and qualified teachers
who would take offered assignments.

26. Teacher seniority in the Detroit, system, although meas-
ured bysystemwide service, has been applied consistently to pro-
tect aguinst involuntary transfers and "bumping" in given schools.

27.°Involuntary transfers of teachers have occurred only be-
cause of unsatisfactory ratings or because of decrease of teacher
services in a school, and then only in accordance with balanced
staff concept.

28. There is no evidence in the record that Detroit teacher
seniority rights hp-1 other than equitable purpose or effect.

29. Substantial racial integration of staff can be achieved, with-
out disruption of seniority and stable teaching relationships,by
application of the balanced staff concept to naturally occurring
vacancies and increases and reductions of teacher services.

30. The Detroit Board of Education has entered into successive
collective bargaining contracts with the Detroit Federation of
Teachers, which contracts have included provisions promoting
integration of staff and students.

The Detroit School Board has, in many other instances and in many
respects, undertaken to lessen the impact of the forces of segregation
and attempted to advance the cause of integration. Perhaps the most
obvious one was the adoption of the April 7 plan. Among other things,
it has denied the use of its facilities to groups which practice racial
discrimination; it does not permit the use of its facilities for dis-
criminatory apprentice training programs; it has opposed State leg-
islation which would have the effect of segregating the district ; it has
worked to place black students in craft positions in industry and the
buildina trades; it Ims brought about a substantial increase in the
percenage of black students in manufacturing and construction trade
apprenticeshipclasses; it became the firstpublic agency in Michigan

ito adopt and mplement a polky requiring affirmative act of con-
tractors with which it deals to insure equal employment opportunities
in their work forces; it has been a leader in j-iioneerina the use of
multiethnic instructional material, and in so doing has ha% an impact
on publishers specializhig in producing school texts and instructional
materials; and it has taken other noteworthy pioneering steps to ad-
vance relations between the white and black races.

In conclusion, however, we find that both the State of Michigan and
the Detroit Board of Education have committed acts which hive been
causal factors in the segregated condition of the public schools of the
city of Detroit. As we assay the principles essential to a finding of
de jure segregation, as outlined in rulings of the U.S. Supreme Court,
they are :

1. The State, through its officers and agencies, and usually, the
school administration, must have taken some action or actions with
a purpose of segregation.

, .72



71

2. This action or these actions must have created or aggravated
segregation in the schools in question.

3. A current condition of segregation exists.
We find these tests to have been met in this case. We recognize that
causation in the case before us is both several and comparative. The
principal causes undeniably have been population movement and
housing patterns, but State and local governmental actions, includ-
ing school board actions, have played a substantial role in promoting
segregation. It is, the Court believes, unfortunate that we cannot deal
with public school segregation on a no-fault basis, for if racial segre-
gation in our public schools is an evil, then it should make no difference
whether we classify it de jure or de facto. Our objective, logically, it
seems to us, should be to remedy a condition which we believe needs
correction. In the most realistic sense, if fault or blame must be found
it is that of the community as a whole, including, of course, the black
components. We need not minimize the effect of the actions of Federal,
State, and local governmental officers and agencies, and the actions of
loaning institutions and real estate firms, m the establishment and
maintenance of segregated residential patternswhich lead to school
segregationto observe that blacks, like ethnic groups in the past,
have tended to separate from the larger group and associate together.
The ghetto is at once both a place of confinement and a refuge. There
is enough blame for everyone to share.

CONCLUSIONS OF LAW

1. This Court has jurisdiction of the parties and the subject
matter of ths action under 28 U.S.C. 1331 (a) , 1343 (3) and (4) ,
2201 and 2202 ; 42 U.S.C. 1983, 1988, and 2000d.

2. In considering the evidence and in applying legal standards
it is not necessary that the Court find that the policies and prac-
tices, which it has found to be discriminatory, have as their moti-
vating forces any evil intent or motive. Keyes v. School Dietrkt
No. I, Denver, 383 F. Supp. 279. Motive, ill will and bad faith
have long ago been rejected as a requirement to involke the pro-
tection of the 14th amendment against racial discrimination. Sims
v. Georgia, 389 U.S. 404, 407-8.

3. School districts are accountable for the natural, probable and
foreseeable consequences of their policies and practices, and where
racially identifiable schools are the result of such policies, the
school authorities bear the burden of showing that such policies
are based on educationally required, nonracial considerations.
Keyea v. School Di8trict, supra, and Davie v. School Diatrict of
Pontiac, 309 F. Supp. 734, and 443 F. 2d 573.

4. In determining whether a constitutional violation has oc-
cured, proof that a pattern of racially segregated schools has
existed for a considerable period of time amonnts to a showing
of racial classification by the State and its age acies, which mat
be _justified by clear and convincing evidence. State of Alabama
v.United Statea, 304 F. 2d 683.

6. The board's practice of shaping school attendance zones on
a north-south rather than an east-west orientation, with the result
that zone boundaries conformed to racial residential dividing
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lines, violated the 14th amendment. Northeross V. Board of Edu-
cation. Memphis 333 F. 2d 661.

6. Pupil racial segregation in the Detroit Public School System
and the residential racial segregation resulting primarily from
public and private racial discrimination are interdependent
phenomena. The affirmative obligation of the defendant board
has been and is to adopt and implement pupil assignment prac-
tices and policies that compensate for and avoid incorporation
into the school system the effects of residential racial segregation.
The board's building upon housing segregation violates the 14th
amendment. See Dams v. School Distrzct of Pontiac, supra, and
authorities there noted.

7. The board's policy of selective optional attendance zones, to
the extent that it facilitated the separation of pupils on the
basis of race, was in violation of the 14th amendment. Hobson
v. Hansen 269 F. Supp. 401, aff'd sub nom., Smuck v. Hobson,
408 F. 2d 175.

8. The practice of the board of transporting black students
from overcrowded black schools to other identifiably black
schools, while passing closer identifiably white schools, which
could have accepted these pupils

,
amounted to an act pf segrega-

tion by the school authorities. Sp angler v. Pasadena City Board
of Education, 311 F. Supp. 501.

9. The inflamer in which the Board formulated and modified
attendance zones fc)r elementary schools had the natural and pre-
dictable effect of perpetuatins racial segregation of students.
Such conduct is an act of de jure discrimination in violation of
the 14th amendment. U.S. v. -School District 151, 286 F. Supp.
786 ; Brewer v. City of Norfolk. 397 F. 2d 37.

10. A school board may not, consistent with the 14th amend-
ment. maintain se,gregated elementary schools or permit educa-
tional choices to be influenced by community sentiment or the
wishes of a majority of voters. Cvooper v. Aaron, 358 U.S. 1,
12-13, 15-16.

A citizen's constitutional rights can hardly be in-
fringed simply because a majority of the people choose
that it be. (Lucas v. 44th General _Assembly of Colorado,
377 U.S. 713, 736-737.)

11. Under the Constitution of the United States and the
constitution and laws of the State of Michigan the responsibility
for providing educational opportunity to all children on con-
stitutional terms is ultimately that of the State. Turner v. Warren
County Board of Education (313 F. Supp. 380; Art. VIII, §§ 1
and 2. Mich, constitution) : Dasiewicz v. Board of Education
of theCity of Detrok3 N.W. 2d 71.

12. That a State's form of government may deleg!tte the power
of daily administration of public schools to officials with less
than statewide jurisdiction does not dispel the obligation of those
who have broader control to use the authority they have con-
sistently with the Constitution. In such instances the constitutional
obligatwn toward the individual schoolfthildren is a shared one.
Bradley v. School Board, City of Richmond, 51 F.RD. 139, 143.
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13. Leadership and general supervision over all public edu-
cation is vested in the State Board of Education. Article VIII,
section 3, Michigan constitution of 1963. The duties of the State
board and superintendent include, but are no .. limited to, specify-
ing the number of hours necessary to cmistitute a school day ;
approval until 1962 of school sites; approval of school construction
Phins; accredition of schools; approval of loans based on State
aid funds; review of suspensions and expulsions of individual
students for misconduct [Op. Atty. Gen., July 7, 1970, No. 4705] ;
authority over transportation routes and disbursement of trans-
portation funds; teacher certification and the like. M.S.A. 15.1023
(1). State law provides review procedures from actions of local
or intermediate districts (see M.S.A. 15.3442) , with authority in
the State board to ratify, reject, amend or modify the actions of
these inferior State agencies. See H.S.A. 15.3467; 15.1919(61) ;
15.1919(68b) 15.-2299(1) ; 15.1961 ; 15.3402 ; Bridgehanyton
School District No. 2 Fractional of Carsonville, AMA. v. Super-
intendent of Public Instmuction, 323 Michigan 615. In general
the State superintendent is given the duty "No do all things
necessary topromote the welfare of the public schools and public

ieducational nstructions and provide proper educational facilities
for the youth of the State." M.S.A. 15.3252. See also M.S.A. 15.2299
(57)1 providing in certain instances for reorganization of school
districts.

14. State officials, including all of the defendants, are charged
under the Michigan constitution with the duty of providing pupils
an education without discrimination with respect to race. .Article
VIII, section 2, Michigan constitution of 1963. Article I, section 2,
of the constitution provides :

No person shall be denied the equal protection of the
laws; nor shall any person be denied the enjoyment of his
civil or political rights or be discriminated against in the
exercise thereof because of religion, race, color or national
origin. The legislature shall implement this section by
appropriate legislation.

15. The State department of education has recently established
an equal educational opportunities section having responsibility to
identitr racially imbalanced school districts and develop &sea-
regation plans. M.S.A. 15.3355 provides that no school or de-
partmeut shall be kept for any person or persons on account of race
or color.

16. The State further provides special funds to local districts
for compensatory education which are administered on a per
school basis under direct review of the State board. All other
State aid is subject to fiscal review and accounting by the State.
M.S.A. 15.1019. See also M.S.A. 15.1919 (68b), providing for
special supplements to merg,ed districts "for the purpose of bring-
ing about uniformity of educational opportunity for all pupils
of the district." The general consolidation law M.S.A. 15.3401 au-
thorizes annexation for even noncontiguous school distr:cts upon
approval of the superintendent of public instruction and electors,
as provided by law. Opinion Attorney General, February 5, 1964,
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No. 4163. Consolidation with respect to so-called "first class"
districts, i.e., Detroit, is generally treated as an annexation with
the first class district being the surviving entity. The law provides
procedures covering all necessary considerations. M.SA. 15.3184,
15.3186.

17. Where apothem of violation of constitutional rights is estab-
lishing, the affirznative obligation under the 14th amendment is
imposed on not only individual school districts, but upon the State
defendants in this case. CooRer v. Aaron, 8581 U.S. 1 ; Grirm v.
County School Board of PrInce Edward Coway, 337 U.S. 218;
U.S. v. State of Georgia, 0iv. No. 12972 (N.D. Ga., Dec. 17, 1970),
rev'd on other grounds, 428 F. 2d 377 ; Godwinv.Johnston County
Board of Education, 301 F. Supp. 1337 ; Lee v. Macon County
Board of Education, 267 F. Supp. 458 (M.D. Ala.), aff'd sub nom.,
W allacc v. U.S., 389 U.S. 215 ; Franklin v. Quihnaa County Board
of Education, 288 F. Supp. 509 ; Smith v. North Carolina State
Board of Education, No. 15,072 (4th Cir., June 14, 1971).

The foregoing constitutes our findings of fact and conclusions of law
on the issue of segregation in the public schools of the city of Detroit.

Having found a de jure segregated public school system in operation
in the city of Detroit, our first step, in considermg what judicial
reniedial steps must be taken, is the consideration of intervening par-
ent defendants' motion to add as parties defendant to a great number of
Michigan school districts located out county, in Wayne County, and in
Macomb and Oaklancl Counties, on the principal premise or ground
that effective relief cannot be achieved or ordered in their absence.
Plaintiffs have opposed the motion to join the additional school dis-
trictsl.arguing that the presence of the State defendants is sufficient and
all that is required, even if, in shaping a remedy, the affairs of these
other districts will be affected.

In considering the motion to add the listed school districts, we pause
to note that the proposed action has to do with relief. Having deter-
mined that the circumstances of the case require judicial intervention
and equitable relief, it would be improper for us to act on this motion
until the other parties to the action have had an opportunity to submit
their proposals for desegregation. Accordingly, we shall not rule on the
motion to add parties at this time. Considered as a plan for desegrega-
tion, the motion is lacking in specificity and is framed in the broadest
general terms. The moving party may wish to amend its proposal and
resubmit it as a comprehensive plan of desegregation.

In order that the further proceedings in this cause may be conducted
on a reasonable time schedule; and because the views of counsel respect-
ing further proceedings cannot but be of assistance to them and to the
Court, this cause will be set down for pretrial conference on the matter
of relief. The conference will be held in our courtroom in the city of
Detroit at 10 o'clock in the morning, October 4, 1971.

STEPHEN J. Rout,
U.S. District Judge.

SEPTEMBIM 27, 1971.
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U.S. v. BOARD OF SCHOOL COMMISSIONERS,
INDIANAPOLIS

IP-C 225 (S.D. kd. 1971)

MEMORA.NDUM OF DECISION

This action, filed May 31,1968, was tried by the court on July 12-21,
1971. The court has considered the voluminous testimony, the more
than 200 exhibits, the posttrial briefs, has taken judicial notice of cer-
tain historical facts believed to be matters of common knowledge, and
now files its findings of fact and conclusions of law in the form of this
memorandum. Rule 52 (a), Federal Rules of Civil Procedure.

I. GENERAL

This is a school deseuregation action brought by the United States
pursuant to section 407'5 (a) and (b) of the Civil Rights Act of 1964,
42 U.S.C. § 2000c-6 (a) and (19. The defendants are the Board of
School Commissioners of Indianapolis Ind. (hereinafter "school
board" or "board") , the members of the lxiard, and its appointed super-
intendent of schools.

The defendant school board is a common school corporation orga-
nized and existing under the laws of the State of Indiana. It is situated
within Marion County, Ind., and governs, manages, and controls all of
the public elementary and high schools within a geographical area
known as the school city of Indianapolis (hereinafter "school city"),
all as required by Indiana law. The shape of the school city resembles
that of a trussed fowl, with its head to the north, its bound feet to the
south, and its flapping wings extending east and west. The east-west
wingspread, at its greatest, is about 16 miles. The north-south dimen-
sion of the school city is about 13 miles.

During the 1970-71 school year, the school board operated 110 ele-
mentary schools. The usual (but not invariable) grade structure of the
elementary schools was a kindergarten through eighth-grade structure.
Among these 110 schools were six junior high schools. During the 1970
71 school year, two of the elem-ntary schools were devoted entirely to
the education of mentally retarded children, and one of the elementary,
schools was devoted entirely to the education of physically handicapped
children and children havmg both physical and mental handicaps.

Duringthe 1970-71 school year, the school board operated 11 high
schools. With the exceptions hereinafter noted, each of these high
schools housed students in grades nine through twelve who had at-
tended one of the "feeder schools" regularly assigned to the partic-
ular high school. The exceptions to these general statements are that
Crispus Attucks High School (hereinafter "Cripus Attucks") housed
students in grades 10 through 12 only, its ninth grade class having
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been divided between the newly acquired Cold Sprino Campus and
Northwest High School (hereinafter "Northwest") aTid that Short-
ridge High School (hereinafter "Shortridge") housed a ninth grade
made up of students from assigned "feeder schools" and three classes
of students who were attending Shortridge under "the Shortridge
Plan." Also, a comparatively small number of students were trans-
ferred to high schools other than those to which originally assigned,
pursuant to the transfer policies of the board.

The total enrollment in the elementary schools at the close of the
1970-71 school year was 77,658 students (excluding special education
students). Negro students constituted 37.4 perceneof that total. The
total enrollment in the hig.,h schools at that time was 22,487 students.
Negro students constituted 33.6 percent of that total. There were ap-
proximately 4,379 faculty members, of whom 976 (22 percent) were
Negro.

Of the seven persons currently serving as members of the school
board three are Neoroes (Mrs. Cary D. Jacobs, the Rev. Landrum E.
Shields and Mr. &bort D. De Frantz). Mr. Shields served as presi-
dent oethe school board from the date of the board's first meeting in
July 1970 until July 13, 1971, on which latter date Mr. De Frantz

iwas elected to the presidency, n which position he presently serves.
The board does not appear to be polarized along racial lines, and the
personnel of central administration, operating; under the direction of
the superintendent, likewise reflects a reasonable racial balance.

On February 6, 1970, an Indiana not-for-profit corporation, Citizens
of Indianapolis for Quality Schools, Inc., attempted to intervene
herein as a party defendant, asserting that its membership consisted
exclusively of parents of students in the Indianapolis public schools
who possessed a legally cognizable interest in the proceeding on such
account. The motion to intervene was accompanied by petitions exe-
cuted by some 5,000, more or less, parents who requested such interven-
tion. The petition to intervene was denied by the court, for the reason
that the corporation did not appear to have an interest sufficient to
permit intervention as of right pursuant to (Rule 24(a) (2), F.R.C.P.
lgobson v. Hamen, D.C. Dist., 1968, 269 F. Supp. 401 ; Blocker V.
Board of Education of Mankamett,N.Y E.D.N.Y.11964, 229 F. Supp.
714). Permissive intervention was also denied. However, Mr. Harold E.
Hutson, attorney for the petitioner, was permitted to appear as amicus
curiae, and in such capacity he attended the trial, was furnished with
copies of all exhibits, and participated in the argument and posttrial
briefing.

II. THE Isms
There are but two ultimate factual issues in this case, and two

critical dates. The two dates are May 17, 1954. , fhe aato a the decision
of the Supreme Court of the United States in. Brown v. hoard of Ed-
ucation of Topeka ("Brown I") (347 U.S. 48'40 74 S.Ct. 6136, 98 L.M.
873, 38 ALR2d 1180), and May 31, 1968, the date 011 which this suit
was filed.

Brown I, of course, held that in the field of public education the doc-
trine of "separate but equal" has no place, and that segregation of
children in public schools by operation of law solely on the basis of
race, even though the physical facilities and other "tangible" factors
may be equal, deprives the children of the minority group of equal
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educational opportunities and hence of the equal protection of the
laws guaranteed by the 14th amendment. Approximately 1 year later,
in the same case ("Brown /1") (349 U.S. 294, 75 S.Ct. 753, 99 L.Ed.
1083), the Court ordered the district courts involved in Brown and its
companion cases "to take such proceedings and enter such orders and
decrees . . . as are necessary and proper to admit to public schools on
a racially nondiscriminatory basis with all deliberate speed the parties
to these cases." It thereupon became the duty of all of the States,
operating through their various agents, that is, boards of school com-
missioners and the like, such as the defendant board, to desearegate
such school corporations as were practicing de bum segregation o'llf their
pupils as of May 17, 1954.

The two ultimate issues herein may therefore be stated as follows :
1. Did the school board operate a dual school system, or, put

another way, did it have a deliberate policy of segregating minor-
ity (Negro) students from majority (white) students in its
schools on May 17, 1954 ?

2. If the answer to the first question is in the affirmative, had
the board changed its policy so as to eliminate such de jure segre-
(ration on or before May 31, 1968?

The plaintiff United States of America has the burden of proving
the affirmative of the first issue and, if proved, the negative of the
second. The defendants deny de jure segregation on either of the criti-
cal dates, and further urge that a third critical date must be con-
sidered : the date of trial.7heir argument in the latter connection is
that no matter what may have g.one before,if the board is operating a

iunitary system as of the date of trial there s no justification for judi-
cial intervention or for the granting of relief in equity.

As will be set out in more detail hereafter, the Court finds for the
plaintiff on each of the ultimate issues of fact. The argument that con-
ditions as of the date of trial should control the action is rejected, first
for the lepl reason that complaints, and the proof of same, must relate
to conditions as of the date of filing ; plaintiff is always entitled to
judgment, if only for costs, if it proves the essential elements of its
complaint as of such time. It is true that the initiation of a legal action
may, and frequently does motivate the defendant to grant all or part
of the relief sought prior to trial, thus rendering the action moot in
whole or in part. In a simple action such as a suit on account, where
the only relief sought is money, it is obvious that payment in full by
the defendant before trial would effectively render the action moot for
all time, save for payment of costs. Where the relief sought is equit-
able, however, particularly in a complex case such as this where the
equitable relief sought is affirmative rather than being limited to a
negative injunction, voluntary compliance in advance of trial would
not deprive the Court of jurisdiction to insure the continuation of such
compliance by appropriate orders. In any event, however, the Court
finds that the board had not, as of the date of trial, effectively desegre-
gated its school system to the extent required by Brown II.

III. HisTony

Perhaps one of the greatest public misunderstandings as to the oper-
ation of the public schools of the State of Indiana is that the respon-

42-1136-72fl .

1;:j p.4ny



78

sibility for the conduct of such schools is purely local. It is not difficult
to understand the basis for such misconception as the schools are, as a
practical matter, operated by local boards, locally elected, subject only
to the general oversight of the Indiana State Board of Education and
the State Superintendent of Public Instruction. They are paid for to
a. large extent by funds derived from local property taxes. That part
of the property tax allocated to the funding of the public school system
-constitutes by far the largest eortion of the taxes levied in every taxing
unit of the State. (The 1971i 2 budget adopted by defendant board is
in excess of $82 million.)

Nevertheless, the fact remains that the ultimate responsibility for
the public schools, and the duty to provide a "general and uniform
system of common schools, wherein tuition shall be without charge,
and equally open to all" is placed squarely upon the State.' It has
therefore been held in numerous cases that the State school system is
a State institution and that school corporations organized under, or
NT virtue of, the faws of the State are but the agents of the State.2
Thefore, in reviewing briefly the events leading up and contributing

,tha -educational plight of the Negro in Indianapolis in 1954, 1968,
iand at present, it s necessary and proper to consider historic policies

of the State and various of its agencies, as well as the acts and omis-
sions of the board itself:

A. TERRITORIAL ATTITUDES

The first 20 Africans who lived within the boundaries of what
later became the original 13 States landed at Jamestown, Va., in
1619, thus predating by a year the more highly publicized landfall at
Plymouth Rock. In early Virginia., as in other colonies, the first Negro
settlers were free. and accumulated land, voted, testified in court and
mingled With whites on a basis of equality.3 Unfortunately for them
and their progeny, in the 1660's Virginia, Maryland, and other States
enacted the first of aseries of laws which later led to the establishment
of slavery on the basis of race, with results which are well known.

Virginia and Virginians played major roles in the early history
of Indiana. At one time Kentucky was merely a county of that Com-
monwealth, which also claimed all of the lands north and west of
the Ohio River, east of the Mississippi and south of Canada. Many
of the earliest white settlers of Indiana were Virginians and they,
together with persons of similar background from Kentucky and the
Carolinas, all States where slavenr was practiced, made up the major-
ity. When Virginia ceded the Northwest Territory in 1784, it was
pursuant to a reservation of land to be donated to Gen. George
Rogers Clark and members of his Virginia regiment for services
rendered in the Revolutionarv War,4 and such. grants were made
many for tracts in Indiana. The first territorial governor Of. the In-
diana Territory, following its establishment in 1800, was William

2 Constitution of the State of Indians, 1851, art. 8, § 1.
2 Ratcliff v. Dick Johnaon School Twp., 1933, 204 Ind. 525, 185 N.B. 143 ; Great-

house v. Board of School Omer's, 1926, 198 Ind. 95, 151 N.B. 411 ; Bide v. State
ow rel Wieder, 1922, 191 Ind. 502, 133 N.B. 748; School Town of Windfall Oity v.
Somerville, 1914, 181 Ind. 463, 104 N.B. 859 ; Jordan v. Loganaport, 1912, 178 Ind.
629, 99 N.B. 1060 ; State eth re/ Warren v. Ogan, 1902, ,159 Ind. 119, 68 N.B. 227 ;
Fred v. School City of Orawfordsville,1895, 142 Ind. 27, 41 N.B. 812.

L. Bennett, Jr., Before the Mayflower, 29-86 (84 ed. 1966).
4 Act of Virginia, Dee. 20, 1788. 1 Burns Ind. Stat. Ann. 869 (1955 Repl.)
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Henry Harrison, another Virginian. The son of an influential Virginia
planter, he could scarcely have avoided the culture of the southern
country gentleman.'

The racial attitudes of Harrison and the early settlers of the terri-
tory (which also included, among other land, all of present day Illi-
nois) quickly became apparent. .A.lthough article 6 of the Ordinance
of 1787, providing for the government of the Northwest Territory,
prohibited slavery and involuntary servitude in the territoryle which
provision was carried forward to the Indiana Territory,7 they set about
immediately to secure the repeal or suspension of article 6.8 When
the Congress failed to act favorably upon their repeated requests,
Harrison and the territorial judges, acting in their legislative ca-
pacity, went so far as to adopt a law in 1808 providing that Negroes
snd mulattoes brought into the territory must perform the service
due their masters and the contracts between master and servant were
assignable.° Another such law 13rovided that slaves purchased outside
Indiana and brought within the territory had the Hobson's choice of
agreeing to being bound to service, or of being taken out of the terri-
tory (presumably for resale)." Some Negroes were bound to service
under indentures for as long as 99 years."

B. STATEHOOD : GENERAL POLICIES

Statehood brought no immediate change. Although slavery was once
again prohibited, it was noteworthy that of 1,826 Negroes counted in
the 1820 census2 503 were candidly listed as slaves.'2 Discrimination
became the official policy of the State

'
as evidenced by the successive

'Constitutions of 1816 and 1851, and lay the laws enacted by the Gen-
eral Assembly. For example, both Constitutions limited the ri:ght to
vote " and to serve in the militia 14 to white males; these restrictions
were not removed until the adoption of constitutional amendments in
1881 and 1936, respectively. A statute of 1818, similar to one enacted
'during the territorial period, declared that no i3erson with, a fourth
or more of Negro bloocl could give testimony in court in a case in-
volving a white party.'

Intermarriage between whites and persons of Negro blood was like-
wise prohibited in 1818." Subsequently, the act was clarified so as to
extencl the prohibition to a person having one-eighth part or more of
Negro blood, and made violation a felony punishable by a fine and
imprisonment for from 1 to 10 years. Such statute, as it existed in
1871, Was unanimously held constitutional by the Supreme' Court of
Indiana," notwithstanding the adoption in 1868 of the 14th Amend-

' 3. Barnhart & D. Riker, Indiana to 1816, at 815 (1971) (hereinafter "Barn-
tart & Riker" ) .

° 1 Burns Ind. Stat. Ann. 876 (1955 Repl.).
Act of May 7, 1800. 1 Burns In& Stat. Ann. 880 (1955 Rep).).

.6 See generally Barnhart & Riker, 834-885, 847-854.
Philbrick (ed.), Laws of Indiana Territory, 1801-1809, at 42-46.

'° Ibid., 186-189.
".E. Thornbrongh, Since Emancipation, 1 (1968) (hereinafter "Thombrough").
1"-VV. Heiss ( ed. ) 4820 Federal Census For Indiana (1966).
" Constitution of 1816, Art. 6 § 1 ; Constitution of 1851; Art. 2 § 2.
" Constitution of 1816, Art. 7 § 1 ; Constitution of 1851, Art. 12 § 1.

Acts 1818, ch. 8, § 52, p. 89.
" Acts 1818, ch. 5, § 59, p. 94.
"7:State.vAlibson, 1871, 86 Ind. 889.
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ment to the Federal Constitution,the last reenactment of such law 28
was not repealed until 190. Similarly, an 1852 act 10 declared such
marriages to be void, thus creating obvious limitations on the right of
inheritance and other legal benefits upon the death of a spouse.2 This
law, too, was not repealed until 1965.

The most striking evidence.of the hostility of the white majority was
shown in efforts to exclude Negroes from the State and to persuade
those already in the State to leave. A law of 1831, which was seldom
enforced, required Negroes coming into the State to post bond as a
g_ uarantee against becoming a public charge and as a pledge of good
behavior. More drastic was article 13 of the Constitution of 1851 which
flatly prohibited Negroes and mulattoes from coming into the State
and which provided for penalties for persons who encouraged them to
come. Closely linked to the exclusion movement was the colonization
movement, which sought to preserve the soil of Indiana for white men
by sending Negro residents to Africa. A State colonization society,
affiliated with the American Colonization Society, had been organized
in 1829 but had never accomplished much. Article 13 of the Constitu-
tion of 1851 contained a section encouraging colonization. For several
years the State legislature appropriated money for a colonization fund
and paid the salary of a State agent who was supposed to encourage
Negroes to emigrate to Africa.22Article 13 was held to be null and void
in 1866.22

In 1885, the general assembly passed a civil rights law providing that
all persons within the jurisdiction of the State were entitled to full and
equal enjoyment of the accommodations of "inns, restaurants, eating-
houses, barber shops, public conveyances on land and water, theaters,
and all other places of public accommodation and amusement ;" such
law alsoprohibited discrimination because of race or color in the selec-
tion of jurors." It is common knowledge that until the past decade,
many parts of this law were more honored in their breach than in their
observance, particularly as to the first four categories, often with an
assist from the judicial arm of the State." Negroes were rarely ad-
mitted, save on a segregated basis, to theaters, public parks, and the

" Acts 1905, ch. 101, §§ 688, 689, p. 584.
" R.S. 1852, ch. 67, § 2, p. 861.
20 As recently as 1940 the 1852 Act was raised in defense of a claim for death

benefits under the Indiana Workmen's Compensation Act, the contention being
that the widow, a Negro, could not have been married to the decedent because he
was white. The Appellate Court held the defense good as a matter of law, if
proved, but affirmed the Industrial Board's award to the widow on the interest-
ing ground that the decedent, a Mexican, had not been proved to be "white."
Inland Steel Co. v. Barcena, 1942, 110 Ind. App. 551, 89 N.D. 2d 800.

Thornbrough, p. 2.
" Smith v. Moody, et al, 1866, 26 Ind. 299.
" Acts 2885, ch. 47, p. 76.

S ee, for example, the ingenuous decision in Chochos, et al,- v. Burden, et al,
1920, 74 Ind. App. 242, 128 N.D. 696, wherein two Negro women refused service in
a Greek candy kitchen selling ice cretun, soda water, etc., for- consumption on the
premises had their judgments for nominal damages reversed on the ground that
such an establishment did not constitute an "eating-house." ,

22 ln 1982, when an Indianapolis movie house ,oPened its doors free to Butler
University students in celebration of a football victory, Negro students were
barred. Thornbrough, p. 88. (Presureably, however, the celebranta all marched to
the tune of "Butler Will Shine Tonight," the school cheer song written, when a
student, by Noble Sissle, an Indianapolis Negro. Sissle went on to national fame
as a musician, composer, orchestra leader, And writer/producer of successful
Broadway musicals.)
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like, including State parks operated by the Indiana Department of
Conservation, until after World War II. They were confmed to segre-
gated wards in public hospitals supported by tax funds, and, as we
shall see, largely attended segregated schools."

O. HOUSING POLICY

Before turning attention to the schools however, another area of
segregation needs mention, and that is in ihe matter of housing. Just
as was the case in Virginia so in Indianapolis persons of African
descent were present from th'e beginning. It has been recorded that on
the very mission which resulted in the location of the new State capitol
on the banks of Fall Creek, Governor Jennings was accompanied by
a Negro boy known to history only as Bill." More to the point, Ephriam
Ensaw, a freed man who worked for wages, settled in the new town
along with various white settlers even before the surveyors had fin!
ished staking the lots." However, by the time the first German and Irish

iimmigrants had been imported n 1836 to work on the Central Canal2
most Negroes were to be found in "Colored Town

'
" on the outskirts a

the mile square," and were later concentrated in the area around In-
diana Avenue.

Segregation in the housing of Negroes in Indianapolis has persisted
at least until the date of the filing of this action." As the evifience in
this case discloseg without conflict, 1Tegroes were discouraged from pur-
chasing homes in predominately "white" neighborhoods by various
methods : White realtors refused to show such homes to Negroes (and
no Negro real estate broker waspermitted to become a member of the
Indianapolis Real Estate Absociation until 1962), a two-price system
was used: A realistic market price to whites and a ridiculously inflated
price to Negroes, lending institutions refused to finance homes sought
to be purchased by Negroes in white areas. Those pioneering Negroes
who nevertheless overcame all obstacles and succeeded M purchasing
such a home were then harassed by such devices as threatening and
obscene telephone calls stones hurled through window, neighborhood
ostracism et cetera.31 Certain streets and other landmarks, such as Fall
Creek, White River, certain railroad tracks, et cetera, were regarded
at different time as 'barriers to be huddled by Negroes at their peril.

In addition to pressures of the foregoing type, applied by individual
whites, residential segegation was also enforced by law, in many
instances. Perhaps the best known method was by means of the racial
covenant which, when inserted into a deed or plat of a real estate
subdivision, limited ownership of the lot to parsons of the white race.
As may be noted from a cursory observation of plats recorded in the

" Forun extended discussion of these and similar examples of State imposed or
tolerated segregation, see Thornbrough, pp. 86-93.

" Leary, Indianapolis, the Story of a City (1970), p. 8 (hereinafter "Leary").
23 Ibid., p. 13.
" Ibid., p. 50.
3° The Civil Rights Act of 1968, Public Law 90-284, 82 Stat. 81, 42 U.S.C. §§seol

et seq, was not fully effective until December 81, 1969, andits effects have barely
begun to be felt

" One who received such treatment Was kr. Grant Hawkins, n graduate of
Indiana University, successful businessman, and first Negro memberof the school
board. For a more detailed discussion, see Thornbrough, pp. 22-29.
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plat books kept in the office of the recorder of Marion County, many
of the better known subdivisions, such as Williams Creek Estates,
Broadmoor Estates, Meridian Hills, Highswood Addition, Forest
Hills, Wellington Estates, Fall Creek: Highlands, Greens lopes, .

Wynedale, Ellenberger Plaza, and Meridian-Kessler Terrace, con-
tained such covenants, which were routinely enforced until held un-
constitutional in 1948."

As shown by the evidence herein, the city of Indianapolis took
official action to enforce segregation in 1926 when the city council, with
only one dissenting vote," adopted General Ordinance No. 15, making
it unlawful for any Negro "to establish a home-residence on any
property located in a white community or portion of the municipality
inhabited principally by white people . . . ," or for a, white person .
to commit the same act in a Negro community. The ordinance im-
posed a fine and imprisonme.nt for violation, and further provided:
that each 7 days mamtenance of such a residence would be deemed:
a separate offense." Passage of the ordinance was noted by the In-.
dianapolis News then and now one of Indiana's leading newspapers,.
which stated tha, t "Sincere convictions are represented. in the ordi-
nance . . ." and "Patience and forbearance are called for." 35 When,
the Marion Circuit Comt held the ordinance unconstitutional a short
time later, The Indianapolis News, had a plan of action. "One thing
should be done as soon as possible," it editorialized, "and that is to.
pave the streets in colored neighborhoods, and make them so attractive
that there will be no desire to get out of them . . . The surroundings
should be made as good as those in white sections, so that there may.
be no reason for leaving them." 36 As recently as July 4, 1963, the-
major Indianapolis newspapers, in their real estate want ad columns,
used the designation "for colored," or "col." in describing residentia
property in certain sections of the city.

It is common knowledge that in many_ small towns and a few-
larger ones in Indiana the custom that Nearoes were not allowed
to stay overnight was so inviolable that it habd the force of law and
was actually enforced by local officials." Thus today it is noticeable
that almost no N are to be found in communities adjoining.
the school city ofeVianapolis. Marion County has three munici-
palities other than Indianapolis, all contiguous to the school city..
Beach Grove an industrial community of 13,432; has a Negro popula-
tion of 19. SPeedway City, a similar, type community, has 68 Negroes-
out of a total popuiation of 14,951, while Lawrence has 216 Negroes-
out of a total population of 18,997. Of Marion County's 792,299 resi-
dents, 134,474 or 17 percent are Negro. Of these, approximately

u The plats of Kessler Park and Crippin's River Park Addition were recorded'
with racial covenants in 1949, after they had already been held unconstitutional'
by the Supreme Court in Herd v. Hodge, 1948, 834 U.S. 24, 68 S. Ct. 847, 92.
L. Ed. 1187.

Hon. Edward R. Raub voted in the negative.
u The mayor and most members of the city council of this period (not in-

cluding Raub) had been elected with the support of the Ku Klux Klan. Forrn
a short summary of the Klan era see Leary, ch. 28.

u The Indianapolis News, editorial, Mar. 16, 1926.
"Ibid., Nov. 24, 1926.

Thornbrough, p. 21.
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122,086, or 98.5 percent are confined to the central area served by the
defendant schoolimard.88

The Bureau of the Census recognizes approximately 250 standard
metropolitan statistical areas in the 1970 census." Such an area is
a county or group of contiguous counties which contains at lease
one city of 50,000 or more inhabitants and which, according to certain
criteria, are socially and economically intearated with the central city.
The Indianapolis Metropolitan StatisticalbArea has 11109,882 inhabi-
tants and includes, in addition to Marion County, the contiguous
counties of Boone, Hamilton, Hancock, Hendricks, Johnson, Morgan,
and Shelby. The 1970 census figures reflect a total of 2,849 Negroes
out of a total population of 317,583 residing in these seven suburban
counties, a percentage of 0.897.

D. SCHOOL POLICIES TO 1949

In early Indiana, as has been seen, the Negro lacked man_y of the
rights which are the ordinary attributes of citizenship. The plain
fact is that, although entitled to certain rights under Indiana law,
such as the right to own property and the right to personal liberty,
Negroes were not considered to be citizens of the State until the
adoption of the 14th amendment to the Constitution of the United
States.4° For this reason, many of the rights conferred upon citizens
by the successive Indiana constitutions were construed as not applying
to Nearoes.

The'us in an early case it was held that Negro children could not
attend school with white children over the protest of a white parent,
even if they paid their own tuition.° A statute in force in 1861 barred
Negroes, mulattoes, and the children of mulattoes from admission to
the common schools.° After the adoption of the 14th amendment, the
general assembly in 1869 enacted a law providing, for the first time,
for the education of Nearo children, but providing also for them to be
organized into separat: schools. The statute provided that if there
were not a sufficient number of such children within attending dis-
tance to form a school in one district, several districts could he
consolidated and if there were not enough to be consolidated within
a reasonable distance, "the trustee . . . shall provide such other means
of education for said children as shall use their proportion, according
to members, of school revenue to the best advantage." 48

The case of Corey, et al. v. Carter" was commenced by Carter, a
Negro parent of school-age children, against the school officials of
Lawrence Township, Marion County, to compel them to accept his
children as pupils in the "white" distiict school, such officials having
failed to provide any school in that or any adjoining district near
enough for his children to attend, whereby they wem denied the right

sa All statistics are based upon the 1970 census.
"" Bureau of the Budget, Standard Metropolitan Statistical Areas (1967, as

supplemented).
4° Cory, et al, v. Oarter,1874, 48 Ind. 827.
42 Le wis v. Henley, et al, 1850, 2 Ind. 382.

Drayer, Trustee, et al, v. Cambridge, 1868, 20 Ind. 268.
4' Acts 1809, ch. 16, sec. 8, p. 41.
44 Note 40, supra.
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to attend any school at all. He secured an order of mandate from the
Marion Superior Court, but the Supreme Court reversed, holding that
under the 1869 act, Negro children were not entitled to admission in
common schools provided for the education of white students. This
holding was reaffirmed in subsequent cases.45

In about 1868, Indianapolis erected a new schoolhouse and, antici-
pating the 1869 legislation, assigned the old building on Market Street
for the education of Negro diildren." A separate elementary school
was opened there in the fall of 1869. Thus, at the very inception of
public education for the Indianapolis Negro child, he was segregated
by virtue of State law. As will be demonstrated lat er, de jure segrega-
tion in the elementary schools continued virtually without change
until this action was filed, 100 years later. The situation with respect
to high schools has taken a more erratic course.

Indianapolis's first high school was Shortridge, followed by Em-
merich Manual Training and Arsenal Technical. For more than 50
years, no separate high school for Negro students was established,
and after 1877, schoolchildren of both races were permitted to select
the high school of their choice, attending on an integrated basis.47
However, with impetus provided by a petition from the Indianapolis
Chamber of Commerce, the school board on December 22, 1922, adopted
a resolution authorizing the construction of a "colored high school."
When such school, Crispus Attucks, was opened in September 1927,
all Negro high school students were forthwith compelled to attend
it, regardless of their place of residence in the city. In 1935, chapter
16 of the acts of 1869 was further amended to require the board to
provide transportation for Negro students required to travel more
than a certain distance by reason of its segregation policies." Thus
was instituted tbe policy of tax-paid transportation of school children
(busing).

Another act of the 1935 General Assembly is instructive. A law en-
acted in 1907 had directed township trustees to abandon all schools
under their charm at which the average daily attendance had been
12 or fewer pupil's. The 1935 act 4° added the followina proviso : "Pro-
vided, further, that nothing in this act, or in the acl to which it is
amendatory, shall authorize the discontinuance of any school ex-
chisively for colored pupils where such school is the only school for
colored pupils in such school corporation, and any such school here-
tofore discontinued by the operation of such act shall be reestab-
lished." (In sum, trustees were ordered by the State to furnish a
separate school building and teacher for the instruction of, for ex-
ample one Negro child attending primary school, rather than permit
that child to attend a white school.)

In 1947, two bills were introduced in the General Assembly, each of
which bad as its purpose the elimination of segregation based on race,

"Greathouse v. Board of School Com'rR. 1920, 198 Ind. 95, 151 N.E. 411 ; State,
ex rd. Mitchell v. Gray, et al., School Trustees, 1883, 03 Ind. 303; State, ex rd.
Oliver, et al. v. Grubb, Trustee,1882, 85 Ind. 213.

"Leary, p. 118.
AetS 1877, ch. 81, § 1, p. '124, bad amended ch. 16 of the nets of 1869 to re-

quire admission of Negro students to white schools, if no sepa rate school of
comparnble grade was provided for Negroes.

" Acts 1935, cb. 296, § 1, p. 1457.
"Acts 1935, ob. 77, § 1, p. 231.
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color, creed, et cetera, in the public school system. In due time, a pub-
lice hearing was held on one of the bills by the House Committee on
Education, at which time the then superintendent of schools of de-
fendant board, pursuant to its authorization, appeared and spoke in
opposition. Neither bill passed. However, in 1949, an act was passed
which required dese,crregation on a phased basis." Thus ended, at least
for a time (see part VII), the official State policy of segregation.

IV. BOARD Pommes, 1949-54

As has been shown, the official policy of the State of Indiana and of
its ap;ent, the defendant school board, was one of de jure separation of
its Negro and white students prior to 1949. During the 1948-49 school
year, only 614 out of a total of 11,304 Negro students (5.4 percent at-
tended regular elementary schools of racially mixed population. The
other 10,690 pupils attended 16 all-Negro elementary schools and all-
Negro Crispus Attucks High School. The faculty and staff of each
school was completely segregated, and the superintendent's adminis-
trative staff was all white. Generally, Negro schools were built in
Negro residential areas and white schools in white areas; and when
residential patterns were mixed, Negro and white attendance zones
overlapped. Grade structures were altered to achieve segregation in
some instances. Negro students in the elementary grades were required
to walk, or were transported to all-Negro schools when there were
schools, serving only white students, closer to their homes. None of
these facts are denied by the defendants.

The 1949 act which abolished segregation in the public schools, re-,
quirecl segregated districts to begin desegregating a grade a year by
permitting those students enrolling for the first time in kindergarten,
the first elementary grade, and the first junior and senior high school
grades to enroll in the school nearest their homes. Accordingly, the
board adopted a policy which, on its face, generally followed the pro-
visions of the statute.51

In some instances where desegregation would have resulted if chil-
dren had been assigned to the closest school, they were assigned to
segregated schools farther from their homes. The board's construction
policies during the period 1949-53 minimized the amount of desegrega-
tion that occurred. The formerly "colored" elementary schools gen-
erally remained all-Negro. Likewise, tholgh specific student assign-
ments were made for all high schools Crispus Attucks remained all
Negro. With one exception, students Atending the all-Negro elemen-
tary schools, some of which were nearer and more accessible to other

5° Acts 1949, Ch. 180, p. 608; Burns Ind.Stat.Ann. §§ 28-6100 to 28-6112 (1970),
as amended.

ft There were, however, exceptions to this policy. School 19, serving grades
1-6 in 1948-49, did not enroll first grade pupils in 1949-50. Since it was a Negro
school in a predominantly white neighborhood, white students in that neighbor-
hood would have been required to enroll in that school under the April 1940
policy. Negro first graders who would have attended school 19, enrolled at school
64, a nearby all-Negro school, while white students in the school 19 area attended
white school 20.
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high schools were either assigned exclusively or given an option to
attend Attucls; partly as a result of admimstrative suggestion, the
option was usually exercised in favor of Attucks. Further, the trans-
fer policies adopted by the board facilitated the maintenance of seg-
regated high schools."

At the close of the 1952 school years, the board drew fixed boundary
lines for all elementary schools.58 These boundary lines were drawn
with knowledge of racial residential patterns and the housing discrimi-
nation underlying it. Not only did the board not attempt to promote
desegregation, but the boundary lines tended to cement in the segre-
gated character of the elementary schools. In some instances, segrega-
tion was promoted by drawing boundary lines which did not follow
natural boundaries or were not equidistant between schools." In some
instances, optional attendance zones between white and Negro schools
were adopted in racially integrated neighborhoods. From 1949 to 1953,
the high school assignments were maintained in the same segmatory
pattern, and the creation of the predominantly white Harry E. Wood
High School on the Manuel High School campus helped perpetuate
the segregation of nearby Crispus Attucks.

At the time of the Supreme Court decision in Brown I in May 1954,
the situation was as follows : Of the 16 "colored schools' as of
1949, two were closed, one was converted to an all-white school," one
was, subsequently, considered part of the Crispus Attucks "junior divi-
sion," and the other 12 were 97.5 percent, or more

'
Negro. Of 2,787

Negro high school students, 1,618 attended Crispus Attucks, and fac-
ulty desegregation was minimal. The board thus began the post-Brown
I era in May 1954, in substantially the same position that it ended the
official segregation era in 1949. The schools were still segregated by op-
eration of law, by virtue of the acts and omissions of the board done in
defense of the new requirements of Indiana law.

°One reason tor transfers to be given "special consideration" was if a pupil
had an older sibling attending the preferred high school. This operated as a
grandfather clause permitting white stuftents to escape Attucks, and remained in
effect through March 1970. Furthermore, proximity per se was not a legitimate
reason for transfer, unless a student lived more than 2 miles from the assigned
high school ; this prevented Negro students who lived within 2 miles of Attucks
from transferring to other high schools which were closer to their residences.

Negro students were, nevertheless, bused to Negro schools outside their at-
tendance zones from racially mixed areas in at least two eases.

1" For example, the common boundary between schools 86 (99.8 percent Negro in
1958-54) and 60 (11.6 percent Negro) was within one block of school 86 and some
eight to 10 blocks from school 60. The boundary between schools 42 (100 percent
Negro) and 44 (1.2 percent Negro) required Negro students in one area south of
school 42 to cross a canal, a parkway, and two railroad tracks to get to school 42;
no such impediment stood between this area and school 44. The school 26 (99.8
percent Negro) common boundary with school 10 (9.7 percent Negro) required
Negro students in the western one to three blocks of the school 26 zone to cross
live railroad tracks to get to school 26 ; no such impediment existed between this
area and school 10.

43 School 19 was converted from an all-Negro nonneighborhood school to an all-
white nonneighborhood mhool in September 1958. Almost all the Negro pupils
who had attended school 19 were assigned to school 64, as school 64's attendance
zone was redrawn to include almost all the Negro students in the area. Schoo119
served, in 1958-54, two noncontiguous white areas and was located in neither of
them.
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V. BOARD Pontoms, 1954-68

From the date of Brown I to the date of this action, the board con-
tinued the student and faculty assignment policies of the previous era
without change.

Since 1954, the most notable nonracial characteristic of the school
-system has been growth. The total number of elementary pupils rose
from 53,352 in 1954-55 to 82,

j853

in 1967-68, while the number of
schools rose from 87 regular elementary and unior high schools and
'eight regular high schools in 1954-55 to 113 regular elementary and
junior high schools and 11 regular high schools in 1967-68. This
growth caused overcrowding problems in many schools at one time
or another, and the board had available, and employed, various tech-
,niques to deal with this overcrowding.

Among these techniques were attendance zone boundary changes,
-the construction of additions, the construction of new schools, the
provision of transportation or the adjustment of existing transporta-
tion, alteration in grade structures, and the location or relocation of
special education classes in elementary schools. Often these techniques
'were combined; for example, in the construction of an addition and a
simultaneous boundary ,change to relieve overcrowding at two con-
tiguous schools.

The defendant board has constructed, numerous additions to schools
:since 1954; more often than not the capacity thus created has been
used to promote segregation. It has built additions at Negro schools
.and then zoned Negro students into them from predominantly white
schools; " it has built additions at white schools for white children
attending Negro schools; it has generally failed to reduce overcrowd-
ingat schools of one race by assigning students to use newly built ca-
pacity at schools of the opposite race." The board has also constructed
simultaneous additions at contionous predominantly white and
Negro schools " and has installedbportable classrooms at schools of
one race with no adjustment of bounliaries between it and neighboring
schools of the opposite race.

" For example, the board, after hearing complaints about the number of Negroes
at school 00, completed .the construction of 12 classrooms at school 86 (99.9
percent Negro) in September 1959, and zoned some 80 students, a predominantly
Negro, from school 60 into school 86. Other students, predominantly white, wore
assigned to school 60 from school 76.

" In 1954-55 school 87 (100 percent Negro) was 104 students over capacity ;
neighboring school 51 (100 percent white) was 74 students over capacity. An
eight-room addition was completed at school 87 in February 1956. No boundary
adjustment was made between 87 and 51, however, and overcrowding at 51
persisted so that by 1958-59, it was 121 students over capacit7 (and only 1.7
percent Negro). Finally, in September 1960, a six-classroom addition was com-
pleted at school 78 and the boundary between school 51 (5.1 percent Negro) and
school 78 (10.7 percent Negro) was adjusted so that approximately 75 pupils
were sent to school 78 from 51.

" For example, in January 1957, nine classrooms were added to school 64's
neighbor, school 21 ; in August 1957, six classrooms were added to school 64.
In 1956-57 and 1957-58, school 21 was 99.22 percent and 98.28 percent white and
-school 04 was 99.08 percent and 99.77 percent Negro. As another example, schools
27. 29, and 45 are within six blocks of one another. From 1954 to 1957 each re-

.ceived additions of four to eight rooms. At the time of construction, school 29
%was 85.8 percent Negro, while 27 and 45 were 96.5 percent and 95.4 percent white.
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The board has also constructed additions tà large, predominantly
Negro elementary schools when desegregation would ihave resulted
from adding classrooms to nearby, smaller predominantly white
schools." These large schools have often had inadequate sites.°° Of the
four largest elementary schools in the system, all are more than 90
percent Negro, and three have had large additions constructed within
the last 10 3rears. For example, an eight-classroom addition was com-
pleted at school 41 in Janualy 1962, when it was 99.5 percent Negro,
and had a site of 2.7 acres. For the 1970-71 year this school enrolled
1,404 pupils, 99.7 percent Negro.

An eight classroom addition was completed at school 64 (99.3 per-
cent Nearo) in September 1962. Nearby Schools 111 (100 percent
white) Ad 112 (97.9 percent white) were purchased after annexation
and opened that same month. The children from these latter schools
in grades 7 and 8 were transported to school 82 even though school
64 was closer to most of these pupils.°1 This continued through the
1965-66 school year. None of these schools other than 64 was more
than 4.5 percent Negro during such years, while 64 was never less than
99.3 percent Negro. Further, the faculty at school 64 was 96.4 percent
Negro in 1965-66 ; the faculties at 82, 111 and 112 were all whlta that
same year.

The failure to assign white children to Attucks had important con-
sequences for the Indianapolis elementary schools. Negro students
who formerly had been required to attend .Attucks regardless of resi-
dence were now permitted, in some cases, to attend high schools closer
to their homes. Because there was no offsetting assignment of whites
to Attucks, through the arrangement of optional zones and nonneigh-
borbood feeder assignments, the Attucks enrollment dropped substan-
tially during the 1950's while the predominantly white high schools
increased in enrollment.

Attucks thus had available space during this period, and could, and
did, accommodate elementary students from overcrowded Negro ele-
mentary schools. At various times since 1954 the following schools,
none oi which have ever been less than 96.5 percent Negro, have been
assigned to the Crispus Attucks campus : 63, 17, 23, 24, 40, and 4. Sev-
eral liundred of these pupils attended school in the Crispus Attucks
building during the 1950's. The assignment of students from these ele-
mentary schools to Attucks should be contrasted with the assignment
of other students, predominantly white, from nearby elementary
schools to Arsenal Technical High School during this same period.

During the post-1954 period, the board perpetuated segregation
through the use of optional attendance zones. Specifically, in areas of
racially mixed residential patterns students were givenoptions between

In April 1961, a survey of elementary principals was taken by the Board,
requesting a "professional opinion" as to maximum, ldeaL and minimmn school
sizes. For a K-8 school, the median ideal size designated by the 00 principals
returning the questionnaire was 600 ; for a K-0 school, 500.

°The State superintendent, of public instruction has established minimum
acreage requirements of 7 seven acres for the first 200 students and 1 acre for
each additional 100 Students.

The ..7anuary 1967, housing facility study noied that school 82 was "quite
crowded during those 4 years' that junior high students were transported to
82 from 111 and 112.
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predominantly Negro and predominantly white elementary schools,
and where entire elementary districts covered both Negro tuid white
neighborhoods, graduates were given options between predominantly
Negro and predominantly white high schools.°2 Students in Nearo
elementary schools weregiven options to Crispus Attucks when otrer,
predominantly white high schools were closer and more accessible.
White students in optional zones almost always attended white schools.

The board has perpetuated segregation through the construction of
new schools. Specifically, new elementary schools to be attended by
students of predominantly one race have been constructed adjacent to
schools attended primarily by students of the opposite race," new
middle schools have been constructed to enroll the students of one race
adjacent to schools attended by students of the opposite race," and
new high schools have been located and constructed where they have
served predominantly white student populations."

The board has perpetuated segregation by transpoiting students
from overcrowded schools of one race to schools of the same race
rather than to available nearby schools of the opposite race. In con-
trast to the current local and national hullabaloo about busing, the
board's minutes record no citizen protests to the busing of white stu-
dents to white schools.

The board has also perpetuated segregation in the assignment of
special education classes. Specifically, it has maintained predomi-
nantly Negro and predominantly white special education departments
at contiguous Negro and white schools and has shifted special educa-
tion classes between schools with a resultant increase in segregation."

" School 32 was assigned to Shortridge until September, 1952. At that time,
when 32 was 52 percent Negro, it was given an option to Attucks. By September
1904, when it was 94 percent Negro with a 100 percent Negro faculty, the option
was ended and school 32 was assigned solely to Attucks. Similarly, school 44
was assigned to Shortridge until September 1955, when it was 4.1 percent Negro.
At that time it was given an option to George Washington and Attucks as well
as Shortridge. As the pereentage of Negroes continued to rise, both the Shortridge
and Washington options were dropped and the students were assigned solely to
Crispus Attucks.

" In March, 1968, a new school 10 building was completed on a site several
blocks from the previous school 19. This school was 96.3 percent white in 1968-69.
Its attendance zone is still not justifiable by neighborhood standards, and its
construction insured that school 64 (99.5 percent Negro in 1968-69) would re-
main virtually all. Negro, as it in fact has. A new school 2 (90.4 percent white
in 1958-59) was completed in October, 1958, containing 20 classrooms, while
nearby school 40 was all Negro.

" Of the various types and sizes of multidistrict junior high schools established
in the system since 1954, only one has involved the assignment of Negro major-
ity and white majority schools to the same junior high school.

" The two most recently constructed high schools in the city (John Marshall
and Northwest) have been built on the extreme northeastern and northwestern
.arens of the city, where the board knew they would serve virtually all-white
.areas. Both of these schools have in fact reinforced the growing racial isolation
'of the inner city.

" An all-Negro special education department was maintained at Attucks while
:an integrated department was maintained at Wood through most of this period
'since Wood was established in 1953. All-Negro and all-white departments have
'coexisted in virtually tal-Negro school 64 and neighboring predominantly white
'School 21 almost continuously since September 1957. Predominantly Negro spe-
cial education classes exist on the west side at predominantly Negro schools 68,

:52, and 75, while predominantly white classes are housed at nearby predomi-
mantly white schools 80 and 16.
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Special education classes often enroll students from a wider area%
than the normal attendance zone. Thus they can be shifted betweem
several schools in that wider area to relieve overcrowding where neces-
sary. The board has shifted these classes in some instantes and failed
to shift them in other instances, always with a resulting increase in.
racial segregation.

During the 1960's the board adopted a "Shortridge plan" to prevent
Shortridge High School from becoming an all-Negro school. This plan
had the immediate effect of reducing the number of Negro students.
in Shortridge, many of whom subsequently attended Attacks. No steps
were taken prior to the filing of this suit, however, to desegregate
Crispus Attucks, and an addition to Attucks in 1966 coupled with the
effect of the Shortridge plan insured the continuation of segregation
at Attucks."

Some of the board's 1954-68 searegation practices are evident in
simple boundary changes. Tor example, in 1962-63, school 69 was 57.95.
percent Negro and school 11, its northern neighbor was 100 percent
white. A housing facility study in February 1963, noted that, with
respect to school 69 :

Census figures for the district indicate a slight decrease
during the next 5 years. The nature of the district is changing
considerably, which may cause a further increase; however,
serious overcrowding is not anticipated in this district in the
next 5 years.

Despite this assessment, the school 69-school 11 boundary was altered
3 months later and an all-white area in the school 69 district north of
38th Street was transferred to all-white school 11." School 69's Negro
percentage immediately rose to 72.9.

According to the evidence, there have been approximately 350 boun-
dary changes in the system since 1954. More than 90 percent of these .
promoted segregation.

The results of all of the foregoing_policies. coupled with the restric-
tive housing policies of the entire Metropolitan area, are clear : Since
1954 the perWitage of Negro students in the system has increased from
20 to 36, and the segregation has likewise increased. The number of
90 percent or more Negro schools has risen from 13 to 25. In
1954-55, 85.9 percent of the Negro elementary students were in major-
ity Negro schools ; in 1968-69, the percentage had risen to 88.2. In.
1968-69 Crispus Attucks was 99.8 percent Negro." Faculty and staff'
were assigned on a racialy segregated basis, meaning that Negro,
schools had all-Negro, or virtually all-Negro faculties, and vice versa.
In short, nothing really chu,nged during the 1954-68 period, and the
Indianapolis school system on the date of this suit was filed remained:
segregated by operation of law.

" Because of the small size of the Attucks site (8.4 acres) , a .waiver had to be
secured from the State Board of Education. This waiver, was obtained, with the
proviso that no more than.2,200 students attend Attucks ; nevertheless, in 1987768

Attucks enrolled 2,894 students, 2,898 Negro and one-white..
*In. a -letter to parents in this area, an assistant superintendent justified the

boundary change because of "crowded conditions" at school 69. .

e° The first white attended that school in 1987-68, when one white student was

enrolled.
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VI. BOARD POLICIES SINCE MAY 31, 1968

In May 1968, after the board received notification of the plaintiff's
intention to file suit if deficiencies were not corrected," it contracted
with Indiana University to study elementary school 13oundaries "for
the purpose of determinma the best method of achieving maximum
desegregation of all schoolsb* * * under the neighborhood concept."11
A special study committee of independent consultants was formed,
which issued its report in Apri11969, making no recommendations for
the promotion of inteftration through boundary. changes. The activities
of this committee ma; best be characterized as farcical, since accordina
to the testimony of one of its members, it was not furnished with dia
as to the racial composition of the students or faculty at any school.

In February 1969, the board requested a study of, and recommenda-
tions for, the desegregation of the Indianapolis schools in a letter to
the Office of Education, U.S. Department of Health, Education and
Welfare (hereinafter "HEW"). A. team of six educators from IIEW
visited the system for 4 days in March 1969, and prepared a series of
recommendations for both the elementary and high schools in the sys-
tem." These recommendations were.presented to the board on Apri118,
1969. On June 17, 1969, the board reJected the HEW recommendations,
finding that they were not a "satisfactory or workable solution to the
integration problem of the schools." 78

In the same statement rejecting the HEW recommendations, the
board called for the appointment of a community-based committee to
recommend programs to improve integration,.with the first priority
directed toward secondary schools." The committee was formed and in
October 1969, filed majority and minority reports. The majority rec-
ommended the construction of a new Crispus Attucks (presumably,
although not explicitly state4, racially desegregated) and also rec-
ommended free transfers for high school students regardless of assign-
ment's

Soon after this report, the superintendent established a staff com-
mittee to treat the problem of the desegregation of Attucks. This com-
mittee recommended the construction of a new Attucks and the phase-
out of the present Shortridge and Attucks. The board ultimately
rejected the proposed phaseout of Shortridge, but directed the superin-

" This was a "notice letter" under title IV of the Civil Rights Act of 1964 ; 42
U.S.C. § 2000c-O.

" The so-called "neighborhood concept" was not adopted as a formal policy
until 1965 and, as has been demonstrated, has proved meaningless in practice.
Its principal use is as a slogan for those opposed to busing across racial lines.

" Mr. Johnson, the leader of this team, testified that he recognized that time
was too limited to draw a comprehensive plan ; therefore, the recommendations of
the team were threefold : (a) to study the possibility of grade reorganization to
desegregate the system ; (b) the submission of a series of specific reorganiza-
tions for specific schools to be implemented by September, 1969, as examples of
methods of desegregation and as an act of good faith bythe Board ; and (o) gen-
eral recomendations for the amelioration of segregation at Crispus Attucks.

78 However, a study of the feasibility of the HEW recommendations under-
taken by the board has concluded that, with respect to the elementary schools,
all were feasible except for an alternate plan to desegregate school 64 and the
plan to desegregate schools 48 and 66.

74 Specifically, the committee was to recommend solutions to "the problem
presented by Crispus Attucks High School as it now exists."

75 The minority recommended enrichment of the educational program at At-
tucks and free choice in high school student assignment. The committee submitted
no further reports, and did not conaidar elementary school desegregation.

-A se
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tendent to search for a site for the new Attucks ; no new site has been
found.

During the 1970-71 school year, ninth graders assigned to Attucks
under a revised feeder s3rstem (which desegregated this ninth grade
class) attended school at Northwest High School and the Tudor Hall
school." Because no site has been found available for a new Attucks,
the defendants plan to assign desegregated freshman and sophomore
classes to the present Attucks campus in September 1971. Grades 11
and 12 will remain virtually all Negro, and if this grade-a-year plan
is continued, Attucks will remain partially segregated until Septem-
ber 1973.

During the 1967-68 school year, the school board decided to es-
tablish a middle school (to be known as the Forest Manor Middle
School) housing grades 6, 7 and 8 and serving an area comprising
the attendance zones of schools 1, 71, and 73, each of which elementary
schools was then, and is now, severely overcrowded. The building of
the Forest Manor Middle School was not begun in 1968, as planned,
but the project has been revived, and the school board is on the point
of awarding contracts for the construction of the Forest Manor Mid-
dle School. The board's plans for the utilization of this middle school
are beina reconsidered, because of plaintiff's objections to its proposed
use anflocation. During the 1970-71 school year the percentage of
Negro students at schools 1, 71, and 73 was 91.4, 92.6, and 69.6, respec-
tively, and the proposed location of the Forest Manor school is m a
predominantly lqegro residential area. It is apparent that, as mat-
ters stand, the proposed school would tend to perpetuate segregation.

The Board aolopted a majority-to-minority transfer provision on
June 30, 1970. For the 1970-71 school year approximately 400 high
school and 50 elementary school students transferred under this pro-
vision, and at the time of trial 300 students had applied for such
transfers for the 1971-72 school year."

Since this suit was filed the board has provided various school serv-
ices on a nondiscriminatory basis." Transfer policies have been ad-
ministered so as not to increase segregation. A black history curricu-
lum has been developed. Efforts have been made to recruit additional
Negro faculty members, and Negro professional employees have been
promoted to responsible positions in the central administrative office.
A resolution adopted December 82 1970, commits the board to a pro-
gram for the integration of administrative staffs (including the coach-
ing staff) in each high school.

In October 1970, the board entered into a contract with the Office
of Education, HEW, under which the latter provided funds for it to
employ "advisory specialists" to prepare desegregation plans and in-
service training programs for the Indianapolis system. Two such ad-

" The Tudor Ball School was purchased by the Board for eventual use as a
special education facility. The State superintendent objected to more than 650
students being housed on that site, so part of the Attucks desegregated freshman
class was assigned to Northwest High School.

" Under this provision, students can transfer from a school in which their
race is in a majority to a school in which their race is in a minority. The trans-
fers are contingent, under the terms of the policy, on the availability of space,
and no transportation is provided. No transfers are accepted under this provision
after school has been in session two weeks in September.

"Among these have been special and social services, lunch programs, libraries,
and a program to combat dropouts.
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visory 'specialists were employed," and presented four plans to the
board. on April 1, 1971. Three of these plans treated only 11 all-black,
or virtually all-black schools, while the fourth, and recommended plan
desegregated every school in the system. On May ,25, 1971, the board
rejected all plans, noting that the trial in this cause was to commence
July 12, 1971. It thus appears that the board, having taken some steps
toward rectifying its previous failure to comply with Brown II, is
unwilling to proceed further unless directed to do so by the court.

VII. EXTERNAL PROBLEMS FACING THE BOARD

Despite the fact that the board, through the years, has consistently
employed policies and practices causing and maintainingracial segre-
gation in the school system under its control, it is only fair to say that
various factors not. of its own making have contributed to that result.

A. CHANGES IN RACIAL OHARA CTERISTICS OF SCHOOL CITY

The racial characteristics of the School City chanaed significantly
during the period 1954 through 1970. The nuniber of Regroes residing
in the School City increased rapidly, both absolutely and proportion-
ately to the entire population of the School City. The number of areas
of the School City m which significantly large groups of Negroes
resided increased similarly. The pattern of the change in the location
of black residential areas was one of expansion from the center of the
School City toward its boundaries. While the Negro population was
increasing within the School City, the white population within the
School City was decreasing rapidly, and, concurrently, .the white
population in Marion County outside the School City was increasing
rapidly.80

In 1960, the population of Center Township (all of which, except
a small part in Beech Grove, lies within the School City) was 333,351,
of which 2432448 (73 percent) were white and 84,439 (26.8 percent)
were Negro ; in 1970, the pbpulation of Center Township had declined
to 273,598, of which 166,622 (61.2 percent) were white and 106,112
(38.8 percent) were Negro.

In 1960, the population of Marion County excluding Center Town-
ship was 364,216, of which 353,659 (97 percent) were White and 10,473
(2.9 percent) were. Negro. In 1970, the population of Marion County
excluding Center Township was 518,701, of which 488,538 (94 per-
cent) were white and 28,342 (5.4 percent) were Negro. The data also
show that, whereas 59 percent of the white population of Marion
County lived outside Center Township in 1960, about 74.5 percent of
that group lived outside Center Township in 1970.

The areas of the School City in which the change hi racial composi-
tion has been significant in the last 10-year period include :

1. An area bounded, generally, by 38th Street on the nortb,
Arlington Avenue on the east, 21st Street on the south, and Boule-

" Both of these specialists were already employees of the Indiapolis system:
one was a former principal and consultant, while the other was a former teacher
and had held an administrative position in the central office.

" As found in sec. III-0, pp. 18-17, supra, discrimination against Negroes in
the matter of housing, enforced or condoned by the city and State has been a
major factor in confining the Negro to a compact, central area.
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yard Place on the west. The eastern part of this area is often
referred to as "the Forest Manor area." The change in the racial
composition throughout the area is reflected in the changes in the
racial composition of several of the elementary schools which
serve the area, which changes are shown in the table below :

Negro students
cent of total In

1900- 961

Negro students (per-
cent of total) In

1970-1071

School No.:
1 0. 16 91. 4
11 0 32. 5
51 5. 09 78. 7
53

1

32. 6
60 44 5 99. 6
66 . 44 86. 1
69 31. 31 98. 5
71 2. 92 92. 5
73 10. 73 69. 6
76 53. 61 99. 0
83 (1) 41. 7
99 0 29. 3
110 (I) 98. 4

l Not open.

2. An area bounded on the north by 63d Street (Broad Ripple
Avenue), on the east by the tracks of the Monon Railroad, on
the south by 38th Street, and on the west by the Indianapolis
Water Co. canal, where similar changes are shown in the table
below :

Negro students Negro students (per-
cent of tota in cent of total) in

1000- 961 1970-197

School No.:
55
66
70
84
86

a 0

12. 36

8. 5
86. 1
28. 1
2. 2

53. 5

3. Scattered areas, in each of which the population shift is
reflected by a similar sharp change in the racial composition of
elementary school population, which changes are shown in the
table below :

Negrocesntrdontosuyeiri-i NegrocestadongstiLleiri;

10604961 1070-1971

School No.:
27 45. 20 87. 3
38 38. 63 91. 90
45 H 28. 19 98. 00
75 24. 82 77. 50
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At the beginninp; of the 1970-71 school year, the number of students
enrolled in the elementary schools was 79,587, excluding stndents
enrolled in the special education schools. During the 197041 school
year, that total enrollment was reduced to 77,658 ; the difference of
1,929 between the October and June enrollment totals is the net result
of a departure of 2,122 white students from the elementary schools
and tui inflow of 193 Negro students to the elementary schools. Of the
110 elementaiy schools, 13 showed gainsz and 81 showed losses in the
number of white students enrolled dming the 1970-71 schocil year.

B. LOW-RENT HOUSING PROJECTS

Low-rent housing projects within the school city have significantly
affected the racial composition of the schools. A. project typical of
this kind is constructed at the periphery of an established Negro
residential area and, for that reason amona

b
others: attracts a Negro

occupancy, Which is eventually reflected inthe racial composition of
ithe school that serves the area n which the project is situated.

Such an effect is to be seen in several elementary schools, including:
School 67, in which Negroes constituted 4 percent of the student body
in 1968-69 and 30.9 percent in 1970-71, owing to the opening of Eagle
Creek Villaon at Tibbs Avenue and Cossell Road ; school 112, in which
Negroes coristituted 13.7 percent of the student body in 1968-69 and
42.9 percent in 1970-71, owina to the opening of Raymond Villa, at
Raymond Avenue and Perkin% Street; school 71, in which Negroes
constituted 10.8 percent of the student body in 1965-66 and 92.6 per-
cent in 1970-71, owing to the opening of Hawthorne Place at 324
Street and Emerson A.venue, and schtiol 99,in which there were no
Negro students in 1968-69 and in which Negroes constituted 33.9
percent of the student body at the end of the 1970-71 school year,
owing to the opening of Beechwood Gardens at 30th Street and Gra-
ham A.venue.

Housing projects of the kind just described not only have racial con-
sequences for the schools each of them tends to represent, as well, a
demand for a significant amount of school space. Eagle Creek Vil-
lage Raymond Villa, and Beechwood Gardens necessitated additions
to sclools 67, 1122 and 99, respectively, each of which cost about $1,-
300,000. Salem Village, at 30th Street and Baltimore Avenue, neces-
sitated the construction of a complete school (school 110), which has
served a virtually all-black student body smce it was opened in
1966.81

C. NONCOOPERATION OP LOCAL OFFICIALS

Some of the reasons why no new site for Attucks has been acquired
are directly attributable to action or inaction on the part of certain
agencies of the civil government of the city of Indianapolis. One pos-
sible site is a 54-acre, undeveloped tract at the southwest corner of
the intersection of 38th Street and White River. Although a part of

"The plaintiff United States of America, which of course sponsors federally
supported housing projects, hasP suggested a finding that the locations of six
of the 10 projects opened in the school city since 1965 have tended to promote
integration in those instances. There is insufficient evidence to support such
a finding.
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the land is low, there is more than adequate high ground for build-
ings, and the low j,crround is protected by a levee. This tract is owned
by the city of Indianapolis, which could presumably make it available
to the school city free under Indiana law,82 or in any event make the
transfer for a nominal price." However, the city has declined to con-
sider parting with the 54 acres, on the ground that it is needed for use
as a nursery for the department of parks and recreation. The city's
sense of priorities strikes the court as curious."

Another likely site for the new Attucks was determined to be a tract
at 30th Street and Guion Roadt and the board acquired an option to
purchase the tract. It then filed an application to have the land re-
zoned for school use, only to have its application denied by the Metro-
politan Development Commission of Marion County, which asserts
the right to control the use of all land in the county, includina that
proposed to be dedicated for public purposes.

D. LEGISLATIVE ACTION SINCE 1949

As noted briefly above? the State's lonab-time policy of de jure segre-
gation ostensibly ended in 1949 with thepassage of chapter 186 of the
acts of that year.85 The new policy of the State, as set out in the first
section of the act, was stated to be as follows :

It is hereby declared to be the public policy of the State of
Indiana to provide, furnish, and make available equal, non-
segregated, nondiscriminatory educational opportunities and
facilities for all mgardless of race, creed, national origin,
color or sex ; to provide and furnish public schools and com-
mon schools equally open to all and prohibited and denied to
none because of race, creed, o3lor, or national origin to re-
affirm the principles of our Bill of Rights, civil in:111s and
our Constitution and to provide for the State of Indiana and
its citizens a uniform democratic system of common and pub-
lic school education ; and to abolish, eliminate and prohibit
segregated and separate schools or school districts on the
basis of race, creed or color; and to eliminate and prohibit
segregation, separation and discrimination on the basis of
race, color or creed in the public ldndergartens common
schools, public schools, colleges and universities of 5the State.

Note that the State completely anticipated and completely adopted
the holding. in Brown I by a full 5 years. Because of Brown I, more-
over, it is impossible for the State legally to change its professed

"See acts 1957, Ch. 229, p. 501, as amended ; Burns Ind. Stat. Ann. §§ 53-403,
55-404.

63 The Court estimates that the cost of a school site in an appropriate location,
if purchased on the open market, would run from at least $12,500 to $17,000 per
acre.

"In addition to the fact that use of the White River tract as a nursery does
not appear to be its highest and best use, it is also instructive to note that the
Department has available for nursery purposes various parts of the 2,650 acre
nonreservoir portion of its virtually undeveloped Bagle Creek Park. Note also
that approximately half of the 54 acres would meet State per-pupil minimum land
requirements (Footnote 60, supra), leaving the balance available for planting to
trees and shrubs.

83 Note 50, supra.
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policy,
ibecause

that policy has now assumed the stature of a constitu-
tional mperative, far above the power of the State to detract there-
from. With these principles in mind, the Court examines certain post-
1949 legislation enacted by the general assembly.

Historically, it was well established by the common law of the
State that whenever an incorporated city or town expanded its corpo-
rate limits, the school cit7 or town succeeded to the powers and duties
of the township trustee with respect to the administration of the public
schools. In other words, the boundaries of a school city and of a civil
city were cotermhious." This rule was recognized in a 1931 act, per-
taming to the defendant school board, as follows : "In each civil city of
this State having . . . more than 300,000 inhabitants there shall be a
common school corporation hereinafter called the school city whose
duties and powers shall be coextensive with the corporate bounilaries of
such civil city . . " 87 When such act was amended in 1955 in order to
increase the size of the board, among other things, such provision re-
mained unchanged.88

However, in 1961 the General Assembly crippled this policy by an
act whkh provided that, with respect only to Marion County, the ex-
tension of the boundaries of a civil city by a civil annexation would
work only a prima facie extension of the boundaries of the school city,
and render such school city extension subject to a separate remon-
strance by the losing school corporation." Thus, for the first time, it
became possible for the school city of Indianapolis, alone among the
major school cities of the State, to have jurisdiction over a lesser terri-
torial area than the corresponding civil city.

Even more grave in import are chapters 52 and 173 of the acts of the
1969 general assembly. Section 3 of chapter 52 amended chapter 186 of
the acts of 1961 to abolish the concept that the school and civil cities in
counties having a city of the first class " would have coterminous
boundaries, and limited the school city of Indianapolis to enlarging its
territory by one of the two methods authorized in the 1961 act m addi-
tion to automatic prima facie extension on enlargement of the civil
city : (1) by agreement with the school corporation losing territory, or
(2) by unilateral annexation by the school city of all or pait of the terri-
tory of another school corporation." Both procedures are subject to
remonstrance. Further, said section repealed section 9 of chapter 186
of the acts of 1961 as to all enlargements of the school city clanned to
have been made pursuant to civil city annexations and not yet finally
effective. That is, in cases where remonstrances and/or court actions
were pending against school city annexations pursuant to section 9 of
the 1961 act, the annexations were simply canceled by legislative fiat.

88 Board of Selwol Cforn'rs v. Center Twp., 1896, 143 Incl. 391, 42 N.B. 808 ;
School Twp. of Allen v. School Town of Macy. 1887, 109 Ind. 559, 10 N.H. 578 ;
School Town of Leesburg v. Plain. School Twp.,1877 86 Ind. 582 ; State v. Shields,
1877, 56 Ind. 521; Carson v. State, 1867, 27 Ind, 465.

87 Acts 1931, Ch. 94, § 1, p. 291 ; Burns Md. Stat. Ann. § 28-2301 (1948 Repl.).
88 Acts 1955, Ch. 123, § 1, p. 291 ; Burns Ind. Stat. Ann. § 28-2301 (1968 Cum.

Supp.).
' Acts 1961, ch. 186, §§ 1, 9, 10 ; Burns Md. Stat. Ann. §§ 28-2388, 28-2346, 28-

2347 (1968 Cum. Supp.).
9° Indianapolis is the only city of the 1st class in Indiana.
in Acts 1969, ch. 52, § 8, p. 57; Burns Ind. Stat. Ann. § 28-2340a (1970 Cum.

Supp.).
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Chapter 173 02 is formally titled the "Consolidated First Class Cities
mid Counties Act," and is hereafter referred to by its more familiar
name, "Uni-Gov." This act purports, in general, to consolidate the
civil governments of the former city of Indianapolis and of Marion
County into a unified, metropolitan city crovernment, with certain ex-
ceptions," which expanded or consolidateC1 city continues to be known
as the city of Indianapolis.

The Uni-Gov Act provides expressly that "any school corporation,
all or a part of the territory of which is in the consolidated city or
county" shall not be affected by the act." Thus Uni-Gov leaves the de-
fendant school city exactly where it found it : confined to an area in the
central part of the consolidated city of Indianapolis, where it is sur-
roundecl by eight township school systems operating independently
within the purportedly unified city, and by two additional independent
school corporations operated by Beech Grove and Speedway City
(hereinafter, in the aggregate, "Outside school corporations"). For the
1009-70 school year these outside school corporations tooether had
73,205 student enrolled, of whom 2.62 percent were Negro, mid together
employed 3,037 teachers, of whom 15, or 0.49 percent were Negro.

The outside school corporations compete effectively with the school
board for teachers. Since the filing of this action, some white teachers
employed by the board and requested to transfer to integrated schools
have declined transfer and found havens in the outside schools. The
outside schools have likewise contributed to the exodus of white stu-
dents from the school city by accepting them for transfer, on payment
of tuition.

Considering the history of segrewition of the Negro in Indiana and
in Indianapolis, the racial complexion of the outside school corpora-
tions and of the adjoining counties in the Indianapolis metropolitan
area, the ongoina flight to the suburbs by the white population of the
school city, anethe various other factors above set mitt the effect of
the 1961 and 1969 acts of the general assembly referred to in this section
may well have been to retard diesegregation and to promote segregation.
In other words, under previous Indiana law, which still applies to all
cities except Indianapolis, civil annexation would automatically carry
school annexation with it, and the chances of successful remonstrance
against logical annexation by an expanding municipality, carrying
with it the usual municipal services, would be virtually nil. Under the
present law, if valid, the ability of the board to expana its jurisdiction
coterminous with the consolidated city,.or for that matter to expand it
at all, is likewise virtually nil, as a practical matter.

E. THE TRIPPING FACTOR

The undisputed evidence in this case, agreed to by plaintiff's expert
from the Office of Education, is that when the percentage of Negro

" Acts 1900, ch. 173, p. 357; Burns Md. Stat. Ann. §§ 48-9101-48-9507 (1970
Cmn. Supp.) .

" The cities of Beech Grove and Lawrence ("excluded cities") and the incor-
porated town of Speedway City ("excluded town") are permitted to carry on as
separate municipal corporations within the territory of the consolidated city, but
the voters of these communities are entitled to vote for candidates for the offices
of mayor and city-county councilman of the consolidated city, as well as for the
corresponding officials of their respective excluded city or town.

" Acts 1909, ch. 173, § 314, p. 857; Burns Md. Stat. Ann. § 48-9213 (1970 Cum.
Supp.).
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pupils in a given school approaches 40, more or less, the white exodus
becomes accelerated and irreversible. Therefore, resegregation rapidly
occurs, and the entire central core of the involved city develops into a
virtually all-Negro city within a city when, as in Indianapolis, the Ne-
gro residential area is largely confined to a portion of the central city
in the first place.

Diring the trial, this court repeatedly attempted to cause the plain-
tiff United States of America to produce statistics from HEW showing
comparative racial statistics for the school systems of the larger school
cities of the Nation before and after active desegregation efforts were
commenced. The court was advised that no such statistics were avail-
able, incomprehensible as that might seem considering that such De-
partment is the Federal agency directly concerned with the problem.

However, according to HEW's news release of June 18, 1971, in evi-
dence, the percentage of Negro students in certain public school systems
as of fall, 1970, was as follows (in order according to total pupils in
system) : New York, 34.5 ; Chicago, 54.8; Detroit, 63.8 ; Philadelphia,
60.5 ; Houston, 35.6; Baltimore City, Md., 67.1 ; Cleveland, 57.6 ; Wash-
ington, D.C., 94.6; Memphis, 51.5 ; St. Louis, 65.6 ; Orleans Parish (New
Orleans), La., 69.5; Atlanta, 68.7; Birmin,gham, 54.6; Caddo Parish
(Shreveport), La., 49.0; Louisville, 48.3; Richmond, Va., 64.2; Gary,
64.7; and Compton, Calif., 83.0. In some of these cities an additional
sizable percentage of the student population belongs to another min4:F-
ity group which historically has been, and still is subject to racial dis-
crimination : those with Spanish surnames, presmnably of Mexican or
Puerto Rican descent. When these percentages are added, the total
minority race percentage of pupils in such cities is as follows: New
York, 60.2; Chicago, 64.6 ; Houston, 50.0; and Compton, Calif., 94.4.
All of these school cities, as well as others which could be named,"
appear to be completely beyond hope of meaningful desegregation,
absent some dramatic change in their boundaries. In the absence. of
HEW statistics to the contrary, the court infers that desegregation
efforts have had much to do with the current figures as above quoted.

The brutal truth as to what may happen when a court and a school
board undertake in good faith to apply across-the-board desegrega-
tion in situations when racial balances reach the tipping point is well
illustrated in the rather poignant opinion of the United States Dis-
trict Court for the Northern District of Georgia, Atlanta Division,

F.Supp. banded down on July 28, 1971. Pointing out that
Atlanta in 1961-62 was one of the first major southern cities officially
abandoning the dual school system, it noted that in the 10-year interim
the balance has shifted from 70- to 30-percent white to 70- to 30-percent
Negro, and that the remaining 30-percent whites were themselves con-
fined to two area& The court declined to order further enforced meas-
ures, as being futile.

CoNcLusioNs or Lmv

1. This court has jurisdiction of the parties and the subject matter
of this action under section 407 of the Civil Rights Act of 1964 (42
U.S.C. § 2000c-6) and under 28 U.S.C. § 1345.

"I Strangely, the HEW release failed to list Newark, NJ., where the combined
minority percentage is known to be at least 70.
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2. Pursuant to the 14th amendment and title IV of the Civil Rights
Act of 1964 this court has jurisdiction to hear and to decide all issues
concerning alleged racial discrimination in public education in the
Indianapolis school system, including the defendant board's policies
w *th respect to assiffnment and transfer of students, the allocation of
faculty and staff, die location and construction of schools, the trans-
portation of students, and the general educational structure and proc-
ess. United States v. Sciwol Dzstrict .151, N.D. Ill., 1968, 286 F. Supp.
786, aff'd 7 Cir.4968, 404 F. 2d 1125.

3. The court having found for the plaintiff that the defendant school
board was on May 17, 1954, May 31, 1968, and as of the date of trial
operating a segregated school system wherein segregation was hn-
posed and enforced by operation of law, the law is with the plaintiff.
Therefore, the board is "clearly charged with the affirmative duty to
take whatever steps might be necessary to convert to a unitary system
in which racial discrimination ( will) be eliminated root and branch."
Browny. Board of Education (Brown II), 349 U.S. 294, 75 S.Ct. 753,
99 L.Ed. 1083 ; Green v. County School Board, 1968 391 U.S. 430, 83
S.Ct. 1689, 20 L.Ed. 2d 716.

4. All provisions of Federal, State, or local law requiring or permit-
ting racial discrimination in public education must yield to the prin-
ciple that such discrimination is unconstitutional; revisions of local
laws and regulatons and revision of school districts may be necessary
to solve the problem. Brown II .

5. This court has continuing jurisdiction to make and enforce such
decrees in equity as are necessary to accomplish the above-mentioned
objective. Once a right and a violation have been shown, the scope of
a district court's equitable powers to remedy, past wrongs is broad, for
breadth and flexibility are inherent in equitable remedies. Swann V.
Charlotte-Mecklerburg Bd. of Ed. ("Swann"), 402 U.S. 1 91 S.Ct.
1267, 28 L.Ed. 2d 554.

IX. FURTHER PARTIES AND PROCEEDINGS

As noted herein, the percentage of Negro elementary pupils within
the school city had reached 37.4 as of the past school year, and was
slowly rising. Fortunately, the change has not yet become a rout, and
the court recognizes that a substantial part of the increase during the
past 15 years has been caused by immigration from the Southern
States, which has virtually ceased. The court is further of the opinion
that the white citizens of this community are less likely than those of
certain of the cities listed in part VII hereof to succumb to the en-
slavement of unreasoning racial fears, and recognizes that there are
many good reasons for moving to the suburbs which have nothing to do
with this case.

Nevertheless, it is obvious that something more than a routine, com-
puterized approach to the problem of desegregation is required of this
court, lest the tipping point be reached and passed beyond retrieve."

" The plight of the Negro citizen, still striving for equality 862 years after
Jamestown, zecalls the familiar words of the Red Queen to Alice : "Now here, you
see, it takes all the running you can do, to keep In the same place. If you want to
get somewhere else, you must run at least twice as fast as that." L. Carroll,
Through the Looking-Glass.
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This is particularly true in the light of the dictum in Swann to the
effect that "neither school authorities nor district courts are constitu-
tionally required to make year-by-year adjustments of the racial com-
position of student bodies once the affirmative duty to deseffregate has
been accomplished and racial discrimination through official action is
eliminated from the system." Put another way, the easy way out for
this court and for the board would be to order a massive "fruit basket"
scrambling of students within the school city during the comMg school
year, to achieve exact racial balancing, and then to go on to other
things. The power to do so is undoubted. There is just one thing wrong
with this simplistic solution : In the long haul, it won't work..

With due regard for the opinions of the many other courts which
have ffrappled with the problems here involved, and with full knowl-
edge oef the countless hours of research, heartache,and soul searching
which have doubtless gone into them i, this Court s compelled to say
that the common characteristic of most of them is tunnel vision. In
interpreting the mandate of Green "to come forward with a plan that
promises, realistically, to work, and promises, realistically, to work
now," they have tended to stress the same word stressed by the Supreme
Court, and in doing so have focused exclusively on the school lioard
defendant. If the school system involved is already at or near the tip-
ping point, nothing is accomplished save the unfortunate results noted
above in various of our major cities. As to the Green command, this
court prefers to stress its major thrust: Promises realistically to work.
(This court's emphasis.)

Realistically, it is clear that the tipping point/resegregation prob-
lem would pale into insignificance if the Board's jurisdiction were co-
terminous with that of Uni-Gov. It would be minimized still further
if extended to Lawrence, Beach Grove, and Speedway City, and to cer-
tain parts of the adjoining counties practically indistinguishable from
the city of Indianapolis, such as the Carmel area of Hamilton County
and the Greenwood area of Johnson County. Certain legal questions
immediately spring to mind which cannot, or at least should not be an-
swered without the joinder of additional parties to this action.

Some of these questions are as follows:
1. Are chapter 186 of the acts of 1961, chapter 52 of the acts of

1969, .and chapter 173 of the acts of 1969, or aNy of them, uncon-
stitutional as tending to cause segregation or to inhibit desegrega-
tion of the Indianapolis School System ?

2. If the answer to question 1 is in the affirmative, did passage
of the Uni-Gov Act automatically extend the boundaries of the
school city coterminous with the 'boundaries of the civil city, as
provided generally by Indiana law?

3. If both of the foregoing questions are answered in the
affirmative, are Lawrence, Beech Grove, and Speedway City
presently under the jurisdiction of the defendant board, or does
Uni-Gov merely have the effect of annexing the eight township
school corporations?

4. Regardless of the answer to the first three questions, should
the general assembly, by appropriate legislation, provide for the
creation of a metropolitan school district embracing all of Marion
County, together with all or some substantial part of the other

1.03
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counties going to comprise the Indianapolis Metropolitan Statis-
tical Area, in order to purge the State of its role in contributing

ito de jure segregation n the Indianapolis School System ?
5. If the answer to question 4 is in the affirmative, and the gen-

eral assembly fails to act within a reasonable time, or in a reason-
able way, does this court have the power to create such a metro-
politan school district by judicial decree ?

Other questions likewise require an answer:
6. Does the Metropolitan Development Commission of Marion

County have the power to deny the school board its choice of sites
for Crispus Attucks or other new schools? Put another way, does
this court have the power to override such commission if it finds
that its ruling.s interfere with desegregation ?

'T. Does this court have the power to override rulings of the
said development commission or of any other involved ag.encies
with regard to the location of low-rent housing projects, if it finds
that the locations of such projects interfere with desegregation,
or tend to cause desegregation ?

The plaintiff is ordered to proceed forthwith to prepare and file
appropriate pleadings to secure the joinder herein as parties defendant
of the necessary mumcipal corporations and school corporations which
would have an interest in questions 1-5, inclusive, and to seek such
relief as to the plaintiff seems justified. The defendant is ordered to
proceed similarly as to those agencies which would appear to have an
interest in questions 6 and 'T , pining them as third party defendants.
Because of the interest of the State of Indiana in the constitutionality
of its laws, its attorney general should also be served by the plaintiff.

Nothing herein should be construed as limiting the parties to con-
sideration of the seven questions above suggested. Other questions
may well occur to them which would involve additional parties, and
if so they should feel free to proceed accordingly and to seek whatever
relief seems appropriate.

Further, it may 'be that the opinions herein expressed, the questions
herein propounded, and the orders herein made will cause individuals
or bodies politic to desire to intervene herein. Petitions for interven-
tion will be given careful consideration.

X. ORDER OF TUE COURT

Finally, what is to be done pending. decision Of the questions above
set out ? The order of the Court in this regard is as follows :

It is hereby ordered that the defendants, their successors in office,
officers, agents, employees and all those in active concert or partici-
pation with them, are permanently enjoined from discriminating on
the basis of race in the operation of the Indianapolis School System.

"The State has the undoubted power to abolish, consolidate, eliminate, or
create new governmental corporations. Woerner v. City of Indianapolis, 1901,
242 Ind. 253, 177 N.E. 2(134. .

Is there, for example, an analogy between the power of the court in deseg-
regation eases, and the power of the court in cases involving legislative or con-
gressional redistricting, both of which arise out of the equal protection clause
of tbe 14th amendment? ef. Raker v. Carr, 309 U.S. 180, 82 .S.Ct. 601, 7
L.Ed. 2d 003 ; Reynolds V. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed. 2d 500.

%
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It is further ordered that the defendants take, at a minimum, the
following specified actions to fulfill their affirmative duty to achieve a
nondiscrimmatory school system :

1. Immediately take steps to assign faculty and staff so that
no school is racially identifiable from the racial composition of
its faculty or staff. Mandatory assignments or reassignments are
to be made if necessary, and the assignments to achieve full de-
searegation will be made prior to or with the opening of schools
ieSepiember 1971. This Court further notes that the evidence
adduced in this cause sliows that, in faculty and staff reassignment
heretofore effected, these reassignments have tended to result in
more experienced Neo-ro faculty and staff being transferred and/
or assigned to school; attended predominantly-by white students
and more inexperienced white faculty and staff being transferred .

and/or assi ()lied to cehools attended predominantly by Negro
students. Delendants should, accordingly, redress or, tend to re-
dress this situation in making whatever assignments or reassign-
ments that are necessary to comply with this order.

2. Immediately continue with their plans to desegregate and
relocate Crispus Attucks High School.

3. Immediately amend the "majority-to-minority" transfer
policy to conform to the requirements enunciated by the Supreme
Court in Swann, so that such transfers are not to be dependent
upon availabilit3r of space in the receiving school and so that
transportation will be provided, upon request, to students making
such transfers. Provided, however, that the board may i.equest
authority to designate the transferee school or schools in the event
that extreme diffusion of requests presents practical problems of
transportation, or in the event that extreme concentration of re-
quests threatens .the racial stability of a given school, that is,
the tipping point factor.

4. Immediately give all possible publicity to students and par-
ents of students who may be eligible for transfer under (3), re-
(Yarding the new policy.

5. Immediately attempt to nefrotiate with the outside school
corporations for possible transfebr of minority race students to
such outside schools, including high schools, for the coming school
year."

6. Immediately resurvey the probable racial make-up of all
schools for the 1971-72 school year, and take appropriate action
to prevent schools, including high schools, now having a reason-
able white-black ratio from reaching the tipping.- point. Trans-
portation of students into or out of such schools shall be resorted
to as required."°

I° If the outside school corporations have the capacity to accept transfer of
white students, they have the capacity to accept minority race students. Further,
the board has available many portable classrooms and could, with a little imagi-
nation, "lend-lease" teachers, if necessary.

I'm This Court regards the outcry made in some quarters against "busing" as
ridiculous, in this age of the automobile. Most students in the outside school
corporations have been bussed for years, with never a complaint against busing
per se. Students required to be bused could be required to walk to their former
schools for ease of pickup and speed in delivery.
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7. Immediately cease and desist from going forward with con-
struction of the Forest Manor School until the Court hears further
evidence on this subject.

It is recognized that the orders thus far made will not result in
significant desegregation of majority-black schools immediately, un-
less the voluntary transfer and outside school corporation transfer
policies are unusually successful. It is also recognized that mandatory
transfers to maintam stability pursuant to subparagraph (6) may
largely involve Negro students, as is certain with regard to transfers
to the outside school corporations. Neither of these facts seems "fair"
in a theoretical sense, and have caused the Court a great deal of con-
cern. However, there is a limit to what can be accomplished at one
time, and final plans cannot be made until answers are found to the
seven legal questions posed. Determination of such questions will be
expedited to the utmost degree consistent with due process.

Meanwhile, the defendants are directed to file, on or before Septem-
ber 3, 1971, the plans they propose for the 1971-72 school year pur-
suant to the within order and on their own initiative, with the usual
copies to counsel and amicus curiae, who shall have the right to object
thereto and/or to make their own suggestions within 10 days there-
after. Such plans shall include their current proposals regarding the
site of and assignment of pupils to the proposei Forest Manor Middle
School.

It is finally considered and adjudged that the defendant school
board pay the costs of this action. -

All of which is considered, ordered and adjudged this 18th day of
August, 1971.

S. HUGH DILLIN, Judge.
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BRADLEY v. RICHMOND

Civ. Action 3353 (D.C. Va. 1972)

MEMORANDUM

The hearing on the issues currently before the court in this school
desegregation case, which has been before the court in one posture
or another for many years, encompassed weeks of trial, involving eight
separate gToups or parties, each represented by a team of lawyers,
and included the introduction of more than 325 exhibits.

The primary defendants in the instant issue are members of the
Virginia State Board of Education ; the State superintendent of pub-
lic instruction ; and the members of the respective school boards and
boards of supervisors of llenrico and Chesterfield Counties both of
which adjoin the city of Richmond, Va. ; and the school bOard and
city council of the city of Richmond.

The task of complying with the requirements of F.R.C.P. 52 in set-
ting out the court's findings of fact and conclusions of law requires
that this memorandum be divided generally into a brief history of the

general findings of fact and conclusions of law, and a sec-
tion containing precise and specific findings as illustrative instances
of the more general findings.

The court has jurisdiction over all necessary parties in this appro-
priate class action, 28 U.S.C. section 1343 (3) an41 (4) ; 42 U.S.C. sec-
tion 1983; rule 23 (a) and (b) (2) of the Federal Rules of Civil
Procedure.

Excerpts from this court's opinion in Bradley v. School Board of

City of Richmond, 317 F. Supp. 555 (1970) establish the present stage
of this litigation. At the time, the schools of thecity of Richmond were
being operated under a freedom of choice plan, and the plan was ap-
proved primarily to insure the opening of schools on the then planned
date in September 1970.

HISTORY OF LITIGATION

[Excerpts from Bradley, supra]

"On March 10, 1970, the plaintiffs filed a motion for further re-
lief, based upon the mandates of our appellate courts requiring school
boards to put into effect school plans which would promptly and realis-
tically convert public school systems into ones which were unitary,
nonracial systems, removing all vestiges of racial segregation."

On March 12, 1970, the court ordered the defendants to ". . . with-
in 10 days from this date, advise the court if it is their position that
the public schools of the city of Richmond, Va., are being operated in
accoi.dance with the constitutional requirements to operate unitary
schools as enunciated by the U.S. Supreme Court."

(105)
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On March 19, 1970, defendants filed a statement to the effect that
"they had been advised that the public schools of the city of Richmond
are not being operated as unitary schools in accordance with the most
recent enunciations of the Supreme Court of the United States," and
further that they had "requested the Department of Health, Educa-
tion, and Welfare to make a study and recommendation as to a plan
which would insure the operation of a unitary school system in com-
pliance with decisions of the U.S. Supreme Court," said plan to be
ready by May 1, 1970.

A pretrial conference was held in open court on March 31, 1970,
at which time the comt having some doubt as to the effect or intent of
the defendants' statement of March 19, 1970, "that they had been ad-
vised that the public schools of the city of Richmond are not being
operated as unitary schools in accordance with the most recent enunci-
ations of the Supreme Court of the United States," inquired as to
whether defendants were desirous of an evidentiary hearing as to the
plan they were then operating under, that is, freedom of choice.

The defendant school board, by counsel, advised the court that such
a hearing would not be necessary and admitted that their freedom of
choice p ilan, although operating n accord with this court's order of
March 30, 1966, was operating in a manner contrary to constitutional
requirements.

As a consequence thereof, the court on April 1, 1970, entered a formal
order vacating its previous order of March 30, 1966, and mandatorily
enjoining the defendants to disestablish the existing dual system of
schools and to replace same with a unitary system, the components of
which are not identifiable as either "white or "Negro" schools.

The defendant school board was directed to file its proposed plan by
May 11, 1970. Plaintiffs were to file exceptions by june 8, 1970, and
hearings were set for June 19, 1970.

The court heard and considered motions to intervene and permitted
all who so Moved to intervene, pursuant to Fed. Rules Civ. l'roc. Rule
24(b), 28 U.S.C.

Exceptions to the HEW plan were filed by the plaintiffs and those in-
tervenors described as Northside residents.

The hearing on all proposed plans and exceptions thereto was com-
menced on June 1921970, and concluded on June 26, 1970, at which time
the court, recognizing the necessity for expeditious rulings and intend-
ing tO file these more detailed finaings of fact and conclusions of law,
adVised the defendant school board that its proposed HEW plan was
not acceptablea conclusion which the court felt then and still feels
should have been patentl3r obvious in view of the opinion of the U.S.
Court of Appeals for the Fourth Circuit in Swann v. Charlotte-Meck-
lenburg Board of le duoation, 431 F. 2d (4th Cir. 1970), which had
been rendered on May 26, 1970.

STUDENT POPULATION BY RACE UNDER FREEDOM OF CHOICE IN EFFECT

1969-70

As of May 1, 1970, the Richmond public school system enrolled ap-
proximately 52,000 students. The racial composition of the school stu-
dent population was roughly 60 percent black and 40 percent white.
The board operated 61 school facilities.
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MOH SCHOOLS

Of the seven high schools, three were 100 percent black; one was
99.26 percent white

'
one was 92 percent white ; one 81 percent white

and one 68 percent black, the latter being John Marshall located on
the Northside of the city.

MIDDLE SCHOOLS

Of the middle schools, three were over 99.91 percent black (99.92
percent, 100 percent, 100 percent) ; one was 88 percent black ; one 73
percent black.; three were over 91 percent white (91 percent, 97 per-
cent, 98 percent) , and one was 69 percent black.

ELEMENTARY SCHOOLS

Seventeen elementary schools were 100 percent black; four others
were in excess of 99.29 percent black ; one was 78 percent black ; one
was 37 percent black ; and another was 30 percent black.

Two schools were 100 percent white ; 13 others were 90 percent or
better white ; two others were 86 percent or better white; five others
were between 53 and 70 percent white.

As to the 12 schools with special programs, two were 100 percent
black; one was 92 percent black; one was 83 percent black; two others
60 percent or better black ; four schools had white students ranoing
from 78 to 100 percent ; two others were 53 percent or better whee.

FACUIRY AND STAFF

Out of a total faculty and staff of 2,501, excluding special program
schools,

4 had 100 percent white faculty and staff ;
13 had 100 percent black faculty and staff ;
16 others had 90 percent or better white faculty and staff ;
12 others had 90 percent or better black faculty and staff ;
8 others had 80 percent or better white faculty and staff ;
4 others had 80 percent or better black faculty and staff.

FACULTY AND STAFF BY AREA

East end side of city__ 92.2 percent black 7.8 percent white
Southside area 30.0 percent black-70.0 percent white
Annexed area 2.5 percent black-97.5 percent white
West endNorthside____ 50.6 percent black-49.4 percent white

There is little doubt that under freedom of choice Richmond public
schools had not achieved a unitary system as required by lawsee
Green v. County School Board of N ew Kent, eupra. In 1965 the defend-
ant school board was directed to desegregate the faculties and staffs
of the public schools, Bradley v. School Board of City of Richmond,
382 U.S. 103, 86 S. Ct. 224, 15 L. Ed. 2d 187 (1965) ; yet out of a total
of 658 faculty and staff members in the east end area schools, 607 were
black and 51 white; in the southside area schools, 108 were black and
252 were white ; in the west end-northside area schools, 459 were black
and 448 were white (even there the assignment of faculty and staff
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was such as to create in the separate schools disparities ranaing from
57.1 percent white and 42.9 percent black in one school to other schools
in which there were either 100 percent black or 100 percent white).

That the respective Richmond public schools with rare exception,
were as to student population and staff readily identifiable as either
black or white schools is too obvious to warrant any further discus-
sion. The defendant school board's admission in this regard was well
warranted, and the court so finds.

DE JURE SEGREGATION

The city of Richmond's present pattern of residential housing con-
tains well-defined black anI white areas, which undoubtedly is a re-
flection of _past racial discrimination contributed in part by local,
State, and Federal Government.

The city of Richmond has itself described the residential pattern of
development as being one in which there has been "a total isolation and
segregation of the Negro."

Schools have been built on land in which the deeds contain restric-
tive covenants precluding the use of property by any other than those
of the Caucasian race.

Seven years alter the Brown decision the officials of the city, the
school board and the Richmond Redevelopment and Housing Au-
thority were describing schools as black or white.

Urban renewal sites have generally been selected in well defined
Negro residential areas; urban renewal is to a great extent sponsored
by agencies of the Federal Government. Local housing authorities or
urban renewal authorities such as the Richmond Redevelopment Au-
thority present their proposals to the U.S. Department of Housing;
and Urban Development, who in turn review the proposals to ascer-
tain whether they meet Federal criteria for funding purposes.

Prior to 1964 public housing projects were built in consideration of
racial character and the ultimate uses thereof. They were built for
either black or white occupany. In Richmond they have been estab-
lished according' to racial identity. Between the passage of title VI of
the 1964 Civil Rights Act and 1967, tenants' selection policy could be
generally characterized as a freedom of choice, and there was little
ohange in racial character of occupany of public housing projects.

There is a direct relationship between the selection of sites for pub-
lic housing projects and the selection of sites for public schools.

Racially segregated housing patterns have resulted to a great ex-
tent in limiting options available to black persons to occupy such
housing.

The blacks have generally been "locked in" so to speak, by the addi-
tional factor that for a substantial portion of the time in which Fed-
eral Housing Administration operated separately from the Depart-
ment of Housing and Urban Development, of whieh it is now a part, its
policy was to refuse to insure home loans in those areas which were not
racially homogeneous.

Statutes sudi as we had in Virginia (and in other states, many out-
side the South), which required racial segregation in housing and
schoolst as well as restrictive covenants limiting the use and occupancy
of land dwellings to members of the Caucasian race, have long

LO
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term effects which are not and have not diminished by the lifting; of
such restrictions. Indeed, even now, some 22 yews after the outlawing,
of restrictive covenants, and years after the outlawing of discrimina-
tory statutes and ordinances in Virginia the facts are that there are
only a few areas in the city of Richmond'which are considered ones of
a transitional nature.

That private discriminatory actions have made their contribution to
the racially segregated housm_g patterns in Richmond is evidenced by
the fact that most subdivision deeds in the area contain racially restric-
tive covenants. Only 4 years ago the city purchased land for use by the
school board the deed to which contained a racially restrictive cove-
nant. Racially restrictive covenants were included by Lawyers Title
Co. in abstracts in the city right up to 1969.

The city of Richmond has always permitted higher population den-
sities in black areas than in its white areas.

Knowledgeable people in the field of real estate are reasonably cer-
tain, or as expressed by one expert in the field "could probably guess,
with good certainty, the racial acceptability, if you want to use that
word, from almost any ad in the paper." As late as June 23, 1970, there
were ads in the local newspapers stating at least two properties were
available for sale to "anyone.

While the requirements for membership in the Richmond Board of
Realtors, a private group of real estate brokers, have no relation to
race, there has been and still may be, accordina to uncontradicted testi-
mony, a clause in the code of ethics of the reartors to the effect that one
could not disturb the white community by selling property therein to
blacks, although certain areas of the city would be offered to nonwhites
by all realtors once the board of realtors determined that an area was
one of transition and a home had been sold to blacks in a particular
block, and that block was determined by the board to have been
"broken."

Defendants' exhibit 18 graphically shows that black areas are g,
ien-erally in the inner city and transition areas are without exception m-

mediately contiguous to the already existing black areas.
The combination of public and private discrimination which has

been inflicted upon the Negroes is perhaps best described in the model
neighborhood planning grant application made by the city of Rich-
mond to the Department of Housing and Urban Development as re-
cently as 2 years ago. In describing the virtually all Negro population
of the area for which the application was made the city stated, "The
racial profile of the model neighborhood does not provide an ethnic
mix which is representative of total city population, but reflects the
total isolation and segreffation of the Nevro within the city's residential
pattern of developmentl" and later iethe same application the city
stated, "Community neglect of education is illustrated by the fact that
only two of the eight schools in the model neighborhood area are less
than 10 years old, the other six are over 30 years old ;" and still fur-
ther, "Children do not read and spell correctly. Dropout rate in the
schools is too high. Children are not able to speak correctly. Racial
discrimination and segregation is visible."

In the same application in reference to housing the city stated,
"Availability of housing is limited because of tbe pattern of racial
segregation in the community ;" and still further, "Many Negroes with

72-166-72-8
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the ability to pay for better housing are confined . . . by social con-
straints ;" and 'Housing available to Negroes in Richmond is limited
as in most major U.S. cities by racial discrimination in the sale and
rental of housing ;" and "Discrimination tends to polarize the Negro
population into confined areas . . ." The same application stated,
"As a rule, the Negro schools are older and occupy smaller sites than
the white schools."

HEW PLAN

Pursuant to this court's order of April 1,1970, directed to the defend-
ant school board, to create a unitary system of schools, the board for all
practical purposes referred the matter to the Division of Equal Edu-
cational Opportunities

'
associated with the U.S. Office of Education,

Department of Health, Echication, and Welfare.
A team from that division, headed by a program officer ? commenced

the preparation of a plan for the operation of the public schools of
Richmond and presented their suggested plan to the school board on
April 30, 1970. The board approved the plan as submitted, with a minor
change concerninff the incoming senior classes of the respective high
schools in the system, and a change as to suggested faculty assignment.
The board's plan did not, as sugg,ested by HEW, propose to assign
teachers and staff so as to approximate, at each facility, the ratio of
black to white teachers in the system as a whole. The board amended
that portion of the HEW plan to provide that assignments of teaching
and other personnel would be made so as to provide "substantial M-
tegration of same," which was interpreted by the board to mean a 20-
percent variance on either side of the actual systemwide ratio.

The HEW team secured information from the school administration
as to building capacities,enrollments, condition of the school buildings,
acreage of the building playgrounds, and so forth. Each school in the
system was visited by aroups of two members of the team. Interestingly
enough, no detailed trransportation information was requested by the
team of the school administration, nor was any furnished to them. The
evidence disclosed that the HEW team never conferred with the school
board. Although it was aware that some limited bus transportation
was provided by the school board, and that there was an existing public
transportation network, no consiileration was given to same by HEW
by reason of the fact that by unwritten HEW policy, which apparently
was then in effect, transportation resources which could be utilized by
a school board were not to be considered and, obviously, since no de-
tailed transportation information was requested or furnished to the
HEW people, none was considered.

While the HEW team presumably drafted a plan to desegregate the
existing dual system and to provide for a unitary school systim with
"as much integration, desegregation as possible," to quote the witness
who testified that he was m charge of the development of the plan,
amazingly enough no consideration was given as to the raceof the chil-
dren whom they sought to assign to the school facilities.

The HEW plan was basically a zoning plan, with some clustering of
schools. In setting the zones for the various schools, the drafters of the
plan considered the capacity of the school buildings, the proximity of
the buildings to the pupil population, and factors such as the safety
hazards on the immediate approaches to the schools in relation to where
the pupils lived. The plan was, in essence, a neighborhood school plan
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a plan which under certain circumstances undoubtedly would be com-
mendable. By reason of the residential patterns in the city. of Rich-
mond, however, wherein there are with rare exceptions distinct white
areas and distinct black areas, a true neighborhood school plan of neces-
sity can result only in a system in which there are black schools and
white schools and not just schools.

As the Court has already stated and found as a faet, Negroes in
Richmond live where they ao because they have no choice. Housing is
generally not available in other areas of the city.

In the east end of the city, schools therein would be composed of
the following :

4 schools would be 100 percent black
9 schools would be between 93 and 99.65 percent black
1 school would be 88 percent black
1 school would be 68 percent black
1 school would be 64 percent black

Included in the 16 schools aforementioned are two higrh schools, onG
of which would have a 96 percent black student population and the
other 88 percent black student population.

In the Southside area of the city the percentages would be as
follows :

1 school would be 58 percent white
1 school would be 59 percent white
1 school would be 72 percent white
1 school would be 74 percent white
1 school would be 84 percent white
1 school (the senior high school) would be 72 percent white

In the West End and Northside of the city, the percentages gener-
ally would be as follows; with a total of 19 schools (eight schools being
paired) the three high schools would be as follows :

1 school would be 91 percent black
1 school would be 72 percent black
1 school would be 72 percent white

and of the elementary and middle schools :
3 schools would be 100 percent black
1 school would be 97 percent black
1 school would be 96 percent black
1 school would be 92 percent black
1 school would be 80 percent black
1 school would be 64 percent black
1 school would be 61 percent black
1 school would be 54 percent black
1 school would be 51 percent black
1 school would be 83 percent white
1 school would be 80 percent white
1 school would be 72 percent white
1 school would be 60 percent white

It is patently obvious that the majority of those schools1 as in the East
End, are readily identifiable as either a black or a white school.

In the newly annexed area of the city, an area which is almost all
white, under the proposed HEW plan the percentages would be as
follows :

1 school (the high school) would be 99.26 percent white
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2 schools would be 100 percent white
6 schools would be between 95-98 percent white
1 school would be 89 percent white

As a consequence, each of the schools is readily identifiable as being a
white school.

The burden is upon the school board to erase the racial identity of
schools, and this the HEW plan has failed to do.

Accepting the tesfimony offered by the school board in support of
the HEW plan in a literal fashion, the court finds that (1) no consid-
eration was given to race in the preparation of the plana theory
which has long passed on . and (2) the plan was drawn in spite of the
awareness of the school bOard of the pattern of residential segregation
within the city of Richmond.

The cases are legion in which the courts have consistently stated that
regardless of the method used by a school board, whether it be free-
dom of choice, geoaraphic zoning, pairing, or any other method, they
may not continue trie operation of a 41ual system of schools.

Whereas, as heretofore pointed out by the court, all of the difficulties
which this court now faces were not in whole created by the actions of
the school board alone, it is patently obvious that school construction
and faculty assignment, coupled with all of the other discriminatory
practices engaged in and encouraged by local, State, and Federalagen-
cies, as well as private discriminatory practices, require that the plan
submitted be disapproved by this court on the ground that, while the
assignment of pupils to neighborhood schools is undoubtedly both a
sound and desirable concept, it cannot in this circuit be approved if
residence in a neighborhood is denied to Negro pupils solely on the
around of color, as this court has found.

THE CITY OF RICHMOND AND ANNEXATION

The city of Richmond is surrounded on all sides either by Chester-
field or Henrico County: On January 1, 1970, under an order of an-
nexation entered in the circuit court of Chesterfield County, the city of
Richmond was granted certain territories of Chesterfield County.

The exhibits before this court indicate that during the trial of that
litigation it was represented by the city of Richmond that the entire
area of the present city limits (including the area that was success-
fully annexed) is anticipated to be within a 80-minute maximum in
travel time for one going into or out of the center of the city..

As a consequence of that annexation it is common knowledge that
it was estimated that there were brougit into the city limits approxi-
mately 40,000 additional residents, and it was estimated during that
trial, which was not concluded until July of 1969, that prior to the
annexation the city of Richmond was composed of approximately
218,000 persons. Included in the newly acquired citizens of Riclunond
was a school population of approximately 8,135 students (it was an-
ticipated that this would be the number from the annexed area attend-
ing Richmond schools commencing in September 1970) . Of that total
student population, 97.5 percent were of the white race and 2.5percent
(206) were black. Therefore the court concludes that the racial com-
position of the newly acquired territory is overwhelmingly white.
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The annexation decree provided that there would be turned over
to the city of Richmond upon payment of certain sums 13 school prop-
erties. Those buildings, which the city acquired from the county2 would
not have sufficient space to take care of all the student population liv-
ing within the annexed area, there being 3,000 more students than
there was building space, and it was agreed that the Richmond school
board would provide transportation for children in the annexed area
until such time as public transportation becomes available. The agree-
ment provided that Chesterfield County would take care of the excess
students at the elementary level until 8eptember of 1971, and the ex-
cess secondary students until September of 1972.

The court decree itself, which granted to Richmond approximately
23 square miles, provided that the city of Richmond would construct
the necessary schools to serve the annexed area at an estimated cost of
$15 million, which included reimbursement to the Chesterfield County
School Board for its costs in the construction of three elementary
schools for which the Chesterfield County School Board was to acquire
sites approved by the city at prices to be approved by the city, !tnd was
to undertake to build the three elementary schools aforementioned to
city specifications and design as directed by an architect selected by
the city at contract prices approved by the city. In this connection, the
sites have been actuired although no construction has been commenced
by reason of an injunction entered by this court.

The court finds that the site selection for the elementary schools was
made without consideration of the city's being required to effectuate
a unitary school system. As one witness stated, most of the work in
connection with that aspect of what apparently was a consent decree. . was done in one mg,ht down at the Chesterfield Courthouse."c

The burden is on the school board to show that any new construc-
tion will effectuate and assist in the estabishment of a unitary system
as distinguished from hindering same.

Of the school properties operated by the defendant school board, 28
have been constructed for over 50 years and one has been in use since
1881.

TRANSPORTATION

here is nothing special about the utilization of buses in connection
with the Richmond school system. For years schoolbuses have taken
students across the James River to classes while the schools were oper-
ated in a segregated manner. In the last school year students rode
regular VTC service routes across the James River to schools. While
the Virginia Transit Co. buses all display signs reading "Caution
Schoolchildren," their buses are' not the conventional yellow schoolbus
and hence do not meet the required standards of the Virginia State
Department of Education in order to be classified as schoolbuses under
laws, concerning eligibility for reimbursement for operating costs.

The Commonwealth of Virginia financially assists only county or
city operated schoolbus systems which conform to certain regulations.
BrieflY, the Legislature of Virginia appropriates a lumpsum of
money. This money is distributed according to a formula that the
State board of education has adopted and actually amounts to a
division of the funds on the basis of 40 percent for pupils transported
in the previous year, 40 percent for miles the bus has traveled the
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previous year, and 20 percent for buses in use during the current year.
The appropriations made by the Legislature of Virginia for the past
school year in assisting localities to defray the cost of transporting
students was $9,140,460.

Over 60 percent of the students attending public schools in Vir-
ginia were transported on schoolbuses as defined by the State boluxl
of education. The operating cost per student in those cities operating
schoolbuses throughout the State averaged $23.02 for the year 1968-
69. This represented an average of 122 students per each bus operated.

The operating cost per student for counties (luring that year was
$30.61, based on an average of 87 students per bus. The average cost
of operating a schoolbus in Virginia during the school year 1968-69
for cities was $2,814, for which the cities were reimbursed by the State
sums approximating half of these operative costs.

School boards may, under Virginia law, provide for the transpor-
tation of pupils. Over half a million students were transported
throughout the State of Virginia during the school yvar 1968-69.
During the school 3.ear 1968-69, the average number of pupils trans-
ported per bus in the cities of Virginia was 122; the average miles per
bus per day was 42ranging from 18 to 90 miles. In order to be
eligible for State financial assistance, a bus must travel a minimum of
16 miles per school day. Statistics show that children transported on
schoolbuses are safer than those who travel on foot.

During the 1968-69 school year, approximately 181/2 million school-
children were bused to school each day in the Milted States.

The 63-66 passenger capacity sehoolbuses heretofore referred to as
having been purchased by the school board for use in transporting
children in the newly annexed area were purclmsed at a cost of $7,500
per bus.

Were the system for the the operation of schools in the city of
Richmond the same this coming year as the year 1969-70, it can readily
be seen that it was anticipated that approximately 10,000 students
would have been tritnsported either by school boartil buses or V.T.C.
on a daily basis during the school year,as contrasted with plaintiffs'
proposed plan which would require, if implemented, the transporta-
tion of approximately 15.000 students; and if all children living more
than 1 mile from the school to which they would be assigned imder
the school board's recently submitted plan. hereinafter referred to as
the board's second plan, were transported, transportation facilities
would be required to accommodate MA3 students. Assuming further
that the school board's estimate that of those 15,903, approximately
one hall, so it is anticipated,would provide transportation of their
own in one form or another. t still would rerire transportation of
7.9M students using the faci

ilities
of the Virginia Transit Co., plus

the 4,991 to be transported under the direct auspices of the school
boanl, for a total of 12.942 students.

The court finds hither that unquestionably: regardless of what
plan may ultimately be approved, the children in the newly annexed
area of Chesterfield will require transportation by virtue of the
physical surroundings, that is, lock of sidewalks, et cetera.

DMA-DANT SCnOOL BOARD'S SWUM) PLAN

At the conclusion of the hearing on June 26, 1970. the court an-
nounced from the bench its inability to accept the HEW plan for the

6
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reasons stated hi the record of that hearing, and the court adopts and
incoiporates herein its findings and conclusions as enunciated from
the bench at that time. The court did, as heretofore set out, grant leave
to the school board to submit another plan if they so desired. That
plan was filed on July 23, 1970, and a hearing on same was conducted
on August 7, 1970.

The plan itself, of necessity, was drafted with a view in mind to
utilize transportation where required. The court finds from the evi-
dence that the Virginia Transit Co. can accommodate such additional
volume of transportation as may be required to implement this second
proposed plan.

While the court must frankly state that more will have to be done to
so conform to the law as interpreted by the fourth circuit and the U.S.
Supreme Court, it is obvious that an effort has been made by the de-
fendant school board to improve its former suggested presentation.
For example, their plan now provides for majority to minority trans-
fers at the cost of the school board. They have amended their sug-
gested faculty assignments to conform to the requirements of law.

111011 SCHOOLS

Two of the high schools under the proposed plan are re,rdily identi-
fiableHuguenots student population will be 71 percent white and 29
percent black; John F. Kennedy's student population will be 71 per-
cent black and 29 pArcent white.

Two other high schools have a disproportionate number of black to
white students. Neveitheless, the progress that has been made is evi-
denced in the comparison of racial mix so designated in appendix C.

MIDDLE SCHOOLS

At the middle school level, certain of the schools remain identifiable
as black or white.

ELEMENTARY scnoots

That portion of the proposed plan which the court finds most diffi-
cult to approve has to do with the elementary level, for unfortunately
almost 9,000 black sthdents attending 13 schools will be attemling
schools the population of which will be 90 percent or more black, and
four schools will remain all white. In midition, other elementary
schools are racially identifiable.

The conrt, bearing in mind the rationale that a segregated school
is inherently unequal and recognizing further that those students who
have been and are being subjected to segregated education in the pub-
lic schools are. regardless of race, having thrust upon them educa-
tional infirmitks which are constitutionally impermisssible. is much
disturbed about the racial composition anticipated under the school
board's plan for the eight schools heretofore referred to.

It must be understood that tla, court would, in its opinion be duty
boimd to reject the school board's plan under consideration were the
plan one which had been submitted for consideration in sufficient time
for the board to accomplish that which is required by law for the
opening of school in September. This pan, which the court is approv-
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ing on an interim basis, is being approved by reason of the fact that
it is the school board's plan, that they consider it educationally sound
and capable of immediate implementation." (End of excerpt from
Bradley, supra.)

JOINDER OF STATE AND COUNTY DEFENDANTS

In December 1970, the court granted leave to have the present State
and county officials joined as party defendants. See, Bradley v. School
Board of City of Bk1unond,51 F.R.D. 139.

By April 1971, the court, after additional hearing's wherein the
furthe:- issues now before the court in reference to the joined defend-
ants were not raised. approved one of three plans then before the court
for the operat ion of the schools of the city of Richmond for the year
1971-72. See Bradley v. School Board, 325 F.Supp. 828 (1971). The
plan, designated plan III, is the one under which the city schools are
currently operating.1

The vast amount of evidence taken at the latest hearings, and the
seeming complexity of the issues raised, dictate that the court's treat-
ment thereof cannot, unfortunately, be adequately set out in summary
find ings.

The plainthis and the school board of the city of Richmond, moving
parties as to the issues under consideration, take slightly variant posi-
tions; their differences, however,_are not significant for the purposes of
this memorandum opinion. Briefly, these parties contend that the pub-
lic Echools of the existing city system, with a majority black popula-
tion are racially identifiable as currently administered, when viewed,
as diey contend it should be, as part of the statewide educational plant
which is dedicated in part to f-ulfilling the needs of the Richmond
metropolitan area, including the city and the two adjoining counties.
They allege further that discriminatory acts on the part of the now
principal defendants have in the past and still do contribute to pro-
duce and maintain what when viewed in the context aforementioned,
amounts to dual school systems. In addition, they contend that unless
the requested relief is granted, the pupils of the city of Richmond
schools. and particularly members of the plaintiff class, will not re-
ceive the equality of education to which they are constitutionally
entitled.

The proponents of the relief sought contend that a greater degree of
desepTegation can and should be afforded in what was, and even now is,
a dtial system. It is 0.4- position that the complained of situation has
been brought about by, among other things, school division boundaries
created and maintained by the cooperative efforts of local and central
State officials. The defenaants deny the factual allegations and chal-
lenge the legal conclusions.

I Other matters in reference to this suit are to be found In 324 F.Supp. 896
(motion for three judge court, denied) ; see nlso, 824 F.Supp. 439 (motion to
recuse, denied) ; 824 F.Supp. 401 (motion to dhanuss or for partial summary
judgment. dented) ; 324 F.Supp. 456 (motion for implementation of PIntntiff's
plan at midyear denied) (defendant city school board's motion to vacate con
struction injunction, granted in part and denied in part) ; 53 F.R.D. 28 (motion
for counsel fees, granted).
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A principal, though not the sole issue, is whether the constitutional
duties of appropriate officials, central and local, are of such limited
extent as to preclude the granting of the relief called for.

GENERAL FINDINGS OF FACT AND CONCLUSIONS OF
LAW

The court concludes, in the context here presented, that the duty to
take whatever steps are necessary to achieve the greatest possible
degree of desegreFation in formerly dual systems by the elimination
of racially identifiable schools is not circumscribed by school division
boundaries created and maintained by the cooperative efforts of local
and central State officials.2 The court also concludes that meaningful
integration in a biracial community, as in the instant case, is essential
to equality of education, and the failure to provide it is violative of
the Constitution of the United States.'

A brief examination of the current data and that of recent years
showing pupil assignment patterns in schools of the three political
subdivisions of Richmond, Henrico, and Chesterfield, shows both great
disparities in 1971 racial composition, making both individual facili-
ties and entire systems racially identifiable and also a very recent his-
tory of the maintenance of a peat number of one-race schools. Some
such still exist. The recent statistical history of these school divisions is
set forth in accompanying tables. Appendix "A".

Racial identifiability of schools and school systems is both a legal
concepta conclusion of law, ultimtelyand a fact of major signifi-
cance to educators and lay persons. For the law's demands parallel
those of educators. Although some school authorities have been slow
to accept the fact, it is true that the constitutional wrong condemned
in Brown imposed, and continues to do so1 genuine damage upon chil-
dren in schools that educators see as racially identifiable. The goals
long considered by educators to be necessary arid valid purposes of
public education cannot be achieved in them. The legal presumption
follows close upon these discernible facts.

No per se rule can adequately embrace all the difficulties of
reconciling the competing interests involved; but in a sys-
tem with a history of segregation the need for remedial cri-
teria of sufficient specificity to assure a school authority's
compliance with its constitutional duty warrants a presump-
tion against schools that are substantially disproportionate in
their racial composition. Swann v. Charlotte-Mecklenburg
Board of Educatwn, supra, at 26.

Of great relevance to educators in evaluating and determining the
identifiabilitya perception of students, faculty, and community per-
ceptionis the historical context within which a school of dispropor-
tionate composition exists. Where, as in each of the three political sub-
divisions here under discussion, authorities have maintained segre-

Green v. County School Board of New Kent County, 391 U.S. 430 (1968) ;
Davis v. Board of School Commissioners of Mobile County, 402 U.S. 33 (1971) ;
Swann v. ChariottoMecklenburg Board of Education, 402 U.S. 1 (1971).

14th nmendment to the Constitution of the United States : MeLaurin v. Okla-
homa State Regents, 839 U.S. 637 (1950) ; Sweatt v. Painter, 339 U.S. 629 (1960) ;
/frown v. Bd. of Education, 347 U.S. 483 (1954).
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gated systems, it is of little significance that a. given facility may have
changed from a school attended by whites to one attended by blacks,
or !nay be in transition. In the context of a continuing dual system,
such schools do not lose racial identifiability but are perceived by
whites and blacks as ones which are "going black" or "black." To say
that such schools are "resegregated" implies not unfairly the continued
official involvement in the creation and maintenance of schools identi-
fied as intended for one race. The process in the past has taken place by
wholesale official reassignment of student bodies and faculties. More re-
cently, under free choice and similar token approaches to desegrega-
tion, whereby most schools remain either all black or all white, the
changes in school populations have been almost as rapid. Courts recog-
nize that rapid changeovers of this sort also occur in systems under
z011e assignment plans which preserve the existing patterns to any
significant extent. The law therefore dictates that school systems
are not effectively desegregated either by piecemeal approaches or
compartmentalization, or by separate consideration of particular geo-
graphic areas. See. for example. Davis v. Board of School Commis-
sioners of Mobile, 402 U.S. 33 (1971) ; US. v. Board of School Com-
missioner.? of Indianapolis (S.D. Ind.. August 1971) ; 4 Haney v.
Sevier Co.. 410 F. 2d 920 ; Swann, 431 F. 2d 138 (4th Cir. 1970), rey'd.
in part. 402 U.S. 1 (1971) ; Yarbrough v. Hulbert-TVest Memphis
School District No. 4, 329 F. Supp. 1059, 1065 (E.D. Ark. 1971). 'The
weakness of such an approach, noted by courts, is that it preserves the
racial identifiability of individual facilities. Racial identifiability,
therefore, is a function of the compostion of the school community
and the pupil assignment scheme for the individual schools.

COMMUNITY PERCEPTIONS

Schools the racial composition of which departs significantly from
the community parity, educators agree, are perceived by parents,
teachers, administrators, public officials, pupils, and the community at
large as facilities designed and operatecl for ono race or the other.
Generally schools attended under these circumstances by disproportion-
ate numbers of black students are perceived as inferior. Experts gen-
erally concur that this has adverse effects not only on black pupils
and teachers, but the entire community. This impact affects both the
cognitive and affective development of the pupils. Analogous effects
impede the development of white students in disproportionately white
schools. In the case of the black student. impairment in the affective
domain, that of perception of one's own ability to learn, to function in
society, and to control one's destiny, is coupleci with failure to advance
in the cognitive sphere. Experts agree that this adverse impact cumu-
lates in effect and is most telling in the earliest years.

The damaging stigma of inferiority carried by the identifiably black
school is augmented by the community's understanding of the official
attitude toward the situation. In Virginin the State's trnditional nolicv
of racial separation in all phases of public and private life, the histori-
cal policy of educational disparities, beginning with the refusal to

'332 F. Sapp. 055. Flee also. NorMcross v. Hoard of Education, Memphis City
Sehooht. et a?. (W.T). Tenn. December 1971); Dandridge v. Jefferson Parrish
School Board, 832P. sum. 590 (1971).
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afford any education to blacks, proceeding through limited, segregated
education (see, e.g., Corbin v. County School Board of Pulaski
C ounty, 177 F. 2d 924 (4th Cir. 1949)), the systematic obstruction of
the rights enunciated in Brown,6 and the deliberate policy to perpetu-
ate segregation through numerous techniques of circumvention,° have
in combination made clear to white and black members of the com-
munity the favor and satisfaction with which the State power views
the continued segregation of the schools. Attitudes held throughout
the citizenry affect the children in school. They are passed on by black
parents, themselves most likely victims of discrimination, and by
teachers, who are unlikely to associate the endorsement of containment
with great academic expectations. These ideas are adopted by pupils,
and the more so when they see them put into current effect in such
instances as discriminatory treatment of black faculty members. The
element of legal compulsion which lies behind State-mandated segre-
nation strongly augments in fact the damage which ensues from racial
isolation.

DUTY OF COURT

Upon a finding of a 14th amendment violation it is the duty of a
district court to intervene to "eliminate from the public schools all
vestiges of State-imposed segregation." Swann v. Charlotte-Mecklen-
burg Board of Education, 402 U.S. 1, 15 (1971). "The district judge
or school authorities should make every effort to achieve the greatest
possible degree of actual desegregation and will thus necessarily be
concerned with the elimination of one-race schools." Id., 26. In its task
the court's goal must be dismantling of the dual system and the opera-
tion of facilities identifiable not as lalack schools or white schools but
g'just schools." Green, v. County School Board of New Kent County,
8? lp

DUTY OF OFFICIALS

It is in 1971 accepted law that a school system formerly operated
on a basis of compulsory racial segregation will not in every case be
found ill compliance with the Constitution if an assignment system,
perhaps nondiscriminatory when viewed alone or in some other con-
text, is put into use within its jurisdiction. Freedom of choice or resi-
dential zone plans will not in every case prove legally acceptable, and
in fact they must be abandoned if in practice they fail to dismantle
the dual system. Green v. County School Board of New Kent County,
391 U.S. 430 (1968).

The courts have not always so emphatically spelled out the extent of
school authorities' affirmative duty. Only a few years ago purportedly
neutrally drawn zone Him or neutrally administered freedom of choice
plans were accepted in fulfillment of the duty to desegregate. Gilliam
v. School Board of City of Hopewell, 345 F. 2d 325 (4th Cir. 1965) ;
Bradley v. School Board of City of Richmond, 345 F. 2d 310 (4th
Cir.), rev'd. on other grounds, 382 U.S. 103 (1965). In the light of
intervening Supreme Court rulings, such standards no longer apply
where the racial identifiability of schools remains intact.

11 See, e.g., Adkins v. School Board of City of Newport News, 148 F. Stipp. 430,
a ff'd. 240 F. 2d 325, cert. denied 355 U.S. 855 (1057)

Griffin v. County School Board of Prince Edward County, 377 U.S. 218 (1004) ;
Griffin v. State Board of Education, 200 F. Supp. 1178 (1960).
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DIVISION LINES

Attendance zone lines formulated by adhering to the most natural
bounds of neighborhoods or according to strict proximity of pupils
to facilities will not pass muster if the effect is to prolong the exist-
ence of a dual system of racially identifiable schools. This is so even
though the npplication of such attendance plans might be more eco-nomical in time an.d transportation cost, might facilitate the operation
of more extracurricular school activities, and might make possible the
rather uncertain benefits which some educators attach to the walk-in
school. It is not that these may not be valid and rational educational
goals ; the point is that the end of desegregation may not be subordi-
nated to them.

Henry v. Clarksdale 21lunkipal Separate School District, 409 F.
2d 682 (5th Cir. 1969), rejected a zoning plan which, though formu-
lated in good faith, did not work to desegregate the system. Motive
was held irrelevant :

It is irrelevant because the ultimate inquiry is not whether
the school board has found some rational basis for its action,
but whether the board is fulfilling its duty to take affirnza-
tive steps, spelled out in Jefferson and fortified by Green, to
find realistic measures that will transform its formerly de
jure dual segregated school system into a "unitary, nonracial
system of public education." Id. 687.

Clarksdale is a peculiarly strong case because the "natural" obstacle
of a railroad track was deemed insufficient to justify a zone line run-
ning along it. The line also coincided with the division between custom-
segregated neighborhoods, thus carrying into schools the results of
housing segregation. Rationality alone of the zone plan failed to jus-
tify this outcome. See also, Board of Public Instruction of Duval
County v. Braxton, 402 F. 2d 900 (5th Cir. 1968), where zone lines
following the historical bounds of segregated neighborhoods were
found invalid.

If further proof were necessary that even physical obstacles of the
most natural sort will not be acceptable as zone boundaries when they
produce racially identifiable schools, there is United States v. Grecp-
wood Municipal Separate School District, 4013 F. 2d 1086 (5th Cir.
1969), which held insufficient a white school zone "bounded op the
north by the Tallahatchte River and on the south by the Yazoo River,"
Id.. 1092.

Safety considerations are entitled to weight in the formulation of
zone lines, but where the same obstacles which are proffered as assign-
ment barriers for children in a purportedly unitary system which
were crossed with regularity under the dual system, the argument will
fail. Officials can hardly assert the compelling nature of obstacles
which they overcmne earlier in order to perpetuate segregation:

The Board's concern for the safety of children who would
have to cross railroad tracks or a bayou in order to ittend
school is entitled to weight, but we And it unconvincing in
the context of developing a desegregation plan appropriate
for Indianola. Until 1965, when the school board took its first
action to comply with the Brown decision of 11 years
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earlier, students of both races freely crossed these hazards,
in order to maintain the racial purity of Indianola's schools.
United States v. Indianola ilItaticipal Separate School Dis-
trict, 410 F. 2d 626 (5th Cir. 1969).

Davis v. Board of School Commissioners of Mobile County, supra,
establishes definitively that existing physical featuresthere aninterstate highwayshould not impede efforts "to achieve the .

g;reatest possible degrree of actual desegregation, taking into account
the practicalities of the situation." Id., 37. If physical demarcations
do not limit the duty of the court to use "all available techniques,"
Icl.,371 so much the less should political boundaries, when they coin-
cide with no tangible obstacles and are unrelated to any administra-
tive or educational needs.

PRIOR PRACTICE

The implications of this doctrine for the Richmond metropoli-
tan area are obvious. The school division lines here, and in other
parts of the State where similar separate political entities exist, have
never been obstacles for the travel of pupils under various schemes,
some of them centrally administered, some of them overtly intended
to promote the dual systenl. The court does not hesitate to advert to
the crossipg of school division lines in instances outside the Richmond
metropolitan area, because the barriers here in existence do not coin-
cida with substantial physical obstacles. They are political demar-
cations only.

The State board liss never forbidden by regulation the exchange
of pupils across political subdivision lines. It has promoted the cross-
ing of lines for purposes of operating regional segregated schools. It
has approved the merger of two political subdivisions into a single
school division, for the purposes of facilitating the adoption of
schemes of joint schools and the provision of education by contract for
residents of one political subdivision by the officials of another. It has
regulated in detail the operation of joint schools, approved the initia-
tion of joint school operations, and approved contract systems within
and between school divisions. It has -disbursed funds for transporta-
tion required under such systems and even paid for the shipment of
pupils to other States in segregated groups.

Earlier judicial opinions bear witness to Virginia's policy permit-
ting the transportation of pupils across political subdivision lines
for the purposes of maintabung segregation. Buckner v. County
School Board of Greene county, 332 F. 2d 452 (4th Cir. 1964) ;
School Board of Warren County v. Ifilby, 259 F. 2d 497 (4th Cir.
1958) ; Goins v. County School Board of Grayson County, 186 F.
Sure. 753 (W.D. Va. 1960) ; Corbin v. County School Board of Pu-
laskteounty,supra.

The State board has been deeply implicated in the administration
of the tuition grant and pupil scholarship programs, which were
operated completely independently of the wishes of kcal school offi-
cials and resulted in mass movement of pupils across political boun-
daries in the Richmond area and throughout the State as well, to
the extent that it was necessary to appeal to local school boards to
confer in order to coordinate the exchange of pupils. In the Richmond
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area, notably, when the scholarship program was at its height, support
for local school expenditures in the counties was high as well.7

These instancesand there are othersof the education of pupils
of one political subdivision in schools run in whole or in part by offi-
cials of another demonstrate as a matter of historical fact the insub-
stantiality of any argument that strong State concerns support their
maintenance as barriers to the achievement of integration. For the
State has countenanced much more than the plaintiffs seek here.
Standard practice has encompassed schemes under which students are
educated in systems financed and operated by local officials wholly
irresponsible, in the political sense, to residents of the students' home
area. Centrally enforced uniformity in certain educational practices
has no doubt helped to make this acceptable. But here the plaintiffs do
not demand that desegregation take place by means that render school
authorities politically irresponsible to the parents of the chiklren they
teach. Means are available, such as the consolidation form presented in
Virginia law, by which representatives of each political subdivision
will have a role in management of a combined school s7stem. Flexible
State law provisions for financing exist as well. The State cannot in-
sist that com

ipliance
with its own statutory policy violates some sub-

stantial nterest. This is so especially in the light of the recurrent
successful use of the joint system of school management, which entails
the operation of facilities by a committee of control, having representa-
tives from participating school divisions, with financing provided by
the political bodies of each.

SEGREGATION PATTERNS

Not only do the existing harriers have no relation to natural obsta-
cles or substantial governmental interests, but they are related to strict
housing segregation patterns, maintained by public and private en-
forcement and owing their genesis in substantial part to the manner
in which the three school divisions have been operated andepanded.
Thus by the maintenance of existing school division lines the State ad-
vantages itself of private enforcement of discrimination and prolongs
the effects of discriminatory acts of its own agents. Brewer v. School
Board of CitF of Norfolk, 397 F. 2d 37 (4th Cir. 1968), bolds that zone
lines unjustified lay the existence of natural impediments to movement
across them are usually unacceptable where they result in segivgation.
Moreover, the court said in Brewer, they are unacceptableon another
ground when they work to assign pupils according to their residence
in neighborhoods which are homogeneous by reason of privately en-
forced- housing segregation. The proof here overwhelmingly estab-
lishes that the school division Ems between Richmond and the coun-
ties here coincide with no natural obstacles to speak of and do in fact
work to confine blacks on a consistent, wholesale basis within the city,
where they reside in segregated neighborhoods.

School authorities may not constitutionally arrange an attendance
zone system which serves only to reproducein school facilities the prev-
alent pattern of housing segregation, be it publicly or privately en-

A more detailed reference to this program, once termed tuition-grant. is made
at p. 137, tafra.
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forced. To do so is only to endorse with official approval the product
of private racism. It is tantamount to the reestablishment of the dual
system unde a new regime and falls well below the affirmative action
necessary and required to desegregate a biracial system.

-

For a school board to acquiesce in a housing development
pattern and then to disclaim liability for time eventual segre-
gated characteristic that such pattern creates in the schools
is for the Board to abrogate and ignore all power, control
and responsibility. A board of education simply cannot per-
mit a segrefrated situation to come about and then blithely
announce tat for a Nefrro student to gain attendance 14 a
friven school all he musedo is live within the school attend-s.
ance area. To rationalize thusly is to be blinded to the reali-
ties of adult life with its prejudices and opposition to inte-
grated housing. Davis v. School District of City of Pontiac,
309 F. Supp. 734, 742 (E.D. Mich. 1970), aff'd. 443 F. 2d
573, cert. denied,91 S. Ct. 233 (1971). See also, United States
v. Board of Education, Independent School District No. 1,
Tulsa County, 429 F. 2d 1253, 256 (10th Cir. 1910) ; United
States v. School District 151 of Cook County, 404 F. 2d 1125,
1131 (7th Cir. 1968) ; Board of Education of Oklahoma City
Public Schools v. Dowell, 375 F. 2d 158, 165 (10th Cir. 1967) ;
Taylor v. Board of Education of City School District of City
of iVew Rochelle, 294 F. 2d 36 (2d Cir. 1961) ; Bradb4 v.
Milliken, Civil Action No. 35257, 40 U.S.L.W. 2192 (E.D.
Mich., Sept. 27, 1971), slip opinion at 10, 12; Johnson v. San
Frandsco Unified School District, No. C-70 1331 SAW,

F. Supp. (C.D. Cal., July 9, 1971) slip opinion
at 2.

When school authorities, with knowledge that other available op-
portunities for pupil assiff0 nment will produce less segregation, delib-
erately select one employing zones drawn in coincidence with housing
segregation, their action by inference is discriminatory, and evidence
to rebut such a finding must be "clear and convincing," Brewer v.
School Board of City of Norfolk, supra, 41. No such showing has been
made in this case, and the conclusion of segregatorv intention from
this, as well as other evidence, in unavoidable. For ehe power to tem-
per the marked racial identifiability of the three school systems exists,
and it has gone unused.

F.DIICATIONAL DEPRIVATIONS

Housing segregation and resultant educational deprivations are in
another sense traceable to discrimination by school authorities. Where,
as here, there has been an historical practice of making available to
blacks an inferior public education in terms of conventional, tangible
measures and also in terms of the intangible benefits resulting from
an integrated education, effects of these educational policies remain
observable today and have a. discernible impact upon the extent of
housing, employment, and school segregation. To appreciate fully the
impact of segregation on the affective and academic sides of an indi-
vidual, as several educational experts said, it is necessary to study the

- IL
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course of his entire life. Inferior education limits achievement. Em-
ployment discrhnination aside, it depresses earning power and re-
stricts the choice of employment. This in turn narrows the range of
housing options, confining its victims to low-cost central city sites
located near public transportation and low-skilled jobs. When the
parents' housing is so fixed, so is the child's. Inferior education also
confers on the parent and the child the burden of low socioeconomic
status, with consequent demonstrated adverse effects on achievement
in school. These are the products of past wrongs by educational au-
thorities of the State.

The duties of current educators are affected by such violations of
the Constitution. In Gaston County v. United states, 395 U.S. 285
(1969), the Supreme Court affirmed a ruling that an "impartial"
literacy test could not be applied as a qualification for voting without
the "purpose or . . . effect of denying or abridging the right to
vote on account of race or color," 42 U.S.C. section 1973b (a), in a
county where blacks historically had been provided with a segregated
and inferior education. The same "readily inferable" impact on lit-
eracy attainment for voting purposes is here shown to affect achieve-
ment frenerally, insofar as it determines job opportunities and social
status7When, likewise, the State's educators impose "impartial" meth-
ods of school division organization on the black: children of families,
heads of which were deprived, as they well knew, by themselves or
their official predecessors of an equivalent education to that given
whites, they continue knowingly a system which prolongs its own dis-
criminatory and segregatory policies.

In other contexts courts have likewise recognized the enduring ef-
fects of educational deprivation upon specific opportunities. In Griggs
v. Duke Power Co.: 401 U.S. 424 (1971), the Supreme Court rejected
under the 1964 Civil Rights Act educational attainment and aptitude
test qualifications for employment which effectively eliminated from
consideration far more blacks than whites and had no relation to job
performance. Blacks' relative difficulty in surmounting the obstacles
appeared, the Court said, to be "directly traceable to race. Basic in-
telligence must have the means of articulation to manifest itself fairly
in a testing process. Because they are Negroes, petitioners have long
received niferior education in segregated schools and this Court
expressly recognized these differences in Gaston County v. United
States. supra. . . . The act proscribes not only overt discrimination
but also practices that are fair in form,but discriminatory in opera-
tion . . . . [Gjood intent or absence of discriminatory intent does not
redeem employment procedures or testing mechanisms that operate as
'built-in headwinds' for minority groups and are unrelated to measur-
ing job capability." Id., 430-32.

'resting procedures in the school desegregation context have as well
been disapproved as components of desegregation plans. See, e.g.,
United States v. Sunflower County School District, 430 F. 2d 889 (5th
Cir. 1970) ; Sin. leton v. Jackson Munidpal Separate School District,
419 F. 2d 1211 5th Cir. 1970), rev'd in part sub uom. Carter v. West

I, elidana Path I School Board, 396 U.S. 290 (1970).
In the Richmond metropolitan area, assignment under the current

school division arrangement creates a "built-in headwind" for the
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black child seeking a desegregated education. For with his school as-
signment determined by his residence and with his residence strongly
influenced by his parents' economic attainments (putting aside the
question of housing discrimination) , deficiencies in the public edu-
cation given blacks make it highly likely that his home will be in the
city, where housing and transportation are relatively inexpensive.

SCHOOL CONSTRUCTION

School construction policy has contributed substantially to the cur-
rent segregated conditions. Schools have been built and attendance poli-
cies maintained so that,even within existing school divisions and by
conwarison with the racial ratios prevailing therein, new or expanded
facilities were racially identifiable. The evidence shows that this was
purposeful, its immediate and intended result was the prolongation
and attempted perpetuation of segregation within school divisions.

The longer term impact of the same policy has been the exaggera-
tion of the racial disproportion between the city and the two neighbor-
Lig counties. This has come about by virtue of the maintenance of
school division lines as obstacles to pupil assignment for purposes of
desegregation while the area's housing_patterns, when its population
arew, became increasingly segregated. The continued operation of the
schools of each subdivision as racially identifiable facilities more-
over necessarily caused each new school and old ones as well to take
on the label of a black or white school. In consequence of prevailing
housing segregation, which by its nature perpetuates itself and e;x-
pands, increasingly as the population of the area grew larger the facil-
ities, old and new, located within the lines descri6ing the city of Rich-
mond became identifiable as black schools, and those in the two coun-
ties were nearly all perceived as white schools. The racial identifi-
ability of the entire systems in issuethose of the three school divi-
sionsbecame manifest when, very recently, attempts were made to
desegregate the schools of each division within its own borders. Cur-
rently the Richmond system is identifiable as black, and that of each
county is perceivably a white system.

Furthermore, not only has the manner of expansion of the commu-
nity's school plant been such as to partake of the discrimination inher-
ent in its housing patterns, but also it has played a substantial part hi
the development of those patterns. In addition, school officials have
been abetted in the perpetuation of housing discrimination by other
governmental agencies.

The outcome of these practicesracial identifiability of systems and
of individual facilities within eachcannot now be reversed without
the implementation of pupil assignment policies which entail the cross-
ing of school division boundaries. This applies both to newly con-
structed schools and those which long ago served as components of the
officially compelled dual system.

In the light of all the evidence the insistence now by school authori-
ties upon a system of separate attendance districts within the enlarged
community reflects the desires of the State's central and local officials,
based a least in part on their perceptions of their constituents' wishes,
to maintain as great a degree ofsegregation as possible.

The fourth circuit has recognized the potential that school construc-
tion and expansion programs have, coupled with assignment plans
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geared to residential location in some respect, to create or perpetuate
denials of equal educational opportunity in building upon and incor-
porating into the school system existing housing segregation. Brewer
v. School Board of City of Norfolksupra. Other circuits have held as
well that this is a violation of the 14th amendment.°

In Davis v. Sohool District of City of Pontiac, 809 F. Supp. 734
(RD. Mich., 1970), !LIN. 443 F. 2d 573, cert. denied, 92 S. Ct. 233
(1971), legal liability for existing segregation was established in part
on the ground that the school board had repeatedly advised the com-
munity over a 20-year period that it recognized the adverse effects of
school segregation and intended to deal affirmatively with them, but
had nonetheless taken no such action. Instead, since 1954, it had Wilt
10 new elementary schools and altered zone lines 12 times, each time
without consideration of the effect of the moves on racial integration.
These changes, by a continuing pattern over the years, exaggerated
racial imbalance in the system.

When the power to act is available, failure to take the nec-
essary steps so as to negate or alleviate a situation which is
harmful is as wrong as is the taking of affirmative steps to
advance the situation. Sins of omission can be as serious as sins
of commission. When a board of education has contributed
and played a major role in the development and growth of a
segregated situation, the board is guilty of de jure segregation.

. . It would be feigned modesty on the part of any board
of education to suggest that it is controlled by a situation
rather than that it can control. Id., 741-42.

When a school board, having demonstrated concern for problems of
segregation, and operatmg in an area Ivhere segregated housing pat-
terns prevail and are continuing, builds its facilities and arranges zones
so that school attendance is governed by housing segregation, it is
operating in violation of the constitution. Id., 742.

Once it has been demonstrated as it has in this case that
attendance lines wore consistently drawn in such a fashion so
as to discourage achievement of integration when such need
not have occurred, the presumption can be made that the re-
sults reached were intended. Id., 744.

MENTION' TO PERPENUATE

These conclusions apply in a case where no history of other past in-
tentional segregation was relied on in order to establish an affirmative
duty to desegregate. In a situation such as the instant one, when offi-
cially mandated segregation was enforced by numerous other means,
the legal principles are all the more demanding, and the factual infer-
ence of intention to perpetuate segregation is the more compelling.

Davis v. School District of City of Pontiac, 443 F. 24 578 (sixth eir.), eert.
denied, 92 S. Ct. 238 (1971) ; Sloan v. .10th Sclwol District of Wilson County, 433
F. 24 587 (sixth dr. 1970) ; United States v. Board of Education, Independent
School District No. /, 429 F. 2d 1258, 1250, 1259 (10th dr. 1970) ; United States v.
School District 151 of Cook County, 404 F. 24 1125, 1188 (seventh dr. 1908) ;
Bradley v. Milliken, Civil Action No. 85257, supra. - (E. D. Mich., Sept. 27,

F. Sapp. - (N.D. Cal., July 0, 1071), slip opinion at 2; Spanpicr v.
Pasadena Oily Board of Education, 811 F. Supp. 501, 517, 522 (0.D. Cal. 1970).
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In Swann the Supreme Court recognized the effect that such site and
capacity selections may have; that of "creatingor maintaining a State-
segregated school system." Swann v. Charlotte-Mecklenburg Boapd of
Education, 40 U.S. 1, 21 (1071). The Supreme Court expressly recog-
nized that school segregation owing its origin to discriminatory site
and capacity decisions is a cognizable wrong not remedied by the adop-
tion of a nonracial assignment plan:

"Racially neutral" assignment plans . . . may be inade-
quate; such plans may fail to coonteract the continuing effects
of past school segregation resulting from discriminatory loca-
tion of school sites or the distortion of school size in order to
achieve or maintain artificial racial separation. When school
authorities present a district court with a "loaded game
board," affirmative action in the form of remedial altering of
at temiance zones is proper to achieve truly nondiscriminatory
assignments. Swann v. Charlotte-Mecklenburg Board of Edu-
cation, supra, 28.

Construction in both counties has tended to correspond with the devel-
opment of white and black residential areas, and in fact was so in-
tended. Coupled with the hard and fast policy of not transporting
pupils across school division lines to promote desegregation and also
drawing attemlanee zones within divisions on a rough proximity basis,
county construction policy has given rise to a number of identifiably
white schools. Black faciiities near the periphery of Richmondthe
prime example is Kennedy High School, physically located in Hen-
ricoin the meantime have been built and opened on it segregated basis
because Richmond could or would not exchange pupils with the coun-
ties in order to desegregate. The counties' policies of drawing attend-
ance pnes roughly on a basis of proximity has been departed from on
occasion, but so far as this record shows not in an effort to desegregate.
Rather new construction was planned for black schools without regard
to the possibility of accommodating an expanding black pupil popula-
tion in white schools. Passiug consideration of the role of any govern-
mental agencies in the creation of segregated housing patterns by ()the:.
means, the construction policies of the school administrators, in which,
of course, the State board played a very substantial role, both perpetu-
ated and manufactured anew the constitutional wrong of school
segregation.

The construction of new schools and the closing of old 011PS
is one of the most important functions of local school authori-
ties and also one of the most complex. They must decide (mo-
tions of location and capacity in light of population growth,
finances, land values, site availability, through an almost end-
less list of factors to be considered. The resuTt of this will be it
decision which, when combined with one technique or another
of student assignment, will determine the racial composition
of the student body in each school in the system. Over the long
run, the consequences of the choices will be far reaching.
People gravitate toward school facilities, just as schools are
located in response to the needs of people..The location of
schools may thus influence the patterns of residential develop-
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ment of a metropolitan area and have important impact on
composition of innorcity neighborhoods. Swann v. C harlotte-
M ecklenburg Board of Education, supra, 0-21.

The latter portion of the foregoing quotation from Swann points
-up another manner in which school construction may and indeed in
our instant case has contributed to school segregation. A school fa-
cility's location and its racial composition will affect the dcsirability
of the neighborhood served by it to prospective resident,. As the
FHA manuals indicate, this sort of desirability is a value which real
estate traders will seek to preserve as well. The racial composition of
the school serving an area is ft significant element in the combination
of establishM factors which govern choice of housing sites for new
residents of either race.

The interdependency of housing and school segregation is fully
established by the record. Schools were planned with an eye to Sepa-
rate racial occupancy and opened as such, with zone and division lines
imposed upon segregated housing patterns. The accommodation of ex-
panding pupil population in new schcols paved the way for new urban
growth. Now residents in turn were governed in their choice of hous-
ing by established patterns of residential segregation. They also were
attracted to one or another zone by the opportimity to avoid school
deseffregation. Blacks new to the area and young black adults native to
Richmond in the meanwhile were more restricted in choice of housing
sites. Overall, the area's population expanded, and over time black
residents, with fewer options so far as honsing was coneerned, com-
prised a greater and greater proportion of the city's residents, while
the area s white occupied the suburban counties.

This was not beyond the power of school authorities in each of the
areas and in the State's central offices to influence. By maintaining
black schools and white schools, perceived as such, to serve particular
areas, they turned such force as might have been exerted by school
policies to assist in eliminating housing segregation in the opposite di-
rection. Because the area's overall population was expanding, the
consequences of the maintenance of segregated school systems were
extreme.

In creating new segregated facilities to accommodate the area's ex-
panding population, school officials not only built upon the pattern of
housing segregation extant in the city and counties, but also encouraged
:and fostered its extension in a substantial manner. The existence of a
number of nearly all white schools, together with a firm policy of re-
fusing to relieve segregation by crossing school division lines: con-
stituted an invitation to white persons seeking new residences in the
area to discriminate in their selection according to the racial composi-
tion of the school their children would attend. Cf. Reitman v. Mulkey,
387 U.S. 369 (1967). As a result the intensity and magnitude of racial
separation increased.

METROPOLITAN SCHOOLS

The marked racial dispropoition between the city and each of the
county systems has progressed rapidly in recent years. In substantial
part by reason of the appropriate authorities having deliberately de-
ferred so long, and still so doing, according the plaintiff class their
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constitutional rights, desegregation of the schools of the city and the
coonties as well cannot now be achieved within the current school di-
viston.bouncls. Perpetuation of the racial identifiability of particular
facilities while each school system expanded, by means of the creation
of new schools planned for one race or the other? has greatly assisted
in the creation of prevailing housing segregation and thereby en-
trenched school segregation.

Even since Brown I, population growth in the metropolitan areas
has consisted mainly of the addition of whites to the neighboring coun-
ties luid blacks to the city. Many of the whites in particular were new
m-migrants from outside the area. In 1055 the city schools were 48.4
percent black overall ; Chesterfield's were 20.4 percent black and Hen-
rico's 10.4 percent black. Now, in 1072, Richmond schools are about
70 percent black, and the po pr ulation of each county system hovers
around 8 to 10 percent black. he total school population of the three
jurisdiction area has expand& from 01,G72 to 106,521.]

A school system is rightly termed de jure segregated even in those
instances when facilities formerly all-white under the dual system
have become all-black and when new racially identifiable schools with
"neighborhood" or "free choice" assignment plans have been built and
opened. For when individual schools are components in a segregated
system, the thrust of the segregatory policy, officially instituted, affects
them and the manner in which the community perceives them It is
anticipated that they will be "white schools" or "black schools." A
whito school, the student body of which gains a certain proportion
of blacks, will be reclassified in the eyes of the eonununity (often with
the help of administrators who assign to it more black faculty mem-
bers) as black, whites will withdraw in largo part, and an instance of
resegregation will have occurred. This cannot but occur when systems
are maintained on a segregated basis and the total population expands.
Instances of transition of this sort are not rare in anexpanding segre-
gated school community. In the Richmond metropolitan area the out-
come has been that the city's entire school system is at present identi-
fiably black. This was not always the case, and it is so at present in
substantial part because the policy of school segregation, continued to
the present, contributed to pervasive housing segregation.

For white resistance to desegregation is undeniable. The State itself
has argued in other cases that white opposition will make desegrega-
tion substantially more difficult to accomplish when the blacks con-
stitute a large proportion of the school population :

Without community acceptance, public education as we know
it now will not survive in those localities.

This brings us to the second major problem in Virginia as
a whole. Ratio of population is of great signific

iance
in the so-

lution of segregation. The study quoted above s emphatic on
this point :

"The ratio of Negro to white population is not a final
determinant of racial attitudes, but it is pediaps the most
powerful single influence, for the practical results of de-
segregation depend heavily upon it. This, more than any-
thing else, seems to account for the great variation in the
degree of expressed concern in the South over the stead-
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ily rising status of the Negro in the last generation
which has led finally to the demand for admission to the
lyhite schools. The Upland South, for example, found
httle to alarm it in the Negro's successful legal battle
for the ballot, for there his numbers are not sufficient to
give him control of local politics. The whites in the Black
13elt, however, have had to face the prospect of becoming
members of a political minority and nmny of them are
still resisting, although the only means left to them are
extra-legal."

The question of ratio of population has particular signifi-
cance in Virginia. The percentage of Negro school children
ranges f rom zero in Buchanan, Craig and Highland Counties
to 77.3 percent in Charles City County. Brief for appellees on
further re-argument, in Davis v. County School Board of
Prince Edward County, November 15, 1954, in the United
States Supreme Court, at 14-15.

DEMOGRAPHIC PATTERNs

The departure of whites, as has occurred in the city, in the face of
an increasing black component was predictable, but it was only pos-
sible and only had reason to occurwhen other facilities, not identi-
fiable as black, existed within what was ;n practical terms, for the
family seeking a new residence, the same community. School authori-
ties cannot but have been aware from their experience of the tendency
of individual facilities within each segregated system to take on a
label of racial identifiability. Given the shifting demographic pat-
terns, it was fully foreseeable, and was foreseen, that more and more
schools in the city, new and old, would become black and in the coun-
ties most facilities, including new ones, would be obviously white.

The decisions on school locations in the three metropolitan systems
were matters for central as well as local control. Each new facility or
addition was approved by the State superintendent, and each played
a role in molding the development of housing patterns in the metro-
politan area. The expansion of the school plans, like the development
of other public facilities, governs the rate of community development.°
When they build upon and assist in the spread of segregated housing
patterns, as has happened here, the school authorities create new State-
enforced school segregation.

The maintenance of segregation in an expending community there-
fore creates problems, when a remedy must eventually be found, of a
greater magnitude in the present than existed at an earlier date :

The failure of local authorities to meet their constitutional
obligations aggravated the massive problem of converting
from the state-enforced discrimination of racially separate
school systems. This process has been rendered more difficult
by changes since 1954 in the structure and patterns of com-

9 See nn earlier opinion in this case, Bradley v. Sabot Board of City of Rich-
mond, 824 P. Supp. 456 (E.D. Va. 1971), and cases there cited. Most of these
opinions emphasize the extremely long-term effect that school capacity and lo-
cation have upon extent of segregation and the difficulty of eradicating it.
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munities, the growth of student population, movement oiffamilies, and other changes, some of which had marked m-
pact on school planning: sometimes neutralizing or negating
remedial action before it was fully implemented. Swann v.
Charlotte-Mecklenburg Board of Education, supra, 14.

GOVERNMENTAL AGENCIES

In league with the defendant school administrators in perpetuating
the dual school system to the extent that entire city and county school
divisions have acquired the label of racial identifiability, have been
governmental agencies controlling the evolution of housing patterns
in the area. Segregation in housing patterns, once established, per-
petuates itself and expands. New residents adhere to established pat-
terns; private realtors adhere to governmentally enforced practice;
and the pattern, once set, acquires an impetus of its own. The public
housing policy in the area has, by action and inaction of the govern-
mental bodies involved, contributed to school segregation. County
policy has excluded low-income housing entirely; in the city itself,
such housing has been barred when it. might contribute to housing
desegregation, and efforts to place it in mainly white areas in the city
or the counties have been abandoned.

Federal policy to perpetuate segregated residential development
and the use of racially restrictive covenants have also forced the area's
housing into racially defined patterns. It is not decisive that the sources
of tIrse forces now no longer promote them; the momentum of dis-
crimination continues.

RESISTANCE TO DESEGREGATION

A firm policy of resistance at the State and local levels to consolida-
tion or other methods of cooperative pupil assignment on any sig-
nificant scale so as to bring about desegregation, has been relatPd at
each level to racial motives. Witness, for example, the enthusiasm
with which the State Department of Education explored consolida-
tion techniques for all educational purposes save that if desegrega-
tion, and the alacrity with which the Chesterfield superintendent
invited county residents to return to county schools in the -fall of 1970.
At each level and in each sphere of school operation, the question of
desegregation lms had a special status apart from othee considera-
tions of educational policy. There has been a discernible poliey of
refrainin4g from taking such steps as would promote desegregation,
thereby burdening the plaintiff class in attainment of their rights.
Not. only has this policy had a substantial impact on school segrega-
tion, but on the diegree of housing segregation in the area as well.
Under Hunter v. Erickson, 393 U.S. 385 (1969), such a deliberate
classification, purposefully disadvantaging blacks, violates the 14th
Amendment. See Ely, "Legislative and Administrative Motivation
in Constitutional Law," Yale Law Journal, 1205, 1299-1302 (1970).

STATE CENTRAL ACTIONS

The educational system of the State of Virginia, like those of most
other States, is operated both by officials of the State's central gov-

,, ,
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ernment, located in Richmond, and by local officials with geogra-
phically narrower authority. In numerous respects through the years,
the central administrators and policymakers have issued recommenda-
tions or regulations concerning both major and minor aspects of
school operation. In tho management of the State system, the con-
cept of local autonomy has several times received short shrift, espe-
cially in the matter of racial policy.

Earlier cases in this jurisdiction have established the deep involve-
ment of Virginia's statewide officials in the administration of the
State's public schools. This Court hold in Allen v. County School
Board of Prince Eeward County, 207 F. Stipp. 349 (E.D. Va. 1962),
that the operation of schools was a cooperative venture by local and
central officials exercising powers of State law :

[T]he Constitution of Virginia imposes a mandatory duty
to establish and maintain an efficient system of public schools
throughout the state . . . .

The Court finds, and so holds, that the public schools of
Virginia were established, and are being maintained, sup-
ported, and administered in accordance with state law. These
public schools are primarily administered on a statewide
basis. A largo percentaffe of the school operating funds is
received from the state.The curriculums, school text books,
minimum teachers' salaries, and many other school pro-
cedures are governed by state law . . . . Id., at 352-54.

In any event, no amount of delegation (2 f authority pursuant to State
law would deprive the system of the character, in the contemplation of
courts en forcing the 14th amendment, of a structure formed, supported,
administered, divided. and operated according to policies established
and implemented by officials whose source of authority is State law.

The contention that the action and inaction of the foregoing
state and county officials resulting in the closing of the Prince
Edward County schools was a local action, beyond the pur-
view of the, Fourteenth Amendment, is not well taken. County
has been defined "as a body politic, or political subdivision of
the state, created by the legislature for administrative and
other public purposes." It is generally regarded as merely an
agency or arm of the state govermnent.

The United States Constitution recognizes no governing
units except the federal government and the states. A contrary
positkn would allow a state to evade its constitutional respon-
sibilities by carve-outs of small units. At least in the area of
constitutional rights, specifically with respect to education, a
state can no more delegate to its subdivisions the power to
discriminate thiel it can itself directly establish inequalities.
Id., at 352-54.

As this Court did in Allen, it does here again conchide that the public
schools of the State and of the Richmond metropolitan community are
administered Iry the State board and State superintendent in conjunc-
tion with their local delegates, the division superintendents, and locally
chosen sclmol boards. Other central and local officials, furthermore,
have authority over certain aspects of school administration; most
obvious is the local governing bodies' budgetary appropriation power.
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Dior to the decision in Brown V. Board of Education of Topeka,
34i U.S. 48.3 (1954). the Commonwealth of Virginia maintained a
thoropgligoing policy of segregation by race in the public schools. The
doctrine was mandated by its constitution, by statutory law, and was
PlIforced throyhout the State by policymaking authorities. Attorneys
kr the Virgmia clefendants, including the State's attorney general, so
represented in briefs filed 17 years ago in Brown:

In general, education in Virginia has opentted in the past
pursuant to a single plan centrally controlled with regard to
the segregation of the races. Brief for appellees, County
School Board of Prince Edward County, et al., November 15,
1954, at 15.

In tho years since, the powers of the State board of education and
the State superintendent of public instruction have varied but
slightly ; what changes in law have been made have principally been
to expand its powers. Other State educational agencies have come into
existence and disappeared in intervening years as well. For the major
part of this 17-year period the State's primary and subordinate agen-
cies with authority over educational matters have devoted themselves
to the perpetuation of the policy of racial separation. They have been
assisted in this effort by new legislation creating, such programs as
the tuition grant and pupil scholarship systems, the pupil placement
procedures, and, by enactment passed while this case was pending,
placing new limitations on the power of the State board to modify
school division boundaries. They have employed established tech-
niques and powers as well to perpetuate segregation.

Only very tardily and under the threat of financial coercion has the
State boara of education implicated itself in any respect in the de-
segregation process. In so doing it has conceived of its .affirmatiye
duty very narrowly, confining its efforts to those required by its
compliance agreement with the Department of Health, Education,
and Welfare, and on occasion not even adhering to that.

The. State board, like other State educational authorities, cannot but
have been aware of the streng,th of the State's policy of segregation
and the manifold ways in which it was enforced at the State and
local level. In recent years that central board has been kept constantly
informed of the status of desegregration efforts in all school.divisions.
Nonetheless it has scrupulously separated its involvement m the .de-
segregation process from its other extensive activities. It has failed
to inject consideration of the contribution that it might make to the
dismantling of segregation into its decisionmaking processes of policy-
making and review. It has instead, through administrators so.moti-
vated, intentionally perpetuated segregation, as for instance in the
sphere of school construction approval. With knowledge of the in.iptIct
thereof, it has refrained from taking such actions as were within its
power to bring about a greater degree.of dess3gregation. During the
most recent era, when the 1964 Civil Rights Act began to force a re-
versal of the age-old dual system, there was only one man charged
with the carrying out of the State's part of the job of desegregation,
and all other functions within the State department of educ!ttpn
appear to have gone on in disregard of his assignment. In striking
contrast aro the extensive affirmative efforts to promote segregation.
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PURPOSEFUL FRUSTRATION

Powers enjoyed by the State board and State superintendent before
and after 1954 have been exercised openly and intentionally to frus-
trate the desegregation of the three school divisions of the metropoli-
tan area and others throughout the State. The known and foreseeable
impact of the manner in which school construction programs were
administered, including site selection, choice of school capacity, and
quality of facilities, has been to perpetuate the dual system in each
school division. The approval process has been buttressed in this by the
powers of the purse, liberally used. The foreseen result has been the
continuation of separate and racially identifiable schools, adminis-
tered by members of a single race, staffed by teachers of a single race,
housing pupils of a single race.

Separation in faculty was cooperatively bolrtered by separate orien-
tation programs on the local level and regular conferences on the state-
wide level. Black faculty members have been demoted by local admin-
istration from positions of authority to lesser posts in connection with
attempts to desegre,gate schools by the closing of all-block facilities
in the jurisdictions here involved. The State board, of cm: e. w:Is in-
formed of these changes in position. Similar practices have been
condemned :

Me feel that the board's consolidation policy may not be
applied to where, as here, a school is closed as a direct conse-
quence of an effort to rectify constitutional defects in the
method by which pupils and teachers have previously been
assigned, where the effect is to impose, without some concern
for qualifications to teach, the heavy burden of unemploy-
ment solely upon those whose constitutional rights were vio-
lated, and where an additional result may be to impede
meaningful realization of the constitutional rights of others,
that is, the pupils. Smitk v.Board of Education of Morrilton
School Dietrict No.32, 365 F. 2d 770, 780 (8th Cir. 1966.) See
also, Stell v. Board of Education.for City of Savantiali, 387
F. 2d 486, 497 (5th Cir. 1967) ; Spangler v. Pasadena Clitv
Board of Education, 311 F. Supp. 501, 516, 523 (C.D. Cal.
1970).

The obvious and immediate impact, a "foreseeable consequence," Id.,
779,of the policy is to convert a dual system into at best one run pri-
marily for and by whites. There is no evidence that demotions were
ordered after a full review of the qualifications of possible candidates
for positions in merged schools. Such a policy as the authorities
adopted can only discourage the recruitment of black personnel. In
fact the black faculty component in each county system is very small.
The result, readily perceived by pupils, contributes to the racial iden-
tifiability, in the legal sense, of the county school systems.

The State's central planning department for educational transpor-
tation performed surveys and formulated the most efficient means by
which to maintain the white and black school systems. The pupil place-
ment system, administered by a now defunct central State agency,
with the aid and cooperation of the State board, froze segregated
attendance patterns for years. The tuition grant and later pupil
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scholarship programs made available to any student desiring to escape
desegregation in his home school division a ready refuge in a public
segregated school system or a private segregatedschool, and this escape
route was beyond the power of the localities to bar.

Transfer patterns and optional zones have been condemned in the
past when used as devices to create or maintain segregation. See
United States v. Board of Education, Independent School District
No. 1, Tulsa C ounty, supra, 1260; United States v. School District 151
of Cook County, supra, 1125, 1131 ; Board of Education of Oklahoma
City Public Schools v. Dowell, 375 T. 2d 158, 163-64 (10th Cir. 1967) ;

Spangler v. Pasadena City Board of Education, supra, 508-09, 512,
5201Bradley v. Milliken, supra (slip opinion at 11) ; Monroe v. Board
of Uommissioners of the City of Jackson, Tenn., et al, 391 U.S. 450.

Numerous times the State Department of Public Instrimion issued
written policy statements concerning the operation of joint educational
programs of a general or specialized nature on a regional basis, treat-
ing the issue of school consolidation, adverting to the benefits of school
division consolidation, discussing the merits of contractual school op-
eration, and regulating the manner in which such administrative
changes might be brought about. Many times the board stated its sup-
port for one or another such move. It must not be forgotten that these
publications emanated from the rgency to whose regulations and di-
rections local school divisions owed a duty of compliance. And, if
locally initiated, the organizational changes were nearly all, at one
point or another during transition, subject to State board approval.
Policy statements therefore had the effect of encouraging the pursuit
of the aims endorsed by an office with special expertise and authority
and of guaranteeing in advance its consent. At many times these state-
ments supported the use of these techniques in order to preserve segre-
gation. To this date the State board has not endorsed them in order
to achieve desegregation. Such reticence affirmatively gives rise to an
inference of intention, for whatever reason, to preserve such amount
of racial segregation as is possible and a rejection of any affirmative
obligation to assume the task of desegregation.

As centrally administered segregatory programs increased, from the
days of the ?chool closing activity which occurred in Virginia, through
the pupil placement phase, and into the years of the tuition grant-
pupil scholarship gamluit, the State board maintained an outstanding
record of deference to local wishes to maintain racially separate
schools. Central authority at once increased and lay dormant. The
State superintendent's authority to approve new construction was
somehow construed not to apply to site selection despite express regu-
lations to the contrary, although in extreme cases criticism was offered,
but never of the creation of segregated facilities. With cautious regard
for local autonomyso flouted by pupil placement and tuition
grantsthe State board several times sought the consent of all affected
before modifying school division lin- 3, recognizing the effect such ac-
tions had on attendance policies. This circumspection betokens, the
Court is told, lack of authority. Unquestionably authority would exist
in ample measure if only the State board would promulgate the appro-
priate regulations authorized by its enabling legislation. The conten-
tion of want of authority is self-serving.

;

14,31,44

toli dr'
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The officials of the State department of education, the State Board,
the State Superintendent, and all officials implicated in the operation
of the state educational system, have a duty owed to the individual
members of the plaintiff class not to discriminate on the basis of race

t he operation of the State's educational plant. This duty was made
crystal clear by the Supreme Court in one of the first school desegre-
gation matters to come before it after the Brown decision :

The controlling legal principles are plain. The command of
the Fourteenth Amendment is that no "State" shall deny to
any peison within its jurisdiction the equal protection of the
laws. "A state acts by its legislative, its executive, or its judi-
cial aut horities. It can act in no other way. The constitutmnal
povision, therefore. imist mean that no agency of the State,
or of the officers or agents by whom its powers are exerted,
shall deny to any person within its jurisdict ion the equal pro-
tection of the laws. Whoever, by virtue of public position
under a State government. . . . denies or takes away I he equal
protection of tlm laws, violates t he constitutional inhibition ;
and as be acts in the name and for the State, and is clother with
the State's power, his act is that of the State. This must be so,
or the constitutional prohibition has no meaning." Ew parte
Virginia, 100 U.S. 339, 347 . . . In short, the constitutional
rights of children not to be discriminated against in school
admission on grounds of race or color declared by this Court
in the Brown case can neither be nullified openly and directly
by state legislators or state executive or judicia l officers, nor
nullified indirectly by them through evasive schemes for seg-
regation whether attempted "ingeniously or ingenuously."
Smithy. Texas, 311 U.S. 128, 132; Cooper v. Aaron, 358 U.S. 1,
16-17 (1958). See also, United States v. Jefferson County
Board of Education, 371 F.2d 836, 873 (5th Cir. 1966), ard.
on rehearing enbanc, 380 F.2d 385 5th Cir. 1967).

That duty has here been violated by the State board's continued in-
volvement in the perpetuation of segregation by acts having the known
or foreseeable effect of perpetuating the dual school system. These
began with the announcements after the Brown decision that any
action to implement its requirements would be postponed. They con-
tinued with the support of the school closing policies, in particular by
the use of the tuition grant payment and special appropriation powers
of the Board. They included the implementation of tuition grant and
pupil scholarship legislation by numerous actions. Further, they en-
compassed the aid given the pupil placement system by promulgation
of implementing regulations. They included as well, as the Court has
pointed out, the approval of school construction programs deliberately
and obviously planned to enlarge and entrench the dual system.

LEGAL EFFECT

The legal effect of these actions by the body charged with the duty of
supervising the State's schools, a body the directives of which NyoUld
be complied with fully by local officials, was to buttress the existmg
dual system and prevent its dismantling.
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The officia.l position taken by the State's central educational author-
ity communicated to all, black and white, public officials and private
individuals, the depth and tenacity of the policy of segregation. This
contributed to and compounded the damage itself done by segregated
public education and rendered more difficult efforts by blacks to escape
segregation by means of individual initiative. See, NAACP v. Patty,
169 F. Supp. 503 (1958), reversed on other grounds sub nom., Ilarri-
sonv.NAACP, 360 U.S. 167 (1959).

Federal courts in school desegregation matters may legitimately
address their remedial orders to defendants with statewide powers
over school operations in order to eliminate the existence of segrega-
tion in schools chiefly administered locally by subordinate agencies..

Franklin v. Quitman County Board of Education, 288 F. Stipp. 509'
(N.D. Miss. 1968) concerned a school construction program, subject .
to approval for partial funding by the State's educational finance com-
mission. That body has rower to determine whether a requesting local-
ity has an adequate, efficient, and comprehensive plan for building con-
struction. The Court ruled that it had the duty to consider proposals
with an eye to their contribution to the disestablishment of the dual
system to assist local boards to that end :

Viewed in any light, the Conunission is extensively involved
in the business of public school education and is, therefore, not
in a position to aclopt a "hands-off policy" as regards the dis-
establ ishment of State-imposed segregation in a public school
system. The affirmative obligation to seek means of disestab-
hshing State-imposed wgregation must be shared by all
agencies, or agents of the State, including Educational Fi-
nance Commission, who are charged by law with, and who
exercise official public school functions. Neutrality must be
forsaken for an active, affirmative interest in carrying out
constitutional commands. Id., at 519.

The State superintendent of public instruction has violated this duty.
This is only one of the many respects in which the State educational

authorities have abstained from taking measures to desegregate the
State school system or have taken steps the obvious and inevitable effect
of which was to frustrate that process.

In an analogous case, Lee v. Macon County Board of Education,
267 F. Supp._458 (M.D. Ala. 1967), aff'd. sub nom, Wallace v. United
States, 389 U.S. 215 (1967), the chstrict court was confronted with a
State educational authority enjoying broad powers over educationig
policy, similar to those possessed by the State officials here. Histori-
cally, there as here, the State's schools were segregated by law, and
only recently had efforts begun to disestablish that pattern. In Lee,
as in the instant case, central State officials, some in the education field
and some with general executive authority, had by their various ac-
tions prolonged school segregation.ITJ he most significant action by
these defendant State officials, designed to maintain the dual public

ischool system based upon race, s found in the day-to-day performance
of their duties in the general supervision and operation of the system."
Id., at 470. The court reviewed the central authorities' use of their
power over school site selection and construction, their recommenda-
tions for and against school consolidation, their control over finances,
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their indirect influence over faculty assignment in authorizing the crea-
tion of new teacher posts in segregated schools and conducting separate
statewide conferences, their creation, recommendation, approval, and
financing of transportation policies designed to perpetuate uniracial
schools1 maintenance of dual systems of higher education, and imple-
mentation of a tuition grant system the purpose and effect of which
vas to frustrate public school desegregation. The court remarked that

in each of these areas there was an affirmative constitutional duty
upon State officials to seek means to bring about desegregation. Indeed
they had a further obligation not to conceal or belittle the duties of
local school officials under their jurisdiction." The State officials had
violated this obligation to take positive action in each area and instead
had exercised State authority to perpetuate segregation. On the basis
of these violations, the district court directed the State officials to
adopt a Imiform statewide plan for school desegregation, applicable
to each district hi the State not under current court order. This remedy
included provisions among others, governing the assignment of stu-
dehts .ancl faculty. As means of relief from prior violations, these re-
quirements were legally proper, despite that the State authorities may
have lacked specific authorization under State law to prescribe attend-
ance rules or assign teachers. Moreover, the defendants there in fact
had the necessary power to achieve these ends :

It cannot seriously be contended that the defendants do
not have the authority and control necessary to accomplish
this result. Certainly the possibility of losing State funds for
failure to abide by and implement the minimum constitutional
requirements for school desegregation which this opinion and
the accompanying decree require will, without any doubt, ef-
fect complihnce. id., 478.

The Fifth Circuit has recognized implicitly in another case that
the central educational authority of the State may be subjected to
court ordeis for purposes of relief, that is to aid in preparing desegre-
gation plans in cooperation with local agencies. United States v. Teams
Education Agency, 431 F. 2d 1818 (5th Oir. 1970).

Our own court of appeals has stated that, upon a proper showing
of the existence of continuing de jure segregation, statewide educa-
tional officials may be directed, if the remedy is deemed appropriate, to
withhold State funds from segregated local systems. Smith v. North
Carolina State Board of Education, No. 15,072, 443 F. al 6 (4th Cir.,
June 14. 1971). That decision vacated an order, to be sure, directed
against State officials, but only in a case syhere the defendants were
not shown to have contributed to any existing segregation nor to have
the authority acting alone to remedy it, and where those allegedly re-
sponsible for the maintenance of segregation were not parties.

10 "It should be noted that one of the most illegal methods adopted by these
defendants to impede desegregation on a local level is that they have consistently

ttempted to obscure the fact that local school authorities have a Federal consti4
tntionnl duty to desegregate their system totally, notwithstanding whether a par-
ticular system is under a court order or whether that school. system agrees to
comply with the requirements of the Department of Health, Education, and Wel-
Po re of the rnited States." Lee v. Macon Co. Bd. of Bd., supra., at 475.
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Godwin v. Johnson County Board of Education, 301 F. Sapp. 1330
(E.D. N.C. 1969) , cited with approval in Smith, also supports the
principle of the affirmative Obligation of central educational admin-
istrators to dismantle a dual school system :

These defendants urge that the Court imRose a duty upon
the local school board, an agency which is furthest removed
from the seat of sovereignty and at the same time to insulate
the State board of education and the State superintendent of
public instruction from a similar constitutional duty and obli-
(Intim Such a distinction makes no sense in logic, frustrates8.
rather than promotes the Supreme Court's mandate that the
public schools be desegregated "now" and is without support
in the la w. 1d., 1341.

The Godwin court relied on State statutory authority similar to that
conferred by Virginia law to establish the central officials' power to
act. It also took note of a history of unconstitutional centrally admin-
istered programs in the State, including relief from compulsory school
attendance, tuition grants, and school closing provisions. The court did
not deem it dispositive of the central authorities' duty, however, that
they might actively have pursued discriminatory policies:

Proof of these allegations, if there be ar y, might well be
relevant as to the kind of relief to be afforcied, if any be re-
quired. Whether or not the State board or State superintend-
ent has actively discriminated does not affect their burden to
actively seek the desegregation of the public schools in North
Carolina. In this case the burden rests upon these defendants,
as well as upon the local school board "to come forward with a
plan that promises realistically to work, and promises realisti-
cally to work now." Green v. School Board of New Kent
County, supra, at 489. Id.11843.

SCHOOL DIVISIONS

Before determining whether the existing city-county lines now used
as school attendance boundaries possess any educational or adminis-
trative virtue save that of "natural" coincidence, the Court deems it
appropriate to attempt an analysis of the manner in which the
State's central educational authorities have administered Virginia's
system of school divisions. Governing bodies and school boards of
existing school divisions by State law have been empowered to con-
trol to a significant extent the attendance areas within which resi-
dents of neighboring political subdivisions may be assigned.

Prior to 19711 under State law it was within the power of the school
board and governing body of a city or county, along with the State
board of education, to determine whether a consolidated school divi-
sion, operating under a single school board: should be established for
it and another political subdivision. Virginia code section 22-100.2
(1969 Repl. vol.). Under prior law the State board could create
combined school division comprising more than one political subdi-
vision without any statutory requirement of local consent. As these
general and the more specific findings of fact indicate, in practice

141



140

single division status centrally decreed has been highly conducive tothe initiation of cooperative arrangements authorized under otherprovisions of State law for the operation of joint schools or educationlay contract2 under which attendance areas are expanded beyond po-litical subdivision lines. State board policy pronouncements no doubtstrongly encouraged the adoption of such forms, but local coopera-tion seems to have been essential, given the limited amount of pres-
sure that the State board has usually applied.

Under current law the creation by the State board of a single schooldivision comprising more than one politkal subdivision automatically
calls for the establishment of a consolidated eministrative struc-
ture. Virginia code section 22-100.1 (1971 Cum. Supp.). Thus the
State board, empowered to divide the State into school divisions, maydetermine the bounds of attendance areas. What was given with one
hand was taken away and more by the other, however. New Virginia
code section 22-30, enacted since the joinder of State and county de-
fendants in this case, bars the State board of education from creating
school divisions composed of more than a single city or county without
the consent of the Mal school boards and governing bodies." No
longer does the State board possess the authority even to decree singledivision status for an area under the administration of two school
boards. Authority to prescribe the bounds of the unit of school admin-
istration within which a child in a neighboring area may be assigned
is therefore placed in part in the hands of local officials. Because courts
recorrnize that the power to describe unitsof administration may wellwork to retard integration, its use is subject to judicial scrutiny.
Wright v. Council of City of Emporia, 442 F. 2d 570, 572. To the ex-
tent that the State has delegated to local officials the power to deter-
mine the bounds of administrative units within the State, those local
personnel must exercise their powers consistent with the State's con-
stitutional obligations.

CITY-COUNTY LINES

If the city-county lines as attendance zone lines were drawn today by
the State, it is extremely doubtful that they could withstand consti-
tutional challenge. Cf. United States v. Board of Education, Independ-
ent AS' &tool District No. 1, Tulsa County, supra. In view of the range
of alternatives embraced by Virginia law to the organization of school
attendance districts along strict political subdivision lines, in view
of the past practices which show them far from inviolate, in view
of the governmental acts, including those of State and local school
officials, and private segregatory actions which have contained blacks
on one side of the city line, and a view of the drastic effect cn racial
proportions of such bounds, the lines would fall as racially motivated.
Furthermore, the lines in fact are newly drawn. For the State board,
pursuant to section 22-30, in 1971: declared Richmond, Henrico, and
Chesterfield to be separate school divisions.

In reality, however, that action was no more than another in a
series which perpetuated existing conditions; it illustrates the mrcum-

It The prior Virginia Code section 22-80 read as follows : "The State board shall
divide the State into appropriate school divisions, in the discretion of the board,
comprising not less than one county or city each, but no county or city shall be
divided in the formation of such division.
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stance that under earlier self-imposed State custom, and now under
State statute, relief of segregation in Richmond is dependent upon
the compliance of neighboring jurisdictions as well as the State's
central office. There is, by contrast with Wright v. Emporia, supra,
oo one instance of separation which one can examine to determine
its legality. But there is no necessity that there be any one determin-
oble moment when an act was performed which one can call illegal
in order for the Court to determine that a merger of, or cooperative
assignments between, school divisions is an appropriate and neces-
sary remedy for the maintenance by State officials over generations
of a dual school system in each of the areas involved. In the Haney
and Texas cases," similar orders were addressed to officials whose
sole defaults were the maintenance of district boundaries which tended
to perpetuate the dual system.

When a board of education has contributed and played a major role
in tho development and growth of a segregated situation, the board
is guilty of de jure segregation. The fact that such came slowly and
surreptitiously rather than by legislative pronouncement makes the
situation no less evil. Davis v. School District of City of Pontiac,
supra, 309 F. Supp. at 742.

Here long years of nmintenance of the dual system, many subse-
quent to formal legal declaration of its invalidity, massive and effec-
tive State-managed efforts to oppose desegregation under free choice
assignment plans which caused more and more facilities in the area
to beCOM0 seigregated by a process of white withdpwal and black
occupation, have, together with forces heretofore discussed conkam-
ing blacks in the city, produced a community school system divided
into racially identifiable sectors by political boundaries. The problem
has intensified with passing years, laut its growth has been foreseeable,
and all officials were well advised of its coming. At present the did-
parities are so great that the only remecly promising of immediate
successnot to speak of stable solutionsinvolves crossing these lines.

RACIAL HOSTILITY

Rejection of such a solution by the county and State defendants
is explicable principally in terms of racial hostility. Opposition to
desegregation in the counties has been the historical pattern to the
present date. State officials have been guilty of encouraging or con-
doning such sentiment. County officials have publicly disclaimed any
obligation to play an effective role in tho desegregation of schools in
the area and declared their opposition to effective desegregation and
disapproval of Supreme Court rulings setting forth the law of the
land on the subject. Considering the historic flexibility of political
subdivisions in the State and in this area in matters of pupil exchange
across political boundaries and in the cooperative operation of other
public utilities, in view of the several statutory patternspart of the
public policy of the Stateunder which cooperative ventures can be
undertaken, and in view of the fact that sdiool operation in the
counties has always entailed transportation times and distances sim-

12 Haney v. Board of Education of Sevier County, supra (8Ih Cir. 1909) ;
United States v. Teems, 821 F. Sapp. 1043 (E.D. Texas 1970).

72-100-72-10
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ilar to those involved in the suggsted metropolitan phtn, resistance
to the proposal appears clearly to be racially based.

Just as the city's geographic borders, viewed as limits upon pupil
assignment, do not correspond to any real physical obstacles, so also
are they unrelated to any marked practical or administrative neces-
sities of school operation. The boundaries of Richmond are less than
eternal monuments to a city planner's vision. They have changed Fey-
eral times over the years with annexations, the latest as recent as 1970.
Indeed historically all of the city has been created from the two coun-
ties. These additions have not, however, encompassed sufficient ter-
ritory so that the racial identifiability of school facilities in the area
could be eliminated by desegregation within existing political lines.
The growth of the black and white population and their relative move-
ment have advanced far faster than the city proper has expanded. In
the meantime segregation has gone unrelieved, and the number of iden-
tifiably black schools in the city has increased, as official school segre-
gation and housing segregation fostered each other and caused the
areas of black housing to expand within the city to its borders by a
pmcess of accretion.

The Constitution is violated by segregatory acts even though they
were taken by officials responding to the wishes of their constituents,
as they saw them. Community resistance to change affords no legal
basis for the perpetuation of racial segregation. Monroe v. Board of
C ommissioners

9

ackson, enn., supra (1968) ; United States v. School
District 1 of Cook County, supra,1133; Northcross v. Board of Ed-
ucation of city of Memphis, 333 F. 2d 661 (6th Cir. 1964) ; Bradley v.

illik en, supra. (slip opinion at 25) ; J ohnson, v. San Framzsco Unified
School District, 8upra (slip opinion at 24). The consideration by of-
ficials of community reaction to desegregation is improper in formulat-
ing school zone lines :

Where the Board is under compulsion to desegregate the
schools (1st Brown case, Brown v. Board of Education of To-
peka, 347 U.S. 483 . . .) we do not think that drawing zone

ilines n such a manner as to disturb the people as little as pos-
sible is a proper factor in rezoning the schools. Northcross v.
Board of Education of City of MempMs, supra.

The evidence here indicates that a primary consideration in the refusal
of county officials to establish cooperative school operation with Rich-
mond has been their own concurrence with perceived constituents' op-
position to integration efforts, which one county official termed "un-
American." This is not a legally cognizable objection.

Such an attitude is wholly at odds with considerations of one's af-
firmative obligation to exercise State-conferred powers affecting school
adm3nistration so as to promote that end. The State and county offi-
cials equipped to alter the limits of attendance units unquestionably
have that duty, their conduct affecting deeply the educational interests
of many thousands of our youth and constitutional rights of the plain-
tiffs. Yet they have refused to act. Such conduct is the more iniquitous
when one considers that there is under the law a positive mandate
charging the State with the affirmative duty to take whatever steps
might be necessary to convert to a unitary system in which racial dm-
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crimination would be eliminated root and branch. Green v. County
School Bd. of N ew Kent C ounty,supra.

PURSUIT OF SEOREGATORY POLT.CIES

The fostering of segregation consists not solely o f an invidious
intention or racial hostility, on the part of certain officials, however.
It is also inferable from the knowing pursuit of policies which Can-
not but produce racial Selytration. Johnson v. &In Francisco Unified
School District, supra. An official preference for a mode of school
orgam.zation less effective than other choices in eliminating segrega-
tion gives rise to an inference of discriminatory intention. Brewer v.
Sclwol Board of City of Norfolk, supra. The adherence to a zone sys-
tem promoting segregation carries with it a logical presumption of
the purpose to segregate. Spangler v. Pasadena City Board of Edu-
cation, supra, 522. A consistent course of conduct producing segrega-
tory results supports an inference that the outcome MS intended.
Davis v. School District of Pontiac, supra, at 576. School officials in
Virginia cannot plead ignorance of the crucial role race plays in edu-
cation. When their acts perpetuate segregation or by new devices
create it anew, their legality will beizauged by their naturaltprobable,
and foreseeable effect. Bradley v. Milliken, supra, U.S.L.W.
(slip opMion at 12, 23).

Among all those in power there has been actual knowledge of the
intensifying patterns of segregation in the Richmond area, and officials
have been advised by studies and expert recommendations of the need
to take steps to forestall its adverse impact." This Court is not alone in
inferring discriminatory intention from rejection of the advice of in-
ternal and external studies. Bradley v.11filliken, supra, (slip
opinion at 13) ; Johnson v. San Francisco Unified School District,
supra, (slip opinion of April 28, 1971), n. 5) .; Spangler v. Pasa-
dena City Board of Educationt_supra, 510-11 ; Davis v. School District
of City of Pontiac, supra, at 737.

Norris v. State Council of Higher Education, 327 F. Stipp. 1368
(E.D. Va. 1971), ard. 92 S.Ct. 2271_40 U.S.L.W. (Oct. 1971),
squarely supports the duty of one State institution to act so RS not to
obstruct the efforts of another to fulfill its constitutional duty to de-
segregate. There this Court enjoined the enlargement of a predomi-
nantly white junior college to 4-year status when, were ikexpanded,
it would compete for white students with a nearby black institution,
thereby perpetuating segregation.

13 In 1060 a retiring member of the State Board of Education, after eight years
of service, placed in the minutes of the Board his sentiments on the future of
public education, calling to the Board's particular attention the need for action
to assist racial minorities : "A child may be disadvantaged for various reasons,
but the term is generally used in relation to the urban and minority group crisis
which so perplexes our nation. Although Virginia, with its smaller cities, has less
of a problem than many other states, we do have serious imbalances which
cause deep concern. In our larger metropolitan areas there are income deficiencies
and a racial mix which result in serious educational disadvantages. The in-
justice, as well as the potentially disastrous social consequences of this situa-
tion, have prompted action by government at all levels as well as the private
segment of our communities. There is no longer any debate as to the need for
vigorous action to right this educational imbalance."

4
. tam.
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The State ctinnot escape its constitutional obligations by relinquish-
mg or delegating to local officials the authority to discriminate, nor can
it escape such obligations by dividing such power between them and
others of statewide authority. It is axiomatic that if the power to violate
constitutional rights.cannot be conferred on a faceless electoral major-
ity," it cannot with impunity be placed upon local elective or appoin-
tive bodies.

Nor can local option enabling statutes be used as vehicles for the
infringement of constitutional rights. GriAn v. Comb/ School Board
of Prtnce Edward County, 377 U.S. 218 (1964) ; Han v. St. Helena
ParishSchool Board, 197 F. Supp. 649 (RD. La. 1961) , Ord. 287 F Jed.
376. and 368 U.S. 515.

The power conferred by State law on central and local officials to
determine the shape of school attendance units cannot be employed, as
it has been here, for the purpose and with the effect of sealing off white
enclaves of a yacial composition more appealing to the local electorate
and obstructing the desegregation of schools. The equal protection
clause has required far greater inroads on local government structure
than the relief sought here, which is attainable without deviating from
State statutory forms. Compare Reynolds v. Sims, 377 U.S. 533 (1964) ;
Gomillion v. Lightfoot, 364 U.S. 339 (1960) ; Serrano v. Priest, 40
U.S.L.W. 2128 (Calif. Sup. Ct. Aug. 30,1971).

In any case, if political boundaries amount to insuperable obstacles
to desegregation because of structural reasons? such obstacles are self-
iinposed. Political subdivision lines are creations of the State itself,
a fter all.

[T]hey have been traditionally regarded a subordinate goy-
ernmental instrumentalities created by the State to assist in
the carrying out of State governmental functions. As stated by
the Court in Hunter v. City of Pittsburgh, 207 U.S. 161, 178,
these governmental units are "created as convenient agencies
for exercising such of the governmental powers of the State as
may be entrusted to them," and the "number, nature, and dura-
tion of the powem conferred upon [them] . . . and the terri-
tory over which they shall be exercised rests in the absolute
discretion of the State." Reynolds v. Sims, supra, at 575.

Reynolds and its companion cases establish that denials of equal pro-
tection may not be justified by reference to the needs of a system of
subordinate political entities, themselves the products of State action.
A later case concerning local government apportionment demonstr4es
that some minor deviations from the strict standard of eqlial voting
power is permissible when a State's representation system is depend-
ent upon political subdivisions over which legilators exercise independ-
ent administrative functions. Abate v. Mundt, 403 182 (1971). The
instant case, however, involves a much more aggravated denial of equal
protection of political subdivision lines are deemed sacrosanct. More
important, in contrast to the history thought relevant in Abate, past
events in the metropolitan area and in Virginia betoken a willingness

14 Lucas, et al v Forty-Fourth General Aseembly of Colorado, 877 U.S. 718, n.80,
781 (1004) ; Bradley V. Milliken, eupra.
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indeed an enthusiasmto disregard political boundaries when need-
ful to serve State educational policies, among them racial segregation.

EFFECTS OF SEGREGATION

Tbe findings of fact herein and in the Court's earlier opinions con-
cernmg the conduct of the school board of the city of Richmond amply
demonstrate the defendants' resistance to the mandate of Brown. Each
move ip the agonizingly slow process of desegregation has been taken
unw!llmgly and under coercion. The evidence indicates as well the
manifold respects in which the dual school system affects the lives of
persons educated therein and the development of the society in which
it exists. Some such effects will endure long after the dual system may
bave been abandoned. Attitudes of whites and blacks, employment,
income levels, housing segregation, and the direction of urban growth
are all permanently shaped by school segregation. To the extent that
segregation endured past 1954, it fostered these effects by reason of
the defendants' defiance of the announced constitutional mandate. The
task of disestablishing the dual system may therefore be much more
difficult in 1971. The defendants ought not to benefit from such self-
imposed hardships.

Against this background the "desegregation" of schools within the
city and.the counties separately is pathetically incomplete. Not only is
the elimination o f racially identifiable facilities impossible o f attain-
ment, but the partial efforts taken contain the seeds of their own frus-
tration. As before, and as courts have seen happen elsewhere and sought
to prevent, racially identifiable black schools soon became almost all
black ; Richmond has lost about 39 percent of its white students in the
past 2 years. Time and again courts have rejected half-measures as
insufficient to fulfill school authorities' affirmative duty, well aware
that otherwise the achievement will be only temporary. That school
authorities may even in good faith have pursued policies leading to
sonic desegregation and may in fact have achieved some results does
not relieve them of the remainder of t heir affirmative obligation. Clark
v. Board of Education of Little Rock School District, 426 F.2d 1035
(8th Cir. 1970). If the existing assignment program2 be it by freedom
of choice, a pupil placement system, residential zoning, or :some com-
bination thereof, does not, upon consideration of alternative means,
work effectively to abolish the dual system, it is legally defective.
Green v. County School Board of New Keny County, supra; Davis v.
School District of City of Pontiac, supra, at 576-77 (6th Cir.),
cert. denied. (1971) ; Bradley v. Milliken, supra.
F.Supp. (slip opinion at 21).

The institution within the three existing school districts of some-
thing which might hi some other context pass for desegregation of
schools is a phenomenon dating at best from the opening of the 1971-72
school year, which took place during the trial of this case. Prior thereto
each system was in some respect nonunitary, and the Court is not fully
advised as to the current status of the county system. Even were each
existing systemz considered in a vacuum, as it were, to be legally now
unitary within itself, the question still remains whether a State policy
having the effect of preventing further desegregation and foreseeably
frustrating that which has been accomplished to date may be imposed
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upon a very recently achieved desegregated situation. Momentary uni-
tary statusassuming it existed here, which has not been shown
will not insulate a school division from judicial supervision to prevent
the frustration of the accomplishment. Courts require school boards to
take action to prevent resegregation by various means. Lemon v. Bos-
sier Parish School Board, 446 F. 2d 011 (5th Cir., June 17,1971). See
also, Louisiana v. United States, 380 U.S. 145, 156, where the Supreme
Court in a 14th and 15th amendment case concerning votbg rights
speaks of a "need to eradicate past evil effects and to prevent the con-
tinuation or repetition in the future of discriminatory practices . . ."

It should be borne in mind that at the very least a fair interpreta-
tion of the burden placed by law upon those who by official action
have created segregated schools is to utilize official action to deseg-
regate them, as Mr. Justice Douglas has stated, at least until the force
of the early segregation policy has dissipated."

As the Court has already stated, school district lines within a State'
are matters of political convenience. The claim that the defendant
counties have a rig,ht to keep their separate systems to be utilized
solely by residents of the respective counties has little merit in the face
of past discriminatory practices on the part of all of the defendants.
Such a contention buttressed by the historical facts of gross discrimi-
nation against the blacks in almost all aspects of life, which have m
the instant case proximately resulted in the white islands surrounding
the city of Richmond, simply points up the immediate need for the
relief sought. "Even historically separate school districts, where shown
to be created as part of a statewide dual school system or to have
cooperated together in the maintenance of such a system, have been
treated as one for purposes of desegregation." Lee v. Macon County
Board of Education, 448 F. 2d, at 752 (1971) . The Chief Justice2 speak-
ing, for the Court in Swann, supra, points out the need for 3udicial
action where State agencies have deliberately fixed or altered demo-
graphic patterns. Such patterns as shown by the racial composition
of the res_pective political subdivisions in this case are an inevitable
result of State action.

The consolidation of the respective school systems is a first, reason-
able and feasible step toward the eradication of the effects of the past
unlawful discrimination. All that is required of the defendants is that
they take affirmative action to maximize integration in all feasible
ways to the end that there will be the immediate establishment of a
umtary school system resulting, as the Court finds from the expert
testimony adduced, in the opportunity for the plaintiff class to secure
that to which they are constitutionally entitledequality of education.

The Court's specific findings of fact, based almost entirely on un-
contradicted evidence, amply support the relief prayed for. In the
solution of the problem of school segregation, Federal courts have not
treated as immune from intervention the administrative structure of a
State's educational system, to the extent that it affects the capacity to
desegregate. Geographically or administratively independent units
have been compelled to merge or to initiate or continue cooperative
operation as a single system for school desegregation purposes.

lb From opinion denying stay in Gni/ Heung Lee v. Johnson, et a1, Supreme
Court of the United States, No. A-208, October Term, 1971, 92 S. Ct. 14 (1971 ).

et"f'.
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Although under governing 1)recedents speoial deference is due a
State's decision to adopt a particular organizational structure in pur-
suit of quality education, where adherence to any such plan is chiefly
motivated by a preference for separation of the races, courts intervene
to forestall any segregatory effect. Where the effect of maintaining a
given organizational structure is to prevent the achievement of a
substantially greatev degree of actual desegreffat ion otherwise attain-
able, school administrators must justify their l'decision by reference to
predominantly nonracial educational motives. Cases outside this cir-
cuit have addressed themselves prhnarily to the issue of the racial
effect alone, without regard to subjective intention, of creation or
maintenance of separate school systems. However, in each such case
where a search for invidious motive was undertaken,it was found.

iThe rearrangement of district boundaries where t will cause less
than complete segregation has been enjoined where it would impede
or frustrate the achievement of desegregation and no substantial State
interest, save the desire to continue segregation, supported the change.

In Burleson v. County Board of Election Commissioners, 308 F.
Supp. 352 (E.D. Ark.) Ord. 432 F. 2d 1356 (8th Cir. 1970), the nearly
all-white Hardin area sought to secede from the Dollarway school
district; it had been made part of that district in an earlier consolida-
tion move prior to Brown. The separation attempt followed desegrega-
tion decrees addressed to the entire area, but sentiment had been build-
ing for it beforehand. The trial court found that the effect on racial
proportions in the district would not be insubstantial ; the black per-
centage would ao from 55 percent to 57 percent immediately, and
further white flit:gilt could be expected. The mart refused to permit the
division in circumstances where it was readily inferable that the proc-
ess of desegregating would be made substantially more difficult by the
withdrawal of the Hardin area, and the change was at least partially
motivated by a desire to escape integration. Motivation, however, was
not the key to the Burleson court's decision ; the crucial factor was the
impact upon an area in the process of creating a unitary school system.

In Aytch v. Mitchell, 320 F. Supp. 1372 (E.D. Ark. 1971), an ef-
fort was made to divide by referendum a school district in the process
of desegregation ; if successful, the resulting independent clistricts
would be nearly all-black and all-white. As in Burleson, secession sen-
timent had existed before a desegregation decree was filed, but came
near fruition thereafter. The court determined that the divisim of
the district was racially motivated and, i.egardless of motive, would
almost completely impede segregation. Because of the impact of the
separation on the. loed authorities' duty to desegregate the schools,
the change was enjoined. Id., 1377.

The city of Oxford, Ala., had had an independent school system un-
til 1932, when its schools became part of the Calhoun County system.
During the 1969-70 school year, when Calhoun County schools came
under orders to develop a desegreoution plan, Oxford established its
own school system. Its new boareof education consented to a county
board proposal which entailed the receipt of blacks in its schools, rais-
ing their student bodies to about 20-percent black in population. The
city was about 5 percent black. The plaintiffs suggested an alterna-
tive, involving sending some Oxford residents to formerly black
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schools rather than closing them. The district court ordered a zoning
plan covering county and city systems, the substance of which is not
here relevant.

The Fifth Circuit rejected Oxford's contention that its separate
status entitled it to keep its students within city boundaries and up-
held the district court's decision to treat the city and county as a single
unit.

We hold that the district court's approach was fully within
its judicial discretion and was the proper way to handle the
problem raised by Oxford's reinstitution of a separate city
school system. The city's action removing its schools from the
county system took place while the city schools, through the
county board, were under order to establish a unitary school
system. The city cannot secede from the county where the
effectto say nothing of the purposeof the secessIon has a
substantial adverse effect on desegregation of the county
school district. If this were legally permissible, there could
be incorporated towns for every white neighborhood in every
city. . . . Even historically separate school districts, where
shown to be created as part of a statewide dual school system
or to have cooperated together in the maintenance of such a
system, have been treated as one for purposes of desegrega-
tion. . . .

School district lines within a State are matters of political
convenience. It is unnecessary to decide whether long-estab-
lished and racially untainted boundaries may be disregarded
in dismantling school segregation. New boundaries cannot be
drawn where they would result in less desegregation when
formerly the lack of a boundary was instrumental in promot-
ing. searegation. . . .

Oxford in the past sent its black students to county train-
ing. It cannot by drawing new boundaries disassociate itself
from that school or the county system. The Oxford schools,
under the court-adopted plan, supported by the city, would
serve an area beyond the city limit of Oxford. Thus, the
schools of Oxford would continue to be an integral part of
the county school system. The students and schools of Oxford,
therefore, must be considered for the purposes of this case
as part of the Calhoun County school system. Lee v. Macon
County Board of Education, supra, No. 30154 (5th (Jir. 1971).

Soon thereafter another panel of the same court rejected the attempt
of another Alabama city, Pleasant Grove, to create a "splinter" school
district, .physically within but administratively separate from Jeffer-
son County, with the effect of thwarting the operation of a unitary
school system. As in the Oxford case, no study of the motivations
lying behind the separation was made; it was deemed irrelevant. Any
limitation, the court said, citing North Carolina Board of Education
v. Swann, 402 U.S. 43 (1971), on a school authority's discretion which
worked to prevent its fulfillment of the affirmative oblio.ation to oper-
ate a unitary system could not receive judicial recognition. Stout v.
Jefferson County Board of Education, No. 29886 (5th-Cir. July 1971).

One further decision by a State court established the duty of the
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State's colmnissione of education to prevent nearly all white Morris
Township from withdrawing its studenti from the secondary school
in Morristown, which it surrounded and which had a substantially
greater proportion of black students. The two legal entities, the New
Jersey Supreme Court said, realistically constituted a single com-
munity in fact, divided by arbitrary political boundaries. Jenkins v.
Township of Norris School District, 279 A. 2d 619 (June 25, 1971).
They were interdependent in most municipal services. Black resi-
dences, however, were located mainly in the town, where housing
costs were lower. The town's school population was 39 percent black,
whereas that of the township was 5 percent black. Nearby schools of
the two jurisdictions had disparate racial enrollments, readily per-
ceived by the community. Township students attended the high school
in the town, about 14 percent black. If they withdrew as planned the
black ratio would double immediately and continue to rise. A township
referendum had supported separation rather than merger of school
systems, and plans were set in motion to create a separate township
high school.

The commissioner foresaw the creation of segregated school sys-
tems, but thought that he lacked the power to prevent it. The State
supreme court emphasized by contrast the broad authority given the
commissioner over the State's school system and the firm statutory
policy against segregation. In addition the court reviewed analogous
cases, such as Haney, supra and Reynolds v. Sims, supra, rejecting
as barriers to the implementation of the equal protection guarantee
existing political subdivision lines:

This does not entail any general departure from the historic
home rule principles and practices in our State in the field
of education or elsewhere ; but it does entail suitable meas-
ures of power in our State authorities for fulfillment of the
educational and racial policies embodied in our State Con-
stitution and in its enabling legislation. Surely if those pol-
icies and the views firmly expressed by this court in Booker
(45 N.J. 161) and now reaffirmed are to be at all meaningful,
the State commissioner must have power to cross district
lines to avoid "segregation in fact," (Booker, 45, N.J. at
168), at least where, as here, there are no impracticalities
and the concern is not with multiple communities but with
a single community without visible or factually significant
internal boundary separations. Id., (slip opinion at 20).

The court adverted to a State-authorized program under which stu-
dents might cross such lines for valid educational purposes and noted
that the districts in question had used such a system. Administrative
constructions by the State's central educational authorities of this
pupil-exchange statute, which narrowed its application in favor of
mcreased local power to terminate the program, were rejected, as had
been earlier self-limiting constructions by the State officials. The New
Jersey court concluded that the State commissioner in law possessed
the power to prevent a termination of the exchange relationship where-
by township residents were educated by the town. Furthermore, in the
context of a single community divided into separate school districts,
he was found to have the authority, in the power to withhold State
funds, to direct a merger of the existing districts into one.

t-..1
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Courts have in other instances as well not merely forestalled the
creation of new administrative units designed to enhance segregation,
but have directed the reconstitution of existing districts so as to facili-
tate school desegregation.

In Haney v. County Board of Education of Sevier County,supra,an
all black and an all white school district were ordered merged. Each
separate district had its genesis in consolidations occurring, during the
pre-Brown era of compulsory segregation. The bounds of each were
very irregular; indeed one was composed of noncontiguous sections.
No explanation for the shape of the districts came to mind save one ;
their bounds followed patterns of residential segregation :

It is readily apparent that the Sevier County Board of Edu-
cation approved reorganization of districts along district lines
which facilitated the segregated system of public education
then required by Arkansas law. Id., 924.

The evidence showed also that after the creation of the larger, segre-
gated districts the few blacks resident in the white district were trans-
ported into the black district for their education.

Because the districts were formed under the dual system and in
order to accommodate its operations, their continuation after Brown
carried forward the effect of that policy and could only have the effect
of perpetuating segregation. The .ffaney court relied in formulating
relief on the statement in Brown II recognizing that the process of de-
segregation might well entail the modification of "school districts and
attendance areas," Browny. Board of Education of Topeka:, 349 U.S.
300, (1955). The force of the mandate to desegregate requires some-
times the sacrifice of a degree of local autonomy in the formation and
operation of governmental units ; otherwise a State would be enabled
to "evade its constitutional responsibility by carveouts of small units,"
Hall v. St. Helena Parish School Board, supra, aff'd. 287 F. 2d 376
(5th Cir. 1961).

The court directed that the districts on remand be consolidated. On
a later appeal from the decree the court of appeals held that the
manner in which merger was effected would not be restricted to those
mechanisms of consolidation provided under State law.

Appellees' assertion that the District Court for the District
of Arkansas is bound to adhere to Arkansas law, unkss the
State law violates some provision of the Constittaion is not
constitutionally' sound where the operation of the Strite law
in question fails to provide the constitutional guarantee of a,
nonracial unitary scilool system. The remedial power of the
Federal courts under the 14th amendment is not limited by
State law. Haney v. County Board of Education of Sevier
County, 429 F.2d 364, 368 (8th Cir. 1970).

Thus the administrative arrangement for a combined district was
ordered altered from that fixed by Arkansas law, in order to provide
for equal representation from the residents of merged segments.

In United States v. Texas, 321 F. Supp. 1043 ( E.D. Tex. 1970),
aff'd. 447 F. 2d 441 (5th Cir. 1971), plaintiffs relied on the action and
inaction of defendant State and local educational officials in per-
mitting to continue intact a number of all-black school districts, sur-
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vivals of the era of segregation. Those officials sued were empowered
to bring about consolidation of the districts in question or were en-
eged in supervising and supporting them from the State level by the
disbursement of State and Federal assistance payments.

The administrators of the black districts had
arranged for, approved or acquiesced in an assortment of
detachments and annexations o,f territory and student trans-
fer and transportation arrangements which have had the
effect of transferring students between administrative units
so as to create and perpetuate all-black districts. fd., 1048.

The State's central officials had approved these exchanges of students
and financed them without giving consideration to constitutional re-
quirements. By annexation or detachment white and black districts
were kept separate. Transfer and transportation policies worked to
the same end.

The court held that "separate neighboring or overlapping school
districts, one black and the other white, are unconstitutional when
created and maintained to perpetuate a dual school system." Id., 1050.
Part of the de jure segregation found was traceable directly to the
operation of the dual system. But the court deemed equally unlawful
those segregated districts which resulted when "[My the isolation of
racially homogeneous residential areas into formal political enclaves,
.district lines drawn prior to 1954 have entrenched segregation . . ."
Id., 1050-51.

Liability in officials with statewide authority was found where they
4participated in the continued support of administrative units which
were created under color of a State law requiring separate educational
facilities or,_ at the least, were formed without regard to constitutional
standards of equality." Id., 1052. Fulfillment of their affirmative duty
and that of local personnel to take such action as is necessary to elimi-
nate the dual system could not be reconciled with continued operation
of district lines which resulted in continued segregation. The court so
held in the context of available State law mechanisms for the elimina-
tion by merger of the offending districts.

State officials were required by the Court to reorganize the districts
with an eye to considerations of equal educational opportunity to cease
permitting local officials to carry on policies whioh tended to foster
segregation, and to enforce these new policies with the affirmative
mandate of sanctions. .After later hearings on the central authority's
proposed plans, they were ordered to prevent transfers of students,
changes in district lines, and decisions concerning transportation ex-
tracurricular activities, faculty assignments, student assignment;, or
curriculum from promoting segregation and to back their policies
with denials or accreditation and of State educational funds.

In other circumstances existing racially separate administrative
units have been compelled to cooperate with others of overlapping
jurisdiction or with districts located nearby for the purposes of
achieving faculty and student desegregation, while continuing to
exist as separate uthts for purposes of curriculum, administration and
some financing. Consideration was given solely to the effect such a
system would have as part of the effort to achieve desegregation. In
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United States v. Crockett Countty Board of Education, No. 1663
Civil, mem. decis. (W.D. Tenn. May 15, 1967) seven ndependent
school systems were directed to collaborate in oi.der

i
to implement a

free choice plan and to desegregate faculties. In Taylor v. Coahoma
County School District, 330 F. Supp. 174 (N.D. Miss. Feb. 12, 1971),
separate State agencies operating racially identifiable high schools
were ordered to act jointly as one board to desegregate the faculties of
each by reassigmnent between the two facilities and to accept students
from within the county on the basis of geographic zones. The existence
of separate legal entities for administration was held legally insuffi-
cient to frustrate required desegregation of the facilities.

In Robinson v. Shelby County Board of Education, Civil No. 4916,
(W.D. Tenn. Aug. 11, 1971) , the district court ordered the joinder as
defendant of the Memphis City School Board in order to desegregate
county schools by pairing with a facility in the city system.

Further support for a court order directing the elimination of ra-
cially identifiable schools by means of cooperation between or consoli-
dation of formally separate divisions of a State's schools system within
a metropolitan area is given by United States v. Board of ,School Com-
missioners of the City of Indianapolis, 8upra. As in other jurisdictions
the public schools in Indiana constituted a centrally operated State
system. Moreover, several State agencies have historically pursued
policies of repression toward blacks. Housing segregation enforced by
private practices and State agencies was common through the years; as
a result black housing reflected a pattern of containment. Schools, too,
had historically beerisegregated, although a 1949 statute had appar-
ently ordered the gradual abandonment of thatpolicy. The Indian-
apolis board, however, by construction and assignment policies de-
liberately preserved racial separation. Zone lines were imposed on
known searegated neighborhoods. In 1954 and in 1968 the outlines
of the dual system of 1949 were still clearly visible maintained by a
great variety of manipulative techniques. As a result in 1968 a great
number of identifiably black schools existed, and in a system with a 36
percent black student body, 88.2 percent of black elementary students
were in majority black schools.

From 1954 through 1970 the black proportion of the district's popu-
lation had expanded rapidly, whereas the expansion of white.popula-
tion took place primarily in Marion County outside the district. New
areas of black housing grew primarily contiguously to existhig black
housing in the city's core. Changes in housing racial composition of
various areas were rapidly followed by dramatic changes in the com-
position of local schools. In some instances the changes in housing pat-
terns could be traced directly to the location of public housing projects.

Furthermore, the State legislature had by special enactment frozen
the size for practical purposes of the Indianapolis school district,
while permitting the city to expand for other purposes. Recently the
movernment of the city and Marion County had been merged for all
purposes except school operation. Left separate from the Inchanapolis
school system were 10 school units within Marion County, which units
collectively had a school population of 73,205, 2.62 percent black.

The court therefore foresaw a process of accelerating advance of
identifiably black schools, as resegrregation took place in schools on
the fringe of expanding blacklieighborhoods.
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[And] the entire central core of the involved city develops
into a virtually all-Negro city within a city when, as in In-
dianapolis, the Negro residential area is largely confined to a
portion of the central city in the first place. Id., (slip opin-
ion at 45).

Given the ability and inclination of whites to depart the jurisdiction
of the defendants, and the likelihood that attempts to eliminate exist-
ina segregation within that restricted area would succeed onlyi briefly,
tebe followed by resegregation, the court determined to consider ex-
ercising its broad equity powers to find a more lasting remedy.Nearby.

imunicipal and school corporations were joined as defendants n order
to litigate the legality of their exclusion from the city system by spe-
cial legislation and the necessity in any

icase

of creatinga metropoli-
tan school district in order to relieve de pre searegation n the city.

Other courts have indicated that a modifigtion of school district
lines, including a consolidation of existing units, might be appropri-
ate purely as a matter of relief from State-imposed school desegrega-
tion. In Calhoun v. Cook, Civil Action No. 6298, 332 F. Supp. 804
(N.D. Ga., July 28, 1971), the district court discussed at length the
history of efforts to achieve the final desegreption of the dual system
in Atlanta. During the pendency of the lawsuit the city's school racial
proportions had shifted from 70 percent white to 70 percent black
and the system's enrollment fell from 115,000 to 100,000 pupils. In
1970 the system lost 7,000 white pupils and gained 1,000 blacks. Areas
of black housing shifted outward from the center over the years, 34
schools, some built since 1961, located along the line dividing zones of
white and black residency in an effort to foster integration, rapidly
converted to all-black occupancy. Twenty:nine schools built to serve
federally funded housing were by 1971 mainly black.

The court attributed the failure to achieve lasting integration to
housing segregation, but, in the absence of evidence to the contrary,
determined that this was beyond official control.

In the absence of adequate facilities to implement a large-scale
transportation plan, the court placed its hopes on a majority-mmority
transfer plan. Desegregation of each facility through transportation,
the court feared, would only result in an accelerated departure of
whites and the creation of an all-black school system; the very result
Brown condemned. The court declined to order substantial further
relief. As a result, of 152 schools, only 38 were left with student bodies
made up of less than 90 percent of one race or another.

However, in a final section styled "Comment" the court noted that no
serious attention had been given to the possibility, of consolidating the
city system with the independent one of Fulton County, in which At-
lanta lies in part :

In terms of efficiency, taxes, and quality education, such
consolidations normally produce long-range improvements.
In terms of the current problem, such consolidation might
produce partial, even though not perfect, solutions. Certainly
for many reasons connected with this case, this one aspect
ought to be studied without delay. Id.,809.

The Court of Appeals for the Fifth Circuit reversed, directing the
lower court to consider the merits of a desegregation plan being pre-
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pared by the plaintiffs. It further directed the district court to enter
supplementary findings of fact and conclusions of law on the proposal
to consolidate the city and county systems outlined in the lower court's
cccomment." Calhounv. Cook, F. 2d (5th Cir., Oct. 21, 1971).

In Bradley v. Milliken, supra, the district court determined that
State-imposed segregation existed in the Detroit schools. Public r.nd
private racial discrimination had created a pattern of complete racial
segregation in housing throughout the city. 03n this matrix the school
authorities had superimposed an attendance zone system managed in
several respects in order to promote racial separation. The State's
central school administrators, further, had witltheld funds which
might have been used to break up the patterns of racial separation,
and the State legislature had attempted to block a voluntary city
desegregation plan.

In its
b

'coal conclusions the district court stressed that the obliaations
imposed bby the 14th amendment fall upon the State and observed that
Michigan s central educational administrators have extensive powers
over the State's educational system, including that of school district
reorganization, and that State law provided mechanisms for annex-
ation and consolidation of school districts. The court did not direct
the joinder of further school districts as parties, however, pending
submission of proposed desegregation plans by local ancl State
officials.

Thus in the Oxford and Pleasant Grove cases2 in Jenkins, and in
Crockett Comity, the achievement of desegeoution and the preven-
t ion of resegregation were found to override Stale policies which might
embody a preference for school attendance within the district of resi-
dence. At the same time courts did not consider the policy of parental
control over their children's schooling of such telling importance as
to require necessarily, the abandonment of separate districts as financ-
ing and a'dministrative units; that question might be resolved as the
State officials and their constituents might wish. In Haney, Texas, and
Burleson, however, consolidation or maintenance of unified status was
considered the appropriate remedy.

Our court of appeals recently decided three "splinter" district cases:
Wright v. Council of the City of Emporia, supra; United States v.
Scotland Neck City Board of Education, 442 F. 2d 575 (4th Cir.
1971) ; and Turner v. Littleton-Lake Gaston School Distract, 442 F.
2d 584 (4th Cir. 1971). In two of the three cases the court upheld the
creation of a new. smaller district of higher white percentage than the.
area from which it was taken.

The rule.which the Court adopted and by which the Court is pres-.
ently

i
bound, requires a two-level analysis. If the new area's popula-

tion s sufficiently different in composition from that of the parent
district to support an inference of an aim to perpetuate segregation,
the Change should be enjoined. If no such drastic change takes place,
the Court must fully analyze the circumstances to determine whether
the paramount motive for the realignment is to preserve segregation,
or is related to valid non-racial educational goals."

t
b ae The judgment of this Court in the Emporia ease was reversed by the U.S.
P Court of Appeals fur the Fourth Circuit. This Court found the motives of city
`i'

officials to be mixed, but concluded that the question of motive was not emi-

t trolling and enjoined the city from operating a separate school system. The,
case is now before the Supreme Court of the United States, as is the Scotland'

L

U.

Neck case.
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In each instance of the three the new, small district had a student
body about half black and half white. In Emporkt the larger district
changed from 66 to 72 percent black; in Scotland Neck from 77 to 80
percent black; in Littleton-Lake Gaston, from 67 percent black to
72.5 percent black. In each case the change was assertedly made for the
sake of providing better financing for the education of pupils in the
withdrawn area. However, in L2ttleton,-Lake Gaston the trial court
found no such purpose in fact. Furthermore, in that case the school
district boundaries followed no preexisting political boundaries which
might have been deemed "natural" and free from segregatory inten-
tion. Finally, the legislative history of the bill creating the Littleton-
Lake Gaston district betriged such a discriminatory purpose. The last
secession therefore was enjoined.

In both Emporia and Scotland Neck the fourth circuit relied in
particular upon the innocent nature of preexisting city boundaries as
barriers which might legitimately be defended as the limits of assign-
ment zones for small areas for which the State concededly had not yet
succeeded in operating unitary school systems. The finding of non-
racial purpose m creating and maintaining such zones appears greatly
to have lunged upon this factor, which entails a number of unstated
assumptions.

Before exploring those points, however, the Court reverts to the first
stage of analysis : Does the effect alone of the lines' maintenance as
assignment barriers support an inference of racial motivation ? In the
metropolitan area of Richmond the impact of the maintenance of
school- division lines is much greater than in the three earlier cases.
The city system's racial composition would shift from over 65 percent
black to about 33 _percent black were a merger cir other cooperative
assignment plan adopted. The county systems at present are about 10
percent black ; merger would more than triple this proportion. The
evidence shows as well a history of county resistance to desegregation

iand to the aims of this lawsuit on racial grounds. This in fact s the
attitude of those in the county and State hierarchies who have the
power to permit or prevent consolidation.

That the dual level test of legality is applicable to mergers as well
as secessions is illustrated by the citation in Emporia to Haney. The
ample evidence that the Richmond area schools were maintained in
segregated status as the city's black population grew, contained by pri-
vats and public forces within the boundaries of the city as the area
expanded, demonstrates that in this case the boundaries of the city, in
relation to the community have been maintained by State action in such
a rummer as to include the areater part of the black population
of the area. Brewer y. School BP'oard of City of N orfolk, supra. On the
primary analysis, therefore, an intention to preserve segregation or
minimize desegregation is shown.

But further analysis indicates the speciousness of the conclusion
that separate city or county status carries with it itn explanation for
the desire to remain separate for school attendance purposes. The rec-
ord in this CR931 unlike that in Emporia contains substantial evidence
concerning the regard in which the Stiae of Virginia and its central
and local officials have held such political boundaries. Never until recent
history have such boundaries been deemed barriers to student aisign-

14)7
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ment. The separateness of political subdivisions as units of school
administration might well be thought built upon a desire to preserve
funds locally raised for the education of children of the locality 27 and
to maintain for parents of the subdivision a voice in the administra-
tion of their children's schools. Thus it might be thought that the reten-
tion of school divisions coincident with political subdivisions indicated
a dominant purpose to servo such goals.

Yet in fact throughout the State and in the Richmond area political
subdivision lines have been ignored when necessary to serve public edu-
cational policies, including segregation. State law has permitted, en-
couraged-, and even compelled such practices. Henrico and Chesterfield
school authorities through the years have employed some tuition ar-
rangements whereby their students were educated elsewhere and have
unhesitatingly explored others. All three jurisdictions, of course par-
ticipated in the tmtion grant and pupil scholarship programs. Alfthree
jurisdictions continue to engage in the operation of specialized joint
proarams.

&operative activitiesvoluntary and centrally imposedhave gone
on in what is in practical terms a single community. The political sub-
division lines have no significance by educational standards and have
been ignored on several occasions to serve the ends of segregation. Such
was the similar case in Haney, Texas, and the Oxford case, where
merger or the disreaard of district lines was ordered.

Itis essentially tiState created system of local government of schools
which is offered up as a justification for maintenance of separate attend-
ance areas. The asserted fixed policy of retaining political subdivisions
as units of assignment does not exist, upon examination. The interests
served by the policy favoring local control time and again have been
sacrificea to other educational ends. It is significant that in this case
the school board of the city of Richmond, which must well know the
necessity vel non of separate operation for purposes such as financing
and curriculum control, fully supports the plaintiff's prayer for com-
bined operation. Moreover, file reality of defendants' objections fades
when one considers that urban government experts have studied the
area extensively, noted the intensity of the prevailing segregation, and
recommended a cooperative solution.

From the insubstantiality of nonracial reasons for adhering to politi-
cal subdivision boundaries as attendance limits, the Court infers that in-
sistence on such a policy must be predicated on its known racial effects.
A purposeful, centrally compelled policy of segrefrbation persisted in
Virginia for many years; its effects endure today and affect the racial
characteristics of the schools. Its abandonment has been

'2'aradual,
piece-

meal. and intentionally reluctant and is less than total taday. No ad-
niinistra tor can plead ignorance of these facts. At the same time, by
means of repeated internal and outside surveys, reports, and recom-
mendations. the magnitude of the problems of the depth of discrimina-
tion and its impact and the means to begin to alleviate it were presented
to official bodies with the power to act:When their response was inac-
tion Or even contrary steps, it cannot be said that they acted without
the intention of infringing constitutional rights. Informed of the con-
sequences of past discrimination, they knowingly renewed or en-

" See Serrano, et al v. Priest, supra, (Supreme Court of California).
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trenched it. "[I]t was action taken with knowledge of the consequences,
and the consequences were not merely possible ; they were substantially
certain. Unde such conditions the action is unquestionably willful.
Keyes v. School District Number One, Denver, Colorado, 301 F.Supp.
279 (D. Colo. 1909) See, Bradley v . Milliken, supra Spangler v. Pasa-
dena City Board of Education, supra; Davis v. Scl:ool Board of City
of Pontiac, supra.

NEED FOR ImMEDIATE DECREE

That the constitutional rights of the plaintiff class cannot be sub-
verted by the maintenance or desire to preserve county or city boundary
lines is obvious. As the Court has pointed out, the maintenance of such
lines has never been an impediment when used or maintained to sub-
vert constitutional rights. See SiM8 v. Amos, C/A 1744N (M.D. N.Div.
Ala. Jan. 3, 1972).

Not only is meaningful integration in a biracial community, such as
we have here, essential to equality of educational opportunity, but it is
required by the Constitution of the United States.

Public education, in this day and time is perhaps the most important
function of State and local governments.' See, Brown I, supra, page 493.

In 1868 the 14th amendment to the Constitution was adopted. The
purpose of the adoption of the 14th amendment, coupled with the 13th
and 156, was to remove the race line from our governmental systems.
In effect, these amendments affirmatively required "that the law in the
States shall be the same for the black as for the white ; that all persons,
whether colored or white, shall stand equal before the laws of the
States, and, in regard to the colored race, for whose protection the
amendment was primarily designed, that no discrimination shall be
made against them by law because of their color." See dissenting opin-
ion, Messy v. Ferguson, 163 U.S. 537, at 556 (1896).

The basis of all prior decisions in school cases, at least since McLau-
rin v. Oklahoma State Regents, supra,and Sweatt v. Painter, supra, is
that dual school systems are impermissible for they cannot provide
equal protection of the laws. The principles enunciated in Sweatt and
McLaurin were said by the Chief Justice m Brown I , supra, page 494,
to apply with added force to children in grade and high schools. The
Court spoke of "those qualities which are incapable of objective
measurement. . . ."

Here, the educational experts in whom the Court has confidence
point out that the plaintiff class, by reason of the acts of the defend-
ants, or in some instances the failure of acts on the part of the defend-
ants, are handicapped in their pursuit of education. The quest for
equality or educational opportumty for Negroes has been going on for
these many years without complete fruition, which is all the more piny -
ous when one examines the clear and coaent language of the 14th
amendment to the Constitution of the enited States and the pro-
nouncements of the Supreme Court from as early as 1938.1T` The very
purpose of the 14th amendment was to do away with discrimination
between our citizens, and especially in those matters which are of
fundamental interest.

1" See Missottil ex ret Gaines v. Canada, 805 II.8887 (1988)

72-1613--72-11
1.59s! It
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The overwhelming evidence before this Court is to the effect that in
a biracial community, as here, meaningful integration is an essential
element of securing equality of education.

An analysis of the testimony of those experts who were called on
behalf of the defendants shows that the primary objection arose from
a fear engendered by the obvious need for financial stability. Indeed
one witness, Dr. Hooker, upon being asked, "What is the importance
to the maintenance of the high-calibre school division or school system
of consistent financial support?", answered, "Well, everything de-
pends on it." As the Court has 13revious1y pointed out, financing has
not been an obstacle when consolidation of school systems was desired,
nor is it anticipated to be so in this case."'

If there is to be public education it must, under the Constitution, be
afforded to all on an equal basis.

It is indeed a sad commentary that by reason of the tenacity with
which State and local officials have cluno. to the ways of the past in an
effort to keep the races apart in one of ta most important functions of
government, i.e., the education of our children, that thousands and
thousands of words have been written in judicial literature, when to
this Court the followina language, inteipreted in the manner in which
it was intended to be interpreted, that is giving effect to the ordinary
meaning of the language contained therein, bespeaks it all :

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall
make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States ; nor shall any
State deprive any person of life liberty or property, without
due process of law ; nor deny tc; any person within its juris-
diction the equal protection of the laws. Section I, 14th
amendment to the Constitution of the United States.

While the Court has concluded that under the circumstances exist-
ing the work of Dr. Little in formulating the metropolitan plan was
exceptional, the Court is likewise satisfied that, with the cooperative
efforts of the other educators within the proposed metropolitan plan,
perhaps an even better Plan will emerge. .

The Court feels it necessary, however, not to aWait. any proposed
modifications, but to order the plan to be implemented to the end that
a metropolitan school system will be in effect for the commencement
of schools in September 1972.

History shows that it is only Since the Mandate of Green, that there
has been any discernible response in Virginia to the eradicating of
unitary school systems. In 'mist instances any action taken has been
done under threat of financial loss or court action.

We have, in the instant case, a situation wherein one of the wit-
nesses hasalready been subjected to abuge, a political leader who speaks
of revolt,, another school administrator who by his suggestion that
we would .be better off if we Could forget the past evidences to the
Court, a lack of understanding that the present is simply a culmina-

nb See Serrano v. Prink supra, and , Rodriquez v. San Antonio Independent
School. District, C.A. No. 68-175-SA (W.D. Tex., Dec. 23,1971).
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tion of the past and, unless affirmative action is taken, a prophesy
of the future.

While the president of the State board has recommended consolida-
tion as a solution of some of the problems faced by smaller school
districts, and while he was Willing to endorse integration as a desir-
able educational goal, his endorsement was tempered to the extent that
this should be done so long as it is not, in his terms, "disruptive."
In addition he added the proviso that it should have the support of the
community at large. He, as well as the political leader who gave voice
to suggestions of revolt, may well have, in their views, been respon-
sive to the community. It is the Court's view that the burden will be
lessened somewhat on all of the defendants, at least insofar as they
are concerned with what they perceive to be the community response,
if the actions taken in implementing the metropolitan Plan are done
so by mandate of this Court. Indeed the Court decrees it its duty
and responsibility to so do.

It should be pointed out. that the Court in considering the testi-
mony of the experts gives greater weight to those experts whose
opinions were to the effect that equality of educational opportunity
would flow from the consolidation of schools in the metropolitan
area, and that the proposed plan is both reasonable and feasible,
than to the testimony of those whose opinions differ. In considering
the weight to be given to the testimony of all of the witnesses, the
Court has considered their qualifications, experience, interest or lack
of same in the outcome of the litigation, their bias if any, as well as
their actions upon the witness stand, and the weight and process of
the reasoning by which they supported their respective opinions and
testimony, and all other matters which serVed to illuminate 'their
statements.

. The Court makes the following additional findings of fact as sup-
plemental to its general findings of fact heretofore stated.

STATE INVOLVEMENT

The general supervision of the school system of the State of Vir-
ginia is vested in the State board of education, which has the power
to adopt bylaws for its own government and to make necessary rules
and regulations for the management and conduct of schools not in-
consistent with law. Virginia Code sections 22-111 22-19 (1971 Cum.
Supp.).

The State board of education establishes by regulation the duties
and powers of division superintendents.

If a local school division delays beyond a certain date in appointing
a superintendent, the State board intervenes and appoints one. On
May 23, 1969, the board appointed superintendents m Chesterfield,
Fairfax, and Prince Edward Counties, and the city of Colonial
Heights.

The State of Virginia is divided into school divisions which report
achievement test scores of their respective pupils to the board.'

The State board establishes standards of teacher certification and
precludes any school division from employing a teacher without such
a certification, save when exceptions to the overall 'rules are made to
meet emergencies. The control of that situation rests with the State
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board. The board maintains a list of personnel eligible to be appointed
as division superintendents, and has taken action to do so where local
school divisions have delayed such appointments.

For the school year 1941-42 the board issued regulations reference
State funds to school divisions paying salaries to supervisors of instruc-
tion and directors of instruction nikaack and white schools.

In the early 1940's the State superintendent of public instruction
participated in the creation of specialized libraries for black schools,
supported in part by local contributions, private funds, and State ap-
propriations.

The board in 1949 authorized a contract for purposes of providino
medical and dental training for black Virginia residents. The quoa
for the State was not to exceed 24 students per year.

At least for the last 30 years the State superintendent has issued
memoranda to division superintendents setting forth in detail changes
in $tate law concernino. the operation of schools. The State board has
considered and endorse' 5d proposed changes in the school laws of the
State. It has conducted through its various officials conferences for
school principals. In 1962 sucli conferences were held, the theme of
which was "Today's Challenges in Secondary Education." White sec-
ondary school principals were to meet in one section of the State and
Negro secondary school principals in another.

The State compulsory attendance law becalm effective June 28, 1968.
On July 17, 1968, division superintendents were advised of this change
in the law by superintendent's memorandum. On February 13, 1969,
the assistant superintendent of public instruction advised division
superintendents of emergency school legislation passed in the recently
concluded January 1969 special session of the General Assembly. These
included the repeal of compulsory attendance law and the provision
for tuition grants.

Regional meetings for certain teachers and conferences have been
held under the auspices of the State department of education and
have been segregated by race.

At least through 1966 the State board administered scholarships
financed byan endowment providing that the income from which was

ito be used n awarding scholarships to worthy white male students,
born in Virginia and residents of Virgitha, to attend colleges. A mem-
ber of a three-man committee for regional scholarships concerning the
awarding of said scholarships was the then division superintendent of
schools from Chesterfield County.

School boards are required to report recommendations to the State
board of those extracurricular activities which they believe should be
carried on in the schools.

The State board's finance committee has exercised its authority to
grant from its discretionary fund sums of money to Prince Edward
County upon the reestablishment of a public school system in Prince
Edward County, the schools of which had been closed for 5 years.

The State legislature has given the State board of education the
,power to prescribe standards of quality for education for the State's
school divisions and they have established standards of quality." For

" Va. Code § 22.19.1 (1971 Cam. Sapp.)
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some years past the standards have been fixed for the accreditation of
schools, certification requirements for teachers, and standards for new
school construction or additions.

Under standards recently adopted, it is required as to each school
division that "the percentage of the student population achieving
at or above grade level norms or the equivalent as measured by ap-
proved standardized achievement tests, will equal or exceed the mean
ability level of the student population as measured by appropriate
scholastic apt i tu de tests."

Under present law, as interpreted by the superintendent of public
instruction, the general assembly is enpowered to fix, for each school
division, the amount required to be appropriated in order to maintain
state-mandated standards of quality education.

Under the procedures of accreditation formerly in effect, if a school
was below standard, the State board would so indicate to the local school
authorities and would assist with its staff the local school board to
bring the school up to par.

If a school division fails to meet the qaulity standards fixed by the
State board, it is so reported to the general assembly.

If a locality does not provide that amount of financial support which
is required by the General Assembly, then the State Board of Edu-
cation commences leaal procedures, through the attorney p;eneral of
the State, leading; Oa court order compelling local officials to raise
the necessary funds.

The president, currently, of the State board of education is Preston
C. Caruthers. The budget which the board has proposed to the gen-
eral assembly for the next biennium is approximately $1.3 billion.
Among the programs recommended for adoption are the provision of
free textbooks at the elementary school level, an increase in elementary-
level counsellors, and an emphasis on kindergartenprograms.

Of some 871 million dollars received by school divisions in 1969-70,
91 million were from Federal funds and 250 million were from central
State funds, of which about 25 million were disbursed pursuant to
rules and revulations of the State board of education. Other State
disbursemenes handled by that authority are governed by formula set
out in an appropriation act.

The State board of education has in the past adopted teacher educa-
tion programs, programs in inservice training of teachers, special
education programs, and others designed to increase the quality of
education in the State. In addition, the State board has adopted the
policy of requiring a kindergarten program in all school divisions by
1974.

The State board has administered for many years the literary loan
fluid for school construction.

In August of 1971,the State Department of Education distributed
the State's school divisions a bibliography of ethnic studies material.
Its preface reads in part, "an important task for the public schools in
Virginia is to provide in interdisciplinary, intercultural educational
pmgrams from kinderaarten throu0 grade 12, which builds under,
standing of peoples and American diversity."

The board has been and is now charged with the duty of administer-
ing accreditation standards applicable to private as well as .public
schools. In the opinion of the president of the State board, which the
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Court accepts as a fact, the loss of accreditation by a child's school
would be detrimental to the school and to the child as well. Accredita-
tion standards are fully within the control of the State board, and a
denial of accreditation is a substantial sanction.

In 1971, the State legislature gave new authority to the State board
of education to license proprietary schools.

In April of 1971, the State board of education, with reference to
schools within the State, declined accreditation in 'some cases, accred-
ited some with a warning, and gave unqualified accreditation to others.
Standards for accreditation are continually, becoming more stringent.

School site selection has been subject to review by the superintendent
of jmiblic instruction. School site selections, transportation policy de-
cisions, assicrnment of teaching and academic-su_pport personnel have
not been Ade by the respective local school boards mdependently
of central authority. The State board of education has provided serv-
ices to develop as it did extensively in Henrico, bus routes down to the
finest detail. This is not to speak of the State board's execution of poli-
cies designed to bring about the transfer of students from one school
division to another. Teacher certification has been the province of the
State. Likewise, the State has assigned division superintendents and
reviewed proposals for the hiring of visiting teachers and study super-
visors. The State board sets the basic salary of school superintendents.

The minutes of the Henrico County Board of Education points up
the dependency of school divisions on the State Department of Educa-
tion. For example in 1956 the board authorized its chairman to apply
to the State board'of education for financial assistance in the operation
of a free textbook system provided by Virginia law.

The State board of education in July 1957, at the request of the di-
vision superintendent of schools of Henricooubmitted to the Henrico
School Board the results of its study of white school transportation
needs for Henrico. The report prescribed the specific routes to be fol-.
lowed by each bus. Interestingly, the report recommended the average
daily mileage per bus to be around "40."

In 1964 the State board of education had authority to condition
State reimbursement of salary of a visiting teacher upon compliance
with its credential requirements.

Henrico County in 1969-70 received the following distributions
from State funds: Basic State school fund, $6,088,566 ; driver edu-
cation, $67,201.57; foster home children, $53,675 general adult ed-
ucation, $1,980 ; guidance counselors, $77,400 ; inservice training,
$16,642 ; local supervision, $38,400 ; pupil transportation, $2672838;
special education $184,536.33; summer schools, $42,432; supervising
principals $29,316; teachers' sick leave, $31,676.24; educational tele-
vision, $38,895 ; vocational education, $306,765.18. The total is
$7,245,315.32.

It is the practice of Henrico's school administration to honor any
request from the State department of education.

On the request of the school board, the Chesterfield County Board
of Supervisors approved the introduction of an adult education pro-
gram, 90 percent of the cost of which would be met by the State.

On April 12, 1961, the Board of Supervisors of Chesterfield County
joined in the school board's request addressed to the State board of
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education that the county of Chesterfield be designated a separate
school division.

Henrico County's educational budget for 197041 was $28,283,-
905. The total county budget that year was $57446,586. Roughly
one-third of the county's total budget comes from State and Federal
funds.

Chesterfield County received in State funds during the 1969-70
year the following amounts : Basic State school fund, $5,951,637 ;
driver education, $64,421.023 foster home children, $45,957 general
adult education, $1,080 ; guidance counselors, $60,330 ; inservice train-
ing, $15,544; local supervision, $34,770 ; pupil transportation, $301,-
602 ; special education, $93,975.80 ; summer schools, $25,500; supervis-
ing, principals, $22,218 ; teachers' sick leave, $36,735.57; educational
television, 05,374.65 ; vocational education, $140,756.36. The total
State funds received was $6,829,901.40.

Annually, the system receives from the Federal Government
$624,883.

During 1969-70, the city of Richmond received the following
amounts in State funds for education : Basic State school fund, $6,-
460,596; driver education, $45,774; foster home children, $55,823 ; gen-
eral adult education, $13,362 ; guidance counselors, $104,640; pservice
training, $24,821.25 ; local supervision, $47,280 ; pilot studies, $13,-
641.87; pupil transportation, $16,005 ; special education, $530,320.90 ;
summer schools, $43,575; supervising principals, $40,722; teachers'
sick leave, $42.323.47 ; educational television, $48,738.75 ; vocational
education, $616,948.62. Total State funds for that year were
$8,104,571.86.

SCHOOL DIVISIONS
z

Both before and after 1954, school divisionswere created or dissolved
by action of the State board of education.

In the minutes of the State board of education for August 24-25,
1944, the following appears :

The Superintendent .presented a long-range plan fer the
consolidation of school divisions with a view to greatu effi-
ciency in the administration of school affairs. This plan would
call for the creation of between 50 and 60 school divisions in
the state to replace the present 110 divisions, and would in-
volve the creation of division boards of educatien, the mem-
bership of which would be based upon the school population
in the counties, or in the counties and cities comprising a
division. The board looked with favor upon tlie general plan,
subject to the working out of details.

While the State board of education never imposed single division
status upon two political subdivisions if those subdivisions did not wish
to be so combinecl, the State board did not, however, always consent to
the dissolution of a school division comprising two political subdivi-
sions, even though the school boards of each political subdivision might
so request. On January 24, 1947, the State board declined to separate
the existing school division of King George and Stafford Counties,
despite the request to do so of the Board of Supervisors of Stafford
County. The school boards of each county desired to continue the exist-
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ino. arrangement. The State board expressly acted in consistency with
"tre established policy of the board to recommend larger units of
administration."

On application of the school boards and boards of supervisors in-
volved, the State board of education realined school divisions among
six Northern Neck counties. When citizens of Gloucester County pro-
tested, the State board refused to reconsider its action.

The board appointed a committee in 1952 to consider the separation
of Prince George County from the city of Hopewell, the two then com-
prising one school division. Upon the committee's recommendation, no
action was taken.

On April 23, 1953, the State board of education established Al le-
ghany County and Covington City as a single school division. Rec-
ords show that this was in accord with resolutions submitted by the
school boards of each political subdivision. The positions of the gov-
erning bodies of these political units are not recorded. On the same
day, Charles CityCount y and New Kent County were established as a
single school division, in accordance with requests by both school
boards, although James City County had been part of the division, but
again the State board minutes do not indicate the boards of supervi-
sors' views. At the same time, James City was combined with the city
of Williamsburg, subject to the completion of arrangements by the
.two school boards.

The school division of Warwick City and York County was abol-
ished, and each political entity was made a separate school division in
1955, subject to approval by the legislative body of each subdivision.

In March of 1957, when so requested by the school boards and boards
of supervisors of Amelia and Nottoway Counties, the State board of
education abolished a joint school division comprising the two coun-
ties and created a single school division for each.

On Februaiy 25 1960, the State board of education resolved that
a new school division of Halifax County and the city of South Boston
was created. The minutes show that the school boards of each political
subdivision requested such action. Nothing is stated concerning the
governing bodies of either subdivision.

In March 1962, the governing bodies and school boards of Franklin
City and Southampton County requested the formation of separate
school divisions for each. The State board of education took no ac-
tion on the request. "Concern was expressed over the further estab-
lishment of small school divisions, and Dr. Wilkerson was requested
to suggest to the local school officials that the matter of the possibility
of operating the schools for the city and the county under section
22-100.1 of the code be carefully explored." Effective july 1, 1962, the
State board of education divided the school division comprising the
city of Franklin and Southampton Countyinto two school divisions.

Upon application by the boards of supervisors and the school boards
of Lexington and Rockbridge, in 1966 the board created separate
school divisions for each. Action was taken after a presentation by
Lexington residents, including the factors of school population, mini-
mum school size, and the city's willingness to accept county pupils
in its high school on a tuition basis.

In 1968, the State board declined to separate the Gloucester, Mathews
County school division. Both the board of supervisors and the school
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board of Gloucester County had requested separation. However, the
Mathews County school board opposed such a move. The State bOard
found that separation of the school division "might not at this time be
in the best interest of the children of the two counties." (RSBX 82, at
19). However, effective July 1, 1969, the State board, in January of
1969, established separate school divisions for Gloucester and Mathews
Counties. The State board, in its minutes, summarized its policies on
the point of division consolidation :

The State board of education is convinced that the size of an
administrative unit is usually a major factor in determining
the scope and quality of the instructional programs and re-
lated services. Certain operating economies are also often re-
lated to size and total pupil enrollment. The State board,
therefore, has favored in principle the consolidation of school
divisions whether they viewed creating administrative units
appropriate to modern educational needs. The board regrets
the trend to the contrary, pursuant to which some coimties
and newly formed cities have sought separate divisional status
based on political boundary lines which do not necessarily
conform to educational needs.

The board related that, although State law empowered it to create
and dissolve school divisions, still the operation of schools at a local
level is within the control of the city and county school boards of sup-
rvisors or city councils. Under this arrangement, "it has been impos-
sible for the State board of education to effectuate a satisfactorT con-
solidation program or even to assure that school divisions consisting
of more than one political subdivision would operate in a manner
which effects economies or results in genuine educational benefits." In
the light of the failure of Gloucester and Mathews Cotmties to develop
ooperative programs, the State board concluded to separate them.

On January 3, 1968, the State board of education resolved that,
"effective consolidation of school divisions is a prerequisite to quality
public education in many areas of the State." To this end the board
recommended some changes in the outstanding law. "The board em-
phasizes the need, in any such plan, for adequate provision for the
financing of consolidated school Ilivisions, and urges early considera-
tion of such constitutional and statutory changes as may be necessary
to provide for effective consolidation and financing of the school
divisions."

On February 7_, 1969, the State board considered the request of
Bedford County School Board and Bedford City Council to establish
a single school division comprising the county and city. The county
school board specifically requested that no action be taken which
might interfere with efforts of the county to educate children of the
city under a contract system. "Dr. Wilkerson observed," the minutes
relate, "that the establishment of one school division would certainly
be in accord with such efforts." The board so acted.

On request of till official bodies involved, the board disFolved the
school division composed of Richmond and Westmoreland Counties
and established separate school divisions for each. Action was taken
after an explanation of the minimal cooperation existing between the
two counties.
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Lancaster and Northumberland County School Boards in March
of 1969, petitioned for separation also. The board refuseh to act at
the time, in the light of the history of cooperation the failure of the
board of supervisors to take a position, and the divided community
sentiment. At its next regular meeting it was learned that the legis-
lative bodies joined in the request. The board inquired of opposition
among black residents to the separation, and the delegation stated
that apparently this was not a real factor, after further understanding
of the problem. The delegation submieted a position paper to the
board which gave as one reason for the separation that additional
efforts would have to be made by school authorities in the near future
because in 1970 both counties were "faced with total desegregation."
The board ratified the separation.

At the State board meeting of August 19-20, 1969, discussion was
had as to the separation of the city of Emporia from the combined
Emporia-Greensville County school division. The city officials pro-
posed it, but the county school board opposed the move. The city
children were then educated by the county school board under con-
tract. City officials represented to the State board that, after a recent
school desegregation decree of this court, they feared the county would
not be able to provide for city children an acceptable level of educa-
tion. Apprehension was also expressed that unless a separate school
division were established, city children would be bused to county
schools rather than permitted to attend the nearest school. The com-
mon school division had been established only 20 months before, over
the objection of the county board of supervisors. Efforts to create
a joint school system were fruitless, however, and the contract terms
unsatisfactory. The city recognized that the State board's policy dis-
couraged the creation of small school districts, but statedthat separa-
tion in this case would foiter quality education. The State board de-
nied the request,. pending Federal litigation. This action signifies
that common division status was considered by all to have an impact
not only upon the administrative structure but on the attendance
patterns as well.

Currently the city of Fairfax and Fairfax County are separate school
divisions, each with its own superintendent They operate together
pursuant to a contract, with the county educating the city children.

Section 22-100.9 of the Virginia Code provides that in the event
a consolidated school division is created, operating costs and capital
outlays shall be shared on a prorata basis on enrollment of pupils, or
on another basis agreed to bY participating political subdivisions. The
State board of education never specifically recommended repeal or
modification of this statute. This section was first enacted in 1954 and
dealt with expenditures for capital outlay and incurring indebtedness
for construction of school buildings. A 1956 amendment added "local
operating coSts." In 1957, while t e creation of a consolidated school
division embracing the city of Covington and Alleghany County was
under consideration the attorney general of Virginia ruled upon the
validity of a method of meeting capital and operating costs other than
that set forth specifically in section 22-100.9. He stated that it was
permissible for the political subdivisions to share such costs as to each
school facility accorcling to the number of residents of each subdivision
educated in that school. Rep. Atty. Gen. 240 (1957).
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In December of 1962, the attorney general of Virginia endorsed a
fmancing plan agreed upon by the school boards of Washington
County, the town of Abingdon and the city of Bristol, whereby the
city board would be reimbursedby the other two boards for the capital
costs of enlarging the Douglas High School in Bristol. Douglas had,
since 1948, served as a central high school for Negro residents of the
three areas, and it was proposed to expand the program. The State's
chief legal officer held that capital outlay and debt service might be
charged. against Washington County and Abingdon according to at-
tendance by residents of each. Rep. Atty. Gen. 230 (1962).

The State board of education hos never promulgated regtilations
setting forth the financial plan of operation of schools witlun a con-
solidated school division as contemplated by Virginia Code section
22-100.8 (1969 Repl. vol.).

The State board of education has a policy wth respect to consolida-
tion of school divisions; in generals it .has been to encourage the con-
solidation into a single school division of two or more sparsely popu-
lated rural counties. 'Phis policy would not be directed toward the con-
solidation of the city of Richmond or school divisions of its size and
the tiwo counties in issue here. et

On April 23, 19711 the State board chairman appointed a three-
member ad hoc committee to consider the division consolidation of the
schools of Buena Vista, Lexington, and Rockbiidge County, and of
other localities requesting such assistance.

The policy of the State board of eductaion to encourage consolida-
tion of school divisions has not been addressed to solving problems of
desegregtaion.

The amended State constitution gives the State board of education
the power to divide the State into school divisions subject to criteria
and conditions established by the general assembly. This last qualifi-
cation was not recommended 13y the commission on constitutional revi-
sion nor was it proposed by the State board of education. It had its
genesis in the meneral assembly. A State school official testified that it
was his assumptIon that gm legislature was conscious that the language
that they inserted could have an effect on this Federal litigation.

Section 22-30 of the Virginia Code was amended, effective July 1,
1971, during the pendency of this lawsuit, tand after the motion for
joinder had been granted. Pursuant to this recent legislative action to
implement the provisions of the amended constitution, the State board
of education -was divested of the power to create, without local consent,
school divisions comprising more than one county or city, or so to
divide any county, with certain exceptions made for existing special
town districts, each of whieh had its school boards.

New code section 22-30, setting forth the general assembly's criteria,
limits at least provisionaNy the State board's power to place two polit-
ical subdivisions in one school division it may not so act without the
request of the school boards affected andthe concurrence of the govern-
ing bodies of the counties, cities, and towns affected.

In late 1970, Chairman Crockforcl of the Richmond school board
predicted in a letter to the mayor of the city of Richmond a move,
originated by the counties. to alter school division alinement statutes.
This prediction. a State school official testified,and the court agrees,

icame to pass. The same official testified that, n practice, when the
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State board of education created a single school division comprising
two counties or more, the school board of each county would continue
to operate its own schools. Twenty-eight such school divisions have
xisted in the past. Some of these contmue still as single school divi-
.sions because the political subdivisions of which theywere composed
have been merged. However, those common school divisions shown on
State board exhibit 10 as in existence as of the date of discovery, in
fact no longer exist. For, as shown in superintendent's memorandum
No. 6058 of June 292 1971, the State board of education established
school divisions within the State, effective noon, July 1, 1971, with the
effect of separating political subdivisions formerly comprising a single
school division. Essex and Middlesex Counties are now separate school
divisions, as are King. and Queen and King William Counties. James
City County and Wil !mmsburg City are now separate school divisions.
Halifax County and the city of South Boston have been divorced. The
State board of education has made Emporia City and Greensville
County separate school divisions, although the court takes judicial
notice that the litigation concerning the common operation of schools
of that city and county has not concluded. Salem and Roanoke Cities
are now separate school divisions, as are Bedford City and Bedford
County. Furthermore, Green and Madison Counties and Rappahan-
nock and Warren Counties have been dismantled as common school
di visions.

Significantly, the same memorandum notifying division superin-
tendents of the creation of new school divisions within the State, ad-
vised them concerning the procedures to follow should two or more
school divisions desire to employ the same _person as superintendent.
Such a practice requires the approval of the State board.

On May 28, 1971, the State board, in response to the enactment of
an amended sections 22-30 and 22-37, issued new recommended for-
mulas for the computation of salaries of division superintendents
serving part time for two or more school divisions.

A State school official stated that 17 common school divisions were
dissolved by the State board of education on request. If this figure is
gleaned from the State board exhibit 10, it is out of date ; as noted,
effective July 1, 1971, several other common school divisions were
separated.

The three political subdivisions principally in issue have been sepa-
rate school divisions since 1871 at least. In 1971, however, the State
board of education took action pursuant to the revisions of the Virginia
constitution and new statutory enactments, to divide the State into
school divisions; at that time, it declared Richmond, Henrico, and
Chesterfield each to constitute a single school division.

SEILF-IMPOSED RESTRICTIONS

State school officials' testimony illuStrates that many of the restric-
tions circumscribingthe powers of the State board of education were
essentially self-imposed. These would take the form of policy,.not com-
mitted to writing save as they are reflected in the minutes related to
pairticular office actions, or of regulations .drawn by the State board of
education itself. Mr. Bloimt of the, State office testified that it was his
Amderstan ding that the State board of education "interpreted" its

,
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powers, so that before a combined school division could be ordered there
had to be requests for such action from the localities involved. The evi-
dence shows that even with such requests, the creation of a single
school division would not be automatic. The State board of educa-
tion often took into account factors other than the economies involved
in hiring a single superintendent. Often they appeared to have con-
sidered the impact, apparently a real one, that single division status had
upon efforts to enter into joint or cooperative programs.

According to Blount, the State board of education never declined to
place two political subdivisions in a single school division when so re-
quested.

Blount stated that even assuming Richmond, Henrico, and Chester-
field officials requested and obtained status Gs a. single school division
under prior law, the only result of such action would be that the three
would retain a smgle superintendent in common, and each school board
would continue to operate its own schools. The court does not accept
this essentially egal conclusion as the definitive statement of the
powers or duty of local school boards and the State board of education
under such circumstances.

The county and State defendants assert that when the State board of
education has designated two or more political subdivision as a single
school division, "in every such instance the schools in each county and
city remained mider the exclusive management and control of the
separate school board of each such county and city." That this is
not the ease is demonstrated by the several examples of the coin-
cidence of common division status and the use of such cooperative tech-
niques as the operation of joint schools or the provision of education
to children of two political subdivisions by one of them under a con-
tract. The State board of education has recognized that common divi-
sion status will at the very least encourage such efforts.

The counties and State ask the court to rule that the boundaries of
the three political subdivisions in question have not been maintained
for racial purposes. This is a school desegregation case, and therefore,
in this action, when the court considers the establishment or mainte-
nance of political subdivision boundaries it is mainly for the purpose

iof testing their impact upon school segregation. Seen n that light, the
existing boundaries between the city and the two counties have been
maintained for racial reasons, in one sense, at the very least. What is
important here is that they separate not the city and two counties, but
three school divisions. The evidence shows clearly that the one power
body in the Stategovernment with the authority to modify school divi-
sion lines has shied from that option whenever desegregation rnight
thereby be brought about. Scrupulously the State board of education
has avoided incorporating into its policy, which7 in some instances,
expressly favors the consolidation of school divisions, any notions of
bringing about a ,areater degree of desegregation. Such a policy obvi-
ously must have the natural, probable, and eminently foreseeable effect
of stifling the desegregation process. The president of the State board
of education stated in open court that integration was if not the most
important issue in education today, at least one of them. Yet, when
crucial policy decisions are made by the State board of education, as
in formulating requirements for quality of education, or establishing
policing concerning school division, consolidation, or m promulgating
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regulations on the construction of new schools, or in dictating guide-
lines to local officials concerning the exchange of students between
school divisions, the eyes of the State officials have been scrupulously
averted from the irrefutable reality that each of these decisions will
have a wide impact upon the degree of desegregation existent in the
schools of the Commonwealth.

SCHOOL CONSTRUCTION

In February of 1947, the State board of education issued a policy
statement concerning school consolidation. This paper reads, in part,
as follows :

It is the policy of the Virginia State Department of Educa-
tion to render assistance to the local school divisions in de-
veloping an adequate program of education as follows :

1. Upon request of the local school board to provide survey
services of buildings and transportation needs and to recom-
mend specific consolidations where practical in keeping with
a regulation of the State board of eohcation which provides
that when a social division plans to erect buildings in submit-
ting plans and specifications for approval, it musefirst deter-
mme its school building needs through a long-time plan-
ning program of not less than 10 years based upon a careful
education study of the division and that such a school survey
and long-time planning program shall be definitely deter-
mined before beginning the plans and specifications.

After a 1948 survey of the school building needs of each locality,
the general assembly created a State school construction grant fund,
known as the battle fund. In order to participate, a school division
was required to project its future building needs for at least 4 years.

Under a regulation distributed to division superintendents in 1949,
governing approval of new school construction, the superintendent a
public instruction asserted his competency to approve or reject the
construction of new school facilities on the basis of site location and
size of a proposed facility. Construction regulations read in part:

Approval by the division superintendent of sChools and the
superintendent of public instruction shall include the ap-
proval of the type of construction, the location of the site
within the community, the desirability and need of the new
building, the size of the building, the educational and func-
tional planning, the strength of materials and construction,
maintenance, cost of insurance and such other pertinent fac-
tors that should be considered' in cost .of planning and erec-
tion of school building&

On March 3, 1950, Artliur E. Chapman, supervisOr of school build-
ings for the State Board of Education, transmitted superintendent's
memorandum No. 2434 to division superintendents, styled "Criteria
for Selection of School Sites" :

1. General location :
a. Distribution of school populationnumber and location

of pupils to be served.
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b. Geographical locationdistance pupils must walk or be
transported.

a Accessibility to public highway, transportation, or com-
mon carrier routes.

d. Probable future residential and commercial develop-
ments, including improvements or changes in highways and
transpoitation routescheck with State Highway Depart-
ment and public utility company.

e. Long-range educational and consolidation plans. Future
trend in population and other developments should be studied
and considered.

f. Use of the school for community purposes.
In the early 1950's a special school construction fund was distributed

through the State 'board of education to local school divisions.
Chesterfield County received $305,723.01 ; Henrico received $368,-
222.46; the city of Richmond received $1,316,339.63. There was a fur-
ther allocation of approximately half the size of the first distributed
in the succeeding year.

The State board of education, immediately following. the 1950 ses-
sion of the general assembly, requested that each school division sub-
mit a program summarizing its school building needs for the next 4
years.

As long ago as 1936, the State Board of Education required that
local school divisions submitting applications for State construction
funds adopt a 10-year school construction program, "based upon a
careful educational survey of the division."

Applicants for State construction funds were required to designate,
until approximately 1965, the race of the students for whom the school
was to be constructed.

Although in 1968 the State department of eductaion cautioned all
division superintendents to consider the effect on desegregation of new
school construction, this factor was not incorporated by the State
department into its procedures for review of construction proposals
submitted to it. In this respect, the State department confined its .

duties to "advice and help." The contribution tliat each new proposal
would make to the elimination of the dual school system was not
considered.

The State board's regulations on new school construction apply to
the purchase and location of temporary units as well as permanent
structures. On request, the State board of education will provide serv-
ices to survey and propel the construction needs and transportation
needs of a school division. Also, on request, the State board will in-
vestigate the desirability of consolidation of schools within a division.

By memorandum of July 28, 1970, division superintendents were
still further advised that approval by the State superintendent of
public instruction was necessary for the relocation of mobile classroom
units.

RACIALLY DESIGNATED SCHOOLS

In 1955, the board approved applications for State school con-
stiuction moneys for the building of racially designated schools.'

In 1956, the State board approved variations from school con-
struction regulations for a projected Negro elementary school in
Roanoke.

1.1 3
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By superintendent's memorandum No. 3400, of May 21, 1957, the
superintendent of public instruction requested a survey of school
building needs by local school officials, covering the period July 1,
1957, through June 30, 1962 :

Three separate sheets for reporting survey of needs are being
sent you as follows :

White copyfor white schools (page 1).
Pink copyfor Negro schools (page 2).
Yellow copyfor summary (page 3).

In November 1959_, the State department of education issued a
bulletin canvassing State school construction needs. Enrolhnent fig-
ures, property values, and future needs were all determined on the
basis of the assumption that segregation would continue. And 3-year
need projections wore made on that basis. Whites were anticipated to
need $182,652,548 in new construction, and blacks $51,882,809, over
that period.

Evidence of the competency of the State board of education to
advise and criticize concerning site selections is a letter from John P.
Hamill, assistant supervisor of school buildings, to Fred Thompson,
the Chesterfield superintendent, in January of 1961. In response to
a proposal to expand the Grange Hall High School, Hamill wrote
that the existing facility was quite small, and the pupil population
in the immediate area was not expanding at a &vent rate.

Given existing deficiencies in staff and library, the State official
pointed out that it would be unreasonably expensive to provide a
program of high school education at the Graiige Hall site comparable
to that in other Chesterfield schools. He pointed out that it was his
assumption that most pupils going to Grange Hall lived within 15
miles of one of the other Chesterfield schools.

By superintendent's memorandum No. 4155, of August 21, 1962, di-
vision superintendents were advised that trailers and other portable
school facilities could not be purchased or constructed without the
approval of the State board of education.

On May 25, 1965, the literary fund had outstanding loans to school
boards of $11,9241415.07. Cash on hand was $2,994,634.94. Loans ap-
proved by the State board and held in abeyance pending release of
funds amounted to $10,586,650.

In February of 1967, the State board of education took a survey of
division superintendents in order to determine school building needs
throughout the State for school enrollment through June 30, 1970.

By memorandum of July 14, 1967, division superintendents were
agsin reminded by the State board of education that Virginia law re-
quired the approval of the superintendent of public instruction for
the acquisition of all types of school facilities, "including temporary
and relocatable units; remodeling, alteration, and major renovation
of school buildings; and the relocation of movable units at other
schools." Again on July 28, 1970, division superintendents were still
further advised that approval by the State superintendent of public
instruction was necessary for each public school building project.

Pursuant to the request of the director of the Office of Civil Rights,
Harry Elmore of the State board of education circulated to division
superintendents on May 17, 1988, excerpts from a memorandwn to
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chief State school officers concerning the "affirmative obligation upon
local school officials to eliminate dual school systems through location
and construction of schools." The excerpts from the memorandum do
not employ the word "local." They do, however, state that formerly
segregated school systems "have a positive obligation to see that school
construction .is deliberately used to eliminate the separate school sys-
tem." A quotation from a judicial opinion is included, where in the
Court states, "It is necessary to give consideration to the race of the
students."

The Literary Loan Fund is a source of low-interest loans to locali-
ties for the construction of school buildings, administered by the State
board of education. In some instances, loans from the Literary Loan
Fund cover the entire cost of construction of school buildings."

In August of 1971, there were $17,018,360 worth of loans to localities
which hat' been approved by the State board of education, the funds
for which were held in abeyance pending availability.

Unless a proposed item of new school construtcion meets standards
estabnhed by the State board, the submitting locality is denied State
funds for the purpose.

In the curernt State board regulations concerning school facility site
selection, desegreagtion is not referred to either in recomemndations
or binding regulations. Much is said, however, about anticipating the
growth of areas of new settlement and cooperating with public and
private agencies to coordinate school plant construction and expansion.
Henrico School Construotion:

In 1949 a committee was appointed to seek a location for a consoli-
dated Negro school in the Tuckahoe district of Henrico County.

In November 1951, the board contracted to construct the Varina
white elementary school and reviewed the white housing patterns with
an eye to future school needs. They also talked of Negro sehool con-
struction, without arriving at any decision, save to consider, on a request
from black PTA members, the installation of indoor plumbing in
the Union Negro School. At a subsequent meeting white and black
building needs were determined by specific resolution.

In July 1952, a white census was authorized by the school board.
The PTA of the Gravel Hill School, a black school, petitioned the

Henrico Sehool Board in March of 1953 to replace the outdoor toilets
and other defects.

In 1953, the Henrico School Board requested the State board of
education to rule that certain thickly populated areas be ruled a "metro-
politan district equivalent to a city," and therefore exempt from site
area requirements imposed on counties. School plans were submitted
to the State board before final arohitectural drawings were made.

The Henrico School Board passed a resolution in favor of a sub-
division ordinance requiring the dedication of a school site by devel-
opers, the location to be chosen by the developers and the capacity to
be over 275 and preferably over 500

Revised State construction regulations were issued, effective April 1,
1955. State regulations required the school board to enlarge the Sand-
ston Elementary School site by 5 acres in 1955.

Is In May of 1957. the attorney general of Virginia. in the face of the Brows decision,
ruled in an Wildal opinion that Richmond County officials might use literary loan fund
and battle construction fund moneys to construct a. consolidated elementary school
designated for Negroes. Rep. Atty. Gen. 229 (1927).

72-168-72-12
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In 1955 the school board selected names for the two "Negro schools
under construction," the Vandervall School in Tuokahoe District, and
Henrico Central in Varina District.

In July of 1955 the school board appointed a committee to formulate
school zones within the district.

In August, 1955, the school board requested the superintendent to
prepare a spot map showing the home of each Henrico pupil, the
school which he attended, and his race.

In February of 1956 the school board invited the planning com-
mission to cooperate with it in choosing sites for new schools.

In February, 1956, the school board instructed its superintendent
to discuss with the State superintendent the matter of constructing
temporary classroom buildings to alleviate overcrowding at five exist-
ing schools. The approval of the State board was solicited. On the
same da-v the Henrico supervisor of transportation was requested to
make a detailed study of the entire transportation system ; to this end,
he was authorized to confer with the division of transportation in the
State department of education.

In February, 1956, the Henrico board appointed a committee to
confer with the State department of education in an effort to get speedy
approval of plans for emergency classroom buildings. The same day,
five contracts were awarded for the construction of annexes to existing
schools.

In March of 1957 the board directed the superintendent and other
officials to request that the State board of education approve the con-
struction of emergency units at Highland Springs and Hermitage
high schools in order to relieve overcrowding.

On June 10, 1957, Superintendent Afoody of the Henrico school divi-
sion made application to the supervisor of school buildings in the State
department of education for permission to add four classrooms to
Henrico Central Elementary School. Moody projected an enrollment of
29 0 for the building in the school year 1957-58. He remarked that,
"When constructed, the Henrico central facility had been designed to
be easily expanded." He requested a waiver from space requirements
for the library. A band-written notation en the letter to the State De-
partment identifies Henrico central as the "Varina Negro School."
Moody attached to his letter a "statement of need." He told the State
board that "the Negro school population increase has been definite and
steady, although not so pronounced as the white.

"The Henrico Central Elementary School has eight classrooms and
is now using the library as a classroom. The preschool survey indi-
cates some increase in the first grade for next session. To reduce com-
bination grade arrangements and free the library from classroom use
will require two classrooms for the session 1957-58. To further prepare
for expected enrollment increase over the next few years, another two
classrooms will be required.

"It is therefore proposed that four classrooms be added to the
Henrico Central Negro Elementary School as soon as possible. We
believe such addition will satisfy the needs for classroom space in
this school for the foreseeable future."

The four-room addition to Henrico Central School was built in
1958. Henrico Central is the current Varina Annex and is located
about 1.2 miles from the Varina school.
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On May 8,1957, Moody applied to the supervisor of school buildings
for leave to expand the Vandervall School in Henrico County, a
black elementary school, by adding six classrooms. He foresaw an
enrollment of 336 for the school in 1957-58. The Vandervall School
had then only recently been built with eight rooms, and had been
designed for easy expansion.

noody wrote to the school building service of the State board of
education on March 4,1958, to request leave to make additions and
alterations to the Virginia-Randolph Combined Elementary High
School. The purpose of these renovations was to "furnish adequate
facilities" for all Negro high school students in the county, and the
elementary students now living in the Glen Allen area." A.n entirely
new elementary school plan was proposed. This would contain 14
classrooms and. another 20 classrooms would be added to the existing
buildings for the use of high school students.

Moody's statement of needs related to the Virginia Randolph
project reads as follows :

The population increase among the Negroes of Henrico
County has been less spectacular than has that of white resi-
dents. However, the Negro school population has increased
and recent trends indicate this increase would continue. It is,
therefore, thought advisable and necessary to provide for ex-
panding the present facilities for Negro school pupils in
Henrico County.

At the present time classrooms are being added to the
Henrico Central and Vandervall Elementary Schools which
will help solve some of the problems of increased enrollments
in those areas. It is believesi that a need for more adequate
facilities exists at Virginia-Randolph High and Elementary
Schools.

Present trendspoint to an estimated elementary enrollment
at Virginia-Randolph Elementary of 340 by 1963 and a high
school enrollment of approximately 665 by the same time. If
tho above estimates are borne out the addition of 12 to 14 new
elementary classrooms and a rather extensive renovation of
existing high school facilities, plus some added classrooms,
will be required to meet this growth and provide for improve-
ments in the curriculum offering.

On November 19, 1959, Superintendent Moody submitted to the
supervisor of school buildings a plan for a 900-pupil elementary
school in the Central Gardens subdivision of Henrico County. His
statement of need cited overcrowding in the one existing school in the
Central Garden area and the two outside the zone, to which pupils
were being transported. Moody reported that the Central Gardens
area was being developed rapidly. "The majority of homes con-
structed are in the low-price field and are being sold as rapidly as
completed." He noted further : "Since 1955, whoa Ratcliffe Elementary
School was constructed, 350 homes have been constructed in the Cen-
tral Gardens subdivision% of which 300 homes are completed. In Glen-
wood Farms, which is adjacent to Central Gardens%56 homes are being
built. This does not include individual homes which have been built
in this area. Ratcliffe School is operating at full capacity, and chil-
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dren which would normally go to this school are being diverted to
Glen Echo and Glen Lea Elementary Schools. In Hech ler Village,
near Glen Echo School, 197 homes are under construction, which will
shortly saturate the school, unless relief is provided by construction of
the Central Gardens Elementary School."

On June 3, 1900, Moody stated to the school building service of the
State department of education that although Viromia Randolph
School had been completely renovated in 1958 by trie addition of a
14-classroom elementary unit, still the school boara was of the opinion
that the high school facilities there "must be modernized and made
equal to other secondary school facilities recently constructed in the
county." At this all-black high school, he noted, enrollment currently
stood at 470. He expected this figure to rise to 566 in the next 5 years.
Moody hoped to complete the task of renovation with funds from a
pending bond issue.

An exhibit in the 1962 annexation proceedings between the city of
Richmond and Henrico County shows then existing schools in the city
and Henrico. The legend distinguishes between white and Negro facili-
ties. Fairfield Court School in 1902 Was classified as a Negro elemen-
tary facility. Other exhibits from those proceedings designate city and
county schools by race.

A proposed four-classroom addition to the Fair Oaks Elementary
School was submitted for approval by the State board of education by
Moody, superintendent of Henrico, on March 28, 1963. The cover letter
bears the handwritten notation "negro." The Fair Oaks School, in
the eastern end of Henrico County, was built in 1951 with an intended
capacity of 210 pupils.

The statement of need contains the following summary of a survey
conducted by Henrico school authorities:

Negro housing starts : a subdivision between Cool Lane and
the Central Gardens urea is under construction, consisting of
33 units, which would add approximately 40 pupils of the ele-
mentary school level to the Fairfield district. In addition,
Negro residents have moved into the Glenwood Gardens area
which is near this new subdivision and have added 12 elemen-
tary school pupils to the county. At the present time these
pupils are beingtransported to th

i
e Virginia Randolph Ele-

mentary School n the Brookland district.
It is contemplated assigning the elemenetary pupils from

the Glenwood Gardens and Cool Lane areas to the Fair Oaks
Elementary School. This, together with the present over-
crowding, will require a total of four additional classrooms to
the seven existing classrooms, which will adequately house a
maximum of 330 pupils for the next 5 years.

The State board of education, on the basis of this submission, ap-
proved the proposal. The additions would enable the school board to
cease transpoiting now black residents in the area to the Virginia
Randolph Elementary School in the far north of Henrico.

The State board of education, however, cautioned the Henrico school
board to look be3rond its immediate futuro needs. Rather than con-
structing an addition to accommodate Negro residents, the State official
raised the possibility of an entire new school. Moody responded, "With



the 330 pupil enrollment possible in the expanded Fair Oaks School,
it is felt that there will be little additional ,o-rowth of the Negro popu-
lation in this community of the Fairfield district within the con-
ceivable future, and from this projection no planning for a new
elementary school to house Negro pupils would be necessary."

The approval by the State superintendent of public instruction for
new construction was never automatic.

In February of 1965 the Heurico School Board received a revised
population study and predictions, including rezoning proposals for
the school year 1965-66. The study included separate projections for
Negro and white population and under the rubric "Negro population:"
projected occupancy for the Fair Oaks, Henrico Central, Virginia
Randolph Elementary, Vandervall, and Virginia Randolph High
Schools.

Prior to the 1966-67 school year the school board considered a
pupil population study presented by the director of research and,
on the basis thereof, directed some double shifting of grades 1 and 2
and modifications of zone lines.

For 1966-67 the school board altered zones for Highland Springs
Elementary School, Fairfield Junior High School, Glen Allen Ele.
mentary School, Maude Trevvett Elementary School, Pinchbeck Ele-
mentary School, and Ridge Elementary School.

In February of 1967 new school zone lines were drawn for Tuckahoe
Elementary School, Ridge, Pinchbeck, Maybeury, Carver, Short
Pump, Highland Springs, Adams, Montrose, Sandston, and Seven
Pines Elementary Schools.

On March 20, 1968, the Henrico Board of Supervisors met with the
school board to discuss construction plans for the Harry Flood Byrd
High School and the annual financial plan for school operation for
1968-69.

In March of 1968 school zone lines were redrawn for Holladay,
Chamberlayne, Lakeside, Dumbarton, Trevvett, Glen Allen, Adams,
and Seven Pines Elementary Schools.

For 1969-70 the Henrico School Board modified zone lines for
Davis, Longan, Longdale, Glen Allen, Laburnum, Chamberlayne,
Maude Trevvett, Dumbarton, Adams, Highland Springs, Sandston,
and Seven Pines Elementary Schools.

Per the request of the director of recreation for the county of Hen-
rico, the school board transferred the Coal Pit Elementary School site
to the county of Henrico for recreational purposes. Consideration was
in the amount of $1.

For the 1970-71 session, new school zones were established for Fair
Oaks School, Varina Elementary School, Fairfield Junior High
School, Laburnum Elementary School, Seven Pines, and Chamber-
layne Elementary Schools. The former Henrico Central Elementary
School was reopened as the Varina Elementary School Annex.

On February 25, 1971, the director of construction reported on
progress of the school building program.

In March of 1971, zone changes were made for the following Hen-
rico secondary schools: Douglas Freeman, John Randolph Tucker,
Hermitage. Henrico. Highland Springs, and Varina High Schools;
Byrd. Tuckalme, I Iermitage, Fairfield. -and Brookland middle schools.
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Currently, Henrico County does not have any applications pending
for literary loan fund moneys.

From the year 1954 to date, Henrico County School Board bond
issues total $49,530,000. There have been 11 issued. Fifty-two percent
of these funds have been acquired in three issues made in 1967 through
1970. No construction has been done in the county of new schools since
1959, without bond financing.

From 1954 through 1971, 31 now schools were built in Henrico
Count,y and 36 additions were made to existing schools. Fifteen schools
were built in the years 1954 through 1960 ; 10 of these were over-
crowded when they opened. In these years, 15 additions were made;
12 of the schools involved exceeded their capacity when they were
opened. To meet rapid school population growth, Henrico County
used temporary facilities and a double-shift system in the primary
years. The county kept track of the predicted movements of popula-
tion, foresaw the completion of new subdivisions, predicted overcrowd-
ing, and located new school sites accordingly, attempting to build the
facilities as near as possible to the centers of population. New class-
rooms were built at the rate of about one for every 3.1 working days.

Racial considerations have definitely played a part in the school
construction mprogra of Henrico County.

A comparison of construction data and racial enrollment informa-
tion shows that over the years, by a combination of site selection,
decisions on capacity, and choice of attendance methods, the Henrico
school division has achieved segregation in most of its new facilities.
In 1966, Tnckahoe Elementary School opened with a new addition ;
its racial composition was then 3.3 percent black. That year an addi-
tion was made to J. R. Tucker High School, and it opened that fall
with a student body of more than 1,900, of whom 20 were black.

In 1967, the Adams Elementary School was newly opened ; it served
21 blacks and 774 whites. Carver Elementary School was new that
year as well ; it housed seven blacks and 589 whites. Highland Springs
was a third now elementary school in 1967; its student body was 0.4
percent black, composed of three blacks and 706 whites.

Elizabeth Holladay .Elementary School opened in 1968. Two blacks
and 649 whites were m attendance. That same year an addition to
Glen Lea Elementary was put into use. Glen Left was 1.9 percent black
with eight black students among 411 whites. Douglas Freeman High'
School opened a substantial addition in 1968 ; the school was attended
by 1,654 whites and six blacks. Laburnum Elementary School, with a
20.4 percent black student body in 1970, is the only school with a
noteworthy black enrollment, the year new construction was com-
pleted, to the extent the data discloses.

Although school-by-school racial composition figures are not avail-
able prior to the 19d6-67 school year, it is possible to determine on
the basis of available data that many of the schools built, since 1954,
did not contribute to the desegregation of the system. Douglas Free-
man High School, built in 1954, and with additions in 1961, and
subsequent thereto, was in 1960, 0.7 percent black. Lakeside Elemen-
tary School, which had a substantial addition completed in 1954, was
all white and under capacity in 1966-67. Crestview Elementary built
in 1955, and with an addition in 1956, by 1966, had no black students
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and was likewise under capacity. Glen Lea Elementary opened with a
substantial addition in 1955. By 1966, it had an all-white enrollment.
Henrico Central ElOmentary opened in 1955, and was added to in 1958.
In 1966, it was 100 percent black. Laburnum Elementary School built
in 1955, and expanded in 1960, housed a 4.7 percent black student body
in 1966. Montross Elementary expanded in 1955, was all white in 1966.
Ratcliffe Elementary, dating from 1955, housed only white students
in 1966. Sandston Elementary School enlarged in 19551 was all wlfite
still in 1966. Short Pump Elementary School enlarged in 1955, taught
eight blacks and 270 whites in 1966. Vandervall Elementary was
opened in 1955; in 1966, it was 100 percent black. Tuckahoe Elemen-
tary School built in 1956, 10 years later had a 3.3-percent black enroll-
ment. Baker Elementary School, built in 1957, was 3.1 percent black in
1966. Hermitage High School and Highland Springs High School
were each expanded in 1956 and 1957; in 1966 Hermitage was 0.7
percent black and Higyland Spring 1.6 percent black. Skipwith Ele-
mentary School, built in 1957 was 0.7 percent black in 1967.

The opening of Trevvett Elementary School in 1958 saw Bethlehem
Elementary School, Fairfield Junior High School, Maybeury Ele-
mentary School, and Tuckahoe Junior High School. In 1967, Trevvett
was ali white Bethlehem had one black and 735 whites, Fairfield
Junior High was 4.6 percent black Maybeury was 0.6 percent black,
and Tuckahoe Junior High 0.7 percent 13lack. 1958 also saw additions
to Henrico Central and Vandervall Elementary Schools; these facili-
ties were all black throughout their existence.

In 1959, Seven Pines Elementary School opened and was enlarged
in 1965; no blacks attended it in 1966. In 1959, Virginia-RandoTph
Elementary School was opened; this was all black in 1966-67. Brook-
land Junior High was built in 1959, expanded later, and by 1966, it
housed 10 blacks and 1,586 whites. Central Gardens Elementary
School opened in 1961, with a capacity of 810 students; in 1966, it
was 62.6 percent black and only 522 students were in attendance.
Chamberlayne Elementary School opened in 1961, and in 1966, was
0.7 percent 13lack. Pinchbeck Elementary School also opened in 1961 ;
it was all white in 1966. An addition was made to the Ridge Elemen-
tary School in 1961 ; and in 1966, it was 2.2 percent black. Virginia-
Randolph High School, all black throughout its period of operation,
was expanded in 1961.

In 1962, Jackson-Davis Elementary School was opened; 4 years
later its enrollment was 703 whites and one black. Varma High School,
opened in 1962, was 11.1 percent black, substantially desegregated in
terms of the countywide ratio in 1966, but it was operating over 150
pupils under capacity. Henrico High School also opened that year
had 0.8 percent black enrollment in 1966. J. R. Tucker High School
opened that year as well and had less than 1 percent blacks in its
student body 4 years later.

In 1965, R. C. Longclen Elementary School opened; the next year
it had two blacks and 691 whites in a 'building with a capacity of 810.
Chaterfeeki School Construction:

In 1940, the Chesterfield superintendent recommended to the board
that Centralia and Kingsland Negro schools be consolidated.
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At the August 1940, meeting of the Chesterfield school board the
superintendent reported that the State board of education had ap-
proved Chesterfield's applications for literary fund loans totaling
$200,000 for construction at two white high school sites. The State
department conditioned its approval as to the Manchester project on a
change in site.

At the board meeting of October 28, 1942, black residents of the
ICingsland area requested the board to replace the ICingsland School
with a modern brick building. At a subsequent, meeting a committee
reported that no real fire hazard existed at the present ICingsland
Sch ool.

In 1945, the board directed its superintendent to secure the approval
of the State board of education of plans for a black high school for all
blacks in Chesterfield County, "including those now attending D.
Webster Davis High School."

In March 1945, a delegation of black citizens called the board's
attention to alleged inadequate facilities at the ICingsland colored
school. The board accepted the petition and assured the group that
plans for improved facilities were in progress.

In 1945 or 1946, the superintendent recommended and the board
approved a county school building program, including a Negro high
school for 300 students, three Negro elementary schools, and additions
to two white elementary and two white high schools.

In 1946, the board decided upon a site for the black high school and
authorized the superintendent to purchase it at a price olf $100 per
acre or less. At a later meeting, upon learning that the owner would
accept only $150 per acre, the board deferred the construction plans.

In September 1946, a delegation of the Kingsland PTA requested
that the board relieve overcrowding in that school. The board directed
that their petition be received and filed and stated that steps would be
taken to relieve the situation.

In March of 1947, a delegation of blacks from throughout the county
requested the board not to build the proposed black elementary schools
before the high school. The board resolved to begin construction on
the new elementary sdhools and the high school immediately and con-
currently. Subsequently, application for literary loan funds were
made for the four black schools.

The board of supervisors, on July 8, 1947, approved a building pro-
gram for county schools presented to it, which included additions to
the Manchester, Midlothian, and Thomas Dale High Schools, the
Beulah Elementary School, and the Broadrock School; and the con-
struction of a new Negro elementary school to replace Union Grove
and Union Branch Schools.

Tn 1948, the board of supervisors authorized application for addi-
tional loans for school construction, the funds received from the
Literary Loan Fund having proved insufficient to meet the lowest
construction bids.

Tn 1948, construction of the Negro high school was underway.
On April 8, 1949, the board of supervisors approved the school

board's application for loans to construct four Negro schools: con-
solidated elementary schools at Midlothian, Winterpock, and Kings-
land and a consolidated high school.
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In 1950, on recommendation of the superintendent, the board re-
solved to close the Gravel Hill School at the end of the then current
session and transport its pupils to the Hickou Hill School. They also
directed the superintendent to complete repairs at, Hickory Hill before
the beginning of the 1950-51 session.

In March 1950, the State superintendent requested the Chesterfield
School Board to adopt a plan of construction through the year 1954.
The board, in response, adopted a prooram of additions and new con-
struction. The only new construction for Negro pupils was to be in the
Union Branch Elementary School, capacity 150. The board planned
to build three new white elementary schools and to make additions to
four white elementary and secondary schools.

On the superintendent's recommendation, the school board, because
the Hickory Hill frame building wit.s not in good enough condition
to warrant extensive renovation, decided to make only minor repairs
to that facility.

In 1950, the board directed that arrangements be made as soon as
possible to relieve overcrowding at the Kingsland School.

In 1950, the board purchased-additional land for the site. of the new
Union Branch School, to conform with minimum acreage require-
ments of the State Board of Education.

In January 1951, Hickory Hill citizens requested that the school
board commence construction of a planned addition to the brick build-
ing at the Hickory Hill School. The board stated that other construc-
tion jobs had to be taken care of first.

In early 1951, the superintendent advised the board that the Matoacit
PTA "desired to know definitely whether or not toilets would be
installed in the first-grade classroom." The board declined to act.

On May 3, 1951, the board of supervisors approved the school board's
application for Litentry Fund loans for construction of a Jonestown
School, a Bensley Village School, and an addition to Hickory Hill
School.

In November 1951, the Hickory Hill PTA again requested relief
from overcrowding on the bus and in the school facilities. The board
stated that another bus would be assigned and that construction would
begin as soon as the State provided the money.

In January 1952, black patrons of the Midlothian School requested
permission to use a room in the building for a kindergarten class. They
stated that all expenses would be paid by the community. The board
denied this request.

In 1952, a telephone was installed in the "Midlothian colored school."
Tho State Board of Education allocated $172,415.56 as Chesterfield's

final portion of the Battle Contruction Fund due Jnly 1, 1953.
The Chesterfield Board of Supervisors on January 28, 1953, ratified

the county school board's resolution determining that certain school
construction progra ins were immediately necessary. The facilities listed
were as follows: Jonestown, $95,000; Kingsland and Carver, $100,000;
Bensley, $350,000 ; Broad Rock. $45,000 : Hickory Hill, $100,000 ; Enon,
$225,000; Grange Hall, $225,000; additional schools in Manchester
district, $700,000; Forest View. $175,000; Midlothian, $250,000; Bon
Air, $125,000; Union Grove, $40,000; Benlah, $100,000; Ettrick. $20,-
000 ; Matoaca, $25,000: purchase of land, $75,000; equipment, $190,000 ;
sewage disposal, playgrounds, uthletic fields, et cetera, $160,000.
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At the same meeting, the board of supervisors adopted a resolution
previously adopted by the county school board to issue $3 million in
county bonds to finance new school construction. This was a necessary
preliminary to a bond referendum.

In late 1953, Hickory Hill patrons requested fuither repairs to that
building and a higher priority for new construction on the site. The
superintendent advised them that minor repairs had been made, elec-
trical problems would be investigated, and that "it shouldn't be very
long" before the construction was commenced.

In 1954, the Hickory Hill PTA. again called to the board's attention
alleged unsafe conditions at the school and on the buses. The school
board promised to study and correct the conditions.

Under a decision of a Virginia State circuit court, it was impos-
sible for Chesterfield County to validate unsold school construction
bonds in the amount of $1,500,000 for the reason that the referendum
authorizing such bonds was conducted prior to the rulin_g in Brown.
That decision "brought school construction in Chesterfield County to
an abrupt end."

On March 22, 1956, the board of supervisors adopted a resolution
determining the necessity for $3,500,000 in new school construction,
preparatory to the holding of a bond referendum.

In early 1956, the school board requested its Commonwealth's attor-
ney to solicit an opinion by the attorney general of Virginia as to
whether school bonds, for which a $3,500,000 referendum was impend-
ing, would be used for integrated or segregated schools. The school
board desired to lmow whether it would be legal to spend the money
for integrated construction without the consent of State authority.

The Matoaca PTA pledged support of the bond issue.
At the board of supervisors' meeting of April 3, 1956, R. J.

m
Britton,

a supervisor, stated that in his belief the bond referendu would
achieve citizens' support if "safeguards were effected to prevent the
integration of races in the county schools."

The bond issue failed at the referendum of May 29, 1956.
On September 6, 1957, the board of supervisors passed a resolution

confirming the necessity of $4,500,000 in new school construction and
of the issuance of bonds in the amount.

On October 15: 1957, the voters of Chesterfield County ratified the
$4,500,000 bond issue presented to them.

The Chesterfield School Board has consistently received the approval
of the State board of education for construction projects designated
for the white or the black race. By letter of March 20, 1958, Superin-
tendent Fred D. Thompson of the Chesterfield County school division
notified Arthur E. Chapman, supervisor of school buildings of the
State Board of Education, of the school board's having contracted
with four architectural firms for school construction. Four elemen-
tary school projects and one high school project listedt as well as
additions and alterations to another elementary school, were not
designated by race. However, Thompson further noted that architects
were to perform work on alterations to the Carver High School, the
Kingsland Elementary School, and plans for a new elementary school
in the Ettrick area. Each of these projects was designated "N."

On January 7, 1959, Thompson sent to Chapman further informa-
tion for a proposed four-room Negro elementary school to be placed
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in the Ettrick area. He noted that for years, many Chesterfield County
residents attended the Matoaca Laboratory School, operated by Vir-
ginia State College. That school could accommodate no more than
100 ; additional facilities for blacks in the urea, therefore, were re-
quired.

Further information concerning this Ettrick area school was trans-
mitted to the State board on December 18, 1959. Thompson noted
that the site previously selected "is unacceptable to many of the Negro
citizens," and therefore the project vas held up. The proposed school,
said Thompson, would absorb enrollments from the area for the next
5 years. Thompson added, "It is conceivable that the enrollment in
10 years would reach 360, but with the problems of the day, I find it
entirely foolish to try to project my thinking for so long a period us
10 yrears."

On October 28, 1959, there was a fire in the frame building on the
Hickory Hill School premises, oausing damage in the amount of
$2,713.50.

In 1958, a school board member offered a resolution that the county
refrain from awarding contracts for new construction until State
funds for those purposes could be guaranteed. He feared the termi-
nation of State funds in the event the schools were integrated. The
school board carried the matter over for discussion.

In early 1959, delegation from the Ettrick area requested that a
more suitable site be acquired for the Negro school planned for the
district.

In October 1959, 11 delegation of the Matoaca Laboratory PTA
presented a petition to the board expressing its concern about the
future outlook for elementary ehildren in the Ettrick area. They re-
stated their objections to the board's construction plans and "urged
the board to select another site and to erect thereon a school large
enough to provide adequate facilities."

In early 1960,the county school board requested the State superin-
tendent of public instruction to waive site acreage requirements for
the proposecl Union Grove Elementary School addition. The State
superintendent granted a waiver until the necessary additional land
became available.

On December 7, 1960, the superintendent reported to the Chester-
field board on a, recent study made by his staff on space requirements
for September 1961, in the white elementaryschools where overcrowd-
ing was anticipated. To cure this the superintendent proposed trans-
ferring sections of grades between' buildings, renting additional teach-
ing spaces, and using temporary housing.

iIt was the superintendent's ntention in 1961, to open the Ettrick
area school to ail area residents, with the Matoaca Laboratory School's
admissions covered by Virginia State College.

In late 1961, the superintendent announced to the board plans to
open the school on Dupuy Road and advised them that children now
attending Matoaca Laboratory School and Union Grove Sehool would
be transferred to the new school.

The school board was advised that upon the opening of the Ettrick
area elementary school, the laboratory school's enrollment would be
reduced to 100 pupils, the enrollment of Union Grove would be cut
to 150 pupils, and the Ettrick school would accommodate 120 pupils.
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In May of 1962, Om Chesterfield sdiool board transmitted to the
State board of education its projections as to county school enrollment
over the succeeding years. Over the previous 7 years, it was indkated .
white elementary enrollment rose 601 per year; white high school
enrollment rose 4141 per -ear: Negro elementary enrollment rose 32
per lear; mid Negro high school enrollment rose 11 per year.

The 1962 data evidences an anticipation that white high schools
would continue to be operated separately, at least through 1966, from
the connty's Carver Negro High School. The report also rave Septem-
ber 1961 enrollment figures for all grades in the county s elementary
schools, listing white and Negro schools separately. High school figures
were also listed.

Based on the trends documented, the Chesterfield County school
boanl stated that two additional classrooms at Midlothian and Hickory
Hill Negro facilities would be required in the then immediate future.
At each. furthermore, a mom each year for the succeeding 5 years
would be neceasary. The Negro high school, the board stated. needed an
auditorium and would require two new dassmoms within 5 .1-ents.
Under separate headings Chesterfield listed the necessary additions
and new constructko for its inventory of white high schools. Projected
new classrooms needed at the elementary level were given through the
year 1966-67.

Attached to the figures on new construction needs was a status report
on the current Chesterield $6 million school construction program.
Each facility listed, 26, either for renovation or as new construction,
%vas designated by race.

In mrly 1964, the Chesterfield school superintendent presented each
board member with a copy of a mcent population stuffy of the Rich-
mond, Chesterfield, and lienrko area.

On «Tune 111964. Fred Thompson of Chesterfield wrote to Arthur E.
Chapman in the State department of education, concerning expansion
of the Carver black hie) school. Thomrsou proposed to add two class-
rooms and an auditonum. Need for t e new facility was predicated
upon enrollment projection thrmigh the year 1974. Carver was. at that
time, and for several vests thereafter, an all-black school.

On March 28, 196.k t'he board of supervisors passed a resolution de-
termining the need for MO million for capital sehool improvement pur-
pose& preparatory to a bond referendum.

On May 31, 1966, Thompson again wrote Chapman concerning an
elementary school proposal for the village of FAtrick. He sugrsted
placing a nen: 15-room elementary school on the site then occupied by
an elementary school building dating from the early 1920's. The old
Ettrick Elementary School bad historically been an all-white facility.
Thotipsmi sought a waiver of site area requirements by the State
board. By a later letter Thompson advised Clinpman that he thought
the new school should be placed on this marginal site partly because
the community had developed a strong attachment to the school as a
social as well AS a efiltural center. "Although they are finally mined
to the fact that the building must go. we feel that there would be
strong resentment to our relocating the school."

On September R. 1965. Roy A. Alcorn. Chmterfield schoo: division
swperintemknt. transmitted to the State hoard a mrised rrinest con-
cernintt additions to the Carver Mel] School. Ite asked for wakers of



185

State requirements on a few minor poims. Concerning enrollment
Projections at this all-black high school, he made the following state-
ment:

I feel that although not substantiated by past data, as a
result of relatively recently enacted Federal legislation, a
leveling off, if not decline, in enrollment at this all Negro
high sdiool will be experienced. A new library and conver-
sion of the existing facility into two classrooms would be in
order if the next 2 years proves our judgment incorrect. Pres-
ent library space and acreage would not be a serious detriment
in the meantime. (PX-93.)

On September 26, 19671 the voters of Chesterfield County passed a
Sl4.600,000 bond imme for school purposes which lmd been supported
by the school board and board of supervisors.

Each year between DM and 1968. Owsterfield Cminty built a con-
siderable number of school classrooms.

In 1967, the Chesterfield school board requested tlmt the State de-
partment wnive minimum acreage requiremeras for the J. 8. Fisher
School and the Matoaca Elementary Sdmol for the construction of
kindergarten units.

As of August 20, 1971, it was the policy of the fliesterfield County
school board to receive and transmit State funds, computed on the
basis of average daily membership, to Virginia State College for the
support of the Matoaca Laboratory School. In addition. Chesterfield
provides bus transportation for %loam Laboratory pupils.

None of the construction projects currently underway in Chester-
field County was planned with a view to assisting the desegregation
of various county schools by a strategic location of the site.

The current Chesterfield superintendent was unwary of a memo-
randum distributed by Harry Elmore. of the State department of
education, to division superintendents on May 17,1968, which e.civises
division superintendents of HEW'S unuirement that they make site
selection decisions with an eye to the effect of the location of new
facilities on desegregation.

In September of 19711 two new sehnols were ripened in Chesterfield
County. The Salem Junior High School has a zone comprising the
Meadowdale section, the lkulah section, and the Hensley section. The
ltobions Junior High School accepts students from the non Air and
the Crestwood sections of Chesterfield County. These schools have
been in planning for at least 2 years. and were financed by a recent
Chesterfield County bond issue.

In November of 1970, a $17.7 million bond issue passed in Chester-
field Comity. Funds from such bonds will be used to construct three
elementaty schools and a new middle school. Major renovations to
about a dozen other schools are also planned. The three elementary
schools will serve the Chester area, Benlah-13ensley, and the Green

artts. The middle school will be in the Ektrick-Matoack area, in
the southern portion of the county.

In the past 20 years, 33 new school facilities have been constructed
in Chesterfield, and since 1953, each building constructed has been
within 5 percent of capacity on its opening.
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Racial considerations have definitely played a part in the school
construction pmgnun of Chesterfield County.

FERIOD OF MASSIVE RESISTANCE

As of December 29, 1956, the power of enrollment of pupils in public
ochools in the State became vested by State law in the impil place-
ment board, which continued as an official body until 1N8,,

One of the more striking examples, by way of illustrating that the
central State officials have for many years past maintaineA degrees
of statewide jirisdiction of the local school authorities, is illustrated
by an exhibit in the form of a letter written in 1958 by the then at-
torney general of Virginia to Hon. Robert F. Baldwin, Jr., a Norfolk
resident,. The attorney .general's letter referred to matters of then
current concern to the ;Norfolk City Council, as well as to the school
board. The pertinent parts are herein quoted:

We are doing everything we can to take the pivssure off
the city council and the school board and trying to resolve
as quickly as possible the problems That they present to this
office.

Yon will recall that the State pupil placement board was
designed to remove the assigning powers from local boards
and because we knew the confusion and pressure that would
be on these boards when integration was attempted in any
area. I am still hopeful that maybe we can channel this phase
of the school problemthe assignment powersback to the
Stnte botrd and away from the localities. As long as possible
it is important that we maintain n gatewide policy, and this
can certainly be best accomplished through a central assign-
ing agency.

The next time you are in Richmond, please call by the office.
The period of resistance to the law of the land as enunciated by

the Supreme Court of the United States in 1954, had begun to achieve
effective momentum.

On May 28t 1964, the State superintendent issued memorandum
No. 3025 to division superintendents and chairman of local school
boards. This related that the State board of education had sought
an opinion of the attornev general of Viiginia concerning the effect
of the U.S. &Nettie Conrils recent ruling declaring segregated educe-
tional facilities to be unconstitutional. A copy of the opinion was
enclosed. In addition the State superintendent advised his subor-
dinates, the State bosird issued the following policy statement:

The local boanls of education are hereby advised to proceed
as at present: and fur the school session 1664-55 to operate the
public schools of this State on the same basis as they are now
being operated and to heretofore obtained.

At the time, State law required segregation.
In the summer of 1954, the then superintendent of public instruc-

tion publicly stated his concern over the Brown decision. Some of his
statements were tninsmitted by memorandum to local school division
superintendents. On July 6, 1954, memorandum No. SOU was issued.
tie quoted some recent remarks of his :
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I have previously stated my awareness of the grave concern
of many prompted by the decision of the Supreme Court .

The responsibility of my office is to administer our pro-
gam of public education in keeping with the policies of dm
btate board of education and in compliance with Virginia's
constitutional and statutory provisions. In doing so I shall
keep in close touch with our local division superintendents of
schools who have a grave responsibility on the local level.
Their advice and counsel is of inestimable value and will be
sought continuously. Their concern must continually be my
concern.

It is my conviction, however, that it is not appropriate for
me, at this time, to make public statements regarding specific
procedures to be followed.

On June 23, 1955, the State board discussed procedures to be fol-
lowed in the light of the decree issued in Brown v. Board of
Education.

Unanimously, and with the concurrence of the Governor, the board
resolved that steps to desegregate the schools could not be taken until
the general assembly enacted appropriate legislation. Consequently it
was adopted as "the policy of this Commonwealth that the State board
of education will continue to administer its functions, in cooperation
with the local school authorities, to the end that the public schools
of Virginia open and operate through the coming session as
heretofore."

The June 19.55 resolution of the State board calls for a deferral of
effort to degregate the State's schools until the general assembly
were able to enact legislation to facilitate the move. No such legisla-
tion was ever passed. Therefore: the State board of education, accord-
ing to witness Blount, did not initiate procedures to require integra-
tion. Tlm board operated pursuant to the law-s of the State of Vir-ginial
according to him, until 1965. Since that time, it has hem under a com-
pliance agreement with the Department of Ikalth, Education, and
Welfare.

In December of 1955. the State board, in explicit response to the
Brown decision, endorsed proposals by the Commission of 'Public Edu-
cation, providing for "a high degree of local autonomy in the opera-
tion of their sclmols." The board declared at the same time its opposi-
tion to "enforced integration of either white or Negro pupils in mixed
schools against the will of their parents," and noted that a tuition
grant system might be "of great value."

On October 7, 1957, the then attorney general of Virginia trans-
mitted to the Governor a memonmdum concerning the operation of
certain acts of the extra session (if 1956. "This memorandum will. I
believe, serve Ls a basis f9r laying illans for a course of action in the
event any school becomes nitegrated,'" he wrote. The memorandum, set
mit in full in a footnote. provided a brief re.sum6' of the early massive
resistance laws. lie gave his opinion as to the wise.4 manner :n which
to apply this legislation."

cmry ot metnotattdala Wetted to Is attached as app. n and loathed as portion td
PX-144-1.
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On August 5, 1958, the attorney general of Virginia responded to a
request for an official opinion by the Governor onIirginia. The Gov-
ernor had asked for an opinion as to the time at which the Common-
wealth of Viqfinia assumes control over any public school in the State
if white and Negro children are enrolled in such school. The attorney
general reviewed the 1956 enactments of the general assembly provid-
ing for such assumption of control and construed section 22-188.5 of
the Code of Virginia :

The making of such an assignment and the enrollment of
such child or children shall automatically divest the sehorq
anthorities making the assignment of all further authority,
power and control over such i?ublie school . . .: and such
school is ChlFed alld is removed from the public school system,
and such authority . . . shall be, and is hereby vested in the
Commonwealth of Virginia. to be exercised by the Governor
of Virginia, in whom reposes the chief executive of the State.

The attorney general construed the term "enrollment:. This occurred.
in his opinion, as soon as a pupil's assignment becomes

If thereby the school becomes an integrated school it is
automatically closed by operation of law and is removed from
the public school system. It then becomes the duty of the Gov-
ernor to assume control over the school, make every reason-
able effort to reopen or reorganize the school. and return it
to the public school system as soon as possible. pmvided its
return can be accomplished without disturbing the peace and
tranquility of the community and without enforced integra-
tion of the races therein.

In September of 1958, 17 black students were assigned by the Nor-
folk School Board to six formerly all-white schools. The division
board ordered those schools to open. On September 28. 1958, the
Governor of Virginia transmitted- a letter directing that those six
schools were closed and removed from the public school system. State
police converged on the facilities and ordered everyone to leave.

Two days after the effective date of the act which vested in the pupil
placement board the power to enroll pupils in Virginia public schools,
the superintendent of public instruction sent to division superinten-
dents a memorandum which quoted and interpreted a directive by the
pupil placement board, which gave, as the superintendent read it, to
each school board the discretionary power to permit a child to attend
school pending final action by the pupil placement board.

A further memorandum went ont shortly thereafter, styled super-
intendent's memorandum No. MGM from the super;ntendent of public
inlruction. and transmitted at the request of the pupil placement
board. setting forth the procedures which the board would follow.

A then special assistant in the State department of education in
charge of Fedentl programs, while so employed served on the place-
ment board.

On May 24, 1965, the executive sectvtary of the pupil placement
board wrote to the superintendent of Benrico County schools to
eertifv that the pupil placetnent hoard had the policy of cooperating
with iocal school hoards presenting demgregation plans to HMV by
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placing pupils in accordance with the proposals and recommendations
of the school board.

By memorandum of February. 14, 1964 the then assistant superin-
tendent of public instruction notified division superintendents that the
State board of education, at its meeting of February 3, 1901, had
promulgpted rules and regulations to ue employed by local school
boards in making placements of pupils under sections 22,232.18
through 22-232.31 of the Virginia Code, enacted in 1960, which en-
abled local school boards to resume the authority theretofore exer-
cised by the pupil placement board upon the condition that they com-
ply with regulations of the State board of education. Criter:th which
tlm State board was required bv statute to promulgate, governing the
assignment of pupils were as follows :

"1. The following criteria shall be used in the placement of
pupils:

a. The scholastic aptitude, academic achievement, and
mental ability of the pupil;

b. Availability of facilities and instructional personnel:
c. The potential effect of the specific placement of pupil

upon his own educational pmgress and the educational
progress of others in the same grade;

d. Restriction of disruption of the individual educational
process,limitation of disorganization of the public schools
and achievement of maximum continuity in pupil placement
by avoidance of any general or unnecessary reallocation or
reassignment of pupils heretofore entered in the public school
system

e. Tlie validity of the reasons given by a pupil's parent,
guardian or other persons standing in loco parentis for the
particular placement requested.

2. 'The school- board may adopt other regulations not incon-
sistent with the foregoing."

Superintendents of divisions electing to be bound by the State board
regulations were required to transmit to the State superintendent a
copy of the school board resolution recommendingadoption of a local
ordinance to that effect and a certified copy of the ordinance itself.
Notice of that election was also to be sent to the pupil placement
board. When such procedures were followed, the State superintendent
transmitted to the division superintendent sufficient copies of the
pupil placement application forms.

.itirrrox mtaxts

G. Blount, Jr., has been with the State board of education since
1931. He has been an assistant superintendent since 1961, in charge of
administration and finance. For the years 1952 thmugh 1901 he was
director of finance. It was his task to prepare budgets, approve
accounts payable and tuition grants.

In 1952 the State board promulgated regulations allowing the
admission of children from other counties, cities and towns and
establishing the maximum tuition rate.

:2 -1 06--V2-13
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In the past, the State of Virginia has provided scholarships to
enable blacic students to attend inutitutions of higher learning in other
States, when State institutiono were closed to them bylaw.

The Virginia State tuition grant program was originally a product
of the 1956 spwial session of the general assembly. The State board of
education adopted regulations governing eligibility for tuition grants,
in conformity with the legislation.

On September 5, 1958, the State Board of Education distributed to
division superintendents regulations, adopted by it at a special meeting
7 days prior thereto, governing the payment of tuition grants. These
regulations, in part, read as follows:

Availability of tuition grants.
Tuition grants will be available for pupils under the following

conditions:
1. When all schools in a county, city or town are closed and

not reopened by operation of law or by order of the Governor.
2. When one or more schools or parts thereof in a county,

city or town are closed and not reopened by operation of law
or by order of the Governor.

8. 1Vhen a child or children assigned to or are in attend-
ance at public schools wherein both white and colored chil-
dren are enrolled and the parents of such child or children
object to the assignment of such child or children and/or
attendance at any school wherein both white and colored
children are enrolled.

4. Upon the direction of the Governor in the discharge of
the responsibilities imposed upon him by law.

Tuition grant payments were made payable by local school boards.
"On the basis of an approved application, the school board shall au-
thorize the issuance of school board warrants or checks drawn on the
county or city treasnrer for the amount of the approved application
for tuition-grant aid at, such times as are stated above." In addition,
the regulations set forth minimum requirements for the schools which
one using a tuition grant might attend-. Tbe application form, by regu-
lation, also must show that, "If tuition grant aid is requested for a
child who has been withdrawn by the parent or guardian from a pub-
lic school in which both white and corored childien are being taught,
then such parent or guardian shall also certify that he objects to send-
ing such pupil to a sc-hool in which both white and colored children are
being taught." Local authorities in addition were advised that the
State board of education would reimburse local school boards for the
State's share of tuition-grant payments, as fixed in the State law.

Tuition grants were available to thable students resident in one
school division to attend public schools in another school division. On
occasion the number transferring from one school division to another
one became considerable. On August 19, 1959, the State superintendent
issued memorandum No. 8718 to division superintendents addressed to
problems occasioned by these transfers:

Whereas the nature and degree of transfer in attendance of
pupils from the public schools of one locality to those of
another can occasion undue hardship to the operation of pub-
lic schools so affected, and

192



191

Whereas the exchange of students between public school
systems on the long recognized tuition basis is still effective
and desirable,

Be it Resolved that the school boards and division super-
intendents of schools of the sending and receiving localities
confer on this matter and such understanding as will give
priority to the transfer of students on the well established
tuition plan which has been in effect for many years and
thereby maintain the integrity of this practice, with due
regard to the intent of the statutes governing the pupil schol-
arship program.

The foregoing passages are from a resolution of the State board of
education.

In February 1959, tuition grant applications from 502 Norfolk
resident pupils were approved, permitting them to attend school in
South Norfolk. In March 1959, statewide, 5,000 applications had been
received. Grants were sometimes made despite nonapproval of the
schools to be attended, on account of "emergency conditions." Sum-
mer school grants as well were made for Norfolk residents. By June
1959, 61453 applications had been approved on the school closing
eligibility ennciple.

A. committee of the State board of education had been appointed
to formulate regulations to implement the tuition want statute. They
met with the office of the attorney general of Virginia and members of
the staff of the State department of education and presented their re-
port to the State board on February 4,1959.

After their enactment, the State board of education distributed to
local school divisions copies of the State's legislation setting up the
pupil scholarshipsystem. This statute was based upon the legislative
finding that, "It is desirable and in the public interest that scholar-
ships should be provided from the public funds of the State for the
education of the children in nonsectarian private schools in or out-
side, and in public schools located outside, of the locality where the
children reside, and that counties, cities and towns, if the town be a
separate school didrict approved for operation, should be authorized to
levy taxes and appropriate public funds to provide for such scholar-
ships." Section 5 of the act reads as follows :

The State board of education is hereby authorized and di-
rected to promulgate rules andregulations for the payment of
such scholarships and the administration of this actgenerally.
Such rules and regulations may prescribe the minimum aca-
demic standards that shall be met by any non-sectarian pri-
vate school attended bv a child to entitle such child to a schol-
arship, but shell not aeal in any way with the relluirementa
of mei school concerning the eligibility of pupils Who may be
admitted thereto. The State Board of Education may also
provide for the payment of such scholarships in installments,
and for their pm-ration in the case of children attending
school less than a full school year.

Localities essentially had no choice in the matter of adopting a
scholarship program. Section 6 of the act read as follows:

If the governing body of a county, city or town authorized
by Section 3 of this act to provide local scholarships fails to

.1- 1.,
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provide such scholarships for those entitled thereto, the State
Board of Education shall authorize and direct the Superin-
tendent of Public Instruction, under rules and regulations of
the State Board of Education, to provide for the payment of
such scholarships on behalf of such county, city or town to the
extent hereinafter mentioned. In such event, the Superintend-
ent of Public Instruction shall, at the end of each month, file
with the state comptroller and with the governing body and
school board of such county, city or town a statement show-
ing disbursements so made on behalf of such county, city or
town, and the comptroller shall, from time to time, as such
funds become available, deduct from other state funds appro-
priated for distribution to such county, city or town the
amount required to reimburse the state for expenditures in-
curred under the provisions of this section, provided that in
no event shall any funds to which such county, city or town
may be entitled under the provisions of Title 63 of the Code
or for the operation of public schools be withheld under the
provisions of this section.

The State board of education adopted regulations governing pupil
scholarships on August 1-3, 1960. These, like the tuition-grant regula-
tions, set forth minimum criteria for schools attended by applicants.

In October of 1960, the State board approved tuition grant applica-
tions from residents of areas which declined to appropriate funas for
the purpose. Prince Edward County residents submitted 204 applica-
tions; all were approved.

In 1961, the State board of education transmitted to local school di-
visions forms upon which they might request reimbursement from the
pupil scholarship fund for the State's share of tuition grant payments.
Reimbursement was available on the basis of $125 for pupils m elemen-
tal,' schools and $150 for pupils in high schools.

In June 1962, new regulations on pupil scholarships were adopted
by the State board, pursuant to 1960 legislation. Minimum minim
ments for schools attended by scholarship recipients were set fort.h.
Local school boards were required to pay out the tuition money, if ap-
propriated, and in any event to process applications. For 1962-63,
$2.252,905.07 in grants were disbursed, excluding payments to Prince
Edward County. The State board recovered, of this, $65,595.85 from
the State comptroller; this money was taken out of State aid funds
otherwise payable to areas which refused to pay tuition grants.

At a special meeting on July 1, 1964_,the application deadline for
tuition grants was waived for Prince Edward County residents for
the past school year. On advice of the attorney geneml of Virginia,
solicited by the State board of education, that a Federal court order
against the processing of grant applications was no longer in effect, the
board unanimously alloweli retroactive applications.

On September 23, 1964, the attorney general of Virginia advised
the division superintendent of the county school board of Amherst
County eoncenung an Amherst resident's entitlement to a State tui-
tion grant The question posed concerned an Amherst resident to whom
the school board of Amherst County had providcd transportation
within 100 yards of his home and for whom space is available in a
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"grade-A." Amherst County school. The individual, however, desired
to attend a Nelson County school. The attorney general stated, "It is
my opinion that there is no question but [the Amherst pupil] is entitled
to a scholarship grant." A blind copy of this opinion letter was sent to
J. G. Blount, Jr., of the State board of education.

In 1964, the attorney general of Virginia advised the Common-
wealth's attorney for Sussex County concerning the tax consequences
of tuition grants. He wrote :

Moreover, I am of the opinion that receipt of a tuition
grant under the provisions of Sec. 22-115.69, et seq., of the
Virginia Codo would not prevent the recipient thereof from
being eligible to receive a tax deduction or credit under the
provisions of Art 3.1 of Title 58 and implementing local
ordinance. In this connection, tuition grants authorized by
the above-mentioned provisions of the Irirginia Code are in
no sense paid "directly or indirectly as a result of such con-
tributions" to a private school within the scope of See.
28-19.4 of the Virgmia Code.

In October 1965, the superintendent of public instruction trans-
mitted to division superintendents a memorandum advising them of
this Court's ruling in Griffin v. State Board of Educatzon, under
which payments in the form of tuition grants could not be made to
pupils attending segregated schools predominantly maintained
through such grants.

The attorney general of Virginia wrote to a Norfolk resident on
May 9, 1966, concerning the administration of tuition grants for the
Norfolk school division :

As I am sure you are now aware, tuition grants for the
school year 1965-66 will not be paid by officials of the City
of Nor?olk, and such paynients will be made on their behalf
by the State Board of Education pursuant to the provisions
of the Virginia tuition grant law governing such situations.
Information is currently being obtained with respect to the
various private schools in the Norfolk area whose students
are eligible to receive tuition grants, and it is hoped that
payment of such grants can be authorized this week with
disbursements actually made on or before May 20, 1966.

On August 12, 1966, by superintendent's memorandum No. 4877,
J. G. Blount, Jr., director of the division of finance, issued instruc-
tions governing the use of pupil scholarship forms during the upcom-
ing sellool year. He instructed division superintendents that if the
local governing board makes no appropriation for scholarships, the
school board should nonetheless check ap_plications and send the orig-
inals to the State board of education. Blount further advised local
authorities that they could make no payments to a pupil attending a
racially segregated private school, if such school was predominantly
maintained through pupil scholarships.

In a memorandum of September 16, 1966, Blount requested the
Virginia superintendents to submit to him a list of private schools
attended by pupils from their divisions, who had submitted applica-
tions for tuition grants. Blount stated that he would notify local
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officials "as soon as possible after we receive information which will
enable us to clear the private schools insofar as predominant support
is concerned."

By memorandum of September 27, 1966, Superintendent Wilkerson
advised division superintendents of a new regulation concerning pupil
scholarships. If local funds were not appropriated for the payment of
a locality to share pupil scholarships, division superintendents were
instructed to receive, process, and forward applications to the State
board of education.

In July of 1967, further revised procedures for processing appli-
cations for pupil scholarships were instituted.

By memorandum of July 3, 1970, division superintendents were
advised by J. 0. Blount, Jr., that the general assembly had not appro-
priated further funds for _pupil scholarships, "and-, therefore, this
program terminated as of June 30, 1970."

The Richmond School Board approved payment of pupil scholar-
ship grants as a matter of course over the years. For all practical pur-
poses, they had no choice.

No State board of education regulations prohibit the exchange of
pupils on a tuition basis between two political subdivisions.

From the time of the first Brown decision to the present, $830,377.68
was paid in the form of tuition grants or pupil scholarship grants
to residents of Chesterfield County. The State paid something over
half this amount. From 1965-66 to the present, tuition grants in the
amount of $461,659.53 were disbursed to Chesterfield residents. Again,
the State reimbursed the county for over half of this amount.

From 1954-55 to the present, Henrico residents received $527,849.91
in tuition grants. The State paid $249,320.60 of this total. From 1965-
66 to 1970-71, the State paid $150,021.30, and the county $136,093.64,
for a total of $286,114.94, in tuition grants to Henrico County
residents.

Richmond residents, from 1954-55 to 1970-71, received $339,102.07
in public tuition grants. Nearly $115,000 of this was paid bv the State.
From 1965-66 to 1970-71 the State paid to Richmona residents
$49.863.68, and the city paid $97.096.55, for a total of $146.960.23.

During the period of- the tuition grant and pupil scholarship pro-
grams. State and local agencies paid out $24,699,019.23 in such grants.

During the 1960-61 school session, it was the estimate of the super-
intendent that 460 Chesterfield residents might apply for scholarship
grants available under Virginia law. He also estimated that the cost
of such scholarships to the county would be $47,150.

In late 1960. the school board approved payment of 143 applications
for pupil scholarship grants for 1960-61. A substantial number of the
applicants were to attend Richmond City public schools, and about 50
were to attend private schools.

For the 1961-62 session, the superintendent estimated that 522 pupils
wonld apply for scholarship grants. The estimated cost to the county
would be $57.681.

In November 1961, the board of supervisors approved the school
board's request for $25.928.28 for pupil scholarships for the then cur-
rent semester. Funds allocated by theoard of supervisors for the pay-
ment of these scholarships were to be kept "separate and distinct
from funds appropriated for the operation of the public schools."
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Exhibits PX 112, in, 118, and 120, which the court accepw as ac-
curate, reflect the substantial number of pupil tuition or scholarship
grants made by the respective county defendants. In addition, the
exhibits disclose amounts appropriated by the governing bodies for
these purposes. PX 112 in particular shows the funds expended by
State and local officials for tuition grants. Some of the grants were to
students attending nonpublic schools.

Henrico County as well as Chesterfield approved grant applications
by their residents. In many instances the grants were used by the
recipients to attend Richmond City schools. In 1966-67 almost half of
the grants used for Henrico students were to be used to attend city
public schools.

In September of 1967 the school board approved further applica-
tions for scholarship grants for the 1967-68 year. Again, a large pro-
portion of these were used to attend Richmoncl city public schools.

In October of 1968 the school board approved applications for
scholarship grants by Henrico residents. A. substantial number were
to be used in Richmond schools.

In 1960, two blacks and 32 white from Henrico attended Richmond
public schools under the State tuition grant program. In 1961, six
blacks, 51 whites, and 27 of unknown race, residents of Henrico, came
to Richmond public schools under the State tuition grant program
and the special education program. In 1962, the figure was 10 blacks,
49 whites, and 27 of race unknown. In 1963, 72 whites, 10 blacks and
28 of unknown race, Henrico residents, attended Richmond schools
under the two programs mentioned.

In 1964, the number was 57 whites, 10 blacks, and 22 of unknown
race: in 1965, 63 whites 13 blacks and 34 of unknown race; in 1966,
70 whites, 14 blacks, and,55 of unknown race. In 1967, under the tuition
grant programt 84 white and 11 black Henrico residents attended
Richmond public schools. Forty-nine whose race is not reflected in the
record attended such schools for special education purposes. In 1968,
48 Henrico citizens enrolled in Richmond special education programs:
that year 75 whites and 12 blacks from Henrico attended Richmond
schools under the tuition grant pmgram. In 1969, 49 blacks and one
white from Henrico attended Richmond's special education classes,
and 73 whites and 12 blacks from Henrico attended the regular Rich-
mond schools under tuition grants. Commencing in 19701 use of the
tuition grant was terminated. That :rears however, 87 whites and six
blacks attended Richmond special education courses; and in 1971, 113
whites and 10 blacks did so. Since 1962, Henrico County hes also sent
its residents, all white, to other school divisions than Richmond, in
small numbers. Henrico residents have gone to Newport sews, Chester-
field, Arlington, Virginia Beach, Martinsville, Williamsburg, Han-
over, Bedford, and Powhatan schools.

STATE DEPARTMENT OF EDUCATION

ATMEDES AXD Error's RE DESEDRECIATION

Since 1960, Harry R. Elmore has been a deputy superintendent in
the State department of education. Since July of 1964 it has been his
duty to administer the State's compliance with the 1964 Civil Rights
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Act. Shortly after the passage of the act, Elmore went with the State
superintendent to a briefing in Washington in the office. of the U.S.

Commissioner of Education. Afterwards, he was assigned by Dr.
Wilkerson to the compliance task. Thereafter, Elmore, the only one
in the State department of education assigned to desegregation mat-

ters, conducted a series of regional meetings with division superintend-
ents of schools in theState.

Prior to the passage of the Civil Rights Act, in July 1964, no person
in the State department of education was assigned to perforin any
functions or assume any responsibility relative to desegregation, nor
was any affirmative action in this regard taken.

On November 9, 1964, superintendent's memorandum No. 4547 was

issued to division superintendentS from the superintendent of public
instruction, concerning a, special report. Dr. Wilkerson requested that
the forms enclosed be returned within a. week. Information on the inte-

&ration of public schools was requested. Division superintendents were
asked to advise the State of the number of schools in which only white
children attended, the number of schools in which only Negro children
attended, and the number of schools which were "integrated." To
clarify matters, the form added that the total of the three classes

shoula equal the total of the number of public schools in the school

division.
In January of 1965, Woodrow W. Wilkerson distributed materials to

division spermtendents related to title 6 of the Civil Rights Act of 1964.

Thereafter a series of meetings of division superintendents was set

up in order to acquaint them with the requirments of the Civil Rights
Act. Simultaneously, the State department of education organized a
conference for white teachers of high school chemistry in early 1965.

At the same time, it organized the 10th annual health and public edu-
cation conference for Negro teachers and school administrators in
Norfolk. In February of 190, the State department of education spon-

sored the fourth annual conference for white teachers of foreign lan-
guages, in Natural Bridge, Va.

On January 22, 1965, for the expressed reason that otherwise loss of

Federal funds might result, the board authorized its superintendent to
execute a statement of compliance under the 1964 Civil Rights Act.

On February 12, 1965, Woodrow W. Wilkerson signed, on behalf

of the Virginia State Board of Education, an assurance of compliance

with HEW regulations under the Civil Rights Act of 1964, title 6.

This document-guaranteed nondiscrimination in creneral terms in the
practices of the State agency. The State board of ebducation committed

itself to make no new commitments of Federal financial assistance to

school districts with desegregation plans under submission until so

notified by the U.S. Commissioner of Education. The document
continues :

The State agency will take steps to secure an assurance from

any agency to which commitment of Federal financial assist-
ance has been made prior to January 3, 1965, on which install-
ment payments are requested and, in the case of the refusal or
failure on the part of any such agency to furnish the assur-
ance (or the court order or plan where applicable), the State
agency will promptly notify the U.S. Commissioner of Educa-
tion.
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Under the agreement the State agency also consented to keep records
and submit reports from time to time as required by the U.S. Commis-
sioner of Education to insure compliance. The department agreed to
maintain all sources of information pertinent to ascertainment of com-
pliance available for inspection at any time by Federal officials.

The State ageng, in addition, agreed to suspend the practice of
holding separate State level conferences for Negro and white school
personnel as of September 1, 1965. Under the rubric "Methods of Ad-
ministration To Assure Compliance," the State superintendent was
given the authority to "advise with and secure from each State institu:.
tion receiving Federal funds under programs administered by the
State agency, the necessary and proper compliance form before fur-
ther disbursement of Federal funds are made, with the exception of
commitments made prior to January 3, 1965." He also agreed to keep
the State board of education's director of finance advised on the com-
pliance status of all school divisions.

The State superintendent agreed also to inform and advise local
school officials receiving ederal financial assistance of the Civil Rights
Act and the board's procedures for indicating compliance therewith.
Another commitment was to "attempt to secure' funds and employ such
personnel as may be needed in the administration of the act."

Under the assurance given, any person could advise the State su-
perintendent of public instruction of an instance of discrimination,
&wing a full report thereof. Upon receipt of such a report the State
supermtendent promised to request an explanation from the local
school officials and to "advise with" the local board on procedures to
alleviate any deviation from a compliance agreement filed by the local
officials.

Annexed to its assurance of compliance under the Civil Rights Act
of 1964, is a specific assurance that after July 1, 1965, all administra-
tive and supervisory personnel at theState level will have been assigned
office facilities without regard to race.

Until September of 1965, the State board of education still called
racially segregated statewide conferences for teachers, principals, and
staff.

In the latter part of March 1965, private attorneys were retained by
the attorney general to render assistance to the Commonwealth and its
localities in compliance with title VI of the Civil Rights Act. An assist-
ant attorney general was also assigned to assist the State depart-
ment of education in meeting compliance requirements.

By superintendent's memorandum of April 2, 1965, division super-
intendents were advised of the organization of secondary school prin-
cipals' conferences for 1965. The first conference was scheduled for
June 16-18 at Hampton Institute, in Hampton Va. The second
conference was set for June 21-23, at Madison College, in Harrison-
burg, Va.

On April 19, 1965, Superintendent Wilkerson sent additional mate-
rial concerning compliance with the 1964 Civil Rights Act to division
superintendents. He advised local school districts that it was improper
to file a form 441, as several had done, if the school division was still
seg,regated.

On April 22, 1965, Superintendent Wilkerson distributed to all
division superintendents a paper prepared by Gordon M. Foster, Jr.,
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a consultant to the U.S. Office of Education concerning southern
school desegregation. Therein, Dr. Foster stated that "desegregation
plans based on freedom of choice are perhaps no more than transi-
tional devices that ultimately will give way to unitary zoning." He also
said that, "desegregation of teachers and professional staffs is ulti-
mately in the picture."

The superintendent of public instruction delivered to division super-
intendents copies of a speech by the Governor, objectina to cereain
aspects of the HEW guidelines. The then Governor haestated that
HEW criteria, establi§hed to measure the effectiveness of free choice
plans, in effect, worked to require a "racial balance." He also objected
to "sweeping provisions with respect to faculty and staff desegre-
gation."

On May 7, 1965, the Fairfax City school division superintendent
advised the director of the equal educational opportunities program
of the Department of Health, Education, and Welfare that the city
of Fairfax provided education for its residents under a tuition con-
tract with Fairfax County. "The school board of Fairfax County,"
he added, "determines all policy relative to the education and trans-
portation of pupils resident in the city of Fairfax." Fairfax County's
plan having already been accepted, the superintendent therefore
solicited approval of it insofar as it affected city pupils.

On May 24, 1965, Harry Elmore was advised by the superintendent
of the Fairfax City school division that he had advised the U.S. Com-
missioner of Education that students resident in the city of Fairfax
would attend schools under the desegregation plan of Fairfax County.

On June 1, 1965, Harry Elmore transmitted to Dr. Wilkerson a
memorandum concerning HEW regulations governing program
grants. He was critical of the Federar department for its alleged in-
terference in the administration of the State program. Concerning

ithe "program analysis form" he stated, "This s another example of
HEW assuming the role of judging. a State program. Federal control
is very evident. Section 504 of title V sets forth four criteria for
approval by the commissioner of State applications for funds, all of
which are routine except sub (a), which astoundingly places upon the
commissioner the determination of whether the state educational
agency possesses the 'ability' to participate effectively in meeting
the educational needs of the State !" Elmore continued, 'In summary,
I feel that the information requested in support of the State applica-
tion for funds under title V goes beyond the purview of the com-
missioner's authority provided in the act and constitutes Federal
control which is prohibited under section 604 of the act. You probably
will not want to say these thinas; however, I would suggest that the
forms be reduced in amount ordetail which is nonessential to giving
the commissioner a reasonable basis for the approval of State plans."

On June 2, 1965, the attorney general responded to a letter sent
him by an attorney concerning the application of HEW desegregation
guidelines, and said:

In Virginia, the question of whether or not a locality will
comply with the directions of HEW is being left to each
locality. This office has been trying to find out from HEW
exactly what their requirements are and then passing this
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information on to the localities, most of which are represented
by their own counsel. The decision is then that of each
locality.

I have serious doubt as to whether any locality would want
to initiate proceedings itself to get under a court order. If a
locality refused to comply with the requirements of HEW

iand an ndependent suit is brought against the localityt . . .
the locality may be better off m court than in complying
with the regulations of HEW. This, however, is the decision
of each locality acting' in accordance with the advice and
recommendation of its local counsel.

I mig;ht add that a good many of the localities have
employed counsel from the city of Richmond who are
familiar with previous litigation in this field.

On June 4, 1965, Harry Elmore forwarded to Francis Keppel, then
commissioner of education, copies of desegregation plan for Hen-
rico and Tazewell counties. He stated that the Henrico County plan
had been reviewed iby Edward A. Mearns, and solicited the plan's
approval.

On June 21, 1965, division superintendents were advised by the
State superintendent of State assistance in negotiating desegregation
plans. He advised them that private counsel as well as an assistant
attorney general would be available to assist localities in the event
that they were invited to confer with the U.S. Office of Education,
concerning compliance with the Civil Rights Act. Wilkerson added,
"The Commonwealth of Virginia will pay the costs incident to such
legral services.

In July of 19652 division superintendents were advised by the State
board of the various technical services available under title IV of
the 1965 Civil Rights Act to assist them in the desegregation process.

In June and July of 1965, the State board of education held school
lunch conferences at Radford College, for white school personnel, and
at Virginia State College for Negro school lunch personnel.

By memorandum of July 30, 1965, Superintendent Wilkerson re-
quested that division superintendents engaged in correspondence con-
cerning desearegation plans with HEW, transmit copies of such
materials to 'llarry R. Elmore, assistant superintendent of public
instruction, and also to whichever of the three State-assigned attorneys
advised the local school division in conferences with HEW. Wilker-
son stated that he. needed this information "to assure closer liaison
with the school divisions in meeting compliance requirements."

On August 19, 1965, Tinsley L. Spraggms, of th.e technical assist-
ance branch of the equal opportunities program, wrote Dr. Wilker-
son concerning the possibility of a program previously discussed
between the two, to acquaint division superintendents with the services
available under title IV of the 1964 Civil Rights Act. He requested
another meetimr; in order to establish the procedures for such a con-
ference. Dr. Wilkerson replied by letter of August 25, 1965, that it
would not be feasible to hold such a conference during August, Sep-
tember nor October. He did state that he had advised division super-
intendents of the technical assistance available by means of a mem-
orandum. Copies of Dr. Wilkerson's letter went to the State attorneys.
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In 1965, an attorney who had been designated by the office of the
attorney general of Virginia to assist Virginia school divisions in
meeting the compliance requirements of the Department of Health,
Education, and Welfare, wrote superintendent Wilkerson the follow-
ing letter:

As we end the ordeal of negotiating compliance plans for the
various school divisions in Viirginia, there 1S one matter that is
giving me considerable concirn. You will recall at all of the
group meetings, we have told the various supervisors that in
our opinion the free choice plan was calculated by HEW to
be an interim solution that would give way in the not too
'distant future to geographical zoning. I am now more con-
cerned about this than ever and I see signs in Washington
that lead me to believe that HEW will push for unitary
school systems without much further delay. For this reason,
it occurred to me it might be well to suggest to the various
superintendents and the school boards that they give con-
sideration to one or two alternatives.

First, make sure that their plan is a complete, uninhibited
free choice with no vestige of discrimination and prepare
themselves to support such a plan in the Federal court, or,
two, begin to plan toward the establishment of a unitary
school system based on nondiscriminatory geographical zones.

If you wish to discuss this matter more fully, I will be glad
t io meet with you at your convenience. Also, f you think it
might be helpfult you may enclose a copy of this letter with
your communication to the various divisions.

Dr. Wilkerson responded to the effect that during; regional meetings
held with division superintendents, it had been clearly stated that
compliance on the basis of a free choice plan was regarded by the
office of education to be a transitional step. Therefore, he stated, he
had tentatively decided not to transmit to division superintendents
a. memorandum concerning compliance in the future.

In December of 1965, a State senator wrote to the Governor con-
cerning the experience of his school division in having to neffotiate
directly with the Department of Health, Education, and Welfare
concerning compliance with title VI. "In doing so, the superintend-
ent, the chairman of the school board, and another member of the
school hoard, made several trips to the Department of Health, Edu-
cation, and Welfare in Washington, and, I may say, Hampton was
one of the first school divisions to receive approval for its plans and
disbursements of its funds. The writer added, "It would appear to
me the State government should take the leadership in this matter
and frankly, I think I can state the Hampton School board would
have preferred to work with the State in this problem and not have
been forced to take unilateral action by going directly to Washington."
He asked that a full-time official be assigned from either the Depart-
ment of Education or the Attorney General's Office for liaison with
the local school boards.

The Governor replied that special counsel had been retained for
these purposes, rather than employing a regular staff member from
inside the government ; and stated, l'The threat to the continued opera-
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tion of the schools should Federal funds be cut off posed a most serious
problem which, in my judgment and that of the attorney general,
fuljy justified the immediate employment of special counsel."

George Moody, the then supermtendent of Henrico County Public
Schools, wrote Woodrow Wilkerson on April 14, 1966, concerning
the desegregation of the Henrico County schools. "During the current
session," Moody stated, "under a combination of _geographic zones
around white schools and a freedom of choice, 191 percent of the
Negro pupils are enrolled in predominantly white schools. No choice
made by any Negro parent for his child was denied." Moodyexpressed
dismay that representatives of the Office of Education had informed
him that Henrico would no longer be able to use a freedom of choice
plan. The county's position was that 1 more year of operation under
such a plan would be necessary; otherwise, because an $11 million
school construction program was soon to be completed, a change in
attendance plans at that point might mean that some children would
attend three different schools in 3 successive years. Moody accused
the U.S. Office of Education of acting "arbitrarily" and without re-
gard to the specific problems "we are facing."

In 1966 the U.S. Commissioner of Education distributed a memoran-
dum on April 25 to chief State school officers concerning nondiscrimi-
nation in the operation of summer school programs. Commissioner
Howell noted, "If a school district plans to conduct the same or simi-
lar activities at more than one location, an evaluation must be made
to determine whether this separation is justified on same basis other
than the maintenance of segregation." He added, "In making this
evaluation the State educational agency should consider the racial
composition of the teaching staff, whether the school at each location
is thought of by the public as being for white or Negro children and
whether the activities could be conducted at one location where mem-
bers of both races would feel free to attend."

On April 29, 1966, Harry Elmore distributed an informational re-
lease to all division superintendents concerning civil rights compliance
in summer programs, and included a copy of the Commissioner's com-
munication aforementioned.

On September 1, 1966, Harry Elmore circulated to division super-
intendents a copy of the Governor's statement to the Secretary of
HEW and the U.S. Commissioner of Education, wherein the Gover-
nor protested the conduct of HEW "review teams," who made "de-
mulch on the very eve of the opening of the school session, threatening
to disrupt plans already perfected or force delay in opening the
schools this fall." The Governor specifically urged the Office of Edu-
cation to withdraw or defer the review team's demands for the school
year, and to institute further review by teams of "broader experience
and greater maturity."

In September 1966, the State board deferred transmission of Fed-
eral funds, on instructions from the U.S. Office of Education, to seven
counties not in compliance with the Civil Rights Act. No further ac-
tion was recorded.

When Elmore received a letter from Superintendent Moody of
Henrico, of September 28, 1966, informing him that Henrico would
not cooperate with HEW in the matter of faculty desegregation, he
took no action. "I did not take action because the compliance under
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title VI, the effectuation of a desegregation plan, resides with the local
school board. We come in upon request."

In September of 1966, the State board requested that division super-
intendents supply them with copies of all letters sent to and received
from the Office of Education.

On April 20, 1967, apparently in answer to an inquiry, Harry El-
more wzote an Assistant Attorney Ueneral to advise him that after
review of the State board's files concerning title VI, he was unable to
find "anything in writing which relates .to unreasonable demands
placed upon the local school authorities by the HEW" Mr. Elmore
added, "Our office has maintained a liaison relationship with the
school division and HEW. We have attemped to keep local school
officials informed with respect to HEW regulations and instructions
pertaining to compliance with title VI and to assist those localities
desiring to meet the requirements of HEW for receipt of Federal
funds."

Peter Libassi, the Director for the Office for Civil Rights of the
Department of Health, Education and Welfare, sent a memorandum
of February 27, 1968, to chief Sate school officers of southern and
border Stntes where free choice desegregation plans might be in effect.
He discussed procedural matters and added, "It should be understood
that the free choice plan is an acceptable means for eliminating the
dual-school structure, only if it is effective in accomplishing that ob-
jecti ve."

On June 20, 1968, Lloyd R. Henderson, Education Branch Chief
for the Office for Civil Rights, advised Superintendent Wilkerson that
administrative enforcement proceedings were being commenced
against the Henrico County public schools and asked him to instruct
the staff to commit no further Federal assistance until further notice.
Dr. Wilkerson also received a copy of a letter from Ruby G. Martin,
Director for the Office of Civil Rights, to Mr. Moody, the Henrico
superintendent, advising Moody that after a study she had concluded
that Henrico's desegregation plan "is not adequate and is not working
effectively to accomplish the elimination of the dual school system."

Accoiqing to Elmore, there was "very close liaison" between the
Department of Health, Education, and Welfare and his department,
although Mr. Elmore said he wouldn't subscribe to the word "coopera-
tion" in describing the spirit with which lie and HEW worked. The
facts show, however, that even in the minor area of transmission of
information this liaison had its limits. In early 1969, the Justice De-
partment, through HEW, sought to secure statistics and maps con-
cerning three Virginia school divisions. Elmore advised the recipient
of this request, "Call Severson (of HEW) and suggest that requests
be made in writing from the Justice Department or her office to divi-
sions to furnish specific information, sending copies to the superin-
tendent of public mstrudion. If the localities refuse, write the super-
intendent of public instruction requesting that our departinent furnish
the information. In this event, we would supply items 3 and 4 and say
that we do not have 1 and 2 ; that the department does not keep such
detailed records, that the same are available only through the local
school authorities." In fact, the State board of education did have
student and faculty desegregation figures for the preceeding fall.
Elmore assumed that they wanted later facts. His memorandum con-
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tinued, "Should Severson insist that we secure the data from the local
districts, state that the compliance agreements are between HEW
and the local,school districts, and if they refused to supply the Justice
Department or HEW, our department is not in any position to coerce
the districts into supplying the data. Coercive action should be applied
by the Federal Government for whatever ends are justified and lawful
under the Civil Rights Act and Federal regulations." Elmore was
reluctant to use the State board's authority to secure such data because
he did not want the office to "adopt a stance or posture of being a
means of getting information that HEW should get from, the local-
ity." He feared that some division superintendents might resent such
action. Thus, the State board bowed to considerations of internal
administrative politics and failed to perform this slight affirmative act
to facilitate the process of desegregation.

Elmore expancled his memorandum :
In addition, I have the following thoughts :
The State board's compliance agreement does not rectuire

our collecting data from the school divisions for transmittal .

to HEW. Our role with localities is to advise consult2 inform
and encourage compliance. We are required io submit infor-
mation as may be requested by the Commissioner as it affects
the board's compliance in its department operations.

The ,guidelines (regulations of HEW) require that locali-
ties submit supplementary information as may be requested
by HEW.

I do not think it is sound, politically or otherwise, for the
department to assume the role of a coercive collection agency
for the Federal Government in instances where local school
systems refuse to supply the information and are willing tO
forego Federal aid. The Federal Government has ample au-
thority to exercise over localities if it desires to institute suit
through the Justice Department to place such localities under
court ordei desegregation plans. It would be ill-advised, in
my judgment, for our department to aline itself with the Fed-
eral Government in this confrontation with Accomac, Name-
mond, and Westmoreland.

The attitude of the sole man in charg_e of desegregation efforts in a
State department of education, therefore, was consistent with com-
pliance with the contract agreement his office had signed, no more.
Activities beyond the scope of that agreement were to be governed
by considerations of political wisdom, or at the very least the attitude
was that school divisions, if they complied with title VI of the Civil
Rights Act, did so "simply to get Fed.eral funds," and if they didn't
want Federal funds they didn't have to submit information HEW
wanted, and he found it diplomatically sound not to do any more than
absolutely required.

On January 4, 1970, the Department of Health, Education, and
Welfare distributed an analysis of 1968 national school attendance
patterns. This publication came to the attention of Mr. Elmore and
others in the State board of education. It shows That in the fall of 1968,
although 23.5 percent of the total students in the schools of the State
of Virginia were black, 58 percent of them were in 100-percent minor-
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ity schools, 65.8 percent of them were in 99- to 100-percent minority
schools, 73.1 percent were in 50- to 100-percent minority schools, and
only 26.9 percent of them were in schools with a minority component
below 50 percent. The survey also showed that 54 percent of "non-
minority" students in Virginia were in schools containing 95- to 100-
percent "nonminority" students. Only seven-tenths of a percent of
that group were in schools with less than 50 percent "nonminority"

On February 20, 1970, the Office for Civil Rights of the Department
of,Health, Education, and Welfare advised Superintendent Wilkerson
to make no further commitments for Federal assistance to the school
board of Newport News.

On February 26, 1970, Mr. Elmore wrote to the superintendent of
the Newport News city schools that the State department of education
had been notified that no new commitments were to be made to the
Newport News city school system for new elementary and secondary
education activities until the Office for Civil Rights aavised otherwise.

On July 2, 1970, the Assistant Attorney General in charge of the
Civil Rights Division of the Justice Department wrote the State
superintendent of education to call his attention to the responsibility
of the State and its agencies in insuring school desegregation. He stated
that the Attorney General had received complanits from five school
districts in Virginia concerning racial dscrimmation and considered
the State board of education to be the "appropriate agency to be
called upon to adjust the conditions of unlawful segregation." He
asked Dr. Wilkerson to assure him that procedures have been estab-
lished to insure that full desegregation plans would be implemented
within the five-named school districts in 1970 and 1971.

Dr. Wilkerson replied to Jerris Leonard's letter of July 2, 1970,
advising him that the State board would work with officials of the
school divisions complained of, and that he hoped that in a reason-
ably short time the areas would be committed to full desegregation. He
asked that the nature of the complaints of discrimination Ca set forth
in greater detail.

In the case of Suffolk, Elmore conferred with the division super-
intendent concernin,g an all-black elementary and junior high school to
which HEW had objected. Elmore studied the situation and recom-
mended reconstituting the all-black school as a junior high school.
In August of 1970, the Suffolk City School Board took action in con-
formity with the recommendation. Subseauently, it was found in com-
plinnce with the Civil Rights Act by HEW.

On July 15, 1970, Elmore advised Jerris Leonard of his progress in
discussing desegregation matters with the Newport News school

officials. That day Elmore had suggested that the school board under-
take, in lieu of a free-choice plan for high schools, to assign pupils by
one of three zoning systems. One of b is suggestions was "Noncontiguous
zoning, whereby a block of Negro children would be transported'from
the olietto ar(4a into the suburbs." Mr. Elmore, however, was careful
to emphasize that this was not a recommendation of the department of
education. It was solely a suggestion that emerged from discnssions.

The State department of education did not apply for a Federal
trrant in order to set up a central staff to give technical assistance to
local school districts in desegregation until late 1970. It was Elmore's
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judgment that the desegregation task had to be divided into two parts.
First,the State board undertook to bring about formal compliancewith
the Civil Rights Act; only after this had been accomplished, in the
Sbate's view: throughout the State, were people brought in to help the
school divisions solve the educational problems involved in desegre-
oation.

Elmore described a "good working relationship" which he attempted
to preserve 'between the State department and division superinten-
dents :

I must say that some of them were extremely sensitive
throughout this whole period. They did not appreciate one bit
he Department's attempting to thrust any part of the plan
upon them until they were prepared to 'accept it. We en-
couraged them. We worked with them. We advised. We in-
formed. But we never once moved in and said, "You have got
to do this or you have got to do that."

This might have been a little thinff, but it could have trio,
gered somethina in a community Sat could have backfiral
on our good waking relationships.

Elmore's conceptionand it must not be forgotten that he was the
only man in chargeof the State board's duty was confined strictly to
tho terms of the assurance of compliance that his department had
signed. This bound him, as he saw it, solely to assist and inform locali-
ties in effecting,. compliance.

Rdbert T. Green has been special Assistant in the State department
of education for desegregation since February 1, 1971. He was the
first employee in the title IV unit of the State department of educa-
tion. Funds for such an official have been available for approxhnately
5 years now. He has a staff of three and a secretary ; his office is funded
in the amount of $77,000.

He assists and advises local school districts in solving desegregation
problems. He has not had occasion to utilize the services of the State
Department of Education in making transportation surveys in con-
nection with desegregation.

In applying for the grant whieh funded Green's office, the State
department of education represented to the U.S. Office of Education
that it would assist in drawina schoolbus routes. Dr. Green's office
would be 'available to work with a hypothetical metropolitan area
school authority, utilizing all the technical services of the State de-
partment, to assist it in desegregating the schools within his jurisdic-
tion. Federal funds are also available for this purpose.

The State board of education and the superintendent ofpublic in-
struction laid great emphasis upon their consistent policy of mformin
local school divisions of requirements of the Department of Home,
Education, and Welfare concerning school desegregation. Of course,
this was a requirement of the assurance of compliance executed on be-
half of the State board. During the massive-resistance years, the State
board of education zealously and speedily communicated to local school
divisions the most recent state enactments designed to frustrate de-
segregation. By contrast, during the years from 1965 on, during which
the Stateboara was assertedly working to bring about compliance with
HEW requirements, it did not undertake to disseminate to division
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superintendents the substance of the requirements of even the most
important decisions of the U.S. Supreme Court in the field of school
desegregation, much less those of lower Federal courts.

Ehnore could recall very few instances in which the State department
of education lmd advised division superintendents of the gist of recent
Court decisions on desegregation, as opposed to transmitting memoran-
dum concerning changes in HEW regulations. For example, no re-
lease, apparently, was issued after the U.S. Supreme Court decided
the Green v. County School Board of New Kent County case.

Although the assurance of Compliance itself required the State
board to "secure" compliance agreements by school divisions, its work
with them fundamentally was initiated only upon request of local
authorities. More important, apparently, than desegregationt Was the
preservation of a smooth-workma relationship with the localities.

The Court has already notee that the State board of education
would provide the services of one of three attorneys retained for the
purpose to any school division involved in negotiations over com-
pliance with HEW requirements. In addition, the State, by statute,
makes provision for payment from public funds of litigation expenses
incurred by public agencies in defending lawsuits concerning school
segregation. From 1955 to 1971, the State has paid in total legal fees
and expensescompiled from records of the State attorney general
the sum of $769,932.53.

Jolm F. Banks, associate director of secondary education in the
State department of education, reported to a U.S. Senate Select
Committee on Equal Educational Opportunity in mid-1971 concerning
the process of school desegregation and the decline in the number of
black secondary school principals in Virginia :

In 1965, 10 years after the 1954 Supreme Court decision,
there were still 77 black secondary schools in 73 counties, and
30 black secondary schools in 27 cities of Virginia. Each of
these 107 black secondary schools had a black principal.

Today there are only four counties in which the black sec-
ondary school plans are even used to accommodate all second-
ary students, and the number of bhtck principals has dwindled
to 17.

The greatest change occurred in 1969, when school divi-
sions, either by Court order or apparently because of 'pres-
sures from the bepartment of Health, Education and Welfare,
went to unitary school s,ystems. The usual pattern was to
close or to reorganize the black secondary school. This meant,
in most instances, a change in the status of the, principal.
Sometimes he was reassigned, "demoted" to an elementhry
or junior high school principalship. More often he was re-
moved entirely from policymaking positions. Many reassign-
ments were to the classrooms. Often, the black principal was
given a pseudo-promotion to the Central office, which in realitY
is only a "dead-end street."

The impact of these changes is of particular concern be-
cause of its debilitatMg influence on educational aspirations
of the black community.

The State board of education is informed at least yearly by school
census reports of the Tagiql composition of faculties in school facilities.
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REGIONAL SCHOOLS

On January 11, 1946, the State board of education tentatively ap-
proved a grant of $75,000 from the vocational capital outlay fund for
purposes of constructing a regional Negro high school for Orange,
Madison, Green, Rappahannock, and Culpeper Counties. On Febru-
ary 21, 1946, the board took final action to recommend the appropria-
tion to the Governor. At the meeting of July 15 1947, the State board
.of education granted the request of the school boards of Albemarle
County and the city of Charlottesville for approval of a plan to estab-
lish a loint school for blacks in accordance with the State board's
regulations covering joint school operation.

Subsequent to the decision in Brown v. Board, the State board of
education took no action to witluiraw its approval of the operation
of these joint schools nor of the transportation programs used in con-
nection with them.

The State board of education never expressed any disapproval of
the vractice of crossing political subdivisional lines by students at-
tending these regional school.

By memorandum of January 8,.1947, the State board of education
endorsed, among other things, the creation of a number of regional
vocational schools. For such purposes the board proposed that groups
of school divisions cooperate to own and operate such facilities as joint
schools. Such facilities were to be open to whites only, and their sites
were selected upon that premise. The memorandum states :

Nine centers have been tentatively selected on the basis of
geographical distribution and concentration of industries in
which the practicability of establishing and operating such
joint schools for white students will be fully explored.

In order to develop vocational training for blacks, the State board
proposed to use funds from the special State vocational capital outlay
fund to establish vocational training centers at regional high schools
for blacks, at proposed comprehensive high schools in areas of the
State with more concentrated black population, "with the regional
vocational schools for Negroes probably limited to not more than one
or two centers:"

In a document published by the State board of education in 1947,
entitled "A Comprehensive Piogram of Education for Virginia's Pub-
lic Schools," regional high schools of general curriculum were dis-
cussed. The following is an extract from that document:

Regional high schools. In certain areas of the State, par-
ticularly in the Shenandoah Valley, northern Virginia, and
the southwest, on account of the small and scattered Negro
population regional high schools serving groups of school
divisions will be necessary in order to provide comprehensive
programs of education on the secondary level for Negro boys
and girls. Negro high school pupils may be transported daily
to those schools from adjoining counties and cities when prac-
tical and when the distances involved are not too great. How-
ever, if all of the Negro secondary school pupils in such areas
are to be served, comfortable and adequate dormitory and
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boarding facilities must be provided at these regional high
schools with the parents and school boards sharing in the
boarding expenses for such pupils.

The movement to provide higher educational opportuni-
ties for Negro youths through this development of regional
high schoors in those areas with small awl scattered Negm
population has the endorsement and support of the State de-
partment of education. Considerable progi:ess has already
been made in this direction yet much remains to be done to
meet more adequately the educational needs of Negro youth in
these sections of Virginia.

The regional Negro high schools at Manassas and Chris-
tiansburg have pointed the way, and the recent cooperative
action by the counties of Culpeper, Madison, Orange, Rap-
pahannock, and Greene in approving such a regional high
school to be constructed in Culpeper County in the near
future for their Negro youths is worthy of commendation
to other sections of the State facing the same problem.

On May 6,1949, the superintendent of public instruction transmitted
to division superintendents, for their information, a copy of the opin-
ion of the U.S. District Court for the Western District of Virginia in
Corbin v. County School Board of Pulaski County, Civil Action No.
CA-341, "which establishes the legality and constitutionality for
jointly owned and operated high schools which do not have to be
within the geographical boundaries of the county." Interestingly,
Judge Barksdale, in that opinion, points out that some "buses trans-
porting white children .. . have scheduled trips of more than an hour
and a half each way.

The State board approved the salary of the superintendent of Chris-
tiansburg Industrial Institute in 1949.

The State board in 1949 promulgated detailed regulations for the
operation of jointly maintained and financed schools. These covered
the selection of members for the committee of control, the selection of
staff, budgeting, and financial support.

The board approved for recommendation to the Governor such spe-
cial app:opriations RS were necessary to equip a joint high school for
Negroes run by Charlottesville and Albemarle County.

In 1950, the board approved the construction of segregated joint
schools by Lancaster and Northumberland Counties.

In July of 1955, the State board gave specific approval to the ex-
pansion of facilities at the Carver black regional high school, serving
Cul peper, Mndison. Ornnge, and Rappahannock Counties.

The approval of the State board of education was required by law
for the establishment of joint schools. (Va. Code Sec. 22-7)

On January 26, 1956, the board of Education approved a contract
between Rockbridge County and the town of Lexington for the estab-
lishment and operation of a joint high school.

From 1940 through 1968, at least four regional all-black schools were
operated in the State of Virginia. These were joint schools, -requiring
the approval of the State board of education. For the most part, black
students were bused to these schools

'
although in some instances, dormi-

tories were employed. Students at these schools apparently were at
home only on weekends.
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The enrollment at these regional black high schools is set forth in
plaintiffs' exhibit 109. This information was amassed by means of the
State board of education's usual procedures of statistical compilation,
and the Court finds it to be reasonably accurate.

As it did in other instances when buses were used to transport stuT
dents to school, the State financed a substantial part of the pupil
transportation. Approval was required on an annual basis before such
disbusements are made.

PUPIL EXCHANGES

Since 1960, there has not been a school year in which several Rich-
mond City residents did not attend school in a division other than
Richmond. Thirteen Richmond students attended Iidnrico schools in
1962 ; 10 in 1963; 17 in 1964 ; 24 in 1965; 26 in 1966 ; 18 in 1967; 12 in
1968 ; and 14 in 1969. Since that year, Richmond has sent students only
to Chesterfield County, in connection with the recent annexation. The
races of each of these students is unknown. Since 1962, Richmond has
sent a small number of students, race unknown, to Chesterfield County
schools.

Annexations to the city of Richmond have been bmight in the fol-
lowing additions to the city's school population :

1906-1,245 white, 6,444 black.
1909-1,082 white, 541 black.
1914--2,565 white, 308 black.
1942-1,721 white, 307 black.
1970-6,616 white, 237 black.

In addition, 136 blacks and 3,251 whites, residents of the area an-
nexed in 1970, currently attend school in Chesterfield County under an
agreement between the two jurisdictions, which has been discussed in
prior memoranda of the Court.

The defendants point out that the city of Richmond rejected in 1965
an annexation award which would have brought into the city 8,047
white and 125 black students. This is true. The rejection, of course,
was made by the city council of the city of Richmond, a defendant
herein. It was also made at a time when the schools of each political
subdivision here involved, including Chesterfield, were undeniably
segregated.

he chairman of the city school board was at trio; unaware of the
current position, if any, of the Richmond Ciey Council on the issue of
school consolidation and there has been no evidence in this record
sufficient to enlighten the Court.

The decision of the Richmond School Board to seek qualit3r educa-
tion in the Richmond metropolitan community, by means of desegre-
gation involving the adjoining counties, sprang partly from this
Court's earlier desegregation orders addressed to the Richmond City
School Board alone and partly out of a history of cooperation between
school divisions in the area.

Richmond, Henrico, and Chesterfield have cooperated in the estab-
lishment of a training center for mentally retarded trainable Pllildren.
It is funded on a per pupil basis. Currently facilities operate in the
Virginia Randolph School in Henrico County and in the Hickmy Hill
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School on the south side of the James River, both formerly all-black
schools.

The three school divisions also cooperate in operating a mathe-.
matics-Science center along with two other school divisions, Goochland'
and Powhatan Counties. It also is housed in the Virginia Randolph
School facility.

Children are taken to each of these programs from all over the
metropolitan area by schoolbus.

A technical center also operates in Riclunond under a cooperative
scheme involving the three school divisions, and Ithers.

The Richmond public school system has always had difficulties.
maintaining high quality education in majorit7 black schools.

During Mrs. Crockford's tenure on the Richmond City School
Board, that body has always felt a duty to comply with policies.
directed by the 'Virginia State Board of Education. If that body
directed the local school division to take action to alleviate segregation
in the public schools, local officials would have complied. However,.
the State board took no affirmative steps to direct deseabregation.

Guidance from the State level instead took the form of the creation
of the pupil_placement board and the tuition-grant system. Under the
latter procedure, as the Court has found, the city of Richmond has
exchanged students with Chesterfield and Henrico Counties and has.
sent some to _private schools. On November 21, 1967, the Richmond
School Board approved a tuition grant for a resident to attend a.
facility operated by the Prince Edward School Foundation in Farm-

Va.
The School Board of the City of Richmond has never requested

that the State board of education direct the consolidation of school
divisions in the area. As Mrs. Crockford stated, it seemed rather a.
hopeless effort. Board members felt that the adjoining counties would
not respond positively. In such a situation, Mrs. Curockford stated,
opinion was that the State board of education would not be responsive
to Richmond's request, and the Court having heard the evidence,
concurs in this conclusion.

In spite of all parties having been given ample opportunity to
prepare for the case, and in spite of the opportunity to do so none
of the defendants have suggested any consolidation plan in lieu of
the one developed by Dr. Little, the Court is satisfied from the
evidence that given the attitude of the defendants the securhig of
the constitutional rights to which the plaintiff class are entitled will
not be accomplished except under the supervision of the Court.

TRANSPORTATION

In 1942, when wartime conditions led to a shortage of schoolbus
units, the State board of education suggested to division superin-
tendents that if schools were operated on a staggered schedule, a more
economical use might be made of existing equipment.

In October of 1946, in a policy statement concerning school con-
solidation, the State board of education recommended that high
school students be transported no more than 90 minutes, one way,.
and that for elementary students the maximum should be 50 minutes-
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In 1955, the State board issued detailed recommendations for the
operation of schoolbus systems.

In 1957, the State supervisor of elementary education undertook to
survey the State to determine the number of schoolchildren in each
division whose schoolday was extended because they had to await
bus transportation by virtue of their bus having to make the circuit
of several routes prior to transporting them. All superintendents
were requested to complete a form giving information on the topic.

In December 1960, the board issueli its mandatory general regula-
tions and recommendations on pupil transportation. Included in the
regulations was one that permitted children to stand in the aisle
back of the driver's seat for trips of short distances.

On February 4, 1966, Woodrow Wilkerson advised division super-
intendents of a new regulation concerning distribution of State pupil
transportation funds. Thereafter, reimbursement by State funds for
transporting pupils from an adjoining school division would be avail-
able when the procedure had been established by mutual agreement
of the school boards of the two school divisions.

CROSSING STATE) CITY) AND COUNTY LINES

From the school year 1954-55 through the beginning of 1970-71,
Virginia students have attended both public and private schools in
other States, both within and beyond commuting range of their homes,
with tuition and/or transportation payments made from public funds.
Compilations secured from replies of local school boards to the State
board of education are found in PX 110 and 111. Where the race
of the respective student can be ascertained from the exhibits, it is
apparent that with rare exception blacks and whites have been as-
signed to separate schools.

The purpose of the practices aforementioned, including the trans-
porting of students great distances, were_t_except in those instances
mvolvmg special situations such as the Washington

'
D.C., Private

School tor the Handicapped, to preserve segregated schools.
Children have been transported to and from North Carolina, West

Virginia, Washington, D.C., Maryland, and Tennessee.
Obviously some of the instances were by virtue of the tuition grant

and pupil scholarship programs. Others have been by virtue of ar-
rangements made between a local school board and the school au-
thorities in another State, but all with at least twit approval of the
State board of education. No expression of disapproval of the prac-
tice of transporting students across State lines has ever been made
by the State board of education.

From 1940 through 1965, black schoolchildren in Frederick County
attended schools in 'Winchester for the stated reason that there was no
black high school available in t.he county, and also for reasons of
proximity. In 1961 through 19691 white stwlents from Cumberland
County were sent to school Powhatan and I'rince Edward Counties,
their tuition paid by Cumberland, for the purpose of avoiding
integration.

From 1948 through 1967, black high schoolpupils of Orange County
were sent to George Washington Carver regional high school, in Cul-
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peper. About 200 students were sent each year. Each year from
1953-54 through 1964-65, Dickinson County sent approximately 23
black pupils to secondary school in Russell County, 13ecause Dickin-
son County did not have a high school for blacks. Simultaneously,
beginnino. in 1962, white Dickinson elementary pupils went to Russell
County sChools for reasons of proximity. The transportation of white
pupils continued at least through 1970-71.

From 1950 through 1965, approximately 20 black pupils each year
were sent out of Bland County into Tazewell County to attend public
schools. This was because Tazewell County operated the nearest school
open to people of their race.

From 1945 through 1965, about 20 Bath County black residents
were regularl3r sent to school in Alleghany County on a tuition basis
because, according to Bath officials, there was "no high school" avail-
able for them in Bath. From 1965-66 on, none were sent out of the
county, for the stated reason that schools were "fully integrated."
Bath County also sent white pupils out of its jurisdiction in 1958 and
1959 for reasons of proximity.

From 1948 to at least through 1964-65, Greene County black resi-
dents were sent on a tuition basis to school in Albemarle County be-
cause there was "no Negro high school in Greene County." At the
same time lesser numbers of white pupils attended schools, tuition
paid, in counties surrounding Greene by reasun of parental choice.
After 1964-65, Greene County officials are unable to supply the in-
formation ..gt attendance outside of the county. For these years they
report solely, "pupil scholarships sent directly to State." (PX 94,
at 25-26) During this period the State board issued the grants. From
1940 through 1966 black residents of Buena Vista City attended the
Downing High School in Lexington under a contract arrangement.

From 1940 through 1963, Shenandoah County blacks desiring to
attend high school were sent, on a tuition paid basis, to the city of
Winchester, the cit3r of Charlottesville, Prince William County, or
the city of Harrisonburg because Shenandoah County did not operate
a high school for Negroes.

From 1941 through 1959, small numbers of blacks were resident
in Giles County and were sent to Montgomery County to attend high
school because there was no program for blacks in Giles County be-
yond the 10th pade. In the meantime, larger numbers of whites at-
tended school in Bland County, tuition also paid b3r Giles County,
for reasons of proximity. The transportation of whites into Bland
County continued at least through 1971.

According to a very recent report submitted to the State board
.of education:

Prior to 1958, Alleghany County and the city of Covington
comprised one school division. When they separated in 1958,
the county was left with no lu"gh school and consequently
sent all secondary students to Covington, Clifton Forget or
Bath County on a tuition basis. In 1963, Alleghany High
School opened for white high school stud.ents only. Negro
high school students continued to attend the Negro high
school in Covington. Also, a few other students, white and
black, continued to attend school in Bath County, Covington,

'2.
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or Clifton Forge because nearby Alleghany County facilities
were not yet available.

In 1965 such facilities were ready for use and both school
idivisions at the same time completely ntegrated.

Ninety to 100 black residents of Alleghany County attended school
in Covington.

From 1948 through 1964-65, about 150 black high school pupils
per year were sont on a tuition basis to high school in the town oi
Lexington because Rockbridge County offered no high school program
for blacks. Rockbridge County also sent about 125 white pupils to
Lexington schools through 1960 to relieve overcrowdinti

thFrom 1960 rough 1968-69? Powhatan County pu le schools sent
small numbers of white pupils, tuition paid, to public schools in
Chesterfield County, the city '31 Richmond, and Goochland County, on
the request of parents.

From 1959 through 1964, about a dozen Tazewell students, all
white, attended Russell County schools for reasons of proximity. Dur-
ing the period 1959 thmugh 1970 about 45 Tazewell white residents
attended Smyth County schools again for reasons of proximity. From
1959 through 1964, Tazewell dunty black students, at a rate of about
10 per year, attended Excelsior High School in McDowell County,
W. 1Ta.; Tazewell County reimbursed McDowell County for their per
pupil cost.

Under a freedom of choice plan in 1965 and 1966, black residents of
the town of West Point attended school in ICing and Queen County.

Henrico and Chesterfield Counties have been transporting school
children to and from school by bus for many years.

TIENRICO

In 1957, the school board of Henrico adopted transportation poli-
cies which included the requirement that bus routes shall be estab-
lished in such manner as to require approximately 1% hours' running
time. The white bus routes, formulated with tile assistance of the
State department of education in 1957, included recommendations that
buses travel routes ranging from 11 to 20 miles, in certain instances.

In 1962 a committee from the Westwood Civic Association appeared
before the board to request a change in the Westwood boundary line to
permit their children to attend schools other than those into which
they had been zoned. One reason presented in support of the applica-
tion was that Westwood children "have attended twelve different
schools in 15 years." The board denied the request.

Until 1969, black high school students in Henrico County had the
choice of attending the Virgrinia Randolph High School in the north-
ern section of Henrico, or the nearest formerly all-white school. Black
children would go to the Virginia Randolph site from the Varina area
by bus. The evidence fails to disclose the length of time the trip took.

In 1969-70, the county of Henrico transported daily an average of
22,484 pupils, of whom 9,694 were secondary pupils and 12,790 were
elementary pupils. A total of 199 buses were used. Of these, 180 were
in daily operation. They transported pupils a total of 1,139,006 miles.
On an average, each bus carried 113 pupils. The total cost of Henrico's
busing operation that year was $638,745.18.

-)0.1.5
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Of 456 bus trips scheduled in Henrico County in 1970-71, 436 take
less than 30 minutes to complete. Twenty trips take between 1/2 hour
and 1 hour. A single trip takes slightly over 1 hour.

Henrico has used a transportation system requiring students to
transfer buses; in at least one instance students were required to wait
-until 4:15 p.m. for their transfer bus on their homebound ride.

CUESTERFMLD

The Chesterfield School Board minutes of January 1940 record that
the chairman named a committee to investigate the possibility of
extending a contractor's bus route "on Stockton Street to accommodate
pupils in that congested area, thus making it unnecessary for the
children to wait in the cold for the bus."

On November 22, 1939. the Chesterfield County School Board ap-
pointed a committee to investigate the advisability of transporting
Negro high school Students to D. Webster Davis High School. The
.committee reported in early 1940 that since the county furnished high
school facilities at Hickory Hill for blacks, the board should refuse
to provide transportation to the Davis High School. The board ap-
proved that recommendation.

In 1941, black patrons again requested that the county furnish bus
transportation for black hi,gh school students going to Hickory Hill
and D. Webster Davis High SChools.. A committee was appointed to
investigate. At the next meeting the request was renewed. The commit-
tee, composed of the superintendent, requested further time for study.

In October 1943, a delegation of black patrons appeared to request
that their children be furnished transportation to the Beulah School.
A committee was appointed to make arrangements.

On October 9, 1951, the board of supervisors were receiving com-
plaints concerning overcrowding on school buses. Applicants stated
that they had gotten no relief from the superintendent of schools and
the school board.

On October 24, 1962, a group of Midlothian District parents pro-
tested to the superintendent the removal of their children from South-
ampton School to Bon Air School on the ground of inconvenience
caused by tlie transportation distance.

In August of 1963, parents of 15 children on Beechwood Avenue
protested their transfer to Matoaca High School for the new session.
There was a discussion of the busing distances involved ; the board de-
termined to adhere to its plan of assignment. Some of the parents
whose children were transferred to the Matoaca High School brought
suit to enjoin the assianment. The individual parents asked the board
to reconsider the trarisfer, stressing the number of railroad crossings,
mileage to Matoaca High School, and their personal desire to have
their children continue at Thomas Dale. The school board agreed to
study the matter.

The Virginia Pupil Placement Board reassigned to Thomas Dale
School 13 of the Beechwood residents. The school board decided to p,ive
the seven remaining a freedom of choice, subject to the decision of the
pupil placement board.

In the opinion of the Chesterfield School superintendent, there are
no harmful educational effects attributable to the bus ride experienced
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*by pupils in the Grange Hall area who are transported to Midlothian
High School in order to take advantage of programs not available at
the Grange Hall School, and the Court so finds.

The transportation practice in Chesterfield County has included
:transfer buses which wait at pickup points for students to arrive on
.other buses.

The Carver School is about 2 miles from the Curtis School. Carver
was a black school through June of 1970, attended by students from all
over Chesterfield County. The longest bus route to it took about 1 hour
:and 45 ininutes to cover.

The Chesterfield superintendent of school was not aware of the
maximum time that Chesterfield pupils might spend on a bus going to
.and from school each day. As an educator he felt confident in relymg
-upon the transportation division people on his staff. He did not believe
that a transportation time of 1 hour would be inordinate.

In 1970-71, 85 percent of Chesterfield County pupils transported by
the school board traveled less than 30 minutes. Of the 376 trips, 47 were
between 31 and 45 minutes, and 8 were between 46 and 60 minutes.
'Three trips were 61 minutes or more. One bus trip takes about 2 hours,
:however. This accommodates students going to Manchester and Mid-
lothian High Schools from the Gange Hall area.

In 1969-70, Chesterfield County transported daily an average of
24,715 pupils of whom 8,088 were secondary pupils and 16,627 were
'elementary dudents. There were 228 buses operated; of these, 180 were
i ii daily operation. They carried students a total of 1,516,085 miles.
The total cost of Chesterfield's busing program that year was
$804,962.79.

There is no evidence before this Court that would give rise to any
conclusion other than that the time and distance contemplated b3r the
proposed plan would not be so great as to either risk the health of the
children or significantly impinge on the educational process, and the
Court so finds.

The Court finds that the transportation contemplated will in no
event be for a longer distance or time than the maximum now utilized
by the respective county defendants.

In reference to the transportation needs called for, the consolidation
of the Richmond, Henrico, and Chesterfield school systems under the
plan proposed by the Richmond School Board will not require addi-
tional buses.

From 1941 to the present, Chesterfield County has sent substantial
inumbers of pupils to school n the adjoining cities of Petersburg and

Richmond. In 1949. 1950 and 1951, about 100 black students attended
school outside the county. In other years, all students transferring
were either white or of race unknown to the Court, save for 80 blacks
-taking vocational training in 1971. At one time, several hundred
-white Chesterfield students went beyond their county for an education.
'Since 1964, however, no more than about 50 per year, on an average,
-do so. Reasons for the transfer of these fairly substantial numbers of
Chesterfield children to adjoining school divisions were proximity and
accesito special education facilities, from 1949 through 1964.

In late 1942, the superintendent requested and secured from the
board of supervisors a supplemental appropriation to pay for the in-
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struction of Negro high school pupils in the D. Webster Davis High
School outside the county system and elementary pupils in the Matoaca
Laboratm School.

On November 10, 1942, the Chesterfield County Board of Supervisors
acceded to the school board's request and appropriated a supplement
of $4,650 for the instruction of high school pupils at D. Webster Davis
High School and elementary pupils at Matoaka Laboratory School
for that session. Further requests on October 9, 1945, for appropria-
tions to pay for instruction at Welister Davis and Matoaka Laboratory
School were denied by the board of supervisors, for the stated reason
that the year's budget had been completed.

For the 1945-46 session at the request of two officials of Virginia
State College, the Chesterfield School Board directed that $3,000 be
added to the budget for instruction of students attending the Webster
Davis High School.

On October 25, 1948, the Colonial Heights School Board requested
the Chesterfield County School Board to enter into a contract to fur-
nish school facilities for city children during 1948-49. The county
school board agreed to do so. Under the terms of the contract, the
county school board of Chesterfield County agreed to operate and main-
tain the public school facilities in the city of Colonial Heights upon
the condition that the city school board reimburse the county for all
expenses, including those of sending city high school pupils to the
Petersburg High School and to Thomas Dale High School m Chester,
Va.

In 1949, two Negro high school students who registered in Peters-
burg schools requested the board to pay their tuition "on the same
basis as white pupils." Board minutes relate the following action :
"Since the county has provided an excellent Negro high school with
modern facilities and transportation is available to the school . . .
the request for tuition was denied." The Chesterfield School Board
resolved that beginning in the fall of 1949, all Chesterfield residents
would be required to attend county schools and no tuition would be
paid to other school divisions for the education of Chesterfield
residents.

In January of 1949, a delegation requested that Ettrick and Matoaca
High School pupils be permitted to continue to attend the high schools
in Petersburg. The board refused to so allow. However, on request
at the same meeting, the board resolved to allow elementary pupils
in the Virginia State College community to continue to attend the
Matocaca Laboratory School on the basis that the school board would
reimburse the college in an amount equal to the average daily attend-
ance of such pupils.

In February of 1949, the board directed its ouperintendent to submit
a bill for $28,450.98 for the costs of tilneating Colonial Heinlits pupils
through December 31, 1948, for payment by the Coknial Heights
School Board.

On March 8, 1949, the board of supervisors, after conference with
the Chesterfield County School Board, resolved to request the school
board to continue to pay tuition for high school students in Matoaca
area desiring to go to school in Petersburg, for a period of 3 years.

On June 22, 1949, the Chesterfield Board of Supervisors entered
into a contract with the city of 'Colonial Heights to use an elementary
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school building in the city, commencing July 1, 1949, und until Mi-
t,(ration between the city and the county terminated.

In June of 1953, the Chesterfield School Board resolved to coop-
erate fully in establishing a school for mentally retarded children in
Richmond, Henrico, and Chesterfield,in cooperation with school au-
thorities of the neighboring jurisdictions. Soon thereafter the board
authorized its superintendent to make a. survey of Negro mentally
retarded children in the county, with an eye to using space then avail-
able at the Hickory Hill School. The school board resolved to educate
mentally retarded Negro children at the Kingslaml School.

In February of 1954, Lucian Adams, currently superintendent of
schools of Richmond, appeared before the Chesterfield County Board
of Supervisors to discuss the possibility of the city's acquiring a site
in the county on which to build a Whith high school. Adams then stated
that no good site was available within the city.

Oil March 13, 1957, the school boards of Colonial Heights and Ches-
terfield met jointly to elect a division superintendent of schools.

In 1957-58, the city of Richmond provided special education facil-
ities for Chesterfield County pupils. The city continued this service
in 1958-59, although it was unable to accommodate additional
applicants.

The city of Richmond public schools advised Chesterfield school au-
thorities in December of 1959 that special education facilities there-
tofore provided would not be available in the 1960-61 session. The
school 1 yard directed its superintendent to confer with the Richmond
superintendent in an effort to "continue the services we now enjoy,
on a tuition basis."

In 1961, 160 white and 63 Negro pupils from Chesterfield attended
Petersburg high schools by tuition.

In 1961, the 'Chesterfield School Board unanimously requested the
State board. of educafion to constitute the county of Chesterfield it sep-
arate school division, and requested the concurrence of the board of
supervisors.

In March 1962, the Chesterfield School Board made arrangements
with Dr. Thomas Little of the Richmond city schools for the trans-
portation of Chesterfield pupils to the cooperative training center.

In 1963, the school board accepted nonresident pupils for enrollment
on a tuition basis, subject to final decision of the pupil placement board.

In late 1963, the sChool hoard approved admission of out-of-division
students to certain Chesterfield schools, subject to their placement in
such schools by the State pupil placement board.

.Tust after the opening of schodl in 1964, Mr. Fulghum, a, school offi-
cial, advised the board that he hoped soon to begin transportation of
Chesterfield pupils to the cooperative training center in Richmond.

On August 10, 1966, the Chesterfield Schoor Board authorized the
superintendent to handle each case on applications for tuition stu-
dents "on its own merit and bring any special cases to the board."

In the spring of 1968, the Chesterfield County. School Board ap-
proved the policy of admitting seniors who had moved out of the
county but wanted to finish their senior year at their Chesterfield
school on a tuition basis.

For the school year 1968-69, Chesterfield permitted three Powhatan
County students to attend its schools in exchange for three Chester-
field resklents possibly being admitted to Powhatan schools.

tri
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As part of the resolution of the annexation suit between Richmond.
and Chesterfield, which concluded durin.g the summer of 1969, the-
Chesterfield and the Richmond School Boards agreed On terms on.

which educational services would be provided during the transition..
Chesterfield would provide classroom space and instruction on a tui-.
tion basis for the residents of the annexed area for whom the city could
not provide in the 1969-70 and 1970-71 school years. Chesterfield, in
addition, would teach junior and senior high students in the annexed.
area, whom the city could not accommodate for 1971:72.

In the fall of 1970, the Chesterfield superintendent of schools ex-
plained to the board his actions in response to the requests of Chester-
field residents to transfer their children to county schools from those
in the newly annexed area. The board agreed completely with his
actions and directed that further requests for transfers would thence-
forth be on a space-available basis. .

Current) y, Chesterfield County sends some pupils to a training
center in Petersburg for the educable mentally retarded.

According to a survey taken of Chesterfield County schoolchildren
recently, 1,299 white students and 36 black students attended Rich-
mond City public schools in the year previous to their enrollment in.
Chesterfield schools.

In 1949, the superintendent advised the board that attorneys on.
behalf of Negro introns in the Harrowgate Road area had requested
equal facilities for Negro and white children. The superintendent.
stated that he had answered the petition, stating that full transporta-
tion facilities were then being offered. The board resolved to approve:
the superintendent's action.

On February 25, 1961, the board of supervisors appropriated about.
$285 per month to the health department in order to employ a "colored
dentist, who would work in the colored schools of the county."

As of September 30, 1963, the superintendent reported enrollment.
to the school, classifying the pupils by race.

On February 12, -1946, the Chesterfield Board of Supervisors re-
ceived complaints concerning the condition of a trash slump. near the
Hickory Hill School. Rats from the dump, allegedly, had become a.

imenace n the neighborhood. The board urged a committee, earlier
appointed, to find a suitable alternative location. When the principal
of the Hickory Hill School complained of the rats, the boaril resolved
to post "No Dumping" signs and appropriated $500 for extermination
purposes.

On October 12, 1948, the board of supervisors resolved to resume use
of the dumping area near the Hickory Hill High School. .

In early 1949, the superintendent advised the board that prqerty
to the south of the Hickory Hill School might be rezoned for business
purposes. The board took no action, not objecting to such a change.

On January 8, 1952, a citizen complained to the Chesterfield Board
of Supervisors about the health hazards, due tO mosquito breeding in
the general area of Hickory Hill High School. The board referred
this matter to the health department. ,

On August 26, 1955, the 'United Civic AssoCiation, of Chesterfield
County, lyy counsel, before. the board of supervisors, to complain of
the condition of the 'landfill operated in front Of, the Hickory HilI
School. Theii attorney complained of rat infestation and - stagtiant
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water. On September 23, 1965, another delegation complained to the-
board of supervisor-S concerning the HiClcorj Hill landfill. The boar&
requested the eity of Richmond to reduce the elevation of the landfill..

On November,12, 1946, the Colored fann agent and the colored horria
demonstration 'agent appeared before the board arid reqaested office.
space. The board referred the matter to the buildings mid grounds'
committee for "action as early as possible.". .

On February 12, 1948, the colored farm agent appeared before the
beard of supervisors to rePeat hiS request for office space 'for himself.
and the colOred home demonstration agent. The board referred the
matter to the buildings and ground§ committee. . .

In October of 1948 the hoard of supervisors gave .the colored farm
agent and the home demonstration agent permission tO use.the lower:
end of the Red Cross building on the county fairgrounds.

BetWeen 1946 and the securing Of office space in OCtober 1948; the,
colored agents made Several requeSts for same, and on at least 'one,
occasion the colored country farm agent requested that, since the,
county had not provided him with Are space, it at least meet the bill
for tlie telephone i.*hich he' had had installed n his home. The board:
of Supervisors refused.

On June 22, 1949; the board Of. supervisors, on request,authOrized
the executive secretary to purchase two 'desk lamps and one fan for
the office of tbe colored farm agent oud the colored home demonstra-
tion agent.

On June 11, 1957; the. Chesterfield Board of Supervisors voted to.
employ M. J. Edwards as the colored agricultural agent for the county,.

Writing in mideentury, an historian of the region remarked, "So
counting only from 1607, Chesterfield looked back with Certainty tO.
almost three and one-half centriries of white oecupancy."

On January:31, 1940, a delegation of Negro citizens addressed the.
Chesterfield County School Board, requesting the establishment of
a, regular pay scale for black teachers based on training and. experi- .

ence, and an increase in black teachers' salaries up to a certain .

mum level. The salary of the Negro supervisor for 1940-41 Was $1,200.
In 1940, the Chesterfield School Board rejected the requests of the,.

principals of Union Grove School and Kingsland SChool for raiies in
salary on the ground that they had not been anticipated in the current.;
budget. . .

In 1940, again a delegation of black Citizens petitioned the Cheater,
field School Board to act immediatelV to equalize black teachers' sala-
ries with those 'of whites. The boara accepted the petition and . file&
it for future consideration.

At the School board meeting Of March 26, 1941_, a delegatiOn Of black.:
citizene. again appeared before the Chesterfield Board -and 'Urged that
their' request presented in December. 1940, be answered. The board'''.
resolved that it .would be its 'policy to adopt a. single` salary' schedule.-
beginning with the i1942-43 session. '

In October, 1947, a delegation of patrons of the' Union Grove Negro,.
school complained to the board that their childrim were .not receiv-
ing adequate preparation for high school and that th2 school' was being -
run iii, an inefficient andlundisciplined manner.. The beard directed.:
the superintendent td inVestigate..

221
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In early 1949, the Chesterfield School Board adopted what appeared
to be uniform salary scales for classroom teachers.

In 1952, the board authorized the county's single Negro music teach-
er to be reimbursed $10 per month for travel. The board, however,
declined to pay half of the purchase price of a piano for Carver High
School.

The opening day calendars for 1962-63, and 1963-64, scheduled seg-
regated meetings of principals and teachers.

When the Diipuy School was closed after the 1969-70 school year,
itsprincipal, who was black, was transferred to a position as associate
principal at the Ettrick building. Subsmuently, the principal at
Ettrick retired, and currently the former Dupuy principal is prin-
cipal at Ettrick.

In October of 1970, the Department of Health, Education, !Ind Wel-
fare, Office of Civil Rights, expressed its concern to Superintendent
Kelly over the system's performance of recruitment of black profes-
sional staff.

When the Union Branch all-black elementary school was closed at
the end of the 1969-70 session, its black principal was made associate
director of title 1 project for the county.

When the Carver School was closed, its principal, who was black,
was transferred to the central administration office and made a plan-
ning principal.

DESEGREGATION EFFORTS AMR BROWN

In 1954, the following notation appears in the Chesterfield School
Board minutes :

A motion made by Mr. Wells asking that meMbers of this
board, as individuals, seek the advice of our legislators on
the recent Supreme Court decision, died for lack of a second.

In mid-1955, the Chesterfield School Boaid incorporated superin-
tendent's memorandum No. 3164 of June 28, 1955, in the minutes of
its meeting. This is the memorandum wherein the State board of edu-
cation adopted as "the policy of this Commonwealth" that Virginia
public schools would operate in the coming school session as before.

The Chesterfield County School Board resolved that it favored the
convening of a constitutional convention to amend section 141 of the
State's organic law in accordance with the proposal of the Commission
on Public-Education appointed by the then Governor. The resolution
stated :

The school board specifically favors the riroposals providing
for a high degree of local authority in the schools with par-
ticular regard to the assignment of pupils and teachers and
also to the proposal making possible tuition grants to those
parents who are unwilling to have their children attend
integrated schools..

On December 13, 1955, the Chesterfield Board of Stipervisors ap-
proved that section 141 of the constitution of the State Of Viraima
be amended as recommended by the Gray Commission and endobrsed
the calling of a constitutional convention.



On August 14, 1956, the executive secretary of Chesterfield County
read into the minutes of a board of supervisors meeting a letter fTom
the Governor and a State senator, "Thanking the boani for its approv-
al of the proposed action on the school problem." The board, at its
July 24 meeting, had inssed a resolution commending the Governor
for having recommended to the general assembly a proposal to con-
tinue segregation in the State's public schools.

On January 29, 1959, the Chesterfield Board of Supervisors passed
a resolution urging the members of the General Assembly of Virginia,
which was then in special session, to enact such laws as "will hold the
line against integration of the race§ in the public schools of this
Commonwealth."

The board of supervisors expressed its previous stand against what
they considered to be usurpation of the State's sOvereignt by the
Supreme Court of the United States, and pledged to the Cvernor and
to the attorney general of Virginia their continuing support in "this
fight to preserve constitutional government" They also stated,

. . . if it is necessary in order to preserve segregation in
the public schools of this Commonwealth, that all public
schools in this State be declared in vacation, or placed under
the supervision and control of the general assembly until
a plan can be devised to prevent integration of the races in
our public schools.

The Court finds that the officials of the city of Richmond, counties
of Chesterfield and 1-Ienrico, as well as the State of Virginia, have
by their actions directly contributed to the continuing existence of
the dual school system which now exists in the metropolitan area
of Richmond.

On December 29, 1956, the Pupil Placement Board of the Common-
wealth of Viroinia transmitted the following telegram to the Chester-
field-Coloniallieights superintendent of schools :

Under the provisions of chapter 70, "Acts of Assein:bly,"
extra session of 1956, effective December 29, 1956, the power
of enrollment or placement of pupils in all public schools of
Virginia is vested in the pupil placement board. The local
school boards and division superintendents are divested of
all suck powers. Within a reasonable time yon will be fur-
nished a supply of application forms, placement forms, and
such other forms and instructions as may be necessary, for
the proper administration of the act In the interim, and pend-
ing official placement by the pupil placement board, under the
terms of said statute and such regulations as may be pro-
mulgated, the pupils who may be entitled to be placed in a
school under section 4 of saia act may, in the discretion of
the school board and division superintendent, and in con-
formity with your practices, be permitted to attend school
on a temporary basis, subject to placement by this board. You
will please make proper distribution and publication of this

This telegram was placed in the school board minutes. Superintend-
ent's memorandum No. 8360 of January 11, 1957, follows immediately

72-166-72--15
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in the minutes. Therein the superintendent of public instruction states
that upon the request of the pupil placement board he is advising local
school boards of the procedures to be followed in assigning pupils.
The school board resolved that it desired to assist the pupil place-
ment board in its tasks.

On June 28, 1962 the pupil placement board wrote Dr. James H.
Brewer, of Ettrick,,Va., to advise him that they declined his request
to place his son in Ettrick Elementary School and had placed him
in the Matoaca Laboratory School instead. Factors considered in-
cluded the homocreneity of the neighborhood, and the Matoaca Labor-
atory faculty mid facilities. The pupil placement board also noted
that schoolbus transportation was 13rovided to the Laboratory School,
but not to Ettrick. An ore tenus hearing to review this decision was
requited to be advertised in a Richmond newspaper once a week for
2 consecutive weeks. Obviously the purpose of such a requirement
was to inhibit blacks from seeking transfers to white schools.

The present superintendent of Chesterfield schools agreed that the
school environment plays a role in developing children's attitudes. At
the elementary level he hoped that children would gain a sense of
the ae.oaraphy of their own community while in or near their school.
He slated that perhaps some areas in Chesterfield were homogeneous
as to race. He thought racial homegeneity was not a proper basis
upon which to develop assignment patterns; and the Court concurs.
That factor, however, was used in Chesterfield County in connection
with the pupil placement board.

In early 1965, the Chesterfield School Board directed its division
superintendent to submit to the Department of Health, Education,
and Welfare a copy of the order of this Court in McLeod v. County
School Board of Chesterfield County, of November 15, 1962, and
inform that Department that the School Board of Chesterfield County
was in compliance with that order.

In March of 1966 the Department of Health Education, and Wel-
fare transmitted desegregation guidelines to die Chesterfield School
Board.

On April 7, 1966, the school board discussed a desegregation plan
required by title VI of the 1964 Civil Rights Act and adopted a free-
dom-of-choice proposal.

In late 1966 the school board determined to defer consideration of
operating a Headstart program in the county because HEW guidelines
restricted the operational authority of the school board.

During the school year 1967-68, under a freedom-of-choice plan,
710 Negi.o clfildren 11,ere anticipated to attend formerly white schools.

In the spring of 1968 new school desegregation guiaelines were re-
ceived by the superintendent, and lie shared this information with the
school board.

The Chesterfield School Board waS informed in March 1968 of the
msults of the freedom-of-choice plan for the 1968-69 school year.

Dr. Eloise Severinson, of the Department of Health, Education, and
Welfare, wrote Superintendent A.lcorn on JOY 16, 1968, coneerning
possible termination of Federal aid. Dr. AlCOm advised the board of
this possibility and discussed desegregation plans for the coming year.
Approximately $900,000 in Federal funds were at stake.
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On August 20,1968, a special meeting was held concernina desegre-
gation matters. The board met in executive session with itbs counsel.
After public discussion the board decided to propose to HEW a plan
of total desegregation by September 1970.

In August of 1968 the Chesterfield School Board approved a new
desegregation plan for submission to HEW. The board proposed to
close Bermuda, I-Iickory Hill, Kingsland,.Midlothian, and Winterpock
Elementary Schools prior to the 1969-70 session, and to close Carver
High School, Dupuy Elementary, and Union Branch Elementary the
succeeding year. After the closing of these black schools all pupils
would be assigned by geographic zones. The Department of Health,
Education. and Welfare approved the 1-Ylan as submitted.

On April 23, 1969, the Chesterfield Board of Supervisors requested
the school board and the superintendent to reconsider the school plan
that they submitted to the Department of Health, Education, and
Welfare for the reasons that the 13lan would necessitate some over-
crowding, the use of temporary facilities, and that the annexation
case then pending; might require further redistribution of students.

After the opening of schools for the 1969-70 session, when Rich-
mond city schools were operating under an interim desegregation
plan ordered by this Court, and at a time when, under agreement
ancillary to the recent annexation of additional territory, a number of
Chesterfield County residents were to be educated under agreement
in the Richmond city schools the Chesterfield superintendent of
schools publicly offered sue% Chesterfield resident a place in the
county school system. Dr. Kelly recommended this action to the chair-
man of the school board, and thereafter extended an invitation to any
Chesterfield County student to come to Chesterfield schools, not re-
stricting his announcement to those who had specifically so requested.

In 1970-711 Dr. Kelly stated, and the Court so finds, that some
Richmond residents attempted to enroll in Chesterfield County schools
This was the first year for substantial desegregation at some levels in
the city schools.

In 1969-70 there were nine Chesterfield County schools without any
blacks on their faculty.

Richmond residents have rented apartments in Chesterfield County
and used such addresses in an effort to enroll in Chesterfield schools.

In 1969, under a freedom-of-choice plan, Carver High School ac-
cepted students from all over the county. Black students were bused
to Carver High School from all points of the county. In the school
year 1968-69 there were nine schools with all-black student bodies in
Chesterfield.

It seems obvious that desegregation by means of a freedom-of-
choice plan was and will be impeded if various schools within the
system are identified by such terms as "formerly all black," "formerly
all white," or are allocated faculty members entirely or predominantly
of Ono race

In the years 1966-67 through 1969-70 the student body at the
Carver Middle School and at the Carver High School was 100 per-
cent black, and the faculty was over 90 percent black.

The Chesterfield County superintendent' of schools testified that
ho would not know, as superintendent, the percentage of the number

225



224

of black elementary teachers at each of his schools or the number of
Negro students in various extracurricularactivities.

In 1970-71 there were 133586 elementary students in Chesterfield
County schools, of whom 1,189, or 8.75 percent, were black. In 1966-67
there were 1,467 black r)upils in Chesterfield County schools. The
absolute number of black elementary students has been falling grad-
ually at least since 1966-67. In 1970-71, 44.5 percent of the students
and 42.1 percent of the faculty, at the combined Ettrick and Ettrick
annex school were black. At the Matoaca Laboratory School, in the
same year_ , 99 percent of the students and 100 percent of the faculty
were black. Substantially the same racial proportions prevailed in this
school over the preceding four sessions.

The popular reaction m Chesterfield to the phasing out of all-black
schools has been highly tolerant.

Racial enrollments for the Chesterfield County public schools in
1969 and 1970 showed that out of 27 facilities, 14 have either the same
black enrollment or a smaller one in 1970-71 than during the previous
session.

Chesterfield County defendants argue that, under the definition of
Dr. Pettigrew, all the schools of Chesterfield County are racially non-
identifiable. This is not the case, for one of the criteria of integration
applied by Dr. Pettigrew, hereinafter referred to, is the requirement
that black students, though they might be in a minority, participate
fully in the life of the school. Chesterfield's own exhibit CX-32 illus-
trates that as the proportion of black students rises from about 3 per-
cent to well over 10 percent, in a particular high school, the number
of extracurricular organizations m which blacks play a pars rises
dramatically,. The court has in mind the comparison between Thomas
Dale High School and Meadowbrook High School. In Thomas Dale
there are 191 blacks and 1,506 whites ; this school has 26 active extra-
curricular clubs-21 have participants of the black race. By comparil
son, in Meadowbrook High. Schoolz where 33 blacks attend school with
1_,102 whites, 27 such clubs are activeblacks take part in only six of
them. Of nine active sports, blacks participate in seven at Thomas
Dale and only three at Meadowbrook.

The Matoaca Laboratory School historically, had been operated on
the grounds of Virginia state College with financial aid from the
State flowing through the Chesterfield County School Board. The
county school board, in addition, has provided some teaching mate-
rials, bus transportation for pupils

'
and some food service.

Chesterfield defendants assert that the sole connection between
Chesterfield County and the Matoaca Laboratory School, which has
historically been and is to this date all black br nearly so, has been
that Chesterfield provided transportation for its students and passed
on to the Virginia State College, State funds to be used in operating
the school. In fact, Chesterfield school officials have always relied upon
the laboratory school to absorb some of the black residents in the
Ettrick area of Chesterfield County,. When it appeared that the
capacity of the Matoaca Laboratory, School was inadequate for this
purpose, new black schools were built instead of assigning the over-
flow to existing white facilities or expanding them.

When the Dupuv Elementary School was under construction,. the
superintendent of 'Chesterfield 'County schools wrote to parents con-
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corning transfers from the Matoaca Laboratory School and the Union
Grove School to the new facility. He wrote :

As you well Imow, the Matocaca Laboratory School has
been overcrowded for a number of years, and those of you who
are long-time residents will recall that a nUmber of years ago
we transferred all seventh ;rade children to the Union Grove
School, and on other occasions requested some of the children
who lived not far from. the college to attend the Union Grove
School in the lower grades.

He went on to relate that, after conference with Virginia State Col-
lege officials, new enrollment quotas for Matoaca Laboratory had been
fixed. This correspondence demonstrates the close working relation-
ship existing between Chesterfield and Virginia State in the opera-
tion of the laboratory school.

Recently, Dr. Severmson of HEW advised Dr. Kelly that the, con-
tinuation of Chesterfield's connection with the Matoaca Laboratory
School might conflict with 'HEW compliance requirements. Therefore,
during the hearings in this case, the Chesterfield. County School Board
attempted to disassociate itself from the school's operation by severing
all connection. In fact, it appeand from Dr. Kelly s testhnony1 Ches-
terfield will continue to afford some services to this facility, if per-
Mitted. In any event, the most that can be said for the defendants'
position as to this school is that Chesterfield County and the State of
Nrirginia have operated an all-black school for many years, with vary-.mg degrees of participation by each.

inxiaco

Four years after Brown, the Henrico School Board was still sched-
uling separate meetings for Negro and white principals.

To open its school session of 1961-62, there were scheduled separate
orientation meetings, X-rays, and meetings of incumbent teachers
for whites and Negroes.

For the 1964-65 session the board reappointed principals ...!or all its
schools, classifying the Negro school separately.

In September of 1964, the Henrico coordinator of special education
submitted a report on special education to Superintendent Moody.
Therein he noted that, "inasmuch as there are more Negro people
getting certified in the area of special education, it may be necessary
to consider employing a few."

The session calendar for 1968-69 of the Henrico public schools, in
providing for a superintendent's meeting with principals and staff,
does not provide for racially segregated meetings.

Henrico has in the past differentiated in the pay scale for white
and Negro teacher&

Subsequent to a 1942 annexation which gained for Richmond a
portion of Henrico County, the city temporarily took into its schools
about 300 Henrico children. The county leased to the city two spare
schoolbuses for that year's transportation needs at the Westhampton
School

In 1953, Henrico voted to join 'with Richmond and Chesterfield
in the operation of a joint school for the mentally retarded.
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From 1944 through 1947, about 90 Henrico students, all white,
attended Richmond public schools, pursuant to an agbreement ancillary
to an annexation. Beginning in 1959, Henrico students regularly be n
to attend Richmond schools for special education classes. In 1960,
Henrico begban to send pupils to Richmond and other jurisdictions
pursuant tothe State tuition grant program. The implementation of
this State tuition grant program entailed large expenditures both from
the county and from the State.

John F. Kennedy School, operated by the school board of the city
of Riclunond, is located in Henrico County. Fairfield Court Ele-
mentary School, also operated by Richmond, is located partly in Hen-
rico. Both have historically had predominantly black enrollments.

In 1957, the Henrico School Bottid requested its superintendent to
confer with Richmond school officials on the possibility of some Negro
pupils in eastern Henrico attending high school in the city.

In 1961, the board discussed in executive session the possible effect
of a merger of the county of Henrico and the city of Richmond on the
Henrieo County school system.

In 1962, the board directed the superintendent of schools to handle
applications for admission by nonresident pupils on an individual
discretionary basis.

In its submission to the Department of Health, Education and Wel-
fare in August of 1965, Henrico County explained its pOlicy with
respect to die admission of nonresident students. One justification for
adimision of such pupils in the past, the plan stated, occurred when
a child lived just over the county line and much closer to a Henrico
school than to his own. Dr. Campbell teStified that this, under current
policies, would not be considered sufficient "hardship" to justify ad-
mission, and the Court so finds.

During 1970, the superintendent informed the school board that
nonresidents were making increased efforts to enroll their children in
the county .schools, and the Court so finds. He told them also that
in his opimont under the Civil Rights Act of 1964, Henrico could be
"required to justify" enrollment of nonresidents. In response, the
board agreed to "continue our traditional policy of enrolling non-
resident pupils on a very limited basis where there is a justiacause
established. Otherwise nonresident pupils cannot be admitted even
on a tuition basis." The administration was advised to inform princi-
pals that "extreme care must be used in enrolling nonresident pupils."

In the school year 1970-71, there were 34,331 pupils in the Henrico
system. Of these students, 2,035 had transferred, immediately upon
leaving the Richmond system over the past 10 years, to the Henrico
system.

In February of 1956, the school board directed its superintendent
to advise the Congressman from its district that the Henrico School
Board opposed further Federal aid to education.

On October 18, 1956, the Henrico County School Board accepted
a voluntary conttibution by pupils of the county!s Negro schools to
the Virginia Randolph Foundation.

Virginia Randolph High School, prior to its closing at the end of the
1968-69 school year, had an attendance zone covering the entire county
of Henrico.
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The Henrico Board of Supervisors did not leave educational matters
to the school board. On April 12, 1961, they passed the following
resolution :

Whereas, it is recognized that the education of our chil-
dren is a basic necessity in order to preserve an intelligent and
progressive democracy, and
Whereas the services, facilities and methods most effectual
to this old differ from place to place, and are best known by
the localities themselves, and
Whereas in recognition of this fact, education has been, from
the earliest history of our country, the responsibility of the
individual States, and
Whereas, Federal encroachment in many areas is being
viewed with increasing distaste, and
Whereas, Federal aid in any undertaking implies a degree
of Federal control : Now, therefore, be it
Resolved, That this board expresses its opposition to the
establishment of any further Federal aid to schools or Federal
intervention in the educational affairs of the several States,
be it further
Resolved, that the Clerk be instructed to send copies of this
resolution to the Honorable Harry F. Byrd and the Honor-
able Willis A. Robertson, U.S. Senators from Virainia, and
the Honorable J. Vaughan Gary,Representative ine'Congress
from the Third Congressional bistrict of Virginia.

In 1965, the Henrico School Board authorized or directed its chair-
man to sign on behalf of the school board an assurance of compliance
with HEW regulations implementing title VI of the 1964 Civil Rights
Act. Copies of the assurance document were forwarded to the super-
intendent of public instruction of the State of Virginia.

In May of 1965, the Henrico School Board impared a general state-
ment of policies under title VI for the U.S. Office of Education.

The Henrico School Board proposed to comply with the 1964 Civil
Rights Act by means of a plan which gave each pupil the right to
apply for a transfer by parental request to a school other than that to
which they would normally be assigned. Choice was restricted to either
the nearest formerly all-Negro school or the nearestformerly all-white
school.

On October 10, 1965, the superintendent of schodls submitted a modi-
fied plan to the U.S. Office of Education. "The choices made by the
white population made it impossible to operate the school system under
the previous plan," he said. He therefore requested approval of a plan
based upon zones and freedom of choice which gave each parent the
option to enroll his child either in the sChool within the zone of resi-
dence or in the nearest formerly all-Nearo school.

The assistant superintendent of schools presented to the board a
proposal for the summer of 1966 for four "target area" schools to
receive'Federal financing under the Elementary and Secondary Edu-
cation Act. The project would serve pupils in grades 1 through 3 in
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Fair Oaks, Omtral Gardens, Henrico Central, and Virginia Ran-
dolph Elementary Schools. The board voted to authorize transmission
of the application to the State board of education for approval.

In 1966 the board authorized its superintendent to "take all steps
to secure HEW approval to continue the present plan of desegregation
as revised to include some faculty desegregation. '

At a special meeting on May 6, 1966, at which thechairman and two
members of the county board of supervisors and the county manager
were present, the school board discussed a meeting at the U.S. Office of
Education the previoug day, at which the supermtendent of schoolsi
the chairman of the school board, the chairman of the county board of
supervisors and the county manager were present. The school board
greaffirmed, its position desiring to operate on the basis of the plan
of dese_gregation ' as previously adopted.

On May 10, 1966, at a special meeting of the school board, the board
reaffirmed its position as to the desegregation plan theretofore adopted,
authorized the superintendent to fire that plan with the Office of Edu-
cation, together with form 441B, with the notation that the board
believed the plan in compliance with the HEW guidelines, and de-
clared its opposition. to participation and further conferences with
the U.S. Office of Edwation except those necessary to pursue admin-
istrative remedies. The board further instructed the superintendentto
proceed with the plan it adopted for the coming year.

Prior to the opening of school for the 1967-68 session, the Henrico
iSchool Board met in executive session, following which t is recorded

in the minutes that it was the recommendation of the superintendent
of schools that the Henrico public schools continue to operate under
the current desegregation plan for the forthcoming year. The board
authorized the superintendent to file form 441B, without special
covenants, with the U.S. Office of Education.

On February 16, 1968, the Henrico Board _of Supervisors unani-
mously passed a resolution rejecting charges by the Department of
Health, Education, and Welfare that sufficient progress toward school
desegregation had not been made, "and more specifically, that officials
are maintaining .small inadequate schools, and that the educational
program of Vii..ginia Randolph High School, in particular, is 'demon-
stratively inferior' to other schools in the system." The boar'd of super-
visors stated its support for the "democratic principla of complete free-
dom of choice for every child," and noted that -"over 42 percent non-
white students are presently attending intagrated facilities

'
27 of the

county's 41 schools are now desegregated." They were, in fact and law,
operating a dual system.

On October 24, 1968, the school board was advised by counsel that
in the light of Federal court decisions the school board "has no choice
except to close the four Nagro schools and eliminata a diva school
system," according to the minutes of the board. Thereafter the board
resolved that beginning September 1969, the Fair Oakst Henrico Cen-
tral, Virgitha Randolph Elementary School, and Virgmia Randolph
High School should be closed and students now attending those schools

_ should be reassigned according to geographicZones. The bOard resolved
also to assign teachers and staff personnel from such schools on an
objective, nonracial basis, beginning in September 1969. The board

,
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made its resolution contingent upon the dismissal by the Department
of Health, Education, and Welfare of pending enforcement'
proceedings.

On January 2, 1969, Mrs. Ruby G. Martin, the Director of the Office
for Civil Rights of the Department of Health, Education, and Welfare,
_wrote to Superintendent Moody that the desegregation proposal there-
tofore submitted, which included the closing of the four all black
schools and the reassignment of their staffs, would be acceptable. She
added that she understood that the system would be operated .on a
nondiscriminatory basis in all other aspects and directed the superin-
tendent's attention to HEW regulations' covering nondiscrimination
in the reduction ofprofessional staff. Mrs. Martin stated that the State
department of public instruction would be advised of Henrico's eligi-
bility for Federal financial assistance.

At the beginning of the 1969-70 school year, five black schools were
closed by the county of Henrico as part of its compliance effort. The
former principal at the Fair Oaks black school was made.= assistant
principal at Brookland School. Henrico Central Elementary School's
former black principal was made an assistant principal at Varina
Elementary Sc.hool. The Virginia Randolph Elementaryprincipal was
made a visiting teacher. Virginia Randolph High School's black prin-
cipal was moved to the position as assistant principal at Hermitage
High School.

On the request of the division of reereation, the school board au-
thorized continuation, during the summer of 1969, of the recreation
program at Fair Oaks, Henrico Central, Virginia Randolph High
School, and Virginia Randolph Elementary School. ;

The defendants suggest that the so-called terminal desegregation
plan adopted by Henrico County Sdhool Board for 1969-70 entailed
the "temporary closing of certain schools which had remained all
Negro schools under the interim desegregation plan." In fact, the pro-
posal made to HEW does not indicate that the shutdown of all blaCk
schools was a temporary measure, and HEW officials expressed reser-
vations about effecting desegregation by closing all black schools. In
fact, some of the schools were reopenea after. a year of idleness. The
Virginia Randolph facility, however, became a special program center.
Others are now operated as annexes to formerly all white schools, after
a change in 'name.

On November 28, 1969, Dr. Campbelk superintendent of Henrico
County schools, vias notified by the regional civil rights director for
the Department of Health, Education, and Welfare, ofher concern that
the Central Gardens Elementaly School . appeared' to be becoming an
all black facility on account of the racial composition of its attendance
zone. She asked 'to be informed of steps fo avoid resegregation. On
December 10, she reiterated her concern with the composition at Cen-
tral Gardens. Additionally,. she urged the schOol divigion to recruit .
black staff members to increase the Minority component; then at 'about
4 percent. ;

1 In 1970-71, Central Garden School had a 95.7-percent black student
body and a 40.7-pereent black faculty. 'In'1969-70, that school had a
94.6-percent black student body and a 44-Percent black faculty. In,
1968-69, Central Garden had a 90.78-percent black student body and a
47.82-percent black faculty. In 1967-68, the Central Gardens student
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body was 77.7-percent black and its faculty was 46.4-percent black.
In 1966-67, Central Garden's student body was 62.6-percent black.
Its faculty was then 17.4-percent black. Thus, it is clear that, either by
design or by permissive inaction, the Henrio County School Board
increased the proportion of black faculty members at this facility as
the student body became increasingly black. The administration, in
other words, whatever the cause of the change in student body
proportions, made a separate contribution to the racial identifiability
of this facility.

On May 26, 1971, Superintendent Campbell advised Dr. Severinson
of HEW that the Henrico School Board had approved a new zone
system which accomplished the deseigegation of the Central Garden's
student body. The facility was combined with four other elementary
schools. Some former Central Garden pupils now gr% to a school, High-
land Springs, 8.3 miles distant from their former st...iool. In the opinion
of the Henrico County superintendent, however, the change consti-
tutes no deviation from Henrico's "traditional" neighborhood school
concept. All of the schools in the Central Gardens &segregation ar-
rangement will be from 60- to 81-percent white.

Dr. Campbell said that he chose to desegregate Central Garden
School by introducing students from four other elemenetaly facilities
partly in order to establish a core of a future middle school in the area.
He said, however, that he would have used a similar desegregation
teclmique in any case. To pair Central Garden with, say, Ratcl iffe
School would have given a result of 62-percent black student bodies in
each school. In his opinion each school would still be racially identi-
fiable. The plan eventually adopted, although it employs a greater
degree of transportation than simple pairing, still does not incor-
porate what Dr. Campbell considers excessive or disruptive transporta-
tion. The court is in agreement with him on that point.

Dr. Campbell understood the nature of the continuing duty to
eliminate racial identifiability of school facilities as it was expressed
to him by HEW. Speaking as an educator, however, he testified that
he would consider a school-identifiable racially when the school board
lu4.fficially tried to keep it that way.

On April 29, 1971, HEW requested infonnation on Henrico's as-
signment of its faculty nnd staff so that the minoritygroup propor-
tion is substantially the systemwide ratio, to be submitted within 15
days after receipt of the correspondence. An attached memorandum
brought to Campbell's attention that HEW would incinire when it
appears that a district is assigning teachers or staff "to particular
schools on the basis that tends to segregate." Campbell replied on
May 13, 1971, to the effect that he was unable to submit the requested
information because reassignment of teachers was in progress. He
noted, however, that "a large part of meeting the ratio involves re-
assignment of the black teachers at Central Garden Elementary
School. These teachers have already been reassigned for the next school
session or have been informed that they will be reassigned."

By letter of July 30, 1971, Campbell advised HEW that redistri-
bution of faculty personnel had been accomplished, so that during the
school session 1971-72 each of the 43 school facilities will have at least
one black.

232



231

Out of an administrative staff of 134, only .three were black.
While Dr. Campbell stated that one of the mdicia of racial identi-

fiability would be faculty composition of a particular school, numer-
ous Henrico schools in 1966-67 through, 1970-71 were without any
black faculty members. In 1970-71 at least 10 schools had all white
facul ties.

Reassignment of faculty in an effort to eliminate the racial identi-
fiability of Henrico school facilities was not achieved until after the
county officials had been made patties to this lawsuit. Subsequent to
those reassignments Henrico officials took their further steps to de-
segrecrate Central Gtirden School.

Wlien asked why Henrico had not sought to establish parity in
teacher assignments by race during the 1970-71 school year, Dr.
Campbell replied that the directive from HEW had not come to them
until January of 1971. Apparently, he lmd no other source of informa-
tion on the desegregation requirements.

During the current school year, 25 schools in Henrico have only
one black faculty or staff member. Even this figure, as to certain
schools, may include a guidance counselor or a librarian. No effort
has been made to insure that one black classroom teacher is in each
school.

In the school year 1970-71, Henrico received $766,776 in Federal
educational assistance funds.

The records of the Henrico school system and of the State board of
education demonstrate that in several instances the attitude of Henrico
officials was less than cooperative, in complying with HEW require-
ments.

Tile Court sccepts plaintiffs' exhibit 116 as an accurate compilation
of the Henrico County schools' student and faculty composition over
the years.

PUBLIC RESISTANCE

Under Virginia State law, school divisions lack taxing authority.
School boards are not directly responsible to the electorate.

In Henrico and Chesterfield Counties, bonds for new school con-
struction may only be issued if an affirmative vote is cast in a referen-
dum. No such vote is required in the city of Richmond.

As of July 1, 1970, the bonded debt of the Chesterfield County
School Board was $37,794,869.25. An additional issue for $17,700,000
was approved in November of 1970; at the date of trial the bonds had
not yet been sold. Since 1950 one bond issue was disapproved by
Chesterfield County voters ; this was in 1956.

As part of the most recent bond proposals submitted to referendum
in Henrico County, an issue intended to support a kindergarten pro-
gram failed of passage. The November 1970 bond issue in Chesterfield
County passed by a scant 200 votes.

The Chesterfield superintendent voiced the opinion that if a metro-
politan solution were found to the school desegregation problem in the
area, the result would be a loss of Chesterfield's fine spirit of innova-
tion and willingness to sacrifice for quality education. Such doom has
been prophesied in desegregation litigation since the Brown argument,
of course.

gta3
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The Court finds that the causal relation between new facilities and
improved attitudes and achievements has not to date . been shown to
be strong.

Dr. Biitton of Henrico stated that if consolidation of school systems
took place, bond issues for new school Construction would not pass hi
Henrico. He based his opinion upon his own perception of public opin-
ion in the county. Henrico citizens, he thought, were opposed to this
lawsuit and would not be willing to pay for new schools if Henrico
residents would be denied access to them in large numbers.

Mr. Burnett expressed fear that Chesterfield citizens would be re-
luctant to approve bond issues for construction of schools throughout
the Richmond metropolitan area. His fear is that citizens would be
unconvinced that the county got its fair share of the returns for such
indebtedness. This need be no great obstacle, however, for Virginia law
enables a consolidated division school board to arrive at an equitable
arrangement for the sharing of costs of debt service, either on a pro-
rata basis keyed to pupil population or on some other agreed upon
formula. Va. Code' s 22-100.9 (1969 Repl. Vol.). The Court is aware
that in 1956 a Chesterfield school bond issue failed of passage and that
one member of the board of supervisors, prior to the rderendum,
voiced the fear that citizens might be reluctant to vote in favor of a
program to construct inteorated schools. The mandate of the Consti-
tution will not, of course) ce'Cle to hostility to its dictates.

If there is such a "national taxpayers revolt" as some defense experts
suggest, against the raising of revenues for the maintenance of public
schools, it-has not yet spread to the Richmond metropolita.n area. Each
of the two counties has a remarkable record of success in achieving
passage of bond issues at referenda, and, and the State and ,:ounty
defendants admit, the city of Richmond, although not submitting such
issues to referendum, taxes itself, by national standards, at a fairly high
rate for the maintenance of public schools. Richmond's tax effort, in
fact, is higher than that of Henrico. Moreover, as President Caruthers
testified, school authorities face a continuing struggle" issues of integra-
tion aside, to persuade their constituents that additional revenues are
necessary. It is difficult to see how any eourt could judge and 'weigh
such financial perils of consolidation, separating voters' permissible
motives from the impermissible.

It is clear from testimony by experts and local political figures that a
substantial factor motivating the opposition to consolidation expressed
by officials of both counties and reported to be shared by their con-
stituents is resistance to desegregation. Objections addressed to the
proposed administrative and financial do not appear substantial. In
any event, if the consolidated school system under financial arrange-
ments dictated by State law proves unworkable, it is within the power
of present parties to this lawsuit to suggest an alternative mode of
organization.

The Court, from its own experience in desegregation cases, notes
that wherein strong leadership is offered on the part of school, county,
and city officials in effectusting the law, desegregated school systems
work to the benefit of all citizens.

President Caruthers stated, and the Court finds, that the State boird.
of education was capable of assisting a consolidated school system, such
as that sought in this case, to operate successfully, whatever the origin
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of such a system. While he feared a lack of popular support for such a
Consolidated system, he did state, based upon his experience both upon
the State board of education and the Arlington County School Board,
that school districts everywhere, whatever may be the issue of the day,
faced dissatisfaction among their constituents.

When asked whether eftorts of the State board to improve quality
education Should be restricted by existing school district boundaries,
President Caruthers of the State board stated that he and his board had
to recognize certain "practicalities." Nonetheless, he stated that if pro-
grams could be made more effective by crossing school divisional lines,
arbitrary boundaries. Should not be permitted to, stand in the way.

The community or neighborhood school as it exists todardoes not,
by its proximity to pupil& homes, materially assist to accomplish edu-
cational goals. It is primarily a matter of convenience.

At least one witness, a school offiCial of Chesterfield County, who.
although unsympathetic to the plaintiffs' position, and who was first
called to the stand by the plaintiffs, testified responsively to the ques-
tions propounded. The evidence indicates that shortly thereafter, dur-
ing the course of this trial, he was subjected to abuse concernMg the
nature of his testimony, which resulted in a meeting, being called at
which the attorneys for at least some of the county defendants appar.
ently explained the witness' previous testimony. .

The Court would be very much surprised if much of the public
resistance to the desegregation of Schools would not dissipate if the
general public were cognitive of the full measure of discretionary prac-
tices to which members of the plaintiff, class and their parents and
grandparents have been subjected. It iS regrettable that every fair-
minded person who will be affected by this Court's actiOn did not hear
what was virtually uncontradicted evidence.

RICHMOND METROPOLITAN DATA

The Richmond metropolitan area here involved contains 480,840
persons, according,. to the 1970 census. The city of Richmond covers 63
square miles and has 249,621 'people, Henrico County has 244'square
miles and 154,864 persons, and Chesterfield County covers 445 square
miles and has 76,855 persons. The three political subdivisions cover 752
square miles.

In 1967, the most recent year for which data is available, Richmond
contributed 76 percent of the value added by manufacturing in the re-
gion. Chesterfield had 20 percent and Henrico, 4 percent. In retail
sales, in 1970, Richmond dicl 62.5 percent of the area's business; Ches-
terfield, 5.4 percent ; and Henrico, 32.3 percent.

Retail sales employment is generally lower, paying than manufactur-
ing or office employment. Generally, tobacco workers are paid less than
workers in the textile and chemistry industries. The former jobs are
in Richmond ; the latter in the counties.

Richmond School Board Eibit No. 55 shows that in the region
12,868 people are employed in Chesterfield ;. 22,872 in Renrico, and
129,590 in lbohmcind. Mr. Burnett stated that his data showed that
there were 80,000 jobs in 'Chesterfield. ,His information included em-
ployees who would not be covered by, State of .Vh.ginia unemploy-
ment compensation. The city school board's exhibit concerned "coy-
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ered" employment. Burnett conceded that all of the figures on exhibit
No. 55 would he increased substantially if employment not "covered"
were included as to each political sitbdivision, and the Court so finds.

The Public Administration Service Report of 1959 was ,financed
by the three jurisdictions belonoing to the Richmond Regional Plan-
ning Commission. The PAS eport stated that, "Joint meeting's of
any combination of the three governing bodies are rare, and there have
been a number of instances of failure in efforts to work out mutually
agreeable solutions of regional problems."

Orderly development of the Richmond region and the
capital area through effective govermnent is dependent on
maximum cooperation and coordination. (RSB 89, at 4-1.)

The PAS Report focused attention upon inefficiencies involved in
manaoing the school systems of the three govermnental units on a
separtite basis:

With each school operation going its separate way, more
optimum efficiency in management and best planning, loca-
tion and utilization of the expense of school plans are difficult,
if not impossible of achievement. Whatever may be the out-
come of the current controversy over public education in
Virginia, it does not seem likely that it will result in the
scrapping of the $60 million school plan that now exists in
the region, or in the discontinuance of its expansion and its
need for unified management.'

The region's economic community of interest was recognized hy the
Public Administration Servibe :

Evidence of local belief in the need for further modifica-
tion of the accepted pattern in the tri-jurisdictional area is
found in the establishment of the Regional Planning Com-
mission in 1957. Recognition was thereby given to the fact
that many governmental problems need something other than
rural treatment or urban treament; rather, they need a com-
prehensive plan patterned to fit the varying conditions that
continue to plague the governing bodies and executive heads
of the local oovernments.

The PAS Report noted that characteristics "common to the city
and the counties are at least as striking as are their differences." The
three areas were found similar in governmental functions, in the
amount of State supervision and control and assistance. The local
governing bodies were found more alike than different in their, use of
appointive executive forms of organization and "judicious use of
advisory and subordinate policymakmg bodies in the conduct of local
services.

Over a period of time a recognition has been growing on
the part of all three jurisdictions of their community of in-
terest in common problems. This recognition has taken a
variety of forms, including exchanges of information, joint
meetings of officials, and agreements to_ cooperate in certain
service areas and to collaborate in the provision of facilities.
Most recent and most important among these developments is
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the creation of the Rkhmond Regional Planning and Eco-
nomic Development Commission. This bodyl though entirely
advisory, manifests by its composition and its designation a
clear official recognition of the essential unity of the region
and of the need tor broader joint endeavors in the future.

. A 1967 report, prepared at the request of the boards of supervisors of
Chesterfield and Henrico Counties and completed by the Space Utiliza-
tion Associates, recognized, like the PAS Report, the community of
interest of the three jurisdictions of the Richmond metropolitan area.
Richmond School Board exhibit No. 47 is the SUA Report dated
June 1, 1967. The later version of this report, that of June 12, is
Henrico exhibit No. 25. Changes were made in the document at the
request of the boards of supervisors of the two counties, who com-
missioned it. The first version of the SUA Report recommended that
the State government insist upon regional solutions to metropolitan
problems, backincr its position with sanctions, if necessary. Henrico
County ManagerbBeck characterized the SUA Report as at least in
part a brief intended to advocate the county's position before the
Hahn Commission, a State-level commission, which was at the time in
the process of preparing a report reconamending changes in govern-
mental structure.

Based on commuting patterns, the SUA Report concluded that there
was a relation of mutual dependency between the three jurisdictions.
The SUA reporters stated:

The central city is an essential element of the region as a
major place of employment, the center of commerce, and the
State capital, and, consequently, the problems affect the entire
region. The other jurisdictions cannot dictate the affairs of
the central city nor can they refuse to cooperate in the solution
of its problems.

The SUA Report concluded that consolidation of governmental
units would be the "idealized" solution to the problems of the area.
However, they stated, that "without a change in attitudes or a crisis of
major proportions, it would not receive the necessary voter approval."

Dr. Gross stated that an aerial photograph of Chesterfield County
which he viewed did not resemble, as the.question was put to him, the
Richmond school community. He was quick to state, however, that he
was referring to the city of Richmond proper. The photograph, for
which has now been substituted one bearing county boundary lines,
shows a great deal of undeveloped land. It also shows a considerable
portion of suburban growth, as might be expected. Parts of the photo-
graph resemble that park land which,citizens have complained before

ito boards of supervisors, is so scarce n the Richmond area.
In 1960 census figures indicate that 26,121 Chesterfield County resi-

dents reported as to theirplace of work. Of these, 12,053 or 46.1 13ercent
worked an Richmond; 638 or 2.4 percent worked in Henrico County;
9,916 or 38 percent of the total, worked in their home county.

In 1940, 44,500 'Henrico County reSidents reported their place of
work to the -census : 91959 or 22.4 percent worked in'Henrico; 1,632 or
3.7percentworked in Chesterfield ; and 31,023 or 69.7 Percent worked in
the citY of Richniond.

4114437'
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Richmond city residents reporting a place of work in the 1960 census
came to 83,734: 91.8 percent of these worked in the city. itself ; 3,186
Richmond residents worked in Chesterfield in 1960; this is 3.8 percent
of the -force. That lrear, 2,144 or 2.6 percent of the city work force,
worked in Henrico Comity.

There has been much dispute about the percentage of inhabitants of
the two counties who now work in the city of Richmond. Witnesses
such as Burnett attempted to demonstrate, for example, that Chester-
field County, in fact, must be importing workers from outside the
jursdiction because, based on his statistics, the cotmty, has more jobs
available than it has workers. It strikes the Court that if the city of
Richmond and Henrico County are in fact bedroom communities for
Chesterfield, Which to some extent, of course, they must be, it is all the
more true that the area is a single urban community.

The 1970-71 survey of Henrico residents as to place of employment
tended to show that 45 percent are employed in Richmond, whereas
the figures in previous years has been much higher. In fact, the survey
indicated that another residual portion of those polled might also
work in Richmond. Furthermore, new industrial development within
the 1)ast 5 years in Henrico can be expected to .draw, as in the case
of Chesterfield, Richmond residents into the county to new places of
employment. Becauk a shift in the direction of economic dependency
occurs does not mean that it has ceased to exist.

The'defendants assert that the speed and growth of cities generally
depends upon the mode of transportation available. As a general fact
this is true. However, it is important to note that the testimony of
those experienced in municipal development was that the so-called
30-minute travel li»e, which MVPs outward as each new ,advance in
transportation techniques is made, fixes not the area of necessary
urbanization, but the bounds of possible growth. It strikes the Court
as simply irrelevant that portions of the trijurisdictional area here
in question, even large portions, are accessible within, 30 minutes,
from such cities as, say, Cmlonial Heights, Petersburg, or Hopewell.
That fact shows only that those cities might have been developed that
far in that direction. It does not show that this has come to pass. In
fact, of course, it has not.

It is also of doubtful relevance that the 30-minute travel line,
thanks to recent interstate highway developments, drawn about the
Capitol Square' area in Richmond, extends far into Hanover, Gooch-
land, Louisa, Carolina, Charles City, !tad New Kent Counties. Again,
such a line shows the yea of, potential urbanization, but not neces-
sarily its reality. What it does tell the Court is that the area within
such bounds, ii it is highly developed, is that much more likely to
form an integrated urban whole.

. Officials of each county testified at length over the difficulties they
had experienced in negotiating with Richmond officials over solu-
tions to common problems. Several of the studies of local government
in the area remarked On this as well. Such governinental infighting, in
the Court's opinion, ,is not ;indicative Of a lack of interdependency,
of the nonexistence of common interests in, the Solution, of regional
problems, or that citizens, of the area, do , mit reg'ard it aa .a single
entity for purposes Of the fulfillment of economic and acidsl mda
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Indeed, the thrust of the plaintiffs' complaint and that of the Rich-
mond'.School Board is that those charged with governing the three
jurisdictions have been unwilling or unable to tackle essential com-
mon problems. ,

Most of the suburban growth in the area up until 1954 took place
in Henrico County. Thereafter, Chesterfield County has experienced
most of the rapid urbanization. By far most of the population of
Chesterfield has settled there since 1950. .

It is conceded by the executive secrete:17 that in a sense Chesterfield
County, is an. urban area. He so stated in the, recent annexation pro-
ceedings. No longer does the countbbounded by rivers on north and
south, sit in isolation. Under definitions applied by the Chesterfield
County Extension Agent, based on U.S. Department of Agriculture
data, there are 40,100 acres of built-up urban land in Chesterfield
County; 209,000 acres or 73 percent of the county's area, is woodland.
There are 24,131 acres in use as farmland.

The executive secretary of Chesterfield conceded that in his opinion
those parts of Chesterfield County enclosed within subdivisions four
and five of the Richmond Metropolitan Area School Plan could be
considered suburbs of the city of Richmond. So they appear on the
land use map, used to project development in that area of Chesterfield
County. These areas are principally projected to be zoned R-1 or
R-2, intended for residential use m the future. ,

Chesterfield's Exhibit No. 20, which depicts the area of the county
within 30 minutes travel time of the center of the city, illustrates that
vast parts of subdivisions four and .fiv.e are within such

The Court is satisfied that some areas of Chesterfield County are
indeed wild land, suitable lor sporting and recreational purposes.
The inference is logical, however, that it serves as a recreational
source for the Richmond metropolitan area.

The Manchester and Midlothian Magisterial Districts of Chester-
field County, the two districts most accessible to the core of the city of
Richmond, enjoyed their greatest period of population growth in
recent years in the year 1950 to .1960. In 1950 the population of
Midlothian District was 4,371; 10 years later is was 10,759. In the
same period, Manchester Districtgrew from 13,016 to.31,892. In 1968,
using the definition employed by the Bureau of the Census, in the
area of Chesterfield Countyr adjacent to the city of Richmond, there
was no "Urban" area outside of the annexation area sought. The
annexation suit, however, did not result in the award of 'all of this
territory to the city of Richmond. Moreover, these annexation case
exhibits do not illustrate the full county area.

Furthermore, analysts addressing themselves to the specific charac-
teristics of the Richmond metropolitan area have employed definitions
of those areas which are distinctly, not rural, and are in tranSition to
urban status, which would include a much greater-propOrtion of
the county's area than that considered urban under census bureau
standard&

Under'the 1970 census date, the population density of the Chester-
field Magisterial Districts are as follows: Midlothian, L0.43 persons
per acre' Clover Hill, 0.14; Dale, 0.45 ; Bermuda, 0.41 ; Matoaca, 0.21 ;
average 'for the county, 0.27.

72-166-72-16
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The defendants argue that the annexation absorbed into the city of
Richmond a group of Chesterfield residents who, much more than
those remaining in the county, tended to work-in the city. Thus the
araument runs, if 48 percent of Chesterfield residents workeh in
RiChmond prior to annexation7 the figure is now much lower. In fact,
according to one expert's testimony, the proportion of the annexed
area residents working in the city was not much higher than 48
percent, and therefore, the 48-percent figure has not been much altered
by the annexation.

Chesterfield County does have a community of interest with the city
of Richmond. One witness suggested perhaps Chesterfield's common
interest with three cities to the south was even greater. In support of
this he mentioned long-term utility contracts with two of them. These
facts indicate to the court that these small cities may in part be
dependent upon the county for certain public services. By no means,
however, are these factors demonstrative of anything like the economic
interdependency of the individual citizens of the three jurisdictions of
the metropolitan area. A view of the map shows that, whereas urban
development of the city of Richmond has extended deep into Chester-
field County, that of the three cities to the south is almost entirely
confined within their borders.

On May 8, 1963, the Chesterfield County Board of Supervisors
passed the following resolution :

iWhereas, the various localities n the Richmond-Petersburg
area have expressed a desire to invite new industrial plants
into the area ; and
Whereas, there are several separate organizations attempting
to accomplish this end at this time; and
Whereas, it would seem that each locality would benefit
from a centralized, cooperative effort in the attraction of
industry;
Now, Therefore, Be It Resolved, on motion of Mr. Goyne,
seconded by Mr. Driskill, that this board of supervisors
hereby respectfully requests the Richmond Regional Plan-
ning Commission to attempt to form a regional industrial
commission composed of as many localities as possible to
take such steps as are necessary to accelerate the industrial
development in this area.

In the minutes of the Chesterfield board of supervisors of Febru-
ary 14, 1968, there appears the following resolution :

On motion of Mr. Martin, seconded by Mr. Purdy, it is
resolved that the executive secretary be directed to write
a letter te the county of Henrico informing them that Chester-
field desires that any relocation outside the city on the pro-
posed merger of the Medical College of Virginia and the
Richmond Professional Institute be made in Chesterfield
County.

In the middle of 1968, Chesterfield County joined in forming
the Capital Regional Park Authority with Henrico and Richmond.
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The county of Chesterfield enjoys reciprocity in business licensing
with all four cities on its borders, with minor exceptions.

On January 1, 1970, with the annexation of 23 square miles of
Chesterfield County territory, Richmond acquired about 70 percent of
the retail sales then made in the county.

On August 9, 1961, the Chesterfield board of supervisors declined
to appoinl an advisory committee to negotiate a consolidation agree-
ment with the city of Richmond. They obviously were reacting to
a threatened annexation suit.

A county official explained that Chesterfield County citizens banded
together to oppose annexation efforts because they desired to keep
low the cost of welfare and governmental administration, and knew
they could achieve this living under their countygovernment.

On October 28, 1970, there was a discussion during a regular meet-
ing of the board of supervisors of Chesterfield County of proposed
amendments to the Virginia constitution. C. J. Purdy, a member
of the board, predicted that "Richmond" would ask for a merger of
the school districts. Tbe board unanimously passed the following
resolution :

Whereas, the board of supervisors of Chesterfield County
has determined that the consideration by the voters of this
county of the proposed revised constitution of Virginia is
very important; and
Whereas,the board of supervisors has considered the pro-
posed revised constitution, and believe that approval of that
revised constitution would be highly detrimental to local
school systems throughout the Commonwealth, and particu-
larly in Chesterfield County, and woud be detrimental to
local government in Virginia; now, therefore, be it

Resaved, That the board of supervisors of Chesterfield
County, meeting in regular session this 28th day of October
1970, urge all the citizens of Chesterfield County to vote
"No" on question No. 1 of the proposed revised constitution
on November 3, 1970.

Irvin G. Homer, currently chairman of the Chesterfield County
Board of Supervisors, commended to his citizens

. a revolt in the form of a school boycott, separate private
s2hool system, or even freedom of choice school assignments
and letting Federal troops see what they can do nbout it,
rather than integrate the schools in Chesterfield County with
the city of Richmond.

This statement, be explained, was made shortly after the decision
of the Supreme Court in the Swann case. Moreover, he said,

Chesterfield residents at the time were bitter at what they
saw as continued harassment by the city to the north. . . .

And when this Charlotte-thdelenburg case was handed
down the people of Chesterfield County were fit to be tied.
I acted or reacted in a manner that I am confident that the
people of the political jurisdiction felt because I was regis-
tering their feeling.
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Horner characterized the Swam decision as contributing to un-
Americanism in that it might lead to the, destruction of community
schools. The thrust of this statement was to dramatize his opposition to
consolidation of the county school system with that of Richmond,
leading the court to the obvious conclusion that the constitutional
rights of the plaintiff class will, if left to the consensus of the political
leaders of the areas involved, with rare exception, continue to be
abridged.

From 1951 to 1960, the county of Henrico increased in population
from 57,000 to 116,000, a growth of 104 percent. The 1970 figures for
Henrico show a total population of 154,364. There are 144,258 whites
and 10,106 blacks.

In 1957,the Henrico Board of Supervisors voted to join the Rich-
mond Regional Planning Commission because they thought indeed
that regional problems existed, and desired, in a spirit of cooperation,
to attempt to solve them on that basis.

The Henrico Board of Supervisors created a body known as the
Henrico County Metropolitan and Government Stud'y Committee to
examine and recommend solutions for metropolitan area problems.
In addition, the board directed the county manager to engage the Bu-
reau of Public Administration of the liniversity. of Virginia in an
advisory capacity. These actions were taken on January. 13, 1960.

On july 28, 1960, the Henrico Board of Supervisors, in response to
the recommendation of the public administration service report that
the city of Richmond and the county of Henrico be consolidated, ap-
pointed an advisory committee to consult with such a body from the
city of Richmond and to negotiate a plan of consolidation. The city
responded in kind. A favorable report was submitted by the com-
mittee on July 31, 1961, and the Henrico Board of Supervisors ap-
proved the agreement on October 10, 1961, providing for the merger
of the county and the city of Richmond. When submitted to referen-
dum, however, the merger plan failed because a majority. of Henrico
residents voted. against it. .

Thereafter, the city of Richmond commenced a lawsuit in the State
circuit court to annex a large portion of Henrico County. The city
sought 168 square miles; the court awarded the city about 16 square
miles for which the city was to pay the county approximately $41
million and on which the city would 13e required to spend $13 million
hi introducing capital improvements. Had Richmond accepted the
annexation award of the Henrico court, there would have been added
to the city school system 124 black and 8,047 white schoolchildren as
of that date. There was, however, no high school located in the an--
nexation area awarded by the Henrico court. Richmond, in 1965, re-
jected the annexation court's judgment, as it, may do under State law.

The city of Richmond and Henrico County entered into contracts
concerning water and sewerage utilities on an intermittent basis over
a number of years after World War U. In 1968 they signed a 20-
year contract covering these utilities. In the, past, by agreement, Rich-
mond Bureau-of Fire Protection had been extended to certain sites in
Henrico County.

In 1962) approximately 66 percent of employed Henrico residents
worked within Richmond city. In the last 5 years Henrico hu enjoyed
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substantial industrial growth, primarily in the east end of the county.
Currently; plans exist to build a new bridge at one of two possible

locations to facilitate transportation directly. between ,Henrico and
Chesterfield County.. .

Henrico exhibit No. 36 illustrates 30-minute traveltime from the
center of the city of Richmond, making use of interstate highways.
The 30-minute travel zone extends further on this exhibit than on
those offered by the city of Richmond. The court does not consider
such demonstrations to be dispositive of very much at all. Once the
point has been made that economically and socially the county of
Henrico is very much integrated with th.e city of Richmond, it matters
little at this date what the possible boundaries of future expansion
may be.

On Janary 250967, the Henrico Board of Supervisors passed a res-
olution stating its opposition to any modification in the State laws
controlling merger or consolidation of political subdivisions which
might allow a maprity vote of the entire area in question to decide
the issue. At present, the law requires a majority vote of each, area
involved in a proposed merger.

On February 14,1968, the Henrico Board of Supervisors passed a
resolution stating its opposition to a bill pending in the general
assembly to merge1 without popular vote, the city of Richmond and
the county of Henrico.

On November 25, 1970, the Henrico Board of Supervisors directed
its clerk to advertise for public hearing an ordinance repealing that
which established the Capital Region Pal* Authority.

On December 25, 1970, the Henrico Board of Supervisors voted
that it would no longer consider remaining as a member of the
Richmond Regional Planning District Commission unless the city of
Richmond were actively to promote legislation to prohibit the use in a
court of law as evidence cooperative tmdertakings of that nature "to
the detriment of any political subdivision."

The city school board has one school in Henrico County, and owns
a site for one in Henrico on which no facility, stands.

RICHMOND METROPOLITAN SCHOOL DATA

In 1919, the Richmond school system was 29.9 percent black and
70.1 percent white. Twenty years later the system was 63.9 percent
white, and in 1949 it was 59.2 percent white. In 1954-55, the year of the

iBrown ruling, it was 56.5 percent white, and presently s approxi-
mately 30 percent white.

The freedom of choice plan implemented in 1966 in an effort to
desegregate the Richmond city schools did not achieve that aim,
and by 1970, schools in the Riclunond system still retained their
segregated character. This was evident both from figures dhoWing.
student body composition to vary greatly from the systemwide and
communitywide ratio of racial distribution, from the fact that many
of the facilities were occupied by students nearly all of one or the other
race, and by segregated patterns of faculty assignment. In September
of 1969, the Riclunond system was 70.5 percent black.

In September of 1970, the Richmond school system, because a recent
annexation had brought into the city an area populated priribipally
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by whites, was 64.2 percent black and 35.8 percent white in student
body population. This was the year in which the school board was
directed by this Court to implement the so-called interim desegregation
plan. Enrollment figurei under that plan are shown on the chart.

The white student population in the Richmond' imblic schools has
fallen from a 1954-55 total of 20,259 to a 1969-70r total of 12;622.
After the Chesterfield annexation in 1970, it was predicted that
there would be 20,400 white students in the Richmond schools. In-
stead, 17,203 enrolled. For the current 1971-72 sehocil. year approxi-
mately 13,500 whites are enrolled.

During; the corresponding period, 1954-55 through 1969-70, the
black student population rose fmm 15 598 to 30,097. In 1970-71 there.
were 30,785 black students in the Riclimond public schools. During
the current 1971-72 school, year, 29,747 are registered.

Therefore, in the last two sessions Richmond schools lost over 7,800
white students from their projected figure. 21

In the school year 1960-61, the Henrico County school system was
93.33 percent white and 6.67 percent black. Ten years later the pupil
population was 91.87 percent white and 8.13 percent black. During
that decade, the pupil population rose from 24,059 to 34,470. Currently
Henrico operates 43 school facilities. In 1971-72, Henrico enrolled
31,299 white and 3,018 black students.

Chesterfield's school system in 1966-67 and in 1970-71 was about
90.5 percent white. The proportion of whites in this county has been
steadily growing; at one time the Chesterfield system was well over
20 pement black, and in 1955, it was 20.4 percent black. In 1971-72,.
Chesterfield enrolled 21,588 white and 2,166 black students.

Taking the three jurisdictions toaether, the Court observes that in
the past 10 years, although the teal number of pupils enrolled has
risen from 82,761 to 106,521, the racial proportions have remained
quite constant, at about 67 percent white and 33 percent black. The.
Court finds that the statistical information contained on Richmond
School Board exhibits Nos. 75-78 is correct.

The Court adopts the findings in its prior opinions as to the racial'
composition of Richmond City schools in 1969-70, and in 1970-71.
Attendance data for 1971-72 are also in the record ; the Court finds
those for September 24, 1971, the most reliable index of the schools'
composition throughout the remainder of the year.

Undoubtedly, the white school divisions of Henrico and Chesterfield
contributed to the apparent white flight. The two counties have had a.
rapid gain in white school attendance in the years 1955-70; it rose from
about 23,000 to nearly 60,000. Their black total school population has
risen slowly, not going far above 5,000. Richmond City has experienced
a much faster rise in black than in white membership.

In 1950, the population of Chesterfield County was 20.9 percent
black. In the school year 1953-54, Chesterfield County public schools
were 20.4 percent black ; there were 7,429 whites and. 1,903 Mach in
the county's schools. In 1950 Henrico County was 9.9percent black.
In 1953-54 Henrico schools were 10.4 percent black ; this reflects 1,371
black pupils and 11,771 white.

21 See RSBX Substitute Exhibit 30. and comparison compilation submitted by Rich-
mond School Board. pursuant to order of April 5. 1971.
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Dr. Thomas Little, associate superintendent of the Richmond City
public school system, supervised the preparation of the proposed Rich-
mond metropolitan area desegregation plan. The objectives are sum-
marized as part of the plan. Within the context of administrative and
operational feasibility, the planners sought to achieve a "viable racial
mix" for each school within Richmond, Henrico, and Chesterfield. The
source data upon which the plan was built consisted of attendance fig-
ures for September of 1970 for the county systems and figures cal-
culated from spot maps and proposed zones prepared by the Rich-
mond school authorities. The proposed metropolitan plan is based
upon the September 1970, patterns of school organization and grade
structure within each of the separate units.

Each subdivision of the metropolitan school division, with one ex-
ception, itself contains a racial mix of pupils fairly close to that of
the system as a whole. The total pupil population a the subdivisions
varies from 9,387 in subdivision 6 to 20,059 in subdivision 2. Subdi-

. vision 6, comprising the southern area of Chesterfield County, is much
the most sparsely populated.

Under the attendance plan devised, not all students will attend
a school located within subdivision of residence; 7,668 pupils will
attend schools the zone lines of which are cut by subdivision bounda-
ries. In each case, their school zone will be contiguous to their subdi-
vision of residence. That some would cross subdivision lines would
be necessitated by the fact that the plan is predicated upon existing
school zone lines, which are not congruent at the elementary, mid-
dle and high school levels. Some of the zones, therefore, have to be
split between two subdivisions.

In order to determine the "viable racial mix " " the Richmond plan-
ners refer to the overall racial proportions in the community.

As Dr. Gross put it, and as it was phrased by all those who testi-
fied in support of the metropolitan plan, "the theory upon which
that desegrecration proposal was based, was to distribute the pupil
population die way they would be if no other factors were operating."
He rejected the interpretation placed upon the goal of placing 20
to 40 percent. black students in each school as tbe imposition of a
"fixed racial quota," and the court so finds. Rather, he saw that ratio
as established by the existing demographic proportions in the Rich-
mond area. If the goal were achieved, Negroes would be in a minority
in each school. But again, this corresponds to reality in the Richmond
metropolitan area and in the Nation as a whole, in fact.

No educational expert testified that it was repressive or inhibiting
of educational development for a black child to see himself as a mem-
ber of a numerical minority in his school.

From an educational standpoint, Dr. Little supported the idea of
a distribution of faculty and staff in each school according to the over-
all system's ratio. It is of educational benefit to both white and black
children to maintain black administrators in positions of authority
as the system undertakes desegregation. Indeed, it would be most
beneficial to the students if the percentage of black teachers in the sys-

t3 The term "viable racial mix" was defined by Dr. Little as ,"It is a racial mix that is
enungb established that it will continue to prosper. It will be a desirable, reasonable

mix for educational purposes. *"
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tern were raised; by affirmative hiringpolicies, to a level approximating
that of the blaak pupils in the system.

Working from the average percent of capacity utilization in each
subdivision, the capacity of each building, and the current enroll-
ments therein, the planners calculated, by computer, the number
of white and black students required in each facility in order to de-
liver the racial mix they sought. The latter ratio was established by
the overall sUbdivision ratio at each level. From this date they cal-
culated the number of students of either race who would have to be
assigned into and out of each particular school in order to achieve the
enrollment goal.

They attempted to insure that no building would be required to
house more students than its rated capacity or than it had held the
previous September, whichever was larger. This capacity limit was
exceeded only sliightly in four schools.

As to each school with a surplus of pupils of one race or another,
it was determined to which other facilities within the subdivision
they might be assigned. The choice among these was made on the basis
of proximity. The distances between the possible receiving and the
sending schools were calculated. Then the average distance for all
transportation combinations was found. Based upon that figure, the
pupil exchange combinations to be proposed were selected by a com-
puter, which had been instructed to pick out those combinations with
school-to-school distances closest to the average. The computer was
also programed to deviate no more than 5 0 percent above or be-
low the average. In some cases it was necessary to deviate further
from the average, but in nearly all instances tile iariation was on
the low side. As to each school it was then calculated the number of
buses needed to transport the students being reassigned.

As noted, the metropolitan plan for pupil assignment is based upon
a zone plan. Because some students from nearly every zone must be
transported to a school outside that zone a method of selecting whom
to transport has to be devised. Conceivably, a system of satellite zoning
could be employed. Under such a system a portion of the sending
school's attendance zone would be designaled as the area from which
residents would travel to the more distant school. For administrative
reasons, in order to use a more impartial system and in order to avoid
any possible unintended effect upon property values within a partic-
ular area, the school board of Richmond expresses a preference for a
lottery method of assignment. The Court is of the opinion that, so
long as the method chosen does not materially threaten the success of
the plan, the particular assignment technique adopted is within the
discretion of the school authorities. The lottery technique sacrifices
something in speed and efficiency of transportation because bus pick-
ups must be made throughout an attendance zone, rather than in a
small satellite zone carved therefrom. For that reason, Richmond offi-
cials modified their proposal as written to the extent that in some of
the sparsely populated areas, a satellite zoning arrangement might
be used. Foreseeably

'
subjectively designated areas from which pupils

will be transported to more distant schools will prove acceptable in
those areas, as well, because appreciable-distance busing is an estab-
lished fact there now anyhow.

24110
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Under the lottery program developed by the Richmond officials,
whether a child is among those normally assigned to the school in his
attendance zone who would be transported elsewhere, is determined by
birth date. A single birthday or 366 might be picked out of a hat. Then,
starting with the first picketi and taking all born subsequently, or fol-
lowing the list of 366 in order drawn sufficient pupils are chosen to
meet the quota of those to be transporled out. After the child's status
is determined according to the lottery, he woLld remain with his fel-
lows during his tenure at each level of school. A new lottery wouldbe
conducted for him as he moved into middle school and later into high
school.

The Richmond administration developed considerable expertise in
setting up transportation systems

'
when they created the one in use

the current year. Problems turned out to be less than anticipated. In
fact, by fixing three different opening times for schools, so-called
staggered hours, they were able to use their bus fleet more efficiently
than expected and in fact discovered that they had surplus equip-
ment on hand. Estimates of busing times turned out to be accurate in
most instances, and sometimes substantially higher than the time
actually required. The transportation distances involved in the pro-
posed metropolitan plan are roughly comparable to those under the
desegregation plan now in effect in Richmond, which the Court finds
reasonable. The only area in which appreciably longer routes are pro-
posed is subdivision 6, where long-distance transportation is a fact
under the independent Chesterfield County program now in effect.

Operation of the Richmond metropolitan plan will entail the trans-
portation to school of approximately 78,000 of the 104,000 pupils in
the system. Of these, 42,000 will be pupils taken from near their homes
to a school in their attendance zone of residence; 36,000 will be pupils
exchanged between schools ; that is, they will travel to schools outside
their zone of residence. A little over half of that 36,000 would be white
pupils. Currently in the three school divisions, operating independ-
ently, 68,000 pupils are transported to school.

Based on an average bus capacity of 66 elementary pupils or 44
secondary pupils, and predicated upon a daily schedule usina three
different opening hours in each sub&vision except subdivisioe6 with
two opening times, 524 buses would be necessary to meet the trans-
portation needs under the metropolitan plan. Opening times would be
spaced at 45-minute intervals, save in subdivision 6 where a 1-hour in-
terval would be used. The current bus fleets of the three existing
school divisions are adequate to meet transportation requirements. As-
suming that buses can be used at 90 percent of capacity, this is a real-
istic possibility. 'Under the plan currently in effect in the city and
under the metropolitan plan it would also be possible to schedule buses
to return to school in the laie afternoon to pick up those who wish to
remain to participate in extracurricular activities.

Under the metropolitan plan busing times would be limited to
1 hour. Outside of subdivision No. 6, traveltimes would be held to
a maximum of 45 to 55 minutes. The precise traveltime cannot be
ascertained until the distribution of students to be transported is
known. It is obvious however, that the time will not exceed that
which each county hitts required of their students for many years
past. Most students would travel for a much shorter time than 45
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'minutes to 1 hour, the maximum in different sections of the division.
The busing times estimated by Dr. Little do not cover merely trans-
portation from the sending school to the receiving school, but include
-also an allowance for time to pick up children near their homes.

If, in some instances, the lottery method results in a bus route that
is so tortuous or extended as to take an excessive amount of time,
it may be in whole or in pait a:,-ndoned. The entire metropolitan plan
does not stand or fall with the lottery assignment technique. Although
-the law of averages indicates that those picked to be assigned outside
'of their residence zone would be distributed about the zone approxi-
mately as is the total population there, if in certain instances a small
number of children are picked who live in a remote area, adminis-
trators will be free in their own judgment to determine whether their
presence in the assigned school is worth the added time and expense
.of transporting them there. Or, if a transportation route over a large
area proves inordinately roundabout, those in charae may determine
that this area would more feasibly be divided into satellite zones. These
administrative decisions can be made without impairing the basic
.structure of the metropolitan plan.

As in all school systems, too, as population movements occur and
new schools are built, it would be necessary to chanos zone lines.
'There would be some consequent reassigmnent of stuants from one
.school to another, as is always the case when this occurs. Another
proviso is that if the lottery as applied to a particular school zone
picks a group of children to be transported who are not evenly dis-
tributed according to grade level, the lottery method might have to
be applied to grades individually, selecting from each level the number
required to be subtracted in order to bring that level toward the
desired racial mix. The need for this is unlikely, because the greater
the number of students to be taken from a particular zone, the greater
is the likelihood that the lotteiy will choose pupils randomly dis-
tributed according tograde; and the fewer to be taken from any one

ischool zone, the less mportant will be any nonrandom distribution.
The proposed Richmond metropolitan area plan deals separately

and diflerently with the rural southern portion of Chesterfield County,
which would be administered as subdivision 6 of the metropolitan
school system. Such a scheme gives recognition to the more rural char-
acter d this area and out of considerations of practicality eschews
the long-distance transportation which would be required a students
in this area were taken into the core city. On account of the area of
the southern portion of Chesterfield County, Dr. Little would recom-
mend that this portion of the proposed subdivision 6 be treated on a
different basis than the rest of the metropolitan system, which is de-
segregated by means of a lottery plan. Some of die facilities in this
area are currently desegregated. However, the Curtis and Bensley
Schools still have nearly all-white enmlhnents, and the Matoaca Lab-
oratory School is almost all black. Simple pairing might solve the
problem. Were the latter facility to be divorced from the Chesterfield
system, the intearation of those white schools would become substan-
tially more difeult.

A county school official utilized the techniques suggested by the
Richmond School Board in its metropolitan desegregation plan in
application to the Grange Hall area of Chesterfield County. Accord-
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ing to the plan, one busload of Grange Hall students would attend the
'Curtis School. The test route developed required an unreasonable
-degree of time to traverse, and the court would not approve any such
facet of the suggested plan. However, in testing the feasibility of the
Richmond metropolitan area plan, there was selected the most rural
section of the county for the experiment. It would be possible, of
course, even using the county's experimental route, to reduce the
traveltime by using more than one bus to cover the route. Moreover,
some 22 of the 57 students picked up live in close proximity to one
road.

Concerning the lottery experiment performed by Chesterfield school
-officials in the Grange Hall area, Little said, and the court finds, that
substantially shorter busing rides could be accomplished b3r the use of
smaller buses. In any event, if the lottery system results in too long
transportation times, simpler means could be used. An island zone
could he formed in the Beaver Bridge Road area. The Bens ley School
could be desegregated by a simple alteration in zone lines. Curtis then
could be desegregated by pairing it with Matoaca Laboratory School.

Henrico County school officials performed a hypothetical abirthday
lottery" to a group of students who would be assigned to a core city
school under the Richmond metropolitan area plan. They currently
attend the Varina Elementary School and Varma Annex. 'Using two
buses, Henrico officials, with the assistance of experts from the State
department of education experienced in the formulation of transpor-
tation routesq developed routes of 45.6 and 54.4 miles in length; travel-
time was imreasonable. Dr. Little noted in his own testimony that the
transportation out of the Varina Annex area under the lottery plan
might best be done by some other means than two standard size !Rises.
Three smaller ones might be more efficient.

In addition, the area chosen for this experiment is one which Dr.
Little stated might best be approached by the use of an island zoning
technique. Using that tool, he easily developed a plan to take the re-
quired number of Varina residents into the Richmond schools in prob-
ably less time than is required to carry them to the Henrico schools
they currently attend. Unquestionably a school administrator is bound
to exercise his judgment rather than adherina blindly to a uniform
system. Dr. Little obviously has an open mirid as to the use of the
lottery system in a district such as Varina if transportation times
proved prohibitive there.

The court finds that the use of an island zone would solve the deseg-
regation problem in tbe Whitcomb Court School rather easily.

The Henrico school official stated that his staff did have the skills
to prepare a desegregation plan encompassing the Varina area of
Hen rico County. He suggested that it might be most economical to
assign all children within walking distance to their neighborhood
school and then transport the rest by bus either to nearby Henrico
schools or to other facilities as necessary to achieve the desired racial
ratios. It is to be recoonized that Dr. Little in preparing the suggested
plan, which the courands reasonable, has done so without the benefit
of any cooperation from the respective county school officials. Their
cooperation and expertise will undoubtedly make the task easier.

In numerous instances Richmond city and Henrico County schools
of extremely divergent racial composition are located a very short



11,,,

248

distance apart. The following table illustrates this and gives the black
occupancy of each facility, showing, for Richmond schools, the 1970
and 1971 percentage fivire as of September 17, 1971, and the white
occupancy of the Henrico facility as of the 1970-71 school year.

Richmond schools

Black (percent)

lionrico schools

White
(percent),

1970-71
(twee.

-
Dis

miles1970 1971

1. Armstrong High 75 72 Highland Springs High.. 86. 8 5. 0
2. Armstrong High 75 72 Varina High 84. 2 6. 2
3. Kennedy High 93 88 Highland Springs High.. 86. 8 5. 7
4. Kennedy High 93 88 Henrico High 96. 1 4. 9
5. John Marshall High__ 73 78 Henrico High 96. 1 1 1. 4
6. Mosby Middle 95 86 Fairfield Junior High_ _. 81. 9 3. 6
7. East End Middle_ _ 68 67 Fairfield Junior High_._ 81. 9 3. 6
8. Fulton-Davis 53 50 Montrose 100. 0 1. 8

Elementary.
9. Mason 100 83 Adams 86. 4 3. 1

10. Highland Park 90 85 Glen Lea 99. 8 1. 3
11. Stuart Elementary_ __ 91 79 Laburnum 79. 6 2. 2

1 Eight blocks.

A pupil's achievement is not likely to be affected adversely by the
assignment system used under the metrOpolitan plan proposed ; no
research indicates that it would be. In any event, the proposal is not
just to transport a few individuals, but rather very large groups of
pupils from one area to another ; thus, they would not be totally sepa-
rated from their neighborhood peers.

The evidence' preponderates that a bus trip of an hour for elemen-
taq children is not educationally harmful.

There is no substantial adverse effect on the black child caused by
an awarness that he is being transported, with other black children,
by reason of his race. As well as can be predicted, his perception will
be that restraints have been lifted and he is permitted toattend school
with white children. More important than the means of transportation
is the goal : A school which is perceived neither as superior nor inferior.
In short, if the goal is a positive one such as integration, busing cer-
tainly as to blacks will not be viewed negatively, for such a practice
denotes relief from containment rather than a perpetuation of it.

For administrative purposes, Dr. Little recommends adherence to
the State law pattern which now respires a single school board for each
school division. If a nine-member board is used and its Membership is
allocated on a population basis the city would choose four members,
Henrico County three, and ChesIterfield two. Several other educational
experts testified in support of the single-board plan, and the court
finds that for the coordination of school policy in 'general it is the
preferable system. .

The three political subdivisions in the Richmond metropolitan area
now appoint school board members by different means. Richmond
school board members are appointed by city council for a term.
Chesterfield County school board members .are picked by a school
trustee electoral board. Henrico's school board members are chosen
by the board of supervisors and serve at their pleasure.'
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The pupil population of the combined system is estimated to be
104,000.

The consolidated system is to be divided into six subdivisions. The
proposal includes the delegation of administration and eurriolum deci-
sions to subdivision heads. This practice would be in conformity with
the generally, accepted educational practice to delegate certain func-
tions to be discharged by smaller units in school districts above a cer-
tain size, in order to make the system responsive to the special needs of
smaller areas.

Duties of the subdivision directors would principally be in the area
of supervision of instruction, decisions concerning curriculum, and
maintenance of close contact with parents of children in their schools.
It is suggested that a lay-advisory subdivision school board be 'set up
in each subdivision in order to involve local residents in the decision-
making process. No precise decision as to what authority such boards
would have has been made.

The sunested &Centralization will, from the evidence adduced,
lead to beifer communicatiOn between the patrons and theadministra-
tors.

The metropolitan plan as now formulated is based on attendance
figures from September of 1970. It demonstratest however, the feasi-
bility of the techniques employed. Furthermore, its current' form can
be brougiit up to date rapidly to conform to current attendance statis-
tics and cipacity figures with a few hours' work with the computer.

Apprommatley 8 to 6 months would be required to implement all
aspects of the metropolitan plan, including updating and determina-
tion of transportation routes.

Any one of the school administrations involved herein could design
a desegrecration plan to achieve roughly equal racial proportions in
schools throughout the Richmond metropolitan area. Neither of the
defendant counties has undertaken to develop any proposed desegrega-
tion plan in cooperation with the city. It is apparent that the combined
efforts of the city, the counties and the State authorities' can lead to
an even better plan than the one now before the Courtnevertheless
the plan now proposed will be acceptable and the Court will be readily
available to consider suggested modifications.

The metropolitan system would be smaller than the Fairfax, Va.,
system.

In the fall of 1970, only about 28 school "distridts" existed with a
school population of 100,000; 163 districts existed with a population
of 25,000 to 99,999;

The Fairfax, Va., system has subunits Of aboUt 25,000 to 30,000
pupils and provides, in the words of Dr., Kelly, quality education. The
Richmond metropolitan plan contemplates subdivisions of approxi-
mately 20,000 pupils.

Current studies on optimum school district size focus principally
on the minimum size required for a particular purpose. A.s new edu-
cational imperatives come to light, the minimum practical school dis-
trict's size may change and rise: One such goal which educators cur-
rently recognize is the necessity, for pupils who will live in a biracial
community,to include the component of meaningful integration in
their education.
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The capacity to deal with desegregation problems is one factor by
which to test the merits of the proposed merger.

Educational and administrative experts have testified that the pro-
posed plan is a sound and feasible one, educationally and administra-
tively, and the Court so finds.

The Public Administrative Service report in 1959 brought attention
to the need for coordination in the development and operation of the:
area's school facilities:

The possibility of annexation has caused the counties to be
hesitant about building schools in areas which might possibly
be taken into the city; yet, it is in these areas that the schools
are most needed. Plate 2-5 shows the distribution of schools
throughout the region, by type. [In this illustration the
schools are racially designatcdj Table 2 shows total enroll-.
ments and a»nual increases in enrollment for three jurisdic-
tions during the period from 1950-51 to 1957-58. In this
period, the maximum growth in Chesterfield and Henrico
Counties took place in 1955-56, whereas it occurred in Rich-
mond earlier, in 1952-53. The present composite rate of growth
is about 3,000 per year.

Shortages of physical plants are cousin° both of the coun-
ties to have fairly extensive "shift" operations in their school*
buildings, and Chesterfield County is using a number of rent-
ed facilities. Richmond is "double-shifting" only in the be-
ginning grades.

With the combined school enrollment of the two counties
rapidly approaching that of Richmond, and the combined
annual expenditures of the three school prisdictions now in
excess of $20 million, there is special need for achievirig
maximum economies in the manag,ement of the public edu-
cation system of the recrion. Administrative costs of the three
systems total about $300,000 annually, or, about $0.75 per
capita.

The PAS reporters did not recommend the comaination of Chester--
field County's government into a consolidated Richmond-Henrico one..
They based this judgment on such factors as the independent utility
development of Chesterfield County, the existence of recently con-
structed county administrative facilities, the traditional maintenance
of a low level of governmental service, and the county's ties to the
three southern cities, Colonial Heights, Hopewell and Petersburg.
Most of these distinguishing factors do not bear upon the question
of whether school systems alone should be combined. The finding of
disparity in levels of govermnental service, in addition, is certainly
incorrect if one focuses upon educational expenditures. Chesterfield in
the recent past has devoted very considerable resources to new school
construction.

Although the point is disputed, and is of collateral importance it
seems probable that sonic educational tasks can be carried on at fess
cost by the combined unit than by the existing three -separate school
divisions.

The minimum school district size to achieve substantial integration
and to eliminate the effect of State-imposed segregation,, would be-
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that of the division created by the merger of the systems of Richmond,.
Henrico, and Chesterfield.

The county and State defendants assert that, if consolidation is:
brought about,the resulting Richmond metropolitan area school divi-
sion will be racially identifiable, surrounded as it is by several political
subdivisions of strongly disparate racial proportions. To begin with,,
racial identifiability depends to a great degree upon the individual's.
preception of the community within which comparisons are to be
made. Richmond natives do not contrast the makeup of their schools:
with the composition of schools located a. great distance away. Simply,.
the notion does not leap to mind that an alternative pupil assignment
arrangement, attaining areater racial parity, could be made of pupils.
attending a Richmond s'ehool and one in southwest Virginia. Identifi-
ability is a matter of contrast and the perception of obvious ahem-.
tives.

Furthermore, none of the defendants assertina the identifiability
as white, of the consolidated division, has moveed to alleviate that;
result by appropriate remedial action. It may be in the future one.

or more of them will do so. It may also be that, due to the sparsity
of population in some. of the adjoining counties, the task will not be
difficult. Such steps are not barred by the order of this Court; in any
event, the Court stands ready to amend or modify its order as neces-
saiy.

Dr. Pettigrew conceded that the proposed metropolitan systeim
would have On its borders some counties with black school populations
far above the propottion in a combined Richmond, Henrico and Ches-
terfield. He saw this as no barrier to the action he recommended.
These counties are sparsely populated. He would recommend, con-
sistent with his position, that the State board of education examine
the possibility of incorporating some of these other jurisdictions into
a metropolitan system.

It has been stressed, patticularly by Henrico, that Hanover County
might well be considered, along with the other three jurisdictions, to
be properly a part of the Richmond metropolitan area. It is included
within the Standard Metropolitan Statistical Area of Richmond es-
tablished by the Bnreau of the Census. It is also part of the Richmond
Regional Planning District. It is, moreover, not clistant from . the city
and many of its residents may find employment there. Some of its
schools are closer to Richmond city schools than are the Henrico
schools to which the Richmond School Board proposes to transport
Richmond residents now attending city schools. -None of those defend-
ants, however, has sought to bring Hanover. County officials into this.
lawsuit. The decision of legal queStions flowing from any such action
will abide the event.

INTEGRATION

Social icientists generally concur that one of tbe most vital elements
of equal opportunity in education is the effective integration of schools.
This is essential for children of both major races. The evidence seems
clear that the benefits of an integrated education are most attainable
if it is available to the child from the earliest grade.
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To remove the racial identifiability of individual schools creates
the opportunity to bring about in students attending them self-percep-
tion and aspirations not colored by notions of artificial advantage or
disadvantage related to race.

Attitudinal effects made attainable by the desegregation of schools
are very likely to have a positive effect on achievement. Access to
inter-racial education engenclers in black pupils the ability more real-
istically to perceive the relation between their own efforts and attain-
able goals, which effect in turn boosts achievement.

In order to determine whether a school has,in the full sense, granted
its pupils an equal educational opportunity, it is necessary to observe

inot only how they perform on achievement tests while n school, but
also how well they were able to grapple with American society and
participate in its life. Education should give the student an oppor-
tunity to participate fully in American society. This opportunity is
denied when the pupil is exposed to the sort of se_gregation existing in
the Richmond area, just as it was by that which drew. the Supreme
Court's condemnation in Brown.

The performance of a particular school is not measured solely by
its pupils' performance on achievement tests. It has become accepted
among educators *that attitudinal development is a legitimate and nec-
essary, part of the educational process. The development of realistic
attitudes toward members of the opposite race requires a racially in-
tegrated school environment, sometlung which is not at all INDivalent
to the mere presence of members of two races in the student body, but
which cannot be achieved without that.

To achieve "integration," in Dr. Pettigrew's terms one must have
the "mix plus positive interaction, as we would want to say, between
whites and blacks." Current research indicates that in order to achieve
these 'benefits there is an optimum racial composition which should
be sought in each school. Dr. Pettigrew placed this at from 20- to 40-
percent black occupancy. These figures are not at all hard and fast
barriers, but merely indicate to the racial composition range in which
interaction of a positive sort is the more likely to occur. Social science
is not such an exact science t the success or failure of integration
depends upon a few percenta points. The low level of 20 percent
fixes the general area below 'v i the black component takes on the
character of a token presence. ere only a few black students are
in the particular school, there xply are insufficient numbers for
them to be represented in most _Leas of school activities. Such rar-
ticipation would be crucial to the succew of integration. The high
level of 40 percent is linked not to the likely behavior of the students
so much as it is to the behavior of their parents. When the black popu-
lation in a school rises substantially above 40 percent, it has been Dr.
Pettigrew's experience that white students tend to disappear .from
the school entirely at. a rapid rate, and the court so finds. 'This is only
possible, of course, when alternative facilities exist with a lesser black
proportion where the white pupils can be enrolled. The upper limit,
then, relates to stability. Dr. Pettigrew noted that the Central Garden
School, in Henrico County, had experienced such transition when
its black 'population rose to near 60 percent, it rapidly turned to nearly
all black in a very few years.
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Dr. Pettigmw's objections to the existence of a school with an over
40-percent black population relate both to the foreseeable instability
of such a facility and the perceived inferiority in the eyes of the com-
munity. Dr. Pettigrew's upper limit of 40 percent, determined as it
is ,by considerations of stability, varies with local circumstances affect-
ing the tendency to instability. He would not adhere to a 40-percent
ovideline in a metropolitan area where the black population inschool
was above 40 percent.

In schools with the optimum racial mix across the country there
seems to be beneficial effect upon community perceptions of the
facility, the teachers' expectations, and even, administration. The
impact upon iteachers' expectations s particularly sianificant, since
social scientists have been able to demonstrate thaestudents' per-
formance tends to rise when teachers are confident of their students'
learning ability. This seems to be linked to the natural inclination of
the teacher to expend greater effort upon those perceived as likely to
succeed.

Based upon projected enrollments under the current assignmentplan
for Richmond City schools, very few students will be in schools with a
black population of 20 to 40 percent. At the elementary level, 3.04
percent of the black students and 9.43 percent of the white students
will be in such schools. In middle schools, 9.2 percent of blacks and
26.7 !percent of whites will be, in schools in that range. There will be
no high school students in such schools.

In Henrico County, based upon 1970-71 attendance patterns, 14.7
percent of the black students will attend schools with a 20- to 40-
percent black enrollment ; 5.4 percent of white students in the elemen-
tary level will do so. At the middle school level, 1.3 percent of black
students and 0.2 percent of white students will attend such schools.
Again, there will be no high school students in such schools.

In Chesterfield County, based upon similar data, 34.24 percent of
black elementary students and 9.6 percent Of white elementary stu-
dents will be in 20- to 40-percent black schools. At the middle school
level 47.2 percent of black students and 7.6 percent of white students
will be in such schools. As in Richmond and-HenriCo, there will be no
high school students in schools of this range.

If the Richmond metropolitan area consolidation plan were imple-
mented, 97 percent of black students in the area would attend schools
in the range of 20- to 40-percent black; the remainder would be in
15- to 20-percent black schools. Under that plan 92.5 percent of the
white students in the area would be in schools of the optimum mix
determined by Dr. Pettigrew, and 7.5 percent would be in schools with
a 15- to 20-percent 'black enrollment.

As best we now know, and as best as can be proved, opportunities
for achievement and healthy attitudinal development for all pupils
would be substantially raised if the school systems in the Richmond
area were organized under a metropolitan plan. Members of each race
would have a substantially greater opportunity to develop realistic
attitudes toward the other race, productive of friendships and positive
social behavior. The likelihood of interracial hostility will substan-
tially diminish. These are all accepted as legitimate educational goals.

One of the measures of socioeconomic status, often used by social
psychologists, is parental educational attainment. In areas like Rich-
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mond, this is largely a function of educational opportunity available
in previous years to black parents. One expert described the phenom-
enon as a generational cycle; "[D]iscrimination of the last generation

education as a child."

against black parents in effect ends by damaging the black child today
because of (the) inability of his parents to have received an adequate

Because they were subjected to deprivations, such as a segre,gated
educational strstem imposes, the social class factor is to a major degree
traceable to state action in the past which denied equal educational
opportunity.

Between the school years 1925-26 and the Year 1963-64, the ratio
of white to black pupils enrolled in State ptiblic schools rose from
2.6 to 1) to 3.1 to 1. In 1933-34 in white schools of the State of Vir-
ginin, there were 33.8 pupils per teacher. In 1957-58 there were 26.6
white pupils per teacher. In 1933-34 there were 41.3 black pupils per
teacher, and in 1957-58, 28.2. In 1925-26 the ratio of school property
values between white schools and Negro schools of Virginia was 9.4
to 1, whereas the ratio of white to Negro pupils was 2.6 to 1. In 1963-
(4 the ratio of white school property value to Negro school property
value was 3.9 to 17 and the ratio of whites to Negro mils was 3.1 to 1.

On the natioral level, housing segregation is the principal basis for
school segregation. School segregationlms likewise given rise in some
circumstances to the growth of segregated housing patterns. Eirgilov-
ment, education, and housing discrimination foster each other in the
United Statesi the effects of one are causative of the others; they
are interdependent phenomena.

On the basis of research which indicates that blacks in the Rich-
mond metropolitan area have historically received an inferior educa-
tion, Dr. Pettigrew, right in the court's opinion, viewed the social class
effect here as directly, on the one hand, causing educational depriva-
tion in current pupils and, on the other hand, being caused by past
educational discrimination against their parents. Limitations imposed
upon a parent perceived opportunities, especially emp!oyment oppor-
tunities, will affect the child's perception of his own opportunities and
social status. Such long-term effects of diserimination are cumulative
in nature: and continue from generation to generation, and will so
continue in the Richmond area unless and until it is recognized that
the benefits of the Constitution are not limited to a

iparticular
race.

It is the view of the Coleman report that the more mportant deter-
minant of academic achievement is socioeconomic status. that is, eco-
nomic class. But in the United States today race and Class are cor-
related to a large degree, but not comtiletely. The social class effect is
of primary importance both in the individual achievement, as it relates
to his social class, and in overall school achievement, as it relates to
the social class predominant in a particular school. One of the desira-
ble effects of the implementation of it metropolitan plan would be the
opportunity for social class integration, as well as racial, but in Dr.
Pettigrew's mind, and in the court's. the principal argument is that
racial desegregation would be made possible.

Dr. Pettigrew is also an advocate of class desegregation. That is, he
would pref-ir to incorporate in each school facility some from the lower
economic echelons and some from the higher. I-Te has been unable to
determine the optimum mix in class-desegregation terms with anything
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like the precision lie has been able to employ in the field of race. He
believes that this is because class is not so salient a factor, not so ob-
servable, as race.

The beneficial effects upon attainment of racial integration, as com-
pared with social class integration, are most strongly observable in the
early grades.

ANTIMETROPOLITANISU

Based upon his learning as a social _psycholoist, Dr. Pettigrew
stated, and the court accepts his view, that, a major cause for urban
school segregation today is antimetropolitanism which tends to give
rise b segregation across sclmol district lines ratlier than intradistrict.

The Cincinnati report took to task school officials' lip service to the
goal of desegregation :

School administratms have declared that they favor non-
segregated education, but at the same time they continue to
endorse the neighborhood school attendr.nce arrangement.
That is roughly equivalent to endorsing the idea of compensa-
tory education but rejecting the notion of spending more on
some students than others. In a city of Cincinnati's size, with
its intense residential segrefration, school desegregation would
require significant and suatantml modifications of existing
school attendance patterns.

The report advocated positive efforts, at least on an experimental basis,
to bring about desegregation on a continuous basis from the primary
grades on.

Second, the total student population of the subsystem should
be economically and radicall, integrated, and should roughly
reflect the citys population. rhe consequence of this would hb
that any given school, or all, in the subsystem could be be-
tween 25 to 40 percent Negro and/or disadvantaged and 60
to 75 percent white and/or advantaged.

If such a subsystem were established, and a serious effort
made to provide improved quality education for all children
involved, experience elsewhere suggests that whatever initial
anxiety and vestions there were would turn to acceptance
and enthusiastic support.

The report recognized the profound impact upon blacks of school
segregation :

Segregation always has been the chief fact conditioning the
educational situation of Negro Americans. Its impact has
been profound, encompassing everything from the psycholog-
ical to the political dimensions of schooling. Typically, it
pervades public education systematically, affecting not only
the patterns of pupil attendance, but also the character and
the distribution of teachces and other educational resources to
students. In Cincinnati, as elsewhere, racial segregation in
the public schools is intense.
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COMPENSATORY EDUCATION

Experience has shown that the goals served by an integrated school
envirmunent cannot be obtained through the use of such compensatory
educational teclmiques as are available today.

Dr. Gross, an educator of much experience, did not say that he could
not

2
as an educator, teach disadvantaged children in a school with a

majority of black student population. He did say, however, that he
could not teach them as much, and as well, as he could if they were in a
racially integrated school.

As Dr. Gross said too, there is a very tenuous cause and effect rela-
tionship between a new building as opposed to an old one, or between
the level of teachers' preparation on the one hand, and excellence in
instruction. Teacher attitudes can be modified to an extent byr training,
but this is not a major determinant of their expectations. Whatever the
training he receives, an instructor's attitude will be highly affected by
the situation in which he operates.

The Cincinnati report which Dr. Hooker helped to prepare con-
cluded that, "locally?, the inequalities arc metropolitan in scope and
character, and any lasting solution will have to be cast in those dimen-
sions." A very recent and well-evaluated remedial education program,
the report stated, had turned out to have affected achievement very
little. The report suggested other measures, based upon recent research
indicating that the school environment is "salient for cognitative de-
velopment." "There is very persuasive evidence that social class and
racial desegregation is associated with higher achievement for Negro
eh ildrcn."

The composition of the schools in the Richmond system is not likely
to be stable as it is now administered. Nor will the white students in
a racially isolated schools in the county systems be able to avail them-
selves of the benefits of an integrated education in any substantial
numbers.

One of the necessary ingredients for "integration" in Dr. Pettigrew's
terms is a degree of stability. Research tends to indicate that truly
equal educational opportunity cannot be offered by schools which are
desegregated only to resegregate. The transitional process is rarely pro-
ductive. The effort to desegregate tarns out to have been only a tempo-
niry gesture.

The phenomenon of white flight from schools over 40-percent black
always occurs, when it does, in cases where there are other nearly white
or all white schools in a community which provide a form of refuge.
This is always true because there is no metropolitan area in the United
States with more than 40-percent black population.

What declines in white achievement in majority-black schools are
observable, in Dr. Pettigrew's view, are attributable both to the fact
that such schools are likely to be in a process of transition and insta-
bility, and also to the related fact that such schools begin to be per-
ceived as inferior. Instability, in other words, adversely affects educa-
tional success, but there is a separate neetive impact attributable to
perceptions of identifiably black schools m a community with identi-
fiably white schools, as inferior facilities. Such perceptions induce some
whites to depart, and they also diminish the chances of educational
success in the black schools.
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After the adoption of the current plan, plan 3, for the desegrega-
tion of the Richmond city schools, educational experts foresee that the
black percentages in the city system will become larger at an even faster
rate than heretofore. However, even if the Richmond system main-
tained its current racial distribution and did not continue to lose white
students, educational consequences of the continued separation of the
city system from those of the counties are bad. For even now the sys-
tems are identifiable as black and white, inferior and superior, with
consequential harm to their students. Pupils in each school division
would perceive the systems as segregated. The problem remains so
long RS disparity does.

In essence, there is no appropriate substitute for deserrregated
schools. Those that are not desegregated are simply not equarto those
that are.
Dr. Hooker:

Dr. Clifford Hooker, called on behalf of the state and county de-
fendants, is an expert in educational finance, reorganization and racial
aspects of the latter problem. He did not consider himself, by bis own
judgment, to be an expert on school desegregation. His principal ex-
pertise is administrative and organizational.

Dr. Hooker confirmed that when consolidation of school districts
occurs it is necessary to "level-up" the standards of each of the merged
components so that the services, programs, pay schedules, and equip-
ment of the combined system are equivalent to the best of any of the
former systems. This witness, it appeared on cross-examination, in a
recent htudy2 gave his professional opinio» that the correlation between
school districts' size and the cost of education per pupil is not very
high.

Given the size of the proposed combined school division, Hooker
said that a decentralization plan of some sort would have to be utilized.
Most witnesses agreed on tins. Hooker feared, however, that this might
impede racial and economic integration. A central authority, in addi-
tion, would necessarily remain. Therefore, he thought, regional admin-
istrators might serve only as conduits of local grievancest and the
school principals would be subject to two sources of authority.

Dr. Hooker stressed the importance of a secure financial base for
any school operation. Educators, he said, "are terribly sensitive about
fluctuations in the support for the schools. Small changes in the
amount of money available can result in fairly dramatic changes in

ithe program because most of the school costs are n terms of personnel,
you know, up to 80 percent in many school districts. Thm commit-
ments are made by contract over long periods of time." (The Court
notes the apparent conflict here with Dr. Campbell's testimony). Dr.
Hooker was of the opinion that it would be extremely difficult for a
combined system to operate, in reliance on three separate tax-leyying
agencies. Deadlocks, for example, might develop over the decision on
where to locate a new school. It occurs to the Court that deadlocks
may well develop, and have in Virginia between school boards and

igoverning bodies n a single-county school division. If there is dis-
agreement on the location of a new school, there is now no clear and
simple wav to resolve the problem. In Henrico, the board of super-
visors might simply remove soine or all of the school board members,
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but in Chesterfield and most other counties, the board has no such

power. Yet somehow they manage and have decided to retain the
system.

Dr. Hooker was not familiar with the practice in Virginia of operat-
ing joint schools financed by separate political subdivisions. Some of
the other difficulties which Dr. Hooker described with respect to joint
school operations might be alleviated in the Richmond metropolitan
area plan by the existence of a sinp,le school board.

Conflicts over appropriations, he conceded, might well be much less
heated if race were not a question.

Hooker said that, based upon his investigations, it appeared that
each of the three constituent governments of the proposed merged
system already was within the range of optimum school district sizes.
He was quick to state, however, that optimum size may differ with
the educational ovals pursued. Still, m his opinion, each existing
school division ha% the capacity to offer its students an intercultural
experience.

Dr. Hooker recently wrote an article upon school district organiza-
tion in which he stated that an overabundance of local school districts,
gerrymandering of district lines, and the departure of affluent
families to suburbs, together with faulty state aid distribution of
formulas, have introduced "social, economical and racial stratifications
as well as geographic separation." These are his current views. He is
an active proponent of the reorganization of school districts, which
he views as subject to modification by State authorities for valid
educational ends.

Hooker's professional recommendation that a merger of the school
divisions in the Richmond area not, take place rests on very slim
grounds. The weight of his objections is markedly undercut by recent
expressions concerning the merits of school district consolidation in
similar circumstances. He recently collaborated on a study of co-
operation between school districts in the metropolitan area of Minne-
apolis-St. Paul. He observed that in the area economically disadvan-
taged individuals were increasingly concentrated in central cities,
which themselves were growing more and more impoverished. Mean-
time, as the metropolitan area expanded the interdependence of old
city and new suburbs increased. Seven points were made :

1. Suburban residents rely heavily on the economic reservoir
which the city's employment opportunities 'provide.

2. Suburban residents are strongly dependent upon the cultural
and recreational attractions in the two central cities.

3. Suburban residents rely upon the central cities to carry a
substantial welfare load, the beneficiaries of which, in many cases,
are the parents of suburban citizens.

4. Suburban areas have become readily accessible to the cities
as a result of massive freeway and urban transportation programs
which have, to some degree, reduced urban tax potential by their
extensive land usage demands.

5. Suburban communities, regardless of their emotional pos-
ture on the subject, have received enormous subsidization by the
central cities during their periods of rapid growth as ft result of
differential revenue allocation programs, particularly in the form
of State educational aid.
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6. Urban areas are increasingly dependent upon the youthful
vision, drive and leadership qualities of the suburban population.

7. Urban areas, because of the lure of suburban locations for
conunercial and industrial expamion, are in need of a fiscal
partnership with the affluent and youthful families in the
suburbs.

In Dr. Hooker's opinion these problems and interdependent rela-
tionships are found in most central cities.

The same article concludes :
Will educators be capable of responding effectively to the
challenges of metropolitan plannin g ? What wisdom and social
inventions will be used? Metropolitan areas throughout the
country are seething with unrest and disquiet to which Made-
quate and inappropriate education efforts are alleged to have
contributed. Islands of educational and economic affluence
exist in a sea of poverty and ignorance. There is no single
solution to this problem. A variety of approaches will be
needed. Many of the "sacred cows" in education will need to
be eliminated or at least modified. Neighborhood schools,
local control, and local school districts should be retained or
rejected on the basis of their capacity to deal with metro-
politan problems rather than for their sentimental value.
The application of cooperative research and development ap-
proaches seems to hold promise as a means of managing
changes of this magnitude.

A revision of the statutes controlling education is needed
in most States. Just as permissive legislation never achieved
effective school district enlargement in rural areas, metro-
politan planning for education will never achieve its objec-
tives until the State covers some of the authority which it
has delegated to local boards of education. The State may
choose to transfer some essential functions, such as planning
and financing of education, to a "super-board," or it may
elect to establish a single metropolitan board of education.
While these options may lack appeal to many educators, the
alternative of continuing existing school districts with their
individual incapabilities for solving educational problems of
metropolitan areas cannot be defended. The probability of
legislative and judicial review of public school operations in
metropol.i4n areas increases in proportion to the inability
and unwillingness of educators and boards of education to at-
tack problems cooperatively. An illustration of what could
happen was provided by judge J. Skelly Wright of the
United States Court of Appeals for the District of Columbia.
While delivering the sixth annual James Madison lecture
at New York Dtw School: he observed that the Supreme
Court might require that city and suburban school districts
merge their operations to achieve racial balance.

Dr. Hooker did agree, too, that the preparation of children to live
and '.vork in a multiracial society is a valid current educational goal.
He conceded the findings of the Coleman report as to the improved
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performance of black children in other than all black facilities. He
thoughtthough he was uncertainthat the explanation lay in class
differences : where black children are in the minority in a school, they
tend to be middle class, given the Nation's housing patterns; but he
admitted that the Coleman report, in determining that educational
performance varies greatly with socioeconomic status, suffers from a
defect common to the regression analysis technique, when used in an
effort to separate the effect of variables which in fact covary with each
other. He was quick to awree that this factor covaried with race very
strongly in most circumseances.

Dr. Hooker admitted that it was bad as well for white children in
Henrico County to know that they attend a white school, and that
because of jurisdictional boundaries black children are being kept in
the city of Richmond.

He conceded that a child, observing two schools on different sides
of a jurisdictional boundary, with widely disparate racial composi-
tions, would not be sufficiently sophisticated to know most of the forces
and factors which brought lorth such racial composition, but would
simply perceive the existence of black and white schools.

However, school organization is a matter of compromises, he said.
Goals may conflict. Pure feasibility in some areas limits the attainment
of complete desegregation. He would not say that this was the case in
the Richmond metropolitan area. He thought that it might well be
administratively and economically feasible to resolve the admittedly
bad situation of racially identifiable sclwols by having the jurisdic-
tions remain, for school administration purposes, separate and intact,
but initiate an exchange of pupils on some tuition co»tract basis. That
system, Hooker said, had the fault that parent would be sending their
children to be taught by a system over which they had no control. This
is the same phenomonen which prevailed under the tuition grant sys-
tem. It also prevails now in other areas of Virginia where children
from one political subdivision are educated in another under contract.

Despite his recognition of the demonstrated benefits of integrated
education,Dr. Hooker, based on limited expertise, had the idea that
the redistribution of pupils in the Richmond metropolitan area, based
upon the overall community racial ratio, would appear insulting and
paternalistic to the black pupils and their teachers and would diminish
their achievement. The overwhelming weight of the informed testi-
mon3 is to the contrary.

In fact in the survey he conducted of the St. Louis area,Hooker
recommended the combination of an all-black school district with 2,000
pupils, with two white districts. The total population of the resulting
district was 22,000. I3lacks, therefore, were in the small minority, but
Hooker denied that such a plan was racist. The court accepts his testi-
mony on that point. Still he suggested that the metropolitan plan, by
suggesting that blacks must be in the minority in order to have a
good education, is a racist pmposal. In this, the court believes, that he
inisconstrue5; the premises of the plaintiffs' ease. Experts testifyinff in
support of the proposal stated that whatever the black racial propor-
t ion i n the met ropol i ta n area, they would stil l a dvocate a red st bit -
ti on according to rough parity. In fairness, Dr. Hooker conceded this
point.
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Dr. Hooker also supported those measures taken to date in an effort
to desegregate schools within the bounds of the city. Educationally
speaking, from the information he had, he said, it had probably been
a sound decision to desegregate 19 all-black or all-white schools during
the current session in tlm city of Richmond by means of crosstown
transportation, entailing distances of 6 to 8 or 9 miles, of about 7,500
students.

In Hooker's opinion, expressed in this court, a public school is
desegregated when it. excludes no one because of race. He would not
add the requirement that it in fact have a biracial student body. Under
his definition, he said, the schools in Richmond currently are desegre-
gated. Such restrictions as exist upon access to schools with a different
racial mix, to Hooker, are only those which necessarily ensue when
some form of assignment. plan is employed.

Hooker said that he might be much more willing than he was to
term the area school community segregated were there some indication
that the existing jurisdictional lines were imposed with the intention of
separating black children from white.

He acknowledwed the contributing factor to the problem of inade-
quate education was the failure of suburban areas to participate in
programs to make available to lower income groups housing sites out-
side the central city.

Hooker concedeil that. segregation in his terins might exist if school
authorities had "failed to take affirmative action with respeet to addi-
tions to schools or the modification of attendance areas to obtain or
maintain some reasonable balance." Segregation might also occur, he
said, if a board fails to use the pupil assignment power enjoyed by it
to dismantle a dual system. Hooker stated further that. the develop-
ment of dual systems with schools located to accominodate population
groups on a separate basis would quite foreseeably proace segrega-
tion, although formal racial legal barriers were lifted.

A. history of continued resistance to desegregation, including school
closings, central administration of pupil placement, tuition grants,
and general State interference with any effort to desegregate, was also
highly relevant. to Hooker as an ediicator in determining whether a
particular pattern of school assignment was segregated in his terms.

Nonetheless, be maintained that the pending proposal to be a "racist"
plan. This exchange ensued :

Q. You think that. black plaintiff's who have alleged in this
case that they have been artificially confined in the city limits
of Richmond, that they have been confined to segregated
schools, that they have been confined to this community within
the city of Richmond because of deprivations in economic op-
portunity, educational opportunity, and a whole structure of
segregated society in Richmond, in Henrico, and Chesterfield
and the State of Virginia. bv State constitution until com-
manded by acts of the legislature; do yon think that it is
paternalistic for blacks now to seek schools, just schools, that
reflect the distribution of blacks and whites or proportions of
blacks and whites in this area?

A. If I were certain of the condition that you established,
I would olwinusly answer the question "No," but I don't
accept. a. lot of assumptions that you built. into your question.

26a



262

Sad to say, the assumptions stated by counsel in the question have
been proven to be accurate.

Had the doctor's studies of conditions in the area and their historical
originsfactors he thought relevantbeen somewhat deeper, he would
have acquired sufficient knowledge to support the stated assumptions.
It should be remembered, however, that his expertise excluded school
desegi:egation. His preparation was to the finance, administration,
organizationincluding organization and reorganization, of multi-
racial school districts.

Hooker thought that the consolidation of schools in the Richmond
area would in some way "disenfranchise" black residents by prevent-
ing them from achieving control of the system. He conceded that some
of the expressed desire for black control of school systems may repre-
sent a reaction something like frustration to the lailure of those in
control to achieve long promised equal education opportunity. He felt
that such rhetoric represented a disparity "on, the part of people who
have fought for a long time and have been denied total access to this
culture and this economy." While the court is in accord with his view
on the referred to rhetoric% the court disagrees with his conclusion that
black residents would be in some way disenfranchised. In any event,
any such fear will be dissipated in a much shorter period of time than
that period of time which has given rise to any such supposition, once
blacks receive that which our Constitution says is the due of all citizens.

Hooker thought that decentralization might tend to conflict vith
goals of integration because in most cases it results in the division
of the larger jurisdiction into homogeneous areas. If the Richmond
metropolitan plan were utilized, Hooker would recommend that sub-
district areas be drawn to include a heterogeneous population.

Dr. Hooker agreed that, generally speaking, black and white school-
children are reasonably close together in achievement levels when they
begin school. As they progress, however, differentials appear and
increase.

Hooker acknowledged that, the Lorge-Thorndike ability tests gen-
erally measured the same things as do scholastic achievement tests.
They do not measure innate ability and in fact have sonic, cultural bias
built in them as well.

He stressed the contribution to educational progress made by par-
ental influence.

Dr. Hooker felt, that where hostility or fears with regard to race
existed, as a practical matter, that a school administrator was not free
to desegregate his schools.

In substance Dr. Hooker's objections to the metropolitan plan were
reached on the basis of less than a full appreciation that this was a
desegregation suit with its gensis rooted in purposeful discrimination,
coupled with what he perceived to be possible problems pertaining
to securing some degree of agreement on the various aspects of school
operation. Not the least of his concerns was financing. In view of the
current state of the law, and Virginia's permissible methods of han-
dling the financial aspects of a consolidation of school divisions, the
court finds his objections insofar as they go to the merits of this suit
and tbe proposed plan to be unpersuasive.
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Dr. Mc Lure:
Another defense expert on educational administration, organization

and financing, Dr. William Mc Lure, gave his judgment as to the merits
of the metropolitan plan. His principal work in recent years has been
to conduct statewide edueational studies.

Mc Lure found no educational advantaabes to a metropolitan plan.
He found disadvantages in that, as he said, the plan was too rigid and
mechanical in reshuffling pupils and resources. Administration, he
said, would become more complex and expensive and less responsive.
I Ie feared that merger would do away with school communities of suffi-
ciently small size that pupils would be able to identify with them. Per-
haps most vehemently Dr. McLure objected to what he termed the
creation of an "arbitrary, dehumanizing racial mix," unpromisMg of
constructive racial integration. McLure feared that in the larger sys-
tem children would become disoriented and educational policies would
tend toward uniformity. Likewise, he foresaw a loss of public support
as citizens became isolated from those governing the merged system.

The court has considered McLure's testimony in light of the fact that
he was offered as an expert in administrative and financial matters
rather than in the sphere of social science or educational psychology.
Dr. McLure (rave as one of the roles of public education the perpetua-
tion of societ;'s values. He would not count segregation as one of those
values to be fostered; but when asked whether he thought affirmative
action by public educators should be taken to eliminate segregation as
a social value, Dr. McLure said that he thought the issue had been
settled. Ho was not aware that schools in this area had been very
recently operated on a strictly separate basis.

In his testimony, McLure set forth various educational goals which
ho thought might lae promoted by consolidation of public schools. In
publications concerning alterations of other sorts in educational struc-
ture McLure has listed similar factors as educational desirables. One
factor from an earlier article, however, was left out of the testimony :
Integration of cultural groups.

On cross-examination he agreed that integration was a necessary goal.
In many areas, McLure showed himself to be conscious of the need for
school districts to be constantly improving by developing new educa-
tion techniques to fit changing social patterns and meet new economic
needs. Ho saw the creation of regional educational centers and other
techniques of cooperation between sehool districts as examples of mod-
ern advancements. Fourteen years ago he recommended the reorga-
nization of intermediate school districts, recognizing that the initiative
in this had to come from the central State government. In such a re-
structuring, political subdivision lines would be given, he then said,
g'secondary importance." In this case he stated that school division
boundaries served no educational purpose.

Dr. McLure conceded the value, as an educational goal, of preparing
young citizens to live in a multiracial society and acknowledged that
improvement of educational climate is a possible goal of school divi-
sion consolidation. Further, be agreed that the optimum educational
climate would not be obtained if a district boundary line separated
the schools that were, on the one side, nearly all white, and on the other
side, nearly all black. He said that there might be some way to optimize
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the climate in each school, but he did not elaborate. He made the same
statement concerning school systems with such differential enrollments.
These conclusions were, in the court's opinion, inadequately based in
research.

Dr. Mc Lure thought that pupils transported out of their home
neighborhoods would lose peer contact and become disoriented. The
child's relation with his peers be linked to his identification with a
particular school community. Mc Lure's objections, however, would be
greatly reduced if children were taken in groups with their peers, to
the school to which they were assigned. He conceded that a strictly
44 community" or "neighborhood" assignment policy would result in a
great. number of segregated schools.

Mc Lure said that the Richmond metropolitan area plan created an
"arbitrary" racial distribution. Ife conceded, however, that the ratio
of black to white throughout the metropolitan area was not itself
arbitrary, but rather an established fact. He seemed, nonetheless, to be
under the impression that the purpose of the plan was to impose ex-
actly that ratio in each school. In fact, the overall ratio is used merely
to establish general upper and lower limits on racial distribution in
each facility. Even the 20- to 40-percent black and 60- to 80-percent
white guidelines is violated in certain instances. Nevertheless McLure
would have preferred to leave school racial composition tA; natural
forces of population distribution. He was not aware to what extent
discrimination has affected those patterns in the Richmond metropoli-
tan area.

Although he considered integration to be a desirable educational
goal. McLure thought that continuing interracial contact was not
crucial, and that the same benefits might be ,gained in other ways. He
was unable to suggest any, except to say that he saw good prospects for
meaningful integration in a school housing 800 whites and two black
students.

Although Dr. McLure objected to merger on grounds of cost, he had
no information on the amount. of money the State might have spent.
since the Brown. decisions in promotingsegregation by means of tuition
grants, regional segregated schools, or legal defense of segregation.

Dr. Whitlock :
Dr. James Whitlock was offered by defendants as an expert in educa-

tional administration, organization, and finance. In the past he had
done studies of the administration of the two county school systems and
performed a fiscal analysis of Richmondcity schools.

Generally, Dr. Whitlock said, consolidation of school systems seeks
to achieve better quality education by increasing financial resources
and making achievable economies of scale. Administrators seek to take
advantage of supporting services pomible only with a certain minimum
size, to make better use of staff skills and to, in general, provide the
optimum educational climate forchildren.

At. the same time, in consolidation, Dr. Whitlock stressed the need

to maintain the strong components of the merged units. Because of
the leveling up required when three systems with varying levels of
services are combined, Whitlock predicted a rise in overall expenses.
He saw no significant. savings: on balance. Whitlock foresaw the decen-
tralization program as requiring some additional staff people. His own
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research led him to the conclusion that a school division of 20,000 to
50,000 pupils is optimum.

Whitlock objected to the proposed metropolitan plan here princi-
pally because the existence of a single school board and administra-
tion, answerable to three fiscal sources, would make financing too
uncertain, he thought, and the revenue-raising bodies, boards of super-
visors, and city council, would not be answerable to all of the twople
they served. Whitlock foresaw constant differences between the three
components, with consequent impact upon citizens' willingness to tax
themselves. Despite the region's good record for tax effort, it was
Whitlock's opinion that bond issues subject to referendum would be
unlikely to pass.

He conceded that his arguments against merger in this case would
not come to much if the proposal included a continuation of tax bases.
The comparison of costs and tangible benefits, to him was the essence
of his approach to evaluating the merits of n merger. He admitted
too, however, that certain educational benefits are not subject to this
method of evaluation.

He thought that it was essential to provide a single consolidated
school board, as Virginia law now does. Overall, he would prefer that
school boards be empowered themselves to levy taxes; this, however,
is not the governmental structure that the Commonwealth has em-
braced for many years.

Whitlock was not aware that any expert had recommended consoli-
dation plans which entailed relying on separate tax bases. It inmie-
diately occurs to the court that any form of joint school operation,
which 1:as been practiced in the State of Virginia for a long time now,
is exactly that. In several areas, in fact, a 3oint high school has con-
stituted a consolidated secondary school system for blacks, in effect,
Moreover, when schools aro divided by one political subdivision for
pupils from another by contract, the first is dependent upon two fiscal
sources for support. Both of these modes of organization have been
recommended by the State board of education in the past.

He anticipated that Henrico and Chesterfield would require $100
million in bond issues over the next 10 years for schools.

Whitlock conceded as well that patrons in each political subdivi-
sion would have a common interest in securing cooperation between
the. three governing bodies to provide financial support. At base, Whit-
lock's concerns appeared to focus upon the "taxpayers' revolt" against
school expenditures which he observed in other areas. Whatever may
have happened in other jurisdictions, however, it is undeniable that
citizen support for education in the Richmond metropolitan area has
been strong and continuing.

It was Whitlock's judgment that there were no educational advan-
tages to be drawn from the metropolitan plan, aside from that of
achieving desegregation, a subject upon which he admittedly had no
expertise.

It appeared on cross examination that this witness had given his
endorsement in the past to detailed recommendations of school dis-
trict consolidation in a report which relied in substantial part on the
increased feasibility of desegregating schools on a metropolitan basis.
This was the product of a detai ed examination of Raleigh and Wake
County, N.C. schools. The foreword to the report gives as one premise
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that "adequate opportunity for all children and youth means that it
should not make too much difference where they live. In Raleigh and
Wake County it does make a differencetoo much of a difference as
the evidence sho ws."

In the report this witness was not so pessimistic as he seemed in
court as to the possibility of some economies of scale in an enlarged
school district. l'hese were Whitlock's words :

It has been commonly accepted for some time that econo-
mies of scale exist in education, and it seems reasonable to
expect that larger districts would bring with them the greater
efficiency due primarily to the advantages of purchasing, and
the more efficient utilization of personnel, school facilities,
and other resources. Research, by and large, seems to sub-
stantiate the existence of such economies.

The existence of the boundary line between county and the
city school districts presents a serious deterrent to sound
school facilities planning. Because of the ever-present possi-
bility of annexation, school plants in the county often aro
not located in proper relationship to the population that they
serve. Distribution of tax revenues for capital outlay and
proceeds of bond issues on a basis other than need encourages
uneconomical practices in capital outlay expenditures. The
merger of the school districts would make possible the more
efficient utilization of buidings, transportation equipment,
data processing facilities, and both certificated and noncer-
tificated staff personnel.

The report also indicated that new industrial development in the
area would depend greatly upon the existence of a well-educated labor
supply. Unified educational planning would assist in attaining that
end. Moreover, the expanded school system recommended it could
more economically provide vocational and technical educational

The report in other sections took note of the 40-percent increase in
Raleigh's nonwhite population between 1940 and 1960. During the
same period, the county population of whites increased nearly four
times faster than tha nonwhite population did. "The implications of
these phenomena for dianges in the prevailing school organization
should be of concern to the Wake community as well as its two school
systems."

With changing population trends, the Raleigh-Wake County re-
port, noted, blacks are increasingly housed in "subcomimmities," par-
ticularly in the city, of compact size and dense population.

Dr. Whitlock conceded that if phenomena of this nature were
present in the Richmond metropolitan area as well, the findings and
recommendations of the Raleigh-Wake County report might well be
relevant here. Ife registered no dissent from the conclusions of the
report when it was published.

The court finds it somewhat surprising that this witness did not
search for similar factors, so important to the earlier study, in his
several examinations of the Richmond area. Had he looked, lie would
have fotmd them.

2,68
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The report also gave great weight, to the exclusion of certain
negative factors, to the assistance in desegregation afforded by an
expansion of the jurisdiction.

The report based its recommendation of consolidation in part on
the finding that "a single school system would make it easier to meet
racial integrational requirements in the schools. Virtually all school
desegregation in both the city and county systems has occurred in the
predommantly white schools." "School planning within a single dis-
trict and coordinated with general community planning could result
in a superior capability for desegregating schools."

The Wake, Comity report relied in part upon the common interests
between the city and the county,.and the city's position as a source of
cultural and economic oppoitunity for citizens of both comnamkies.
A I though the merged system would have a pupil population of about
48,000 students, near the maximum of Dr. Wluttock's estimate of
optimum school district size, and, significantly, no decentralization
proposal was discussed, the consultants endorsed the view that "big-
ness" should not "impede the value to be derived from merger even
though such a merger will produce largo school districts." They noted
that the average school bus route ono way was below 17 miles, which
they found reasonable by educational standards. At the same time,
and concurrent with merger, the consultants recommended certain
modifications in the State aid program, which they called upon central
authorities to make.

Emphasis in the report was laid on thepractical value to residents
of one political subdivision of guaranteeing adequate education for
all persons in the metropolitan area.

Whether Raleigh school district citizens should be willing
to pay more taxes to improve the level of educational oppor-
tunity for Wake County school district pupils is not solely a
philosophical question. It has certain practical considerations.
IThilosophically one could argue that county school district
children deserve the same educational opportunities as city
children, and vice versa. . . . Education opportunities for
children and youth should not be dependent on where they
happen to reside within Wake County. Then? practically,
Wake County and Raleigh comprise a unified social, economic,
and cultural area. The concern of Raleigh citizens for the
education of Wake County children and the concern of Wake
County citizens for the education of Raleigh children should
be a very practical one.

Some of the "leveling-up" costs which Whitlock foresaw would
be incurred in any event. For example, Henrico County will be required
to adopt a kindergarten program in a few ram by the State board of
education whether it is a, part of a metropolitan system or not.

This witness, while asserting an opposition to the suggested merger,
did so without a sufficient recognition that the instant suit is a desegre-
(ration action and, in the court's opinion, without a valid basis for his
assumptions that the necessary revenues would not be forthcoming.

Undoubtedly the people of the respective counties mily well be op-
posed to any merger of the school systems, but there is no credible
evidence to base any assumption that they would do or fail to do any-
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thing which would adversely affect the quality of education to be
nccorded the children of the communities involved.
Dr. Ltime:

Robert E. Lucas, superintendent of the Princeton City School Dis-
trict, Cincinnatti, Ohio, testified to the success with which he is cur-
rently operating a school district formed by memw of a consolidation
imposed without the consent of the population of any of the constito-
eat parts. The Princeton district was formed originally in 1955, l
the forced consolidation of eight smaller districts. Recently it under.
went. a second enlargement when it was merged with a neighboring
all-black school district to form a unit comprising about 30 percent
black and 70 percent white pupils. Concurrently wit.h that merger,
Lucas and his staff have undertaken to desegregate all the schools in
the combined system. The all-black school district was very poor ; 40
percent of its population was on welfare. It had a high crime rate and
was surrounded by mostly white, wealthy school districts. It suffered
from insullicient funding and an overall lack of educational attain-
ment. The merger was directed in early 1970 by the Ohio State Board
of Education, which was itself partially motivated by pressure from
the Department of Justice to bring about desegregation.

Initially, citizens of the Princeton district were greatly upset. There
was absolutely no public support for the merger. He described it as a
time of "excitement, threats: and all sorts of thmgs"; including threats
on his life. Lucas sought to implement the transition by appointing an
advisory council composed of citizens of each unit. He advised the
teachers under him that he hoped that they would undertake the
challenge with him, but that if they had no sympathy for the desegre-
gation process, they should seek other positions.

Very few staff members left (three out of 600), and the advisory
council, after several stormy sessions, proceeded to negotiate com-
promise arranaements for the dovetailingof the two school structures,
including athlet5tic and extracurricular activities. Staffs for each school
were desegregated, and inservice workshops were set up for teachers
and other school employees.

In the meantime, Lucas sought to muster public support for the
move by disseminating information releases stating firmly of his
intention to maintain quality in instruction. He had a series of open
meetings. and also met with `business and political leaders of the com-
munities affected. He set up a speakers' bureau and even a "hotline"
telephone to deal with rumors. He enlisted the support of ministers.

The result, Lucas said, was "the most excitement in education" he
had ever seen. The programs of his former district, 90 percent white,
have not been damaged. White students are doing as well as they did
before, and the achievement of blacks has been raised. Community
relations have been impmved, and the teaching staff has been
stimulated.

There has been no loss of white students from the district, although
the opportunity exists for many to move out. Black students have done
better. In tho former Princeton system. which had about 12-pereent
black enrollment, there had been little interaction between the races.
The 10- to 12-percent black component in the high school went nearly
unnoticed. With the current 30-percent black ratio, there is a much
greater chance for communication.270
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Community use of the school district buildings for nonschool
activities has not diminished. In fact, it has increased.

To an even greater extent than the school divisions here involved,
tho Princeton school district is dependent upon voter approval for
financial support. Not only capital but also most operating funds are
subjected to referendum. One such operational levy has been put be-
fore the voters since the merger, and it passed by a 57-percent margin,
a larger vote margin than has carried any of the last four.

The Princeton district has a transportation program employing
about 80 buses; the average bus trip is about 30 minutes.

The area of the district is about 36 square miles, and has about
11,000 students.

Based on his experience, Dr. Lucas said that a pupil population of
about 10,000 is the minimum size for an efficient school district. Above
that number, size is not really important to the education of tho
individual.

Lucas had not advocated the merger. As a subordinate official in
the State educational system, he was constrained by political considera-
tions from recommending a consolidation, although he had recog-
nized for some 15 years previously the advantages of consolidation.
The current Princeton district is about 12 miles distant from down-
town Cincinnatti and 2 miles away from the Cmcinnatti city border.
Based upon his experience as an educator and an administrator. Lucas
gave the opinion that there never would be quality education in the
metropolitan area of Cincinnatti unless desegregation were brought
about there on a broader basis than is currently the case. To attain
this objective, he said, he would willingly sacrihco his own Position.

While the area and school population which was the specific subject
of Dr. Lucas' testimony was much smaller than the one here involved,
the evidence adduced lends weight to the Court's ultimate conclusion
that a merger of the school divisions here involved is both required
and feasible.

PERCEPTIONS AND INFERIOR EDUCATION

Dr. Thomas Pettigrew is a long-thne student of social psychology
and, in particularl on the impact of perceptions of race upon educa-
tion. He assisted in the preparation of the Coleman report, "Equal
Education Opportunity," and that of the 1967 study, "Racial Isola-
tion in the Public Schools." The Coleman report, a watereshed study in
social science, is based upon a survey of over 60,000 public school chil-
dren taken in late 1965. Subsequent studies have demonstrated certain
inadequacies in the =inner in which data was compiled and analyzed,
but regardless, the report is a landmark in social science, a document
the conclusions of which must be considered by any student in the area.
Pettigrew based his opinion on these reports and other studies.

Calvin Gross is an educational administrator with experience in
operating school systems of widely varying sizes. He has been super-
intmident of schools, in Weston, Mass., a 1,000 pupil system; in Pitts-
burgh with 70,000 students; and in New York City with over a million.
His educational experience includes the teaching of racial minorities in
large cities and the use of assorted techniques to increase their achieve-
ment level.
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Dr. Robert L. Green is a professor of educational psychology at
Michigan State University and is director there of the Center for
Urban Affairs. He has published numerous articles and papers on
race and education and participated in one particularly sigmlicant em-
pirical study made for the U.S. Office of Education, that of the edu-
cational status of school children in Prince Edward County, Vu., from
1963 through 1900. For the 5 previous years public schools were not
operated in that county.

Lochran C. Nixon, Jr., is executive director of the Midcontinent
Educational Development Laboratory. He is experienced in the devel-
opment of instructiomil prograins for pupils and teachers in urban
schools. He has served as an arca school superintendent and director
of secondary education in Florida schools and as assistant director of a
survey of public education in Alabama.

Benjamin E. Carmichael, currently director of the Appalachia Edu-
cational Laboratory, has been a student of the problems of school
segregation for nearly 20 3rears. In the years before Brown he par-
ticipated in a study, for publication, of the dual school system. He was
superintendent of schools in Chattanooga for 0 years, while that sys-
tem began to dismantal the dual schools, and aglso served on the ad-
visory committees directing the preparation of the Coleman roport and
racial isolation. He testified on the basis of his experience in organizing
and administering school systems and from extensive personal contact
with black and white school children.

Like other educators, Cannichael saw as ono of the responsibilities
of a school system the development of attitudes and aspirations which
equip the inaividual to fulfill his desires, to act as a responsible citizen,
and to carry on the values of his society. The properly educated person
should be dble to function without restrant with a sense of having con-
trol over his own life, and to deal with his environment from a posture
of self-confidence and self-reliance. It is the duty of ft school system
to develop both the academic and the attitudinal sides of its class, its
pupils.

Focusing upon the question of racial integration, Dr. Carmichael
stated that his idea of quality education would be attained only if the
school environment were suai that each individual was not made con-
scious that restrictions were imposed upon him and his aspirations on
the basis of race. Nor should artificial notions of advantage, traceable
to race, be inculcated.

In a racially identifiable school ; that is, ono which does not in its
enrollment roughly equal the racial proportions of the community
as a whole, the minority student would sense that he is not expected
to achieve much. If he is moved to a racially nonidentifiable school,
factors which repress and inhibit his self-development are removed,
and "he can seek his own level," as Dr. Gross put it.

Crucial to attitudinal and academic achievement, and much affected
by the racial ratio within a particular school: is the individual stu-
dent's perception of himself. Self-perception is affected by a pupil's
notion of how he is being dealt with by the persons in power. Adverse
impressions are not greatly affected by political or historical explana-
tions for the origins of segregation. The negative impact of seArrega-
tion is not dissipated by the explanation that the cause lies in the
placement of school division lines.

er1



271

As Dr. Gross put it, "segregation of schoolchildren does two things.
In the minority group children it creates spurious feelings of inade-
quacy or inferiority. In the majority group children it creates equally
spurious feelings of superiority or inflated personal worth." Such a
situation, he said, is equally harmful to black and white children.
In terms of these harmful effects, Dr. Gross viewed the Richmond
school coimnunity as ono containing racially segregated schools.

Education in segregated schools impinges strongly on the develop-
ment of white children as well as black. Deprived of contact with
minority groups, whites tend to develop unrealistic self-perceptions,
as several of the experts noted.

School segregation, even wlien brought about by the manipulation of
attendance boundary lines, has a very negative impact upon self-per-
ceptions, and consequently development, of black children. This flows
to a great extent from children's awareness that they aro contained on
account of race within a particular area and school facility. It affects
motivation and, therefore, achievement. The sense of containment, of
being confined by a hostile majority, imposes a sense of limited possi-
bilities and decreases ambition. As Dr. Green put it, "one soon develops
the impression that no matter how bard you work in life your ability to
move freely in American life is yet controlled by the dominant commu-
nity in a very negative manner and I think segregated school systems
highlight this very significantly."

Students' attitudes are picked up from fellow pupils and from
teachers and administrators in their schools. When, in the course of
desegregation, for example, black administrators are demoted, chil-
dren readily understand it as n» nct of discrimination.

Tho Cincinnatti report, on which some defense expeits collaborated,
recognized that the teachers' conceptions of the schools in which
they hold classes aro affected by th racial and economic status of their
schools. There is a "much stronger tendency toward a negative view of
school and students in the mostly black and deprived schools than in the
mostly white and advantaged schools." The report found ns well that
racial composition varies closely with achievement status of particular
schools.

Social scientists generally agree that one of the most important
features of equal education for black and white children alike is the ef-
fective integration of schools, for which desegregation is a prerequisite.
No paternalism is implied in this judgment, at least no more than is
usual in any statement about tho best manner to prepare yming chil-
dren for life. For the question in 1071 is not whether seperate schools
might provide inadequate education in a nation without a history of
discrimination, but rather where, as here, given the repressive policies
of the past whAreby deliberate isolation was achieved and accepting
that tho enduring effects of such policies are not wiped out by the sim-
ple act of legislation or judicial decision, students of either race can .be
prepared to participate in the public and private life of a multiracial
society if their education proceeds in isolation.

As an educator, Dr. Carmichael could only approach the Richmond
school system as it exists today in terms of those historical factors
which led to tho present situation. He spoke of the context of past
discrimination. In this environment; to Dr. Carmichael, and as the
court finds, the black child in a racially identifiable school will con-
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tinue to feel that he is a victim of discrimination and has been labeled
inferior. Whites in the surrounding counties, under present arrange-
ments, would continue to "live the lie" by being taught an artificial
sense of superiority. Neither result is consistent with the kind of
attitudinal development that is an educator's responsibility. Educators,
quite simply, perceive the current. situation as involving two white
systems and one black.

Dr. Pettigrew stated, and the court finds, that the educational harm
to children from the racially separated schools in the area involved
herein, is to the black child similar if not identical to the harm
incurred prior to the Brown decision of 1954. Indeed the calculable
harm to children about which the court spoke in Brown may now
have the additional negative component of perception by blacks that
the law has spoken and the situation is the same.

When the schools were closed in Prince Edward County, Va., black
parents of children shut out of public facilities were forced to send
their children to such distant places as Michigan, Florida, and the
District. of 'Columbia for an education. The Prince Edward school
closing had long-enduring effects on the attitudes of blacks throagh-
out the State of Virginia. As Dr. Green testified,

It has a very long range, again a very long range2 unhealthy
and negative impact upon the perception that individunis
have about, the control they can in some way direct toward
their lives. And when the State, any State, takes official
action, official action toward a given minority group which is
highly related to the whole, concept of containment, the
community does not forget that for a very long period of
time.

We can make a distinction between a small body of in-
dividuals using their power to oppress people, but when a
State takes official action directed toward a particular
minority group in order to contain, manage and oppress that
group, educationally, politically, sociallyit has a long
range and very unfortunats impact upon self.

Dr. Campbell of Iienrico stated that., in his opinion as an educator,
the best education can be afforded children if administrators try to
"develop the finest program possible and do all 3,ou can for those
children in that neighborhood." He would do nothinr, to change the
racial characteristics of adjacent schools, one with a 65- to 75-percent
black enrollment., and the other with 8- to 4-percent black pupils.
Taken purely as an educator's expert opinion, and divorced from legal
requirements, the court finds this judgment to be so at variance with
current opinions as to the components of quality education, and so
completely unsupported by empirical data, as to be unworthy of serious
consideration.

Academic development is closely related to attitudinal develop-
ment. Particularly does the individual's development of a healthy
attitude toward himself tend to bolster academie achievement. As Dr.
Pettigrew said, "It is really one ball of wax and we are pulling out
parts of it for analysis, but we should never forget that it is one ball
of wax." Dr. Carmichael also stressed the fact that it is impossible to
develop fully the academic skills of an individual without first modify-
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ing bis attitudes of self-perception. Dr. Nixon also supported the
proposition that the affective and cognitive development of a child
are interrelated and interdependent.

Generally, white students in all white schools and in the majority
white schools achieve at approximately the same level, when one
eliminates the factor of socioeconomic status. There is very little
reliable data on the performance of whites in majority-black schools,
which one can use to make a comparison with those in the other two
situations. What data there is seems to indicate that their achievement
is lower in such situations.

Black students' achievement levels seem to follow roughly those of
white; it rises significantly as one examines performance in majority-
white schools, as compared with that in majority-black schools.

Generally speaking, black and white children enter school at about
the same level, as measured by achievement tests. Thereafter, black
academic achievement declines over time in segregated systems.

The social psychology of the Richmond area is such that schools
with black enrollments substantially disproportionate from the racial
composition of the area will be perceived by the community as bearing
a stigma of inferiority. Black pupils of such schools will achieve less
by reason of such perceptions by the community at large, their teach-
ers, their parents and themselves. Perceptions affect expectations, and
the expectations of such persons have a. notable impact upon the
achievement of individual students.

In terms of the accepted educational goal of equipping each student,
both in the academic and the affective spheres, to develop his maxi-
mum potential, the operation of the three school divisions as they are
now run will not be a success. This is traceable to the racial identifi-
ability of the three systems. Dr. Nixon, as an educator, would recom-
mend the metropolitan plan or something similar to it as a solution
to such deprivation.

The effect of various assignment plans on the child's perceptions
must be judged in terms of existing alternatives. If a metropolitan
proposal is not implemented, black children in the city of Richmond
will attend black schools in the foreseeable future.

Currently observed differences in achievement levels between
students in Richmond and the counties are entirely consistent with
observed effects of segregation in other areas.

In 1960, in the city of Richmond, the median education level was 10.1
years. In 1950, it was 9.9 years. This figure was lower than comparable
levels for standard metropolitan statistical areas in the southern re-
gion. In 1960. the median education level in the surrounding counties
was 12.2 years. "This level was the highest of the State's &USA's
higher than the USSMA median, higher than the medial level
in the southern SMSA's, and most importantly, was 2.1 years higher
than the city of Richmond."

Suwintendent Adams stated that he did not believe, under the
current school divisional arrangement, that Richmond pupils' aca-
demic achievement could be brought up to grade level, and the court
finds the greater weight of the evidence to support this conclusion.

The housing of a great majority of the black children in the
metropolitan arca within boundaries which place them in 70 percent
or more black schools, at a time when 90 percent whith schools are
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operated just across the line, has the same impact upon self-perception
and consequent effect upon academic achievement as that of official
segregation as it existed in 1954.

The children of the three areas involved cannot, under existing
tlonditions and as the school divisions are now operated, receive an
equal education.

Dr. Carmichael was hopeful that educators would not become
wedded to any particular system of school organization so that they
were unable to alter existing forms to attain valid educational ob-
jectives. He considered the alternative of the metropolitan plan to be
a sound and feasible approach administratively ; that it. would contain
107,000 pupils did not concern him. Indeed, he, hittle, Nixon RIO others
thought its size beneficial in that it might make possible student
services, such as an adequate system to evaluate educational per-
formance, not attainable now by the separate systems.

Housrxo

Statistical surveys of the Richmond area demonstrate that residen-
tial segregation, both in the city and the area comprising Richmond,
Henrico, and Chesterfield, is intense and increasing.

ICarl E. Taeuber, a sociology professor for the University of Wis-
consin, studied U.S. census data as to racial occupancy by city block
and census tract in the area. He expressed his findings numerically,
in terms of indices of dissimilarity. These figures ifive an objective
measurement, for purposes of comparison, of the diaribution of two
classes of persons over space. TJnder this system, the higher the nmn-
ber, approaching 100, the greater the deviation from a totally random
distribution of the two types of persons. Complete segregation receives
a score of 100.

Dr. Taeuber applied his system both to census tracts and to city
blocks, when the latter data was available. To calculate using blocks
gives a finer measure of the degree of segregation, because census
tracts are larger, containing 4,000 to 5400 persons and may contain
within their bounds patterns of segregation not disclosed by an ex-
amination of overall racial proportions. Block data for the 1970
census, however, was not. available to Dr. Taeuber.

Taeuber's technique avoids subjectively and gives a convenient tool
for longitudind study.

Taeuber has studied more than 200 cities across the countiy, and
in each one has found pronounced and pervasive racial seffregation.
Most etlmic groups other than blacks, groups determined lry national
ancestry,are segregated in housing in the range of from 50 to about 30.

ffSeremation corresponding to differences in income groups mimes iii
the'enited States, up to an index of about 28 or 29. A study L'oethe
city of Richmond, as it was in 1960, reveals that very little, 15 per-
cent in Dr. Taeuber's view, of the residential segregation he found
between blacks and whites, is traceable to the fact that blacks gen-
erally seek lower cost housing (I-14).

Dr. Taeuber also studied, as a sociologist, the factor of choice and
its influence upon racial housing segregation. It is difficult to apply
this factor within an objective framework he said. nevertheless, his

1
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studies revealed, and the Court finds, that generally the large majority
of blacks state a preference for living in integrated neighborhoods.

Analyizng distribution by census tracts, the index of residential
segregation in the city of Richmond in 1970 was 82.1. This is an in
crease from 1960, when it was 79.3 (PX 131).

Dr. Taeuber explained that this conclusion, in lay terms, means
that, in order to achieve random distribution of residents, in 1970, it
would be necessary to move 82 percent of black residents out of the
census tracts in which blacks are overrepresented. Or one could
move 82 percent of the whites out of the census tracts in which they
are overrepresented, in order to achieve random distribution.

An analysis on the basis of city blacks gives a 1960 measure of
residential segregation in the city of 94.8. This is an increase fr.im the
1950 figure of 92.2.

In 1970 the index of dissimilarity based on census tracts showing
residential segregation in the combined area of Richmond, Henrico,
and Chesterfield is 79.7, an increase over the 1960 figure of 76.1.

These figures depart sharply from the index of perhaps 28 or 29
that can be attributed to differences in income levels, or, more pre-
cisely, the amount paid for housing. Clearly, other factors are con-
tributing a substantial amount to existing segregation. Dr. Taeuber
estimates that perhaps 15 percent of existing segregation is attribu-
table to income differentials, because in fact, economic status and race
do not correspond in each individual. That is, not all whites are rich,
and not all blacks are poor. Whether the figure of 15 percent is pre-
cisely true is not important. For it is clear that noneconomic causes lie
behind at least a very substantial amount of the segregation. As best
as can be determined, furthermore, blacks who gain economic mobility
tend to prefer to move into mixed neighborhoods. Dr. Taeuber, and
the court, are led to the conclusion that publicly and privately enforced
discrimination accounts for the remainder. Furthermore, much of the
segregation force of the factor called economic is in truth attributable
to discrimination in access to the means to economic well-being.. Based
upon the weight of evidence from research, on the basis of Which this
expert testified, the court finds that discrimination in job opportuni-
ties and in educational opportunities has a great and lasting impact
on the individual's economic status. In addition, the element labeled
choice or preference, insofar as it contributes to segregation, is also
composed in part of attitudes produced by past dperience with dis-
crimination.

Dr. Taeuber in addition computed indicies of dissimilarity to meas-
ure racial segregation in schools of the metropolitan area. In Richmond
alone, based on the projected results of the current desegregation plan,
as to the elementary schools, he found an index of dissimilarity of
16.2. In the metropolitan community, assuming the same projected
enrollments for the city and the continuation of the 1970 enrollments
in the two counties, he arrived at an index of dissimilarity of 63.8.
Even with zone changes planned for 1971-72 in Henrico, the index
is 60.3.23

Dr. Taeuber, in explaining the index of dissimilarity, said, "one way to help
understand what this figure means is to say that it gives the percentage of one
race that would have to be moved in order to achieve desegregation" 1-54.
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Thus, the result of imposing the current school division and zone
lines upon the existent housing patterns within the Richmond metro-
politan area, patterns atributable in large part to public and private
discrimination, is to produce a situation in which the results of a
hypothetical completely random distribution of the races in housing
can only be achieved by moving approximately 60 percent of one or
another race (or a lesser number of }loth) to other facilities than those
to which they a re now assigned.

It is true that the housing segregation in Richmond corresponds
to a wi&spread national pattern. One would expect so when, as Dr.
Taeuber testified, many of the same causal factors are present every-
where.

With respect to persons moving into a community as new residents,
as opposed to persons seeking relocation within the area, who might
have attachments to a particular neighborhood, Dr. Taeuber stathd,
and the court finds, that such people are very much governed in their
decision upon housing sites by existing patterns of customs and re-
strictions (T-64).

There is an observable tendency for blacks who can afford better
housing not to make, for various reasons, the long jump to a suburban
homesite, but rather to move to a peripheral, transitional area (1-64-
65).

Spot. maps showing the residences of pupils by race in the two county
sehool systems illustrate with particular clarity the segregated housing
patterns prevailing in the two counties. At each grade level the same
locations in each county show a concentration of black or of white
residency with very little mixing or overlap. Dr. Taenber termed a
study of such distribution maps a subjective manner of determining
tlm degree of housing segregation. Perhaps this is so when comparisons
over time or from place to place are attempted. But in this instance,
the maps adequately demonstrate the current impact of housing seg-
regation npon the distribution of pupils in the counties.

Dr. Jeanne C. Bigrfar. a specialist in hiunan ecology and demog-
raphy, performed a iudy of 1970 census figures to compare population
trends in the Richmond standard metropolitan area. with those in
others in various regions of the country. From 1960 to 1970 the city
of Richmond lost about 8 percent of its population. But with the
annexation of January 1. 1970. the city's population came to a level
13 percent above that of 1960. In that decade the white population of
the city rose. 12.7 percent. and the black population rase 13.9 percent;
both figures take into account changes attributable to the recent
annexation. The main in blacks experienced by Richmond was some-
what less than thitt experienced in most cities in the southern region,
where black population rose on the average by 23 percent.

Dr. Biggar's studies revealed that. the city of Richmond experienced
a net. loss of white population to other areas within the SMSA"
greater than that. of 18 of the 65 largest SMSA's in the United States
and lesser than that in 46 others. It must be recalled, however, that
these figures. insofar as they show actual physical movement of popu-
lation. are affected by the bringing into the central city of 23 square

" Standard Metropolitan Statistical Area. The Richmond area is made up of the
city of Richmond, Henrico. Chesterfield, and Hanover Counties.
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miles and about 44.000 residents. formerly in Chesterfield County. The
same observation bears upon her finding that only eight SMSA's
showed a lesser degree of black concentration.

The court considers that more appropriate data might have been
provided had the areas studied over time been held constant in their
physical boundaries, for as Dr. Biggar stated, while she did analyze
Richmond without annexation, she had nothing to compare it to.

Dr. Biggar has lived in Virginia for the past 2 years and knows of
the existence of racial segregation in communities of the Common-
wealth from personal observation.

Martin E. Sloane, an expert with respect, to the relationship between
housing, school segregation, and Federal programs and policies, and
now acting deputy staff director of the U.S. Commission on Civil
Rights, has held positions over the past decade in the Federal Govern-
ment which gave him first band knowledge of the impact of Federal
policies on housing discrimination in the country. In addition, in
1966, he had Federal responsibility for the Civil Rights Commission's
study, "Racial Isolation in the Public Schools."

During the last 2 years, while Sloane has been assistant staff director,
the Civil Rights Commission has issued reports of Federal installa-
tions and equal housing opportunity, section 235 program of home-
ownership for lower-income families, and evaluation of the civil rights
enforcement effort in more than 40 Federal departments and agencies,
and a follow-up study based upon a prior report. Sloane's background
renders him an especially valuable source of information on the formu-
lation and modification of Federal housing policies, the difficulties of
makino. a policy change effective in fact, and the impact of such policies
upon aiming patterns and, in consequence. on school segregation.

When the Federal Housing Administration was created in 1984, the
Federal Government entered into a role it had not previously assumed.
Because of the size of the effort undertaken, the impact of Federal
policies, it was anticipated, would probably be very broad. Events
lia ve shown this to be true.

Beginning at least. in 1935, the FHA underwriting manuals included
among the criteria by which the desirability of the particular sub-
division was to be estimated, and therefore its value judged, something
called "protection from adverse influences."

Protection against some adverse influences is obtained by
the existence and enforcement of proper zoning regulations
and appropriate deed restrictions.

The court accepts those administratively promulgated regulations
as an accurate statement of the policy of the agency which issued and
applied them, and also as a sound judgment of the effectiveness of the
means recommended to attain the agency's policy goals.

The 1935 manual continues:
Important among adverse influences besides those men-

tioned above, are the following : Infiltration of inharmonious
milli or nationality groups . . .

All mortgages on properties in neighborhoods protected
against the occurrence or development of unfavorable in-
fluences, to the extent that such protection is possible, will
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obtain a high rating of this feature. The absence of protective
measures will result in a low rating or, possibly, in rejection
of the case.

The appeal of a residential neighborhood results from a
general condition and attractiveness of the properties located
therein: the kind and social status of the inhabitants . . .
(PX 128).

(W)hen fullest advantage has been taken of available
means to protect the area against adverse influences and to
insure that it will develop into a homogeneous residential
district, possessing strong appeal to the class of persons ex-
pected to desire accommodations in it, a high neighborhood
rating will be warranted.

This passage is from the 1930 manual.
The 1936 FHA Underwriters' Manual states:

Deed restrictions are apt to prove more effective than a zon-
ing ordinance in providing protection from adverse influences.
Where the same deed restrictions apply over a broad area
and where these restrictions relate to types of structures, use
to which improvements may be put, and racial occupancy,
a favorable condition is apt to exist (PX 128).

If, in addition to physical attraction of the neighborhood,
the present class of occupants is of such quality as to make the
area desirable to the social group which will form the pro-
spective market, additional appeal is created.

Of prime consideration to Valuator is the presence or lack
of homogeneity regarding types of dwellings and classes of
people living in the neighborhood (PX 128).

The FHA manual of 1930 recognized that the existence of school
facilities and their location may strongly influence the development
of a neighborhood, many years 13efore the Supreme Court took note
of this same process in Swann:

The social class of the parents of children at the school will
in man.y instances have a vital bearing. Thus, although
physical surroundings of a neighborhood area may be favor-
able and conducive to enjoyable, pleasant living in its loca-
tions, if the children of people living in such .an area are
compelled to attend school where the majority or a goodly
number of the pupils represent a far lower level of society
or incompatible racial element, the neighborhood under
consideration will prove far less stable and desirable than if
this condition did not exist. In such an instance it might well
be tlutt for the payment of a fee, children of this area could
attend another school with pupils of their same social class.
The question for the Valuator to determine is the effect
created by the necessity for making this payment upon the
occupants of the location. Under any coniiitions the rating
could not be as favorable RS if the desirable school were avail-
able without additional costs. In many instances where a
school has earned a prestige through the class of pupils
attending, it will be found that such prestige will be a vital
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element in maintaining the desirability of the entire area
comprising the school district.

The 1936 FHA manual recognized that the impact of its policies
would primarily be upon newly developing areas at the outskirts of
the city proper.

Successful new areas are recognized as the best mortgage-
lending areas. To be successful a new or partially developed
area must reach a stage of being substantially built up with-
in a period of a very few years. Due to the fact most outlying;
residential areas will be developed as a result of the decen-
tralization movement rather than as a result of population
increases, the economic background of the community assumes
(treat importance, since those communities which will expe--
rience a prosperous future will decentralize much faster than
those for which a less advantageous future is forecast.

Protection from adverse influences. The Valuator should
realize that the need of protection from adverse influence is
greater in an undeveloped or partially developed area than
in any other type of neighborhood and, in general, a high
rating should be given only where adequate zoning regula-
tions or effective deed restrictions exist, inasmuch as these
provide the surest protection against undesirable encroach-
ment and inharmonious use.

The manual continues to recommend particular deed restrictions,
deemed most effective in maintaining the status of the neighborhood.

Recorded deed restrictions should strengthen and supple-
ment zoning ordinances and to be really effective should in-
chide the provisions listed below. The restrictions should be
recorded with the deed and should run for a period of at
least 20 years. Recommended restrictions include the fol-
lowing:

(G) Prohibition of the occupancy of properties except
by the race for which they are mtenaed.

(H) Appropriate provisions for enforcement.
The 1938 manual advises the underwriter to examine the location

to determine whether natural barriers might be effective in forestalling
the incursion of adverse influences:

Natural or artificially established barriers will prove effec-
tive in protecting a neighborhood and the location within it
from adverse influences. Usually the protection from adverse
influences afforded by these means includes prevention of the
infiltration of business and industrial users, lower class oc-
cupancy, and inharmonious groups.

Areas surrounding a location are investigated to determine
whether incompatible racial and social groups are present,
for the purpose of making a prediction regarding the proba-
bility of the location being invaded by such groups. If a neigh-
borhood is to retain stability, it is necessary the properties
shall continue to be occupied by the same social and racial
classes. A change in social or racial occupancy generally con-
tributes to instability and a decline in values.
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By deliberate policy the Federal Housing Administration encour-
aged the institution and perpetuation of segregated housing. This was
the avowed FHA policy from its beginning until well after the end
of World War II. Only in 1947 did the FHA remove the caveats
in its underwriters' manual advising appraisers about the dangers
of "inharmonious racial groups." Somewhat disingenuously, the phrase
"inharmonious user groups was substituted. No policy clumge was
intended, nor did one occur at that time. (K-26)

The Veterans' Administration loan guarantee program commenced
at least. 10 years after the FHA mortgage insurance program, and the
VA never openly advocated segregated housing. It strAck a neutral
pose, allowing builders or lenders to discriminate if they wished.

At times the combined share of the new housing market assisted
by FHA and VA came near to 50 percent. The impact, therefore. of
the policies which they favored or condoned was huge.

From the close of World War II until 1959 approximately '2 per-
cent of all the housing covered by FHA mortgage insurance was
occupied by blacks. (K-33)

Moreover, their policies drastically influenced the private lend;jpr
market. This was not only true of the lending vehicles introduce(1,
for the Federal discriminatory policies spread as well to private build-
ers and lenders. Such a tendency was bolstered by the exchange of
personnel between the FHA and the private lending industry. The
current. FHA commissioner formerly was president of the National
Association of Home Builders. (K-28)

Policies fixed during the initial years of the FHA spread and have
endured to have a substantial effect on the current, housing market.
practices.

Other Federal agencies, such as the Federal National Mortgage
Association and the Federal Deposit, Insurance Corporation now
assist by indirect means most current, housing construction. They aid,
mmd at the same time, regulate private lending institutions. The Civil
Rights Commission studied the practiees of such agencies and found
that they had no objection to the private discriminatory policies of
their beneficiaries. Even subsequent to the passage of the 1998 Civil
Rights Act. agencies in a position to restrict private housing dis-
crimination by means of their regulatory functions have not seen fit
to do so. (K-32)

In response to the Supreme Court's decision in Shelley v. Kraemer,
334 US 1 (1948), the Federal Housing Administrafion and the Vet-
erans' Administration ruled, over a year later, that they would not
assist the development of property carrying racially restrictive coy-
enents dating after February 15, 1950. Up to that date. however, they
offered assistance. In addition, even after that date, they woufd aid
construction plans with discriminatory covenants, provided such cov-
enants were dated prior to February 15, 1950. (E-18)

Congress has directed all governmental agencies to carry out their
programs and activities relating to housing in a manner to altrmatively
further the purposes of fair housing, yet the Federal Home Loan
Bond Board, a though a dvising those private lending institutions whom
they supervise of the prohibition against diserimhiation, has failed to
implement the prohibition by an examination process that would
assure against such policies.
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The Federal Home Loan Bank Board regulates most of this coun-
try's savings and loan associations. They, in turn, handle some 40 per-
cent of the home financing in the United States. As early as 1961
it was urged by the Civil -Rights Commission to adopt review pro-
cedures to guard against discrimination by the private associations
which it supervised; this has not been done. The 111-IA abandoned the
policy of positively encouraging discrimination and adopted a neutral
position in late 1949 or early 1950. (K-57)

Dr. Sloan stated as well, and the court finds% that existing patterns
of segregation substantially influence the choice of housing site by
a new entrant into a comimmity.

Given the history of governmental policies which encouraged seg-
regation, and given the current, visible facts of such policies, it would
be several generations before one could discern progress in the elim-
ination of segregated housing patterns, even if the most imaginative
and affirmative Federal enforcement programs were undertaken.
Families move rarelyon the average, about every 7 years. A change
of residence, moreover, has historically been a voluntary act. The
Nation now possesses approximately 70 million housing units, built
and occupied. Each year sees about 11/2 million housing starts. A policy
of nondiscrimination would have to be applied in instances of occu-
pancy of now developments or turnover in old units. So confined,
progress would be slow indeed.

Like Dr. Pettigrew, Dr. Sloane perceived the immense contribution
that housing segregation makes to school segregation. The former he
attributed in large part to the effect of Federal policy.

Dr. Biggar stated that nationwide, persons who move tend to give
as their motive reasons related to economics and convenience. It is
more difficult to determine why certain others do not move. Studies
tend to show that younger people are more willing to move, whereas
families with chibiren established in a particular school are less
inclined to do so.

Plaintiffs' exhibit No. 127 taken from the records of the Federal
Housing Administration, and from covenant books of lawyers Title
Insurance Co. is illustrative of examples of racially restricted subdi-
visions in Chesterfield and Henrico Counties. These developments were
all insured by the Federal Housing Administration.

Plaintiffs' exhibit No. 180 shows the current racial occupancy of
the FHA-assisted developments. Of the four completed projects as
to which information is available, three are almost entirely uniracial.
Fair Hills Apartments has one white-occupied unit and 223 black-
occupied units. Jefferson Townhouses has 276 units, of which only two
are occupied by whites. The Town and Country Apartments, 202 units,
has 198 white-occupied units. Coventry Gardens, 176 units, is oc-
cupied by 25 black and 151 white families.

Plaintiffs' exhibit No. 129 corresponds to plaintiffs' exhibit No.
129-A. Data given on exhibit No. 129 is the racial occupancy of FHA
sponsored housing projects in the Richmond metropolitan area. All
are either in Richmond city or Henrico County. To the extent that
information is available, it portrays a pattern of almost complete
segregation. The map shows that the projects with largely black
occupancy are placed toward the center of zones of that racial
composition.
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The section 221 (03 program and the section 236 program contem-
plate the development of market-rate housing for low- and middle-in-
come families. Only if a rent supplement component is added to the
project is it possible to charge levels of rent comparable to those in
public housing.

The Federal rent supplement profrram is aimed at roughly the same
individuals who are eligible for pulilic housinfr. Development is done
by private builders. However, the Federal Grovernment requires oc-
cupants to devote one-quarter of their income to rent and the rent
supplement meets the remainder of the bill. By Federal law, before ap-
propriations can be used to pay the rent supplement, the arca in which
the program is to be used must have adopted a "workable proaram for
community improvement" or, at least, there must be an eneorsement
of the rent suplement program by the local ,froverning unit. Most cen-
tral cities have "workable proarams," generally for urban renewal pur-
poses. Seventy-five percent cif suburban jurisdictions do not. With
this limitation, the rent supplement program has functioned to main-
tain concentrations from the poor within central cities and to prevent
access to suburban areas. Exactly this phenomenon is visible in the
Richmond metropolitan area. Neither of the two counties has a "work-
able program"; neither has resolved to permit the operation of rent
supplement programs within its borders, and consequently none of the
federally assisted housing developments in either county has a rent
supplement component. The rent they charge, therefore, is the market
rate.

In March of 1971, tne Federal Housing Administration waived the
requirement that the local governing bodies, in order to permit the
operation of a rent supplement program within their jurisdiction, pass
a resolution to that effect on a prisdictionwide basis. Instead, it would
be sufficient to restrict permission to operate rent supplement programs
to a small area.

In November of 1962, President Kennedy isued an executive order
directing all Federal agencies with authority in the field to cease dis-
crimination in the operation of housing programs. Excluded from the
order, however, were financial regulatory agencies supervising private
lenders.

From 1937 until 1962, Federal officials administering public hous-
ing programs made no objection if local public housing authorities
planned developments and assigned tenants on a racially segregated
basis.

As of October 1970, the Federal Department of Housing and Urban
Development had taken almost no affirmative action to implement the
Federal fair housing law. In Sloane's words, "the zeal with which this
agency and its constituent agency had carried out policies of discrimi-
nation in earlier years was not being matched by a similar enthusiasm
in carrying out its newly created fair housing activities." (K-37)

Up to 1962, site selection for public housing projects was almost
entirely unrestricted by Federal authorities. Choice was left to the
discretion of the local housing authority.

Nationwide, (riven the Federal policy and permitting discriminatory
assignments of''tenants and failure to control site selection, the public
housing program has been an important factor in entrenching pat-
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terns of racial segregation in housing:. Only in 1987 did the Public
Housing; Administration insist on a policy of "balanced" site selection
by local housing authorities. Such policy requires that. for each
development placed in ft black community, one also be located in a
principally white area in order to &concentrate areas of innmrity
occupancy. Even this policy, however, is not likely to contribute
substanially to the elimination of housing segregation.

It is unlikely in the extreme that housing segregation could effec-
tively be dealt with within municipal boundaries, given the exiaing
segregation in most metropolitan areas. Much greater advances could
be made by housing authority equipped to plan and carry out policy
on a basis not confined, geographically, to a single jurisdiction of a
metropolitan area.

The Richmond Redevelopment and Housing Authority is the city's
public housing agency. It fris operated since 1940.

According to the most recent estimate of the agency's executive di-
rector, about 23 percent. of the city's housing supply within the pi e-
1970 boundaries is substandard, according to its criteria. About 12600
families are now on the waiting list for admission to public housing.
In 1970, Chesterfield had 4,518 substandard units, or 11.7 percent;
Henrico had 5,880, or 11.2 percent.

Richmond now has eight low-income public housing projects in op-
eration. They are principally occupied by blacks and are located in pre-
dominantly black areas. (II-163) (PX 130a) Likewise, projects under
section 221(d) (3) are located principally in such areas.

Prior to 1962, it was required by the Federal Housing Authority
that public housing be classified for occupancy by a particular race.
Only one Ric.hmond development, Hillside Court, was built for whites.

Within the city of Richmond, there are inadequate numbers of sites
currently available to house those now in substandard housing and
those displaced by public condemnation. (11-164)

In recent months the Federal Housing Authority has made efforts
to secure sites in the city for low-income housing in areas without
heavy concentrations of minorities. Of 523 proposed apartment units,
112 were finally approved. A proposal for 100 units of housing for the
elderly in the newly annexed portion of the city was rejected by the
city council. Accordin g. to the executive director, there was "violent
citizen opposition" to this proposal. Three other developments in pre-
dominantly white areas, comprising 311 units, likewise were rejected
in early 1971.

There are no public housing authorities in Henrico and Chesterfield.
Legally, the Richmond Redevelopment and Housing Authority might
construct developments in those areas. Both counties have stated their
opposition to public housing within their borders. Richmond officials,
therefore, thought it a vain act to seek their permission. (11-167)

In the opinion of the executive director of the Redevelopment
and Housing Authority, given the nttitude of those who determine
the location of public housing and the scarcity of sites within the
city, there is no realistic possibility that current racial segregation and
housing in the Richmond comimmit-sr might be disestahlished by the
placement of public housing units. in fact, segregation is enhanced,
in his opinion, which the Court accepts, by the construction of projects
in black or transitional areas. The difficulty in dispersing public hens-
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ing units throughout the Richmond metropolitan area by placing them
on sites within the city is not solely one of noncooperation by the
city council, although that is a major factor. The city council asserted
in the annexation case against Chesterfield a need for land for projects
of low- and middle-income housing. Enough open space was acquired
from Chesterfield for the purposes ascribed, yet when application by
the Riclnnond Redevelopment and Housing Authority was um& for
approval of city council, city council, as the witness Fay said, "react-
ing to pressure from residents of the area," refused to give its approval.
Even considering the newly annexed arca, the city of Richmond has
hardly sufficient areas suitable for development to accommodate more
than a small fraction of the estimated 5,500 units of low- and middle-
income housing needed to alleviate the substandard 'housing problem.

The housing authority currently is limited in its choice of sites
by HUD regulations requiring placement that will not contribute to
housing segregation, and by popular feeling in black communities
that other areas should accept a fair share of housing for the poor.

From 1900 through 1942 population growth in t jhe three urisdic-
tions took place almost entirely in the city. From 1942 to 1968, how-
ever, 99 percent of the added population settled in the two counties.
Over the past 10 years the net immigration of blacks and other minor-
ity races mto the city of Richmond was 782 persons. In the same time
about 14,300 whites entered the city ; these figures are affected by the
1970 annexation of approximately 44,000 people, formerly residents of
Chesterfield County.

In 1959 a consulting firm, the Public Administration Service, con-
tracted to perform a study and recommend changes in the govern-
ment system of the Richmond metropolitan area. The product of its
efforts ms the so-called PAS rei?ort.

On February 24, 1958, the Chesterfield Board of Supervisors agreed
to meet with Mr. Howe Todd, executive secretary of the Metropolitan
Planning Commission, for an explanation of the report prepared by
the Public Administration Service.

On April 16, 1959, Howe Todd appeared before the Board of
Supervisors of Chesterfield on behalf of the Regional Planning Com-
mission to seek guidance as the action to be taken in response to the
PAS report. The board requested the commission to "continuo the
study of the PAS report and make specific recommendations on some
future date."

Tho PAS report was brought to the attention of the governing
body of Henrico County.

The total white school enrollment was exceeded by the total black
enrollment in Richmond first in September 1958. The PAS report
advised the jurisdictions of the Richmond metropolitan area about the
out-migration of white families from the city : "The migration of
young white families from Richmond into the counties is changing the
racial characteristics of tho city to the extent that nonwhite school
enrollment exceeded white school enrollment in Richmond for the first
time in 1958. The nonwhite birth rate is also higher than the white
birth rate in the city. School transfers reflect a net loss of white stu-
dents in Richmond schools and a net gain of nonwhite students. The
opposite effects are noted in the counties."

f-vr,
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Mr. Edward Council, executive director of the Richmond Reo ional

Planning District Commission, like numerous other witnesses, ad no
doubt that lending and insuring practices carried on by the Federal
Housing Administration and the Veterans' Administration were the
major factor leading to racially identifiable residential patterns
(F-29).

In addition, he cited low income as a factor restricting access to many
neighborhoods.

The regional planning commission, in 1964 or 1965, studied factors
governing the choice 5f new homes by those 1,300 families displaced
by a city urban renewal project. It found that preference, seen as a
combination of convenience, past associations with friends, proximity
to jobs, stores, and schools, was a major factor governing the decision
of where to relocate (F-31).

Council noted, nonetheless, that several areas in Richmond are
predictably closed to black families, regardless of their income or
choice (F-32).

According to a recent study by the regional plannino. district com-
mission, there is no evidence to support an inference a racially dis-
criminatory zoning practices in the Richmond, Henrico, and Chester-
field area (7-36).

The Richmond Regional Planning District Commission is the suc-
cessor agency to the Richmond Regional Planning Commission. The
former was set up in 1969, under tho Virginia area development act.
The regional planning commission dated from 1956, and included only
the jurisdictions of Cliesterfield, Henrico, and Richmond, during most
of its existence.

The regional planning commission in February of 1964, published
a study of population trends in the Richmond region. The study bears
a letter of transmittal to the three political jurisdictions, Richmond,
Henrico, and Chesterfield, signed by Irvin G. Homer, a member of
the Chesterfield Board of Supervisors, and then chairman of the
regional planning commission (I-80). The report called to the atten-
tion of the recipients that Riclunond in 1960 had a population 42 per-
cent nonwhite.

It contains the information that in the prior decade the city of
Richmond had lost 29,600 white residents and gained 19,250 black
residents. It continues : "As 1964 begins there are several indications
that if Richmond's population is goina to grow at all b3r its own
momentum, people will come in thenonaite sector. Thus, the present
trends hold forth the very real prospect of a nonwhite majority in
Richmond by 1970 ; however, that prospect is subject to maintaining
the present city limits" (I .81).

The report notes factors governing migration into and out of the
city in the foreseeable future, citing "a continuing lack of attractive-
ness of the central city with its congestion, blight crime rate, and
changing racial composition, particularly to the white age groups
which foster the greatest population increases through migration and
natural increases. Too, there is a lingering apprehensiveness among
this group about confronting the city school situation where nonwhites
alrealiy out number white students" (I-84-85).

In 1966 the general assembly established the Halm Commission to
suggest solutions to metropolitan problems. In November of 1967 the
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Hahn Commission report was submitted. The commission reported,
"two broad factors contribute to the limited success of government in
Metropolitan Virginia. The first, of these is the failure of the State
to assume a more positive role in restructuring its political subdivi-
sions and encouraging, them to work together on matters mvolving
areawide resources and needs. The second is the inadevacy of local
government individually to meet areawide problems. This inadequacy
stems from limited jurisdiction, limited finances, and insufficient gov-
ernmental cooperation.

The State is sovereign and the political subdivisions such
as counties and cities are creatures of the State, created for
the purpose of fulfilling a part of the State's responsibility
to its citizens. The general assembly, within constitutional
limitations, may revise constitutional structure, abolish or
create local governments, assign new functions or renew exist-
ing ones. Although this power rests in large part on legal prec-
edent and historical tradition, it exists also for practical rea-
sons. The State has the geographic social base to make broad
policy decisions effective.

The report relates that inaction at the State level is often accom-
panied by inaction at the local level as well. It notes the tendency in
certain restricted fields of the State to assume responsibility, often
with some success.

By reports such as these, and in particular the Hahn Commission
report, the attention of State and local officials was brought to the
fact that existing patterns of administration were incapable of solv-
ing urgent metropolitan problems.

According to Mr. Council's judgment, the Virginia General
Assembly adopted almost to the letter the dissent annexed to the Hahn
in suburbs (HX 25, 4-3).

The SUA consultants reported to their county clients in 1967 on
the high nonwhite percentage of Richmond's population and the
comparatively very low percentage in the counties. The reporters con-
tinued:

And there is every reason to believe that life in the Rich-
mond metropolitan area is becomina more segregated with
time, rather than less segreffated. Bf that we mean nonwhite
populations are continumeto be concentrated in the city of
Richmond, and the small nonwhite percentages in Henrico and
Chesterfield Counties are likely to become even smaller with
time as the white population in these counties continues to
expand.

At the present time there is little reason to believe that the State
of Virginia or the U.S. Government is likely to adopt legislation, such
as a Fair Housing Act, which would sigmficantly alter this pattern
of concentrating Negro housing in central cities and white housing
in suburbs (I-IX 25, at 4-3).

The following diagnosis of social and economic disparities in the
Richmond region was made :

The outwp,rd movement of people has been from the rela-
tively higher income, white segment of the population. This
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has resulted in there being a disproportionate number of Ne-
bffroes in Richmond. As the percentage of Negroes exceeds
national averages, another form of segregation is created and
must be alleviated. The concentration of the disadvantaged
and the economically deprived in a limited area and intoler-
able housing prevents their rising out of such conditions. The
dense concentration of any low income, poorly educated
group in decrepit housing multiplies the costs of govern-
mental services.

Much more must be done in education, from preschool
through high school education and vocational training. All
officials in all levels of government must participate in the
improvement of education for the Negbroes and developing
employment opportunities that permitgrowth and full uti-
lization of aspirations,education, and abilities.

b
A continually &rowing concentration of the Negroes with-

out improvements in housing, education, and opportunities
will further increase the disparities between the central city
and the suburbs, making cooperative regional action more
difficult in eradicating the disparities (RSBX 47, at 3-2).

In July of 1970, the regional planning district commission published
a document entitled "Housing in the Richmond Region." According
to the report in 1961 the city had 886 acres of housing which was con-
sidered 50 .percent blighted or more. These areas were around the
central business district of the city and were occupied principally by
blacks. The report related that there were 42,991 substandard housing
units in the region as a whole, of which 14,000 were occupied by blacks.
Nearly 50 percent of the blacks in the region lived in such housing,
whereas only 15 percent of white families were so disadvantaged. Tlie
report continues :

A racially segregated housing. pattern in the Richmond area
was reported in the Revised Initial Housing Element in No-
vember 1969. This pattern has been an historical trend, but
contemporary factors act to prolong segregation. It is fairly
clear that a desegregated housin/g Rattern will become a reality
only when these factors cease to be important.

The most important factor is economic. The 1960 census re-
ported a median income for all families in the SMSA of
$6,071; but for nonwhite families in Richmond, the median
was $3,387. While nonwhite incomes have increased during the
past decade in the Nation, those of whites have grown even
more rapidly. Thusithe gap is probably even greater in 1970
than it was in 1960. Low incomes continue to limit the residen-
tial locations of most nonwhite families in the region. A major
mason for lower income among Negroes, ns previously re-
ported, is the lower median educational level among nonwhites
in the legion.

The role that social factors play in the housing situation
basing nonwhite families is difficult to discern. Even if there
were no social barriers, many nonwhite families would wish
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to reside in nonwhite neighborhoods. But the fact is that there
are many areas in the region in which the nonwhite family is
not likely to reside, regardless of their resources or prefer-
ences. This has necessitated the choice of housing of a quality
below which their desires and incomes would normally dictate
(Tr. F-13-14).

The "Paths to Prog,ress" report, in suggesting efforts to prevent
the spread of blight, had specific recommendations :

More specifically, reorganization of local tax structures, as
previously mentioned, and the achievement of true open hous-
ing might provide the most sigmificant long-range influences
on stabilization (PX 148, at 28).

The 1970 report of the planning district commission quoted the
existence of poverty areas, mostly 'inhabited by ;blacks, subject to a
cycle of decay.

Selected areas of the central city and rural jurisdictions are
characterized by relatively high percentages of unemployed
and under employed residents. These same areas contain most
of the region s poverty families as well and thus are least able
to cope with unemployment problems. Nonwhites are hardest
hit of etlmic and racial groups, and reflect an unemployment
rate three times that of the region's average . . . . Despite
this alarming concentration of circumstances industrial and
commercial firms are facing labor shortages. Aven small busi-
nesses are finding it difficult to recruit help. Because of these
reasons, the several dimensions of this problem are apparent :
The vicious cycle of poverty, particularly among the non-
white ; the adverse conditions which confront the labor situa-
tion and thus industrial development expansion ; and the diffi-
culties which face the small businessman.

A further characteristic of these isolated sections of the re-
gion is that most of the area's substandard housingan addi-
tional burden on these residentsis located there also. With
nearly one of every two families unable to afford the single
family homes currently being constructed and an increasing
number of families forced to live in substandard units, over
1,000 new households will not be supplied with standard hous-
ing this yearand in future years, if the current market situa-
tion does not change drastically. The problem of substandard
housing, thus, is an Increasing one.* * * *

Working, against finding workable solutions to these and
other social-cultural problems is the tendency of local govern-
ments and citizens, too, to :view such problems as being intra-
jurisdictional in nature and therefore none of their concern
(PC 148, at 32-33) .

The planning district commission reported on the contribution o.
discriminatory practices to economic inequality.

An underlying factor contributing to the above problems
is racial (and to a lesser extent, economic) discrimination.
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Housing restricted by regulations or by customs, differential
hiringr practices, and denial of ectual opportunity based on
racial, ethnic or class discrimination have all been realities
of regional life in the past. Although the trend appears to be
awayb from such practices, much remains to be done before
discrimination ceases to be an influence upon the regional
economy (PX 148, at 9) .

The Commission concluded in addition that blacks face discrimina-
tion in attempting to set up and operate black-owned businesses. As
a result, few such lmsinesses exist, and those which do are financially
less secure (PX 148, at 11). The report called on local governments
to cooperate with private parties to eliminate such discrimination
( PX 148, at 14).

The commission reported that :
Lack of employment among minority group members, how-
ever, has been far above 3 percent. In Richmond's model
neighborhood area, for example, the unemployment rate is
estimated to be approximately four times the SMSA rate.
No direct estimates of underemployment are available. Once
again, though, there are indications that minority groups
stiffer more from underemployment than does the rest of the
region's population. The 1960 census showed the median
family income in the SMSA to be 86,071a figure 79 percent
higher than the comparable figure for nonwliiths of $3,387.
While nonwhite incomes have grown significantly since 1960,
it is believed that the 1970 census will show that family in-
comes for the rest of the region's population has risen even
faster (PX 148, at 23) .

It further states:
Discriminatory practices while being more difficult to dis-
cern, nonetheless contribute a major source of problems of
a regional nature. Racially, the region consists of 30 percent
nonwhites, most of which are black: All district jurisdictions
except Henrico and Chesterfield Counties have significant
black population. The four rural counties Lye from 36 per-
cent to 84 percent black residents and the city's ratio exceeds
40 percent. The major result of such practices are reflected in
housing, employment, and educational opportunities. His-
torically, residentially; segregated housing patterns perpet-
uated by discriminatory real estate practices have combined
to deny economic and educational opportunities available to
whites, as well as other nonwhite groups (TR F-17).

HErnuco

Dr. Campbell said that in Henrico County, "We have both black
and white living Short distances from where I live, and black people
all over Henrico County, scattered just everywhere, practically any
way you turn" (H-79). In fact, this is not the case. Housing patterns
in Henrico are segregate& When blacks move into tho county, they
settle principally, m colonies. New residents expand areas of black
occupancy, but the process is always one of contiguous growth.
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Unrefuted evidence supports the existence of a custom of privately
administered housing segregation in the county of Henrico. James
H. Johnson was seeking a house in Henrico Comity in Auest of
1970. In response to a newspaper advertisement for a house in the
Chamberlayne Heights section of Henrico, Johnson made an appoint-
ment to meet with a real estate agent. Johnson saw the acrent at the
appointed place and time, but the man eluded him, despit:Johnson's
efforts to stop him. Jolmson later telephoned the agent ; this man did
not deny havma made the appointment, but Johnson made no further
efforts to purctase the house because he was able to conclude that
it was unavailable to him, a black. On another occasion, Johnson and
his wife were discouraffed from attempting to purchase a house with
the explanation that die house had already been sold. They inquired
again, this time by telephone, made an appointment, and arrived to
find that the realtor had "forgotten" his key to the house. Jolmson
filed a complaint with the Department of Housing and Urban De-
velopment. Thereafter the owner of the house terminated the agency
of the realtor.

The school superintendent, Dr. Campbell, was unaware of any
housing segregation in the county of Henrico (II-79). Plaintiffs' ex-
hibit 98 a map of the Richmona metropolitan area, illustrates 1970
census dgures for racial distribution. Although blacks comprise some-
where around 10 percent of the county's population, in certain areas
from 20 to 40 percent of the residents of census tracts are black. And
one area to the immediate northeast of the city's boundary contains
60 to 80 percent black residents.

This map also illustrates a remarkable conaruence between the city's
boundary and patterns of racial occupancy.bAlong an extended por-
tion of the city s northeast boundary, census tracts on the county side
are occupied by 0 to 19.9 percent black persons, whereas on the city's
side, residency is between 40 and 100 percent black.

Moreover, if it is accurate that blacks live throughout Henrico
County, one might expect that school authorities' use of a neighbor-
hood attendance plan would result in a fairly even distribution of
black pupils throughout the system's schools. However, this is not the
case. Many Henrico schools have a very low black enrollment. Some
have none.

Alfred Henderson, a. resident of Henrico County, testified to his
efforts to develop an apartment project on vacant land he owned in
the county. Henderson is black. Recently, the area surrounding Hen-
derson's land had been rezoned to R-5. The Henrico Planning Com-
mission approved rezoning of his own 20 acres of land from A-1, agri-
cultural, to R-5, residential classification, but the rezoning of 10 of the
20 acres was contingent upon Henderson's securing additional access
routes. The county board of supervisors approved the rezoning of 10
acres. Thereafter, Henderson approached the Federal Housing Ad-
ministration for their recommendations on developing the area. FHA
officials advised Henderson to consider constructing a federally as-
sisted project under section 221D (3), with a rent supplement
component.

In order to take advantage of the Federal rent supplement program,
the approval of the county board of supervisors was necessary because
Henrico County did not have in effect a 'workable program" for hous-
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ing development in the area. Henderson appeared before the board to
request such a resolution. He told them that, "We, as a county, have
no place for our unfortunate families, and that I felt that sooner or
later somebody would come along and force us to make steps to take
care of our unfortunate families . . . . I made the statement that
Henrico County could not indefinitely dump their unfortunate fami-
lies on Richmond" (E-38). On December 9, 1970, the board of super-
visors declined to pass the resolution requested (PX-91).

In Henrico County after World War II, the majorperiod of growth
was the decade 1951-60. In that timespan 420 subdivisions with 15,142
lots were made. In 1961-70, the statistics were 239 subdivisions with
5,639 lots (HY 24).

Prior to 1950, Lawyers Title Insurance Co. insured title on 73 sub-
divisions in Henrico County with racially restrictive covenants and
91 without. Subsequent to 1950 five subdivisions had such covenants
and 191 did not.

At least three subdivisions with racially restrictive covenants in
Henrico now have black residents.

At meetings of the Henrico County Board of Supervisors perhaps
20 percent of the items on a typical a

bffenda
concern zoning.

In Henrico County there is a total of 37,000 acres zoned from
classification R-0 through R-TH. Single family residences can be
built on all this area. The minimum house size generally is 900 square
feet, and somewhat less in some areas. One-family houses can also be
built in A-1 agricultural districts, which cover 93,000 acres in the
county. In toto. Henrico covers 131,000 acres. Therefore, 84 percent of
the countv's area miry be used to construct one-family dwellings. The
number Aich could be built is not in evidence.

The minimum dwelling size in tbe R-0 zoning area in Henrico is
1,600 square feet.

When the city of Richmond and the Federal Public Housing Au-
thority undertook, in 1946, to create several hundred housing units on
federally owned land in Henrico County, the Henrico Board of Super-
visors, by resolution stated that such a project would be detrimental
to the community anil requested the city and the Federal agency not to
go forward with the plans unless absolutely necessary (RX 121, at
242).

Although Hemico County has obtained Federal grants to assist
its police and develop its utilities it has no one person in its ad-
ministration in charge of coordinaing Federal programs. There is
no public housing in Henrico County (Beck).

In Henrico County no section 221-d-3 programs have been built,
nor are any applications pending. Several section 236 projects have
been constructed or approved for construction in Henrico. However,
none of these incorporates a rent supplement component (Young).

The court finds it unnecessary to relate in detail how the discovery
material, admitted in evidence, shows that the public employment in
Henrico and Chesterfield Counties over the years has been available
almost exclusively to whites (PX 104, 105, 106, 107a, 107b, 107c).
Knowledge of such job discrimination can hardly have encouraged a
black resident to change his place of residence to one of the counties.

Until very recently 'the Henrico County government required that
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county employees reside within the county. This rule was relaxed in
1970; that year the county hired its first black policeman (Beck).

Recreational facilities available to the public are located at several
Henrico County schools. The county manager was unaware whether
most recreational fadilities in the county were planned on a segregated
basis. However,it is apparent that in 1962 schools in the city and the
county were racially desigiuited (RSBX 86, at city exhibit 179).

The population densities according to 1970 census figures of the
magisterial districts of Henrico County are as follows : Ttickahoe
1.61 persons per acre; Three Chopt, 1.75 persons per acre; Brookland,
1.64 personsper acre; Fairfield, 1.37 persons per acre; Varina, 0.38
persons per acre (HX 38).

CHESTERFIELD

Chesterfield exhibit 10, a, map of the entire county showing those
areas occupied by blacks, illustrates the manner in which, the black
citizens have settled in small, contiguous cells rather than being
widely dispersed among the population at large. It also appears from
the map that those parts of Chesterfield closest to the border with the
city of Riclmond are occupied 13rincipally by whites. The rapid ou.-
ward. develOpment of the suburban fringes of Richmond in this direc-
tion has occurred without the incursion of any substantial number of
Negres. Exhibit 12, showing multifamily dwellings in operation or
projected in Chesterfield County, illustrates that the locations of these
units do not correspond to the concentrations of black occupancy
shown on exhibit 10. Such visual demonstrations show in a more
objective manner the extent of the housing segregation which Dr.
Taeuber discussed.

There is unrebutted circumstantial evidence that in Chesterfield, as
in Henrico, discrimination on the basis of race effectively limits the
choice of housing locations available to blacks. James H. Taylor, Jr.,
an employee of Chesterfield County public schools, and an educator,
testified to his own difficulties as recently as July 1971, in attempting
to buy a home in Chesterfield. Taylor is black. He sought without
success to buy a home in the immediate neighborhood of the school to
which he was assigned.

All but four a the subdivisions on the plaintiffs' list of those in
Chesterfield County which employ racially restrictive covenants were
built in the now annexed area of the city of Richmond. This annex-
ation, however, took place in January of 1970. When the subdivisions
were developed over many years before that these covenants con-
tributed to the creation of a white barrier to black settlement in the
northern parts of the county.

There are 363 subdivisions in Chesterfield County with title insur-
ance handled by Lawyers Title Insurance Co. Of these, 37 subdivisions
with 3,323 lots.had racially restrictive covenants incorporated in their
documents of title. All were recorded prior to 1950 except one, dating
from 1955, 14,154 lots in 326 subdivisions did not have racially restric-
tive covenants (CX 37, 38).

On December 11, 1945, the board of supervisors adopted a zoning
ordinance of countywide scope.
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On April 13, 1948, the Chesterfield Board of Supervisors passed a
subdivision control ordinance (PX 117, at 46-50).

On December 9, 1952, the board of supervisors passed an ordinance
defining the powers and duties of the county planning commission
(PX 117, at 66-68).

In the 1940's, the Chesterfield County Board of Supervisors ap-
proved the construction of an airport in the county and granted a
special use permit allowing the operation of a midget auto racing tract
over the protests of black residents.

Subsequent to the passage of the zoning ordinance, the board of
supervisors' minutes are replete with instances of decisions on applica-
tions for rezoning. (See, that is, PX 117, at 36, 40, 44.)

It is true that a very high proportion of the land in Chesterfield
County is available for residential building, because agriculturally
zoned land can be so used. However, without having been shown other-
wise,the court assumes that most of the land zoned for agricultural

iuses s in fairly large plots. Without being rezoned and subdivided,
for residential uses, therefore, it is of little practical economical use
as residential land.

In areas zoned for agricultural uses in Chesterfield, multi-family
dwellings are not permitted ; 393 of 426 subdivisions constructed in
Chesterfield were begun after 1954. These comprise 13,411 of 141199
developed lots (CX 21).

Under Chesterfield County land use ordinances the minimum build-
ing size requirement for 95 percent of the county is 400 square feet.
In the remainder, zoned R-A residential, the minimum size is 2,000
square feet. Chesterfield exhibit No. 8 is a zoning map of the county
areas zoned R-A shown in green. In the past, the Chesterfield Board
of Supervisors has granted variances from the building square footage
requirements so as to permit blacks to move into R-A zones.

From April 2, 1938, to date, no lawsuits were broueit in the Circuit
Court of Chesterfield County, the court of general jurisdiction there, to
enforce racially restrictive covenants upon real property. We have,
however, voluminous evidence of the existence of such covenants. It
stands to reason that such clauses would not have been employed so
generally were they considered vain words. It was the judgment of the
Federal Housing A.dministration that such covenants were necessary
and effective means to exclude blacks from ownership of real property.
It was also the judgment of the Civil Rights Division of the Depart-
ment of Justice that the existence of such covenants in outstanding
deed and title insurance policies would deter both purchasers and sellers
from violating their terms. The judgment of such Federal agencies is
entitled to considerable weight. Ehlert v. United States, 39 L. Wk.
4453 (U.S. April 1971). Segregated occupancy patterns exist and
discriminatory practices in real estate trading persist to this day.

The county of Chesterfield declined to join the Richmond Regional
Planning District Commission. One factor in this decision was its
.determination to retain full control over the county's rate of expansion.
When the planning district commission came into being a study was
being conducted concernina the consolidation of Richmond metropoli-
tan area utilities. The ratag of expansion of utilities services largely
governs the rate of development, and Chesterfield feared that control
over utilities might fall into outside hands. .
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Executive Secretary Burnett. agreed that in most cases people desire
to live reasonably close to their places of employment. Especially this
is true of the poor who often depend upon pulilic transportation for
access to work. Public transportation within Chesterfield County is
very scanty. The Virginia Transit Co. runs one bus to the DuPont
plant, just across the county line ; and the Bon Air Transit Co. operates
a single bus in the, northern part of the county.

The Chesterfield police, fire, sheriffs, data processing, real estate
assessors, and welfare department are manned almost entirely by
whites. Blacks occupy at. hest menial positions.

In 1965, the Richmond Times-Dispatch, the newspaper with the
largest circulation in the Richmond metropolitan area, permitted
racial designations in its help wanted columns. This practice continued
until April 16, 1968.

Until May 1968, advertisers in the real estate sales section were per-
mitted to use the designation, "colored" in classified advertisements
(PX 41). The "colored" designation was principally used in a sepa-
rate column of real estate advertisements, not devoted, like other col-
umns, to locations in a particular zone of the city. When the racial
designations were abandoned in 1968, this separate column was con-
tinued. When the Department of Justice protested the use of this
"houses for sale (134)" column in the morning and evening news-
papers published in Richmond, the practice was, in 1971, after a delay
of nearly 11 months, abandoned (PX 42 n-c).

In November of 1969, the Civil Rights Division of the Department
of Justice advised the Lawyers Title Insurance Co., in Richmond, that
an investigation had disclosed to it that the company carried, in its title
insurance policies, racial restrictions included in documents of title
real property. The Justice Department asserted that such practice
violated title 8 of the 1968 Civil Rights Act, 42 U.S.C., 3604(c). Assist-
ant Attorney General Jerris Leonard, writing; for the Justice Depart-
ment, stated that, "We believe that the inclusion of racial restrictions
in title insurance policies has the inevitable effect of discouraoing white
persons from permitting Negro occupancy of dwellings subject to the
restrictions and of discouraomg Negroes from attempting to secure
title to affected property." L-President Scott, of Lawyers Titlel re-
sponded that he did not consider the prevailing practice to be a viola-
tion of the act, but that the company would not make reference to
racial restrictions in title policies issued in the future. Very promptly
the insurance company forwarded to all branch offices a memorandum
instructing its agents and employees to eliminate racial restrictions as
qualifications on title insurance policies (E-17).

On June 29, 1971, the President of the United States submitted to
Congress a third annual report on national housing goals prepared
by the Secretary of Housing and Urban Development. 'he report
states, at page 26, "residential separation of racial minorities was, and
is, another characteristic of the social environment which has been
influenced by Federal housing policy. Until 1949 FHA officially sanc-
tioned and perpetuated community patterns of residential separation
based on race by refusing to insure mortgages-in neighborhoods not
racially homogenous. The effects of this policy have persisted for
many years after its reversal and are still evident in metropolitan
areas today" (PX-126, at 26).
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County and State defendants make much of the fact that housing
discrimination in the Richmond metropolitan area has been traced
in part, not to the activities of State agencies' defendants, but to those
of the Federal Government, through its Federal Housing Administra-
tion, the Veterans' Administration, and the Federal Housing Author-
ity. Passing for the moment the question whether, it being shown that
(rovernmental action has brought about school segregation, other gov-
ernmental units ought not to participate in remedial efforts, it is clear
that local authorities have in fact played a role in bringing about exist-
ing segregation. Public housing, for example, is affected by the action
of the political bodies of each of the three jurisdictions concerned.
The =contradicted evidence is that the counties will not accept such
projects within their boundaries. In the city, public housing is admin-
istered by an agency owing its existence to a State enabling act. Its
efforts, too, are circumscribed by the need for leave to proceed by the
Richmond City Council. Racially restrictive covenants likewise gain
their interrorem effect from the possibility of State judicial enforce-
ment. And subdivisions insured on such a great scale by Federal agen-
cies are undertaken by leave of local governing bodies, pursuant to the
terms of zoning and subdivision ordinances.

Housing discrimination in Richmond has received some official
support on subdivision approval practices. In some instances deep
through lots have been employed which work to insulate a projected
white community from ad]acent black neighborhoods. Three or four
times in the past 20 years block lengths hare been increased to create
buffer zones to maintain racial boundaries.

Since at least January of 1948, tho city of Richmond has possessed
regulatory power over subdivisions developed in adjoining counties
within 5 miles of the city limits.

The majority of the subdivisions developed in the area of Rich-
mond, Chesterfield, Henrico and Hanover and recorded with the
Lawyers Title Insurance Co. up until early 1950 contained racially
restrictive covenants. (Tr. June 24, 1970, at 835, admitted by stipula-
tion.) At that time the FHA and VA withdrew their approval of
such practices. Even thereafter some builders retained them. New,
subdivision construction since that time has been almost nonexistent in
the city, save in the area annexed in 1970.

CONCLUSION

There are pending motions filed on behalf of the State and county
defendants to dismiss the amended complaint, which motions were
held in abeyance and which obviously must be denied for reasons
which have been already amply covered in this memorandum. In
addition there is a nvation to dismiss the cross-claim of the defendant, .
Richmond School Boards which motion was filed by the State and
county defendants, and tlus too shall be denied.

The standing of the city school board to maintain an action such
as this by means of filing a cross-claim is not open to serious question.
That board has the constitutional obligation to take such steps as will
not hinder it in affording the pupils whom it educates equal educa-
tional opportunities. School boards in the past have been permitted
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to bring a suit against those who threaten to interrupt the desegre-
(ration process or make it impossible. See Brewer v. Hoxie School
ebietriet,No. 46, 288 F. 2d 91 (8th cir. 1956).

In the instant case, said defendants with constitutional obligations
had been sued. The school board's cross-claim is brought in the capac-
ity of the board as guardian, as it were, for the pupils in the Rklunond
city schools, and as such its action is brought on behalf of the white
and the black students. While the plaintiff class consists only of black
students, white students as well have a standing to sue -to rectify a
situation wherein the process of desegregation imposes unequal and

munfair burdens upon the as opposed. to-others. On that basis alone
the standing of the Richmond School Board is secure, for no one
but they here represent tbe interests of the white school children in
the city of Richmond. In addition, were school boards not to be ac-
corded standing, serious deprivations to constitutional rights might

ioccur, especially n situations wherein individual plaintiffs might well
lack the resources to bring and maintain the type of mammoth law
suit involved. Conceivably a school board could sue the class of black
plaintiffs educated by it for declaratory judgment of rights and lib-
erties and, to stretch the hypothetical, it might move for joinder of
adjoining communities or higher State authorities as necessary parties,
as has been done in this case. Such a solution, however, is unwieldy and
bears the danger of collusive lawsuits, especially where no parties
other than a local school board and its constituent pupils are befOre
the court.

Obviously in some cases school boards resist and in others they press
for relief by meins of desegregation. In the latter case it is much the
preferable course to preserve the adversary context 25 essential for the
development of legal and factual issues, by granting a school board
standing, if no plaintiff, to sue on behalf of its students. One of the
purposes of requirement of standing, after all, is to preserve a genuine
adversary context. The court is confident that in this instance that
has been accomplished.

Durina the hearing objections were made by the attorney general's
office as a the availability of certain documents sought by the plaintiffs.
The court has concludea that the objections made were insubstantial
and has considered in its conclusions certain of those documents to
which objection was made.

The court's order will provide for reports to be filed as to the prog-
ress made in conformity with said order. It is to be remembered,
however, that the court stands ready at any time to consider any pro-
posed modifications to the plan to be approved.

While the viable racial mix contemplated by the plan is educationally
sound and would indeed result in a unitary system, variations from
that suggested viable mix may be unavoidable. All parties are admon-
ished that it is not the intention of the court to require a particular
degree of racial balance or mixing. If in the implementation of the
plan: Unproved modifications seem appropriate the court stands ready
to entertain them.

25 Whitley v. Wilson City Board of Education, 427 F. 2d 179 (4th Cir. 1970).
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It is the duty of a court of equity in other circumstances outside the
school desegregation context fully to resolve a violation of Federal
law, and the remedy must, based on simple considerations of prac-
ticality, address itself to the current circumstances. Decrees speak from
the time of their entry. United States v. Aluminum. Company of
America, 148 F. 2d 416, 445 (2d Cir. 1945) .

An order consistent with these findings of fact and conclusions of
law will be entered.

ROBERT R. MERMGE, Jr.,
U.S. Distrzet Judge.

JANuAR:i 5, 1972.

Civ. Action 3353 (D.C. East. Va. (1972))

For the reasons stated in the memorandum of the Court dated
Januaiy 5, 1972, and deeming it proper so to do, it is adjudged and
ordered that :

1. The respective motions of the county and State defendents
to dismiss the amended complaint be, and the same are hereby,
denied.

2. The motion for leave to amend answer and cross-claim filed
by the school board of the city of Richmond be, and the same is
hereby, granted.

3. 'rhe motion of the respective county and State defendants to
dismiss the cross-claim filed by the Richmond School Board be,
and the same is hereby denied.

It is further adjudged, ordered, and decreed that :
4. Billy W. Frazier, William P. Poff, and Elizabeth M. Rogers,

be, and they are hereby, added as party defendants, individually
and in themr official capacity as members of the Virginia State
Board of Education ; and the defendant Waldo C. Miles, in-
dividually and in his official capacity as a member of the State
board of education, is dismissed as a party hereto.

5. R. P. Eagles, G. L. Crump, C. C. Wells, and C. D. Spencers,
are dismissed as party defendants, individually and in their
official capacity as members of the school board of Chesterfield
County.

6. Preston T. Holmes, George Ray Partin, and Edward A.
Mosely, Jr., be, and they are hereby, added as party defendants,
individually and in their official capacity as members of the
school board of Chesterfield County.

7. H. 0. Browning, C. J. Purdy, A. R. Martin, and F. F.
Dietsch, be, and they are hereby, dismissed as party defendants,
individually and in their official capacity as members of the board
of superVisors of Chesterfield County.

8. E. M. O'Neill, A. J. Krepela, and Leo Myers, be, and they
are hereby, added as party defendants, individually and in their
official capacity as members of the board of supervisors of Ches-
terfield County.

9. L. R. Shadwell, Edwin H. Ragsdale, and C., Kemper Lor-
raine, be, and they are hereby, dismissed as party defendants,
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individually and in their official capacity as members of the board
of supervisors of Henrico County.

10. Eugene T. Rilee, George W. Jinkins Jr., and Charles W.
Johnson, 13e, and they are hereby, added 'as party defendants,
individually and in their official capacity as members of the board
of supervisors of Henrico County.

11. The State Board of Education and the individual members
thereof, Dr. Woodrow W. Wilkerson, State Superintendent of
public instruction, the school board of Chesterfield County and
the individual members thereof, the school board Henrico County
and the individual members thereof, the school board of the city of
Richmond and the individual members thereof, the city council
of the city of Richmond and the individual members thereof, the
board of supervisors of Chesterfield County and the individual
members thereof, the board of supervisors of Henrico County
and the individual members thereof, their officers agents,
servants, employees, attorneys and successors, and all thOse acting
in concert or in participation with them, receivina actual notice
of this order, be, and they are hereby, mandatoWal enjoined to :

(a) Forthwith and in no event longer than 30 days of this
date, take all stepsand perform all acts necessary to create
a single school division composed of the counties of Chester-
field and Henrico and the city of Richmond, such action to be
taken pursuant to section 22-30 of the code of Virginia,1950,
as amended, to the extent that such statute is not inconsistent
with this order and the memorandum of the court heretofore
referred to.

(b) Forthwith, and in any event within 30 days of this
order, establish a single school board for the school division
created pursuant to subparaaraph (a) above, said board to
consist of nine members unless a lower number, but not
fewer than six, be mutually agreed upon by the governing
bodies of Henrico, Chesterfield, and Richmond with the ap-
proval of the State board of education. The board shall be
created in accordance with the provisions of sections 22-
100.11 22-100.3, 22-100.4, 22-100.5, and 22-100.6 of the code of
Virginia, 1950, as amended, to the extent that such statutes
are not inconsistent with this order or the memorandum here-
tofore referred to.

(c) Take all steps and perform all acts necessary to cause
title to all school property, both real and personal, presently
owned or hereafter acquired which is devoted to or utilized
in the operation of public schools to be transferred to the di-
vision school board created in subparagraph (b) above. In ad-
dition to real and personal property as aforesaid, the school
boards and ecroverning bodies of Henrico, Chesterfield, and
Richmond shall take such steps as are required to make cer-
tain that any other facilities such as administrative offices,
warehouse-storage areas and transportation facilities, either
presently utilized or coniemplated and planned for future use
by the existing separate school boards, will be made available
to the division school board created pursuant to subpara-
graph (b) above. Such conveyances, transfers, and allocations

°TO
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of space or other facilities shall become effective as of July 1,
1972, and to the extent applicable, shall be made pursuant to

section 22-100.7 of the code of Virginia, 1950, as amended.
(d) The Virginia State Board of Education and Dr. Wood-

row W. Wilkerson, State superintended of public instruc-
tion, shall within 60 days from the date of this order ap-
point an acting superintendent and such administrative staff
and personnel as may be necessary to organize the school
division created in subparagraph (a) above, and the defend-
ant school boards of Chesterfield, Henrico, and Richmond
shall furnish such personnel and staff as may be requested bv
the defendant State board of education and the superintend-
ent of public instruction. All expenses incident to the organi-
zation and establishment, of the school division composed of
Richmond, Chesterfield, and Henrico shall be paid by defend-
ants Chesterfield, Henrico, and Richmond on a pro rata basis
on enrollment of pupils as of September 1971, or such other
basis as may be mutually agreed upon by the division school
board created in subpara(Traph (b) above with the approval
of the State board of eduecation and the governing bodies of
Henrico, Chesterfield, and Richmond.

(e) The Virginia State Board of Education and the super-
intendent of public instruction shall forthwith and in any
event within 60 days hereof, promulgate and file with this
court rules and regulations covering the financial plan of op-
eration of the schools in the single school division of Rich-
mond, Chesterfield, and Henrico pursuant to section 22
100.8 of the code of Virginia, 1950, as amended, including
but not limited to provisions for expenditures for capital ouf-
lay purposes, the incurring of indebtedness for the construc-
tion of school buildings consistent with section 22-100.9 of
the code of Virginia, 1950, as amended, and provisions for
the retirement of existing debt service in the separate school
divisions.

(f) The State board of education and the State superin-
tendent of public instruction shall.forthwith and in any event
not later than 60 days from the date of this order,file a plan
for the organizational structure of the school division created
in subparagraph (a) above, includingbut not limited to steps
for the unification of personnel policies and procedures now
existing in the three separate school divisions.

(g) The State board of education and the superintendent
of public instruction shall, with the assistance of the acting
superintendent appointed pursuant to paragraph (d)
above and the school board created pursuant to paragraph
(b) above, take all necessary steps to implement the dese(Tre-
gation 'plan presented to this court by the school board or the
city. of Richmond, said plan to be implemented not later than
the beginning of the 1972-78 school year and in connection
therewith shall

(1) Modify the plan as presented by making such ad-
justments necessary by changes in student enrollment,
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changes in school attendance areas, new construction or
other events occurring Subsequent to September 1971.
The existing school boards Of Cheaterfield, Henrico, and
Richmond shall provide data and personnel as requested
by the State board Of education and the superintendent
of public instruction to accompliin the foregoing.

(2) Submit to this court within 70 days from the date
of this order the modifications required by paragraph
g (1) above as well' as any other 'modifications, changes,
or recommendations, as may be desired by the State
board of education, the State superintendent of public
instruction

'
the acting school superintendent, or the

school board created pursuant to paragraph (b) above.
(h) The State board of education and the State superin-

tendent of public instruction shall file with this court within
90 days of the date of this' order a detailed plan for the im-
plementation of the desegregation plan for the school divi-
sion of Richmond, Chesterfield, and Henrico as presented by
the Richmond school beard and as Modified in accordance
with paragraphs (g)' (1) and (2) above, said plan to include :

(1 ) The projected enrollment and racial composition
for each school dtiring the 1972-73 school year ;

(2) A sumniary of -the number and racial composition
of all professional personnel presently .employed by the
existina separate school 'divisions with an appropriate
breakeown between classroorn instructors staff person-
nel assigned to specific schools, and stad personnel as-
signed to central administrative nositions;

(3) After determining the racial cOMposition of the
total number of faculty and staff presently assigned to
all of the schools Of the existing separate divisions, an
assignment plan, for faculty and staff to. insuie that each
school for the 1972-73 school year will have a racial com-

, position within 5 percentage points thereof ;
(4) 'A plan for the attainment of a' comparable ratio

as mentioned in subparagraph (3) above for any central
administratiVe staff ;

(5 ).' The tentative transportation, plan for the school
division of Richmond, Chesterfield, and Henrico includ-
ing a. statement as to the adequaCy of transportation
equipment and: facilities, presently owned' Or committed
to the existing: separate school divisionS, and in the event
of insufficienf equipment er facilities, a, plan to acquire
within sufficient time for, use throughOut the 1972-73
school, year, sUfficient transportation equipment and fa-
cilities for the impleMentatiOn of the aforesai& deseg-
regation Plan;

-(6) :A statua rePort on an3r prepOsed School construe-
tic% including the location of acqnired:er contemplated
school sites;

'(7) A'SuniMary of .those steps Proposed.to bring about
meaningful integration within all'sehoOls in the school

062
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division of Richmond, Chesterfield, and Henrico for the
1972-73 school year, including but not limited to plans
for in-service training of staff, creation of biracial com-
mittees, employment of black counselors in all schools,
and plans for biracial extracurricular activities.

(8) If the creation of a single school division required
under this order necessitates a reduction in the number
of superintendents, principals, teachers, teacher aides, or
other professional staff now employed by the three
tricts involved, and if this reduction will result in the dis-
missal or demotion of any such staff members, the selec-
tion of any staff members to be dismissed or demoted
must be made on the basis of objective, nonracial and non-
ethnic standards from among au the staff members of the
single school division including all those presently em-
ployed in the separate districts. Within these guidelines,
the defendants and the successor division shallavoid any
substantially disproportionate reduction or removal of
black personnel from positions of control or authority.

(9) Staff members who work directly with children and
professional staff who work on the adnnnistrative level
shall be hired, assigned, promoted, paid, demoted, dis-
missed, or otherwise treatecl without regard to race, color,
or national origin. There shall, however, be no reduction
by the defendants their successors of their efforts to in-
crease minority group representation among their facul-
ties and professional staffs.

(10) The school board of the single school division
shall develop objective, nonracial and nonethnic criteria
to be used in the hiring, assigning, promoting, paying,
demoting, and dismissing of staff members. These criteria
shall be developed and made available for public inspec-
tion prior to the single school division's staffing its system
for the 1972-73 school year, a copy thereof shall be sub-
mitted to the court with a copy to the plaintiffs, and, a
copy thereof shall be retained by the school division. The
school division also shall record its evaluations of stall
members under the criteria described above and shall pre-
serve these records for as long as the staff member is em-
ployed by the division and for at.least 3 years following
the termination of the staff member's employment by
the division. The record of such evaluations shall be made
available to a dismissed or demoted employee upon
request.

(11) "Demotion" as used above includes any reassign-
ment (a) under which the staff member receives less pay
or has less responsibility than under the assignment he
held previously, (b) which requires a lesser degree of
skill than did the assignment he previously held, or (c)
under which the staff member is asked to teach a subject
or grade other than one in which he is certified or one in
which he has had substantial experience within a period
of 5 years.

72-100-72-20
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(12) The existing school boards of Chesterfield, Hen-
rico and Richmond shall continue to function and shall
continue to have control over the operation of schools
within the existing separate school divisions until June
30, 1972, and on July 1, 1972, the division school board
created in paragraph (b) above shall become the suc-
cessor board of education to the defendant school boards
of Richmond, Henrico,. and Chesterfield, assuming all
rights, powerst responsibilities, duties, and obligations
(including obligations under employment contracts for
terms in excess of 1 3,ear) presently held in whole or in
part by the existing defendant school boards.

(13) All defendants, individually and in their official
capacity, and all officers, agents, servants, employees, at-
torneys and successors of the countries of Henrico and
Chesterfield and the city of Richmond, and all those
acting in concert or in participation with them or re-
ceiving actual notice of this order are hereby enjoined
from taking any step or action and from permitting,
engaging in, giving consent or approval to, or supporting
any policy or practice which is inconsistent with or which
may delay or prejudice the creation or oraanization of
a school division composed of Richmond,6Chesterfield.
and Henrico and the effective implementation of the.
aforementioned desegregation plan at the beginning of
the 1972-73 school year.

(14) The Virginia State Board of Education and Dr.
Woodrow W. Wilkinson State superintendent of pub-
lic instruction, shall witliin 35 days from this date file
with this court a detailed report setting out in detail
the steps taken up to that time in conformity with this
order.

The clerk shall serve copies of this order on each of the defendants
by mania

6
by certified mail a copy of same to the address of their

respectiveoffices.
ROBERT R. MERHIGE, Jr.,

U.S. District Judge.
JANUARY 10, 1972.

"Dr 1



Part III
OTHER SCHOOL DESEGREGATION CASES

SINGLETON v. JACKSON MUNICIPAL SEPARATE
SCHOOL DISTRICT

419 F.2d 1211 (5th Cir. 1970);
cert. den. 402 U.S. 944 (1970)

U.S. COURT OF APPEALS, 5TH CIRCUIT

DECEMBER 1, 1969

SCHOOL DESEGREGATION CASES

From orders of the U.S. District Court for the Southern District of
Mississippi, at Jackson, Dan M. Russell, Jr., J., the U.S. District Court
for the Northern District of Mississippi, at Greenville, William C.
Keady, chief judge, the U.S. District Court for the Eastern District
of Texas, at Tyler, Joe J. Fisher, chief judge, the U.S. District Court
for the Northern District of Alabama, at Birmingham, Clarence W.
Allgood, J., the U.S. District Court for the Southern District of Ala-
bama, at Mobile, Daniel Holcombe Thomas, chief judge, the U.S.
District Court for the Eastern District of Louisiana, at Baton Rouge,
E. Gordon West, chief judge, the U.S. District Court for the Western
District of Louisiana, at Monroe, Benjamin C. Dawkins, Jr.% chief
judge, the U.S. District Court for the Eastern District of Louisiana,
at New Orleans, Fred J. Cassibry, J., the U.S. District Court for thn
Southern District of Georgia, at Augusta, Alexander A. Lawrence, J.,
the U.S. District Court for the Middle District of Georgia, at Macon,
William A. Bootle, chief judge, and the U.S. District Court for the
Northern District of Florida, at Tallahassee and Gainesville, George
Harrold Carswell, J., appeals were taken. The Court of Appeals held,
inter alia, that since% pursuant to U.S. Supreme Court decision di-
recting that school districts begin immediately to operate as unitary
school systems within which no person is to be effectively excluded
from any school because of race or color, it would be possible to merge
faculties and staff, transportation, services, athletics and other extra-
curricular activities during school term, but difficult to ar-
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range merger of student bodies prior to fall term of 1970, a two-step
merger plan would be implemented ; one step, including merger of
faculties and staff, to be accomplished by February 1, 1970; the other
step, including student body merger, to be accomplished by fall term
of 1970.

REVERSED IN PART; AFFIRMED IN PART ; AND REMANDED

Reuben V. Anderson, Paul Brest, Iris Brest, Fred L. Banks Jr.,
Marian E. Wright, Melvyn R. Leventhal, Jackson, Miss. Jack dreen-
berm, .Franklin -White, Melvyn Zarr, Norman J. Chachiin, Jonathan
Shiiro, New York City, Robert Moore U.S. Department of Justice,
Civi Rights Division, Washington, D.C., for appellants Derek Jerome
Sin,gleton and others.

Robert C. Cannada, Thomas H. Watkins, special counsel, A. F.
Summer, attorney general, Dugas Shands, assistant attorney gen-
eral, Jackson, Miss., for appellees Jackson Municipal Separate School
District and others.

Jerris Leonard, Assistant Attorney General, David L. Norman,
Deputy Assistant Attorney General, John A. Bleveans, David D.
Gregory, attorneys, U.S. Department of Justice, Washington, D.C.,
for the United States in all cases.

Before JOHN R. BROWN, chief judge, WISDOM, GEWIN BELL, THORN-
BERRY, COLEMAN, GOLDBERG, AINSWORTH, GODBOLD, DYER, SIMPSON,
MORGAN, CARSWELL, and CLARK, circuit judges, en banc.1

PER CURIAM

These appea1s1 all involving school desegregation orders, are con-
solidated for opinion purposes. They involve, in the main, common
questions of law and fact. They were heard en bane on successive days.

Following our determination to consider these cases en bane, the
Supreme Court handed down its decision in Alexander v. Holmes
County Board of Education (1969) 396 U.S. 19, 90 S. Ct. 29, 24 L. Ed.
2d 19. That decision supervened all existing authority to the contrary.
It sent the doctrine of deliberate speed to its final restina place; 396
U.S. at pp. 19, 20, 21, 90 S. Ct. at pp. 29-30, 24 L. Ed. 2d '5.atp. 21.

The rule of the case is to be found in the direction to this court to
issue its order "effective immediately declaring that each of the school
districts . . . may no longer operate a dual school system based on
race or color, and directing that they begin immediately to operate
as unitary school systems within which no person is to be effectively
excluded from any school because of race or color." We effectuated

1 Judge Wisdom did not participate in Nos. 26285, 28261, 28045, 28350, 28349
and 28361. Judge Ainsworth did not participate in No. 28342. Judge Carswell did
not participate in Nos. 27803 and 27983. Judge Clark did not participate in No.
26285.

306
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this rule and order in United States v. Hinds County Solwol Board (5
Cir. (1969) ), 417 F.2d 852. It must likewise be effectuated in these
and all other school cases now being or which are to be considered in
this or the district courts of this circuit.

The tenor of the decision in Alexander v. Holmes County is to shift
the burden from the standpoint of time for converting to unitary school
systems. The shift is from a status of litioation to one of unitary ope. r-
ation pending litigation. The new mod& uoperandi is to require n-
mediate operation as unitary systems. Suggested modifications to
unitary plans are not to delay implementation. Hearings on requested\ changes in unitary operating plans may be in order but no delay in

\ conversion may ensue 'because of the need for modification or hearing.
\ In Alexander v. Holmes County, the coutt had unitary plans avail-
\ ble for each of the school districts. In addition, this court, on remand,

ye each district a limited time within which to offer its own plan.
It was apparent there, as it is here, that converting to a unitary system
inv lved 'basically the meraer of faculty and staff, students, transporta-
tion,services, athletic andbother extra-curricular school activities. We
requir0 that the conversion to unitary systems in those districts take
place iiet later than December 31, 1969. It was the earliest feasible date
in the view of the court. United States v. Hinds Comity, supra. In three
of the sysiems there (Hinds County, Holmes County and Meridian),
because of\ \particular logistical difficulties the Office of Education
(HEW) hail recommended two-step plans. The result was, and the
court ordered;that the first step be implemented not later than Decem-
ber 31, 1969, mid the other beginning with the fall 1970 school term.

Because of Alexdoder v. Holmes County, each of the cases here, as
will be later discussed, must be considered anew, either in whole or in
part, by the district cOurts. It happens that there are extant unitary
plans for some of the school districts here, either Office of Education
or school board originated. Some are operating under freedom of
choice plans. In no one of the districts has a plan been submitted in
light of the precedent of Alexander v. Holmes County. That case re-
solves all questions except as to mechanics. The school districts here
may no longer operate dual systems and must begin immediately to
operate as unitary systems. The focus of the mechanics question is on
the accomplishment of the immediacy requirement laid down in
Alexander v. Holmes County.

Despite the absence of plans, it will be possible to merge faculties
and staff, transportation, services, athletics and other extra-curricular
activities during the present school term. It will be difficult to arrange
the merger of student bodies into unitary systems prior to the fall 1970
term in the absence of merger plans. The court has concluded that two-
step plans are to be implemented. One step must be accomplished not
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later than February 1, 1970, and it will include all steps necessary to
conversion to a unitary system save the merger of student bodies
into miitary systems. The student body merger will constitute the
second step and must be accomplished not later than the beginning of
the fall term 1970.2 The district courts, in the respective cases here,
are directed to so order and to give first priority to effectuating this
requirement.

To this end, the district courts are directed to require the respective
school districts, appellees herein, to request the Office of Education
(HEW) to prepare plans for the meraer of the student bodies into
unitary systems. These plans shall bee'filed with the district courts
not later than January 6, 1970, toaether with such additional plan or
modification of the (Mice of Educaion plan as the school district may
wish to offer. The district court shall enter its final order not later
than February 1, 1970, requiring and setting out the details of a plan
designed to accomplish a unitary system of pupil attendance with the
start of the fall 1970 school term. S'uch order may include a plan de-
signed by the district court in the absence of the submission of an
otherwise satisfactory plan. A copy of such plan as is approved shall
be filed by the clerk of the district court with the clerk of this court.3

The following provisions are beina required as step one in the
conversion process. The district court& are directed to make them
a part of the orders to be entered and to also give first. priority to
implementation.

The respective school districts, appellees herein, must take the fol-
lowing action not later than February 1, 1970:

2 Many faculty and staff members will be transferred under step one. It will
be necessary for final grades to be entered and for other records to be com-
pleted, prior to the transfers, by the transferring faculty members and admin-
istrators for the partial school year involved. The interim period prior to Feb-
ruary 1. 1970, is allowed for this purpose.

The interim period prior to the start of the fall 1970 school term is allowed
for arranging the student transfers. Many students must transfer. Buildings will
be put to new use. In some instances it may be necessary to transfer equipment.
supplies or libraries. School bus routes must be reconstituted. The period allowed
is at least adequate for the orderly accomplishment of the task.

3 In formulating plans, nothing herein intended to prevent the respective school
districts or the district court from seeking the counsel and assistance of State
departments of education, university schools of education or of others having
expertise in the field of eduention.

It is also to be noted that many problems of a local nature are likely to arise
in converting to and maintaining unitary systems. These problems may best he
resolved on the community level. The district courts should suggest the advis-
ability of biracial advisory committees to school boards in those districts having
no Negro school board members.

47,c 3
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DESEGREGATION OF FACULTY AND OTHER STAFF

The school board shall annomice and implement the following
policies :

1. Effective not later than February 1, 1970, the principals,
teachers, teacher-aides and other staff who work directly with
children at a school shall be so assigned that in no case will the
racial composition of a staff indicate that a school is intended
for Negro students or white students. For the remainder of the
1969-70 school year the district shall assign the staff described
above so that the ratio of Negro to white teachers in each school,
and the ratio of other staft in each, are substantially the same
as each such ratio is to the teachers and other staff, respectively,
in the entire school system.

The school district shall, to the extent necessary to carry out
this desegregation plan, direct members of its staff as a condition
of continued employment to accept new assignments.

2. Staff members who work directly with children, and profes-
sional staff who work on the administrative level will be hired,
assigned, promoted, paid, demoted, dismissed, and otherwise
treaied without regard to race, color, or nationai origin.

3. If there is to be a reduction in the munber of principals,
teachers? teacher-aides, or other professional staff employed by the
school district which will result in a dismissal or demotion of any
such staff members, the staff member to be dismissed or demoted
must be selected on the basis of objective and reasonable non-
discriminatory Aandards from among all the staff of the school
district. In addition if there is any such dismissal or demotion, no
staff, vacancy may be filled through recruitment of a person of a
race, color, or national origin different from that of the individual
dismissed or demoted, until each displaced staff member who is
qualified has had an opportunity to fill the vacancy and has failed
to accept an offer to do so.

Prior to such a reduction, the school board will develop or require
the development of nonracial objective criteria to be used in selecting
the staff member who is to be dismissed or demoted. These criteria shafi
be available for public inspection and shall be retained by the school
district. The school district also shall record and preserve the evalua-
tion of staff members under the criteria. Such evaluation shall be made
available upon request to the dismissed or demoted employee.

"Demotion" as used above includes any reassignment (1) under
which the staff member receives less pay or has less responsibility than
under the assignment he held previously, (2) which requires a lesser
degree of skilrthan did the assignment he held previously, or (3) un-
der which the staff member is asked to teach a subject or grade other
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thtui one for which he is certified or for which he has had substantial
experience within a reasonably current period. Inseneral and depend-
ing upon the subject matter involved, 5 years is such a reasonable
period.

MAJORITY TO MINORITY TRANSFER POLICY

The school district shall permit a student attending; a school in which
his race is in the majority to choose to attend another school, where
space is available, and where his race is in the minority.

TRANSPORTATION

The transportation system, in those school districts havincr trans-
portation systems, shall be completely reexamined regularlf by the
superintendent, his staff, and the school board. Bus routes and the
assignment of students to buses will be designed to insure the trans-
portation of all eligible pupils on a nonsegregated and otherwise non-
discriminatory basis.

SCHOOL CONSTRUCTION AND SITE SELECTION

All school construction, school consolidation, and site election (in-
cluding the location of any temporary classrooms) in the system shall
be done in a manner which will prevent the recurrence of the dual
school structure once this desegregation plan is implemented.

ATTENDANCE OUSTSIDE SYSTEM OF RESIDENCE

If the school district grants transfers to students living in the district
for their attendance at public schools outside the district, or if it per-
mits transfers into the district of students who live outside the district,
it shall do so on a nondiscriminatory basis, except that it shall not con-
sent to transfers where the cumulative effect will reduce desegregation
in either district or reenforce the dual school system.

See United States V. Hinds Comty, supra, decided November 6,
1969. The orders there embrace these same requirements.

II
In addition to the forecroing requirements of general applicability,

the order of the court wfich is peculiar to each of the specific cases
being considered is as follows :

No. 26285JAcxsox, Mississirri

This is a freedom of choice system. The issue presented has to do with
school building construction. We enjoined the proposed construction
pending appeal.
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A Federal appellate court is bound to consider any change, either in
fact or in law, which has supervened since the jud,gment was entered.
Belly. State of Maryland, 378 U.S. 2208,84 S. Ct. 1814,12 L. Ed. 2c1822
(1964). We therefore reverse and remand for compliance with the re-
quirements of Alexander v. Holmea Comty and the other provisions
and conditions of this order. Our order enjoining the proposed con-
struction pending appeal is continued in effect until such time as the
district court has approved a plan for conversion to a unitary school
system

No. 28261MAnsHALL COUNTY

iii
In the event of an appeal or appeals to this court from an order

entered as aforesaid in the district courts, such appeal shall be on the
original record and the parties are encouraged to appeal on an agreed
statement as is provided for in rule 10(d), Federal Rules of Appellate
Procedure (FRAP). Pursuant to rule 2, FRAP, the provisions of rule
4(a) as to the time for filing notice of appeal are suspended and it is
ordered that any notice of appeal be filed within 15 days of the date of
entry of the ord.er appealed from and notices of cross-appeal within
5 days thereafter. The provisions of rule 11 are suspended and it is
ordered that the record be transmitted to this court within 15 days
after filing of the notice of appeal. The provisions of rule 31 are sus-
pended to the extent that the brief of the appellant shall be filed within
15 days after the date on which the record is filed and the brief of the
appellee shall be filed within 10 days after the date on which the brief
of appellant is filed. No reply brief shall be filed except upon order of
the court. The times set herein may be enlarged by the court upon good
cause shown.

The mandate in each of the within matters shall issue forthwith. No
stay will be granted pending petition for rehearing or application for
certiorari.

Reversed as to all save Mobile and 'St. John The Baptist Parish ;
affirmed as to Mobile with direction ; affirmed in part and reversed in
part as to St. John The Baptist Parish ; remanded to the district courts
for further proceedings consistent herewith.

011
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KEYES v. SCHOOL DISTRICT NO. 1, DENVER

303 F.Supp. 279 (1969)

VACATED AND REMANDED-AUGUST 51 1969

Suit by schoolchildren to enjoin implementation of resolution of
Denver School Board which rescinded previous resolutions pertaining
to integration of the schools. On motion for preliminary mitmction,
the district court, William E. Doyle, J., held that city school board's
r2scission of four resolutions which required positive integration of
school system constituted arbitrary State legislative action which con-
travened the equal protection clause of the 14th amendment.

Motion granted.
Opinion after remand (D.C., 303 T.Supp. 289)

Barnes and Jensen, by Craig S. Barnes, Gerald L. Jensen, Holland
and Hart, by Gordon G. Greiner, Lawrence W. Treece, Robert T.
Connery, Denver, Colo., Vilma Martinez Singer, New York City, for
plaintiffs.

Henry, Cockrell, Quinn and Creighton, by Richard C. Cockrell,
Victor Quinn, Thomas E. Creighton, Benjamin L. Craig, Michael
Jackson, Denver, Colo., Beirne, Wirthlin and Manley, by-Robert E.
Manley, Cincinnati, Ohio, for defendants, except John H. Amesse,
James D. Voorhees, Jr., and Rachel B. Noel, as individuals.

MEMORANDUM OPINION AND ORDER

WILLIAM E. DOYLE, District Judge.

I-JURISDICTION

This is before us on a motion for temporary injunction. Examina-
tion of the complaint reveals that jurisdiction is invoked by reason of
title 28, U.S.C. 1343 (3) (4) ,which authorizes the court to entertain
suits which seek to redress injuries resulting from violations of the
Constitution of the United States. Although' the Declaratory Judig-
ment Act has been invoked, this does not of itself confer, any. inde-
pendent jurdisdietion. The Civil Rights Act is also drawn into play
(title 42 U.S.C. secs. 1983, 1985). It is allwl that the State of Colo-
rado, acting through its agents, violated plaintiffs' constitutional
rights. By reason of the allegations of the complaint and the facts
which have been presented, it is determined that there is subject matter
jurisdiction to hear the cause.

(315)
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The plaintiffs, who are schoolchildren, allege through their parents
that their rights have been violated and continue to be violated through
acts that have been described. Consequently, they are %grieved per-
sons. There is no dispute about their identity or their interest in the
ease, nor is there any question raised as to the propriety of a class
action on behalf of all persons similarly situated. Consequently, there
does not appear to be any problem about jurisdiction, personal or
subject matter to entertain the cause, both sides have conceded that
it is a matter that needs immediate attention and that it should be
disposed of without delay.

IITHE IssuEs
The pleadings describe alleged injuries resulting from the plaintiffs

having been subjected to unequal treatment. with respect to their right
to an education. They seek to enjoin the implementation of a resolution
of the school board passed on June 9 of this year which would have
rescinded previous resolutions which had made some effort to mitigate
or reduce segrewation which allegedly had existed in schools in the
northeast part ot''f Denver. The defendants deny that there has been
any actionable segregation. Although no answer has been filed, they
maintain that segregation, if any, exists by reason of maintaining
neighborhood schools and natural migration, and that no action on
their part has brought this about or intensified it. Basically, this is the
issue which has been tried here, and has been tried rather extensively.

The complaint herein contains several causes of action and counts.
At this stage of the proceelings we are concerned only with the first
cause of action and the counts which are related to it. All of these
allegations pertain to the rescission of school board resolutions 1520,
1524, and 1531, which resolutions made changes in the attendance areas
of certain high schools, junior high schools, and elementary schools in
northeast Denver, and undertook to desegregate these schools, all of
which had become or were becoming predominantly Negro schools.
It is alleged that on June 9, 1969, the newly elected school board, by
motionl rescinded all three resolutions. The complaint alleges that
the action of the board was in violation of the plaintiffs' constitutional
rightsthe 14th amendmentand seeks a decree reinstating resolu-
tions 1520, 1524, and 1531.

The motion for preliminary injunction which is now before us seeks
to enjoin the implementation of board resolution 1533 which would
adopt and follow the r)olicy which would carry out the practices which
existed prior to the board's adoption of Resolutions 1520, 1524, and
1531. The temporary injunction seeks maintenance of the status quo
and, specifically, an order enjoining the school board from modifying
the pprchase order for schoolbuses, destroying documents relating or
pertaining to the implementation of Resolutions 1520, 1524, and 1531
and, thirdly, from taking any action or making any communications
to faculty, staff, parents, or students during the pendency Of the suit
which would make ie impossible or more difficult fo proceed with the
implementation of Resolutions 1520, 1524, and 1531. The defendants
have not filed an answer. However, at the hearing they denied that any
of their acts were invalid and generally maintained that they had
made good faith efforts to integrate the schools in question to the
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extent that it was possible to do so considering the geographic cir-
cumstances. They further maintained that the segregation, if any, was
merely de facto growing out of the neighborhood character of the
schools, and that the acts of the school board do not amount to action-
able or de jure segregation.

IIITuz EVIDENCE OF THE CASE

Attention at this hearing has focused primarily on the schools in
northeast Denver, and paiticularly on the area which is commonly
called Park Hill. The alleged segregated schools, elementary and
junior high schools in this area, have acquired their character as such
during the past 10 years. The primary reason for this has been the
migration of the Negro community eastward from a confined com-
munity surrounding what is commonly called "Five Points." Before
1950 the Negroes all lived in a community bounded roughly by 20th
Avenue on the south, 20th Street on the west, York Street on the east
and 38th Avenue on the north. The schools in this area were, and are
now, largely Negro schools. However, we are not presently concerned
with the validity of this condition. During this period the Negro
population was relatively small, and this condition had developed over
a long period of time. However, by 1960 and, indeed, at the present
time this population is sizable. As the population has expanded the
move has been to the east, first to Colorado Boulevard, a natural divid-
ing line, and later beyond Colorado Boulevard, but within a narrow
corridormore or less fixed north-south boundaries. The migration
caused these areas to become substantially Negro and segregated.

The trend of the population was apparent long before the migration
of the Negro population eastward to Colorado Boulevard was com-
pleted. Notwithstanding this fact, the Barrett Elementary School was
built in the late 1950's for the purpose of serving a residential area
west of the school, which area was destined in a short time to become
populated by Negro families. When this school was completed and
opened, its population was predominantly Negro. In a few years it
became overwhelmingly Negro in its composition.

In the early 1960's 'Colorado Boulevard was somewhat of a dividing
line and the area east of Colorado Boulevard was for the most part
Anglo. Thus Stedman School, which was a few blocks east of Colorado
Boulevard, was ahnost entirely Anglo, while Barrett was predomi-
nantly Negro. The migration soon continued across Colorado Boule-
vard and witbin a very short time not only was the Stedman School
predominantly Negro, the other elementary schools in that area, in-
cluding Hallett at 2950 Jasmine Street, Smith at 3590 Jasmine Street,
and Phillips at 6550 East 21st Avenue (to a lesser degree) were also
predominantly Negro. The single junior high school, Smiley, at 2540
Holly Street, also bmame predominantly Negro. Since these students
attend East High School, this development threatened to result in
East becoming a Negro school as well.

It is noteworthy that notwithstanding that Barrett and Stedman
Schools were close to one another, no effort was made hy the school
board to incorporate any part of the Stedman district Into Barrett.
The latter had been constructed as a small school tailored to accommo-
date the segregated population west of Colorado Boulevard only. None

C41.14
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of Stedman's overcrowded white population were diverted to Barrett,
and, of course, none of the Barrett students were diverted to the white
Stedman.

It is also noteworthy that Negro children who, prior to the construc-
tion of Barrett, attended Park Hill School which had been substan-
tially integrated., were, after the openingof Barrett, required to at-
tend the latter school thus further assuring that Barrett would be
black and Park Hill predominantly white.

Notwithstanding the Barrett experience, a recommendation was
made in 1962 to construct a junior high school at 32d and Colorado
Boulevard near the Barrett school. This project was rejected after
much debate and following public protest that it would be a racially
segregated junior high school.

After this junior high school experience,a Special Study Commit-
tee on Equality of Educational Opportunity in the Denver Public
Schools was created. Its mission was to "study and report on the pres-
ent status of educational opportunity in the Denver public schools,
with attention to racial and ethnic factois in the areas of curriculum,
instruction, and guidance; pupils and personnel; buildings, equip-
ment, libraries and supplies, administration and organization ; school-
community relations, and to recommend improvements in any or all
of such specific areas." The report of tho committee criticized the
board's establishing of school boundaries so as to perpetuate existing
de facto segregation "and its resultant inequality in the educational
opportunity offered." It recommended that the board policy consider
racial, ethnic and socioeconomic factois in establishin p,o. boundaries and
locatino- new schools so as to minimize the effects of de facto searega-
tion. Iti5also recommended that boundaries be set so that the neigThbor-
hood establishina represent a heterogeneous school community.'

Following thel5finding of the Study Committee report, the board
adopted policT 5100 which called for changes or adaptations which
would result in a more diverse or heterogeneous racial and ethnic
school populatimi. However, during the years following the adoption
of policy 5100,although there was debate, there was no effective effort

iin the way of mplementation. Finally, another study committee was
appointed for the purpose of examining existing conditions and rec-
ommending specific procedures and guidelines to be taken. At this time
there was a proposal to build an addition to the Hallett School and,
indeed, it was built over the protest that it would result in intensified
segregation. The final report of the second Study Committee was filed

In consideration of school-community relations, the Report stated :
In its study of the Denver community, the Committee finds that de facto sega

regation exists in Deliver, especially in regard to Negro citizens. Even though the
Denver Public Schools have not created this pattern of residential segregation,
the concentration of certain racial and ethnic groups in certain parts of the city
does impose on the schools the same community pattern of de facto segregation.

The Committee agrees with the statement of the U.S. Supreme Court in 1954
In Brown v. Board of Education that segregated education is inherently unequal
education. The Committee further believes that this community pattern of racial
and ethnic concentration which produces racially and ethnically concentrated
schools adversely affects equal educational opportunity. It further strongly be-
lieves that both school and community have a responsibility to minimize the
effects of segregation if the principles of the Declaration of Independence and the
Constitution are to be a reality growing out of the daily living experience of all
children in the Denver community.
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on February 23, 1967. The report of the committee also noticed the
intensified segregation in the northeast schools and recommended that
there be no more schools constructed in northeast Denver. Finally,
on May 16119681 the board adopted the so-called Noel resolution. This
noted that the continuance of neighborhood schools had resulted in
the concentration of minority and etlmic groups and called for the
establishment of an integrated school population so as to achieve equal-
ity of educational opportunity.

On or about January 30, 1969, following the presentation of a plan
of integration by the superintendent of schools, the board adopted
Resolution 1520 which made changes in attendance areas of certain
secondary schools in the school district, and on March 20. 1969, Resolu-
tion 1524, also having to do with secondary schools and junior high
schools, was adopted. Resolution 1531, on the other hand sought to
change attendance areas of the elementary schools. In essence, each
of these resolutions sought to reverse the segregation trend in some of
the seoTegated schools by boundary changes which would have re-
sulteehad they become effective, in segregated schools to spread the
Negro populations of these schools to numerous other schools, thereby
achieving what has been described as racial balance in all of them so
that their predominantly Negro populations would become roughly20
percent and white students from other areas would produce an Anglo
population in each school of about 80 percent. At least preliminary
efforts had been made by the superintendent and his staff to imple-
ment these resolutions. Ilowever, on June 9, 1969, following a school
board election and a change in the composition of the board, the res-
olutions were rescinded followino-e, what was regarded as a voter man-
date. Two new board members were elected and two who had sup-
ported the integration policies were defeated. The rescission was by
specific motions, and there followed a new resolution, 1533, which
undertook to restore the old order.

IVAmmo:cu. FINDINGS

The important facts adduced at the hearing deserve special men-
tion as circumstances which serve to show clear patterns of segregation
reinforced by official action, and which also show knowing and pur-
poseful conduct.

1. All of the actions of the school board here under considera-
tion occurred during the last 10 years. Tim, they took place long
after the decision of the Supreme Court in Brown v. Board of
Education of Topeka (347 U.S. 483, 74 act 686, 98 L.Ed. 873
(1954)).

2. The School Board Study Committees of 1964 and 1968
warned the members of the board concerning the segregation
trends and strongly recommended maesures which would avoid or
remedy these conditions. The recommendations contained in the
1963 report2 were, for the most part, ignored, and this led to
the appointment of a second implementation committee which
once again was positive and specific in its reconunendations.

3. During the entire decade there was regular debate and al-
though resolutions were adopted, no effective action occurred, and

2 Plaintiff's exhibit 20.

.
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many of the actions which were taken had the effect of intensify-
ing rather than alleviating the segregation problem.

4. Assignment of Teachers. Schools with predominantly min-

nority student populations were shown to be staffed by a greater
proportion of teachers on probationary status, teachers with less

than 10 years' experience and minority group teachers than were
schools with a predominantly Anglo student population.°

The board has been reluctant to place Negro and Hispano teachers
in white schools because of concern over a possible lack of acceptance
by the white community and because of a fear of lack of support by

some faculties and principals.4 The Special Study Committee on
Equality of Education Opportunity in the Denver Public Schools
(March 1, 1964) recommended that minority teachers be assigned
throughout the system. This recommendation was never adopted by
the board.

By established board policy (policy No. 1617A) seniority of service

is given consideration in making transfers, and teachers on proba-
tionary status are not to be transferred except in unusual situations.
Thus, teachers on probation or with less seniority became entrenched
in the minority schools where they currently serve.

This tendency to concentrate minority teachers in minority schools

has helped to seal off these schools as permanent segregated schools.

5. Establishment of Barrett School.Plaintiff's exhibits 40 and 41
show that Barrett was opened in a segregated area in 1960; that
it was located with conscious knowledge that it would be a segre-
gated school ; that it has remained segregated to the present date ;

and that the school would have been desegregated under Resolu-

tion 1531. At the time Barrett was built Stedman School, in a
'predominantly white area, and located a few blocks east of Bar-
rett, was operating at approximately 20 percent over capacity.
Yet Barrett was built as a relatively small school and was not
utilized to relieve the conditions at Stedman.

6. Bovmdary changes. In 1962, Superintendent Oberholtzer rec-
ommended certain boundary changes to the board. The board re-
fused to adopt a change which would have affected the over-
crowded conditions at Stedman. The failure to make this pro-
posed change tended to "aggravate and intensify the contain-
ment of the Negro population in Stedman at that time." 5 Those
boundary changes which were made pertained to areas with
Negro populations of less than 3 percent. Other boundary changes

not only failed to alleviate Negro concentration ; they added to it.
In some instances the changes resulted in transfer of white stu-
dents to white schools.

7. Concentration in existing schools. In June 1965, the board
considered the addition of eight classrooms at Hallett School.

Hallett was at the time overcrowded and had a predominantly
Negro student population. Objection was made to the additions

on the grounds that they would increase segregation at Hallett.°

*Plaintiffs' exhibits 92, 93, 94, 99, 8-0, 8-F, 0-G, 0-II.
4 Plaintiffs' exhibit 20. Pg. D-18.
*Transcript Pp. 180-81.
Transcript, Pg. 37.
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The board nevertheless proceeded with the additional classrooms.
The additions were built despite paragraph lb (6) of board policy
No. 1222C and paragraph 4 of policy No. 5100, which provided
that ethnic and racial characteristics of a school population should
be considered in determining boundaries and that steps should be
taken to achieve more heterogeneous school populations.

8. 211obile classroms. The building of 28 mobile units in the Park
Hill area in 1964 (at the time there were only 29 such units in all
of Denver) resulted in a further concentration of Negro enroll-
ment in Park Hill schools. The retention of these units on a more
or less permanent basis tended to continue this concentration and
segregation.

9. Effect of Resolutions 1520, 1524, and 1631 . Had the rescinded
resolutions been implemented, Dr. Bardwell estimated (based on
1968 enrollment figures) that the "segregation index" in senior
higy schools would. have decreased from 50 to 28; that the index
in -junior high schools would have decreased from 65 to 35; and
that the decrease in the index for elementary schools would have
been from 00 to 43 which, he testified, would approximately re-
sult in desegregation of elementary schools.

10. The above noted board actions must be considered in the
light of the trend toward increased segregation in northeast Den-
ver schools (for example, between 1900 and 1966 Stedman in-
creased from 4 percent lgegro to 89 percent Negro in that same

mperiod Hallett increased fro 1 percent Negro to 75 percent
Negro).

11. The climactic and cumulative act of the board was the June
9 rescission of Resolutions 1520, 1524, and 1531. Four members of
the board voted to rescind the resolutions and adopted Resolution
1533, which embraced policies in derogation of the previous poli-
cies as expressed in the mentioned resolutions. The majority of
the board (board members Voorhees Noel, and Amesse voted
against it) acted officially to reject th'e integration effort and to
restore and perpetuate segregation in the area. Although this was
carried out in response to what was called a voter mandate, there
can be no gainsaying the purpose and effect of the action as one
designed to segregate.

We do not find that the purpose here included malicious or odious
intent. At the same time, it was action which was taken with knowl-
edge of the consequence:s, and the consequences were not merely pos-
sible, they were sulAtantially certain. Under such conditions the action
is unquestionably willful."'

NTTHE APPLICABLE LAW

The foundation stone in any case involving discrimination in public
schools is the Constitution of the United States and, in particular,the
equal protection clause of the 14th amendment to the Constitution.
That clause, in guaranteeing to every citizen the equal protection of the
laws, forbids State action which results in unreasonable classifications
and deprivations. It prohibits arbitrary classifications which bear no
rational relation to any valid governmental purpose.

'Restatement of Torts, 1500, comments t and g at 1296 (1984).

72-140-72-21
1.431 S
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The history of modern case law dealing with the invalid discrimina-
tion resulting from school segregation dates from 1954, the year in
which the Supreme Court handed down Browny. Board of Ed. (347
U.S. 483, 74 S.Ct. 686). The Supreme Court. there held that segrega-
tion in public schools violated the equal protection clause. However,
the case certainly went much farther than this. The Court plainly
stated that segregated schools are incapable of providing quality edu-
cation and also said that the effect of segregation in the school system
was to place an indelible stamp of inferiority on those Negro children
who were compelled to attend "Negro" schools. Thus, the Clear import
of the Brown decision is that neither a State nor its agencies may es-
tablish: maintain, or lend support to a system of segregated public
education. Furthermore, if the State or any of its agencies prior to or
after Brown take any action which creates or furthers segregation,
a positive duty arises to remove the effects of such de jure segregation.

.A.dmittedl3r, the facts of the case at bar are different from Brown,
but the legal implications of the Brown case are fully applicable here.
These legal implications have been considered in two opinions of our
court of appeals. The first of these cases, Downs v. Board of Ed. (336
F.2d 988 (10th Cir. 1964) ), dealt with the Kansas City school system.
Until 1951 this school system had been segregated by law and, at the
time that Brown was decided, the schools remained substantially segre-
gated. Thereafter, the school board took affirmative steps to alleviate
the situation created by the prior policy of segregated. schools. The
trial court found that the board had acted in good faith to remove
segregation in the school system and that the minimum requirements
of Brawn had been met. The board had also undertaken to change
certain school district boundaries and these changes had the effect of
aggravating segregation in at least one of the city's junior high schools.
The trial court held that the board's action did not violate the 14th
amendment since the boundary change was made in good faith and
not for the purpose of promoting or maintaining seg.regation.

In affirming the district court, the court of appffils laid down guid-
ing principles to be applied in future cases. It distinguished two fac-
tual situations :

1. Where the school board takes affirmative action which has
the effect of promoting or maintaining segregation i and

2. Where because of population shifts and housing patterns
certain schools have become segregatedso-called de facto segre-
gation.

As to the former, the court said that it must appear that the board's
action not only resulted in aggravating segregation, but also that the
board acted purposefully with this object in mind. As to the latter,
the court said that the better rule was that there is no affirmative duty
to integrate races in the public schools.3 The trial court in Downs had

Whether the Court would now give broad effect to this is, of course, ir-
relevant in the present ease, but in view of later developments in the law, the
question arises as to whether it would say the same thing today since the cases
which it cited in support of this proposition have been largely overruled. Thus,
in United States v. Jefferson County Bd. of Ed., 880 F. 2d 885 (5th Cir. 1907)
(en bane), the Fifth Circuit Court of Appeals overruled four of the opinions cited
In support of the statement In Downa that "the better rule is that although the
Fourteenth Amendment prohibits segregation, it does not command integration
of the races in the public schools ." (Evers v. Jackson Municipal Separate

ors ,4041t
COMA-X
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found that the school board in that case had made a good faith attempt
to conform to the law. The circuit court was reluctant to overturn
these findings since the district court had heard the evidence.

In Board of Ed. of Oklahoma City Public Schools, etc. v. Dowell
(375 F.2d 158 (10th Cir. 1967)) the 10th Circuit Court of Appeals
affirmed the decision of the District Court of Oklahoma, which court
had ordered the school board of Oklahoma. Cit3r to undertake a plan
for desegregation, which plan had been formulated by experts ap-
pointed by the court. Thus, in reality it was the court's plan. Prior to
Brown the Oklahoma City school system was segregated pursuant
to constitutional and statutory mandate. Both the trial court and the
10th circuit read the Brown decision as requiring affirnmtive action
to remove segregation which had been purposefully caused by prior
action , of the school board. The opinion by Judge Hill saw nothing
new in a court of equity taking positive steps to integrate the schools.

It is sufficient to say that we are not here faced with the kind of
simple or innocent de facto segregation which was found to exist in
DOM& We have seen that during the 10-year _period preceding the
passage of Resolutions 1520, 1524, and 1531, the Denver School Board
has carried out a segregation policy. To maintain, encourage and con-
tinue segregation in the public schools in the face of the clear man-
dates of Brown v. Board' of Ed. cannot be considered innocent. The
many cases decided subsequent to Brown, including our own Circuit's
Board of Ed.v.Dowell, impose an affirnmtive duty on the school board
to take positive steps to remove that seongation which has developed
as a result of its prior affirmative acts, ln response to this duty, the
Denver School Board passed Resolutions 1520, 1524, and 1531. In light
of Brown and Dowell, the effort of the board to renounce this consti-
tutional duty by rescission must be rejected as arbitrary state legisla-
tive action.

The defendants have alluded to the fact that Resolution 1533 repre-
sents the will of the people, and that any action taken by this court
which would adversely affect the resolution would frustrate that will.
But as we have seen Brown v. Board of Ed. and all of the subsequent
cases hold that equal protection of the laws is synonymous with the
right to equal educational opportunities and that segregated schools
can never provide that equality. The constitutional protections
afforded by the Bill of Rights and the 14th amendment were designed
to protect f-undamental rights, not only of the majority but of minor-
ities as well, oven against the will of the majority. The effort to accom-
modate comnumity sentiment or the wishes of a majority of voters,
although usually valid and desirable, cannot justify abandonment of
our Constitution. Reitman v. Mulkey (387 U.S. 369, 87 S.Ct. 1627,

School Dist., 828 F. 2d 408 (5th Cir. 1904) ; Steil v. Savannah-Chatham Comi-
ty Bd. of Ed., 338 F. 2d 55 (5th Cir. 1904) ; Boson v. Rippy, 285 F. 2d 43 (5th
Cir. 1960) ; and Avery v. Wichita Palls Independent School Dist., 241 F. 2(1 230
(5th Cir. 1950)). The Jefferson County opinion states:

The Court holds that boards and officials administering public schools in this
circuit have the affirmative duty under the Fourteenth Amendment to bring about
an integrated, unitary school system In which there are no Negro schools and no
white schoolsjust schools. Expressions In our earlier opinions distinguishing .
between integration and desegregation must yield to this affirmative duty we now
recognize. (Footnotes omitted ).

380 F. 2d at 389.
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18 L.Ed.2d 830 (1967) ) ; Lucas v. Forty-Fourth General Assembly
(377 U.S. 713, 84 S.Ct. 1459, 12 L.Ed.2a 632 (1964) ).

It is to be emphasized finally that this present case, except for the
presence of clear evidence of purpose manifested by the precipitate
rescission, is by no means novel. The right to equal ity in education has,
since Brown, become recognized as a sensitive constitutional right.
Courts throughout the countrv have taken positive, affirmative steps in
order to uphold these rights. In our own circuit, both the Down8 and
Dowell opinions have clearly identified and explained the governing
legal principles. In other jurisdictions, U.S. court have granted broad

iaffirmative relief in such situations, ncluding orders requiring the
adoption of detailed plans for segregation." In the present case, this
court has held only that the Denver School Board may not constitu-
tionally take action which perpetrates segregation, and So it sets no
new precedent.

In determining that the plaintiffs are entitled to the preliminary
relief sought, we are not to be understood as bolding that Resolutions
1520, 1524, and 1531 are exchisive. It is true that the case is extraordi-
nary in that there are only two plans presented, one calling for integra-
tion and one for segregation. The status quo has the effect of restoring
the integration plan. HoWever, the board is by no means precluded
from adopting some other plan embodying the underlying principles
of Resolutions 1520, 1524, and 1531.

VICoxcLusiox
Under the 14th amendment the plaintiffs, as citizens of the United

States, have the right to be protected from Official action of State offi-
cers which deprives them of equal protection of the laws by segregating
them because of their race. The denial of an equal right to educatioii
a deprivation which infringes this constitutional guarantee. The pre-
cipitate and unstudied action of four of the members of the board
rescinding and nullifying the school integration plan, which plan had
been adopted after almost 10 years of debate and study, and the adop-

In this ease, the Supreme Court struck down a California constitutional
amendment on the ground that it was not merely a repeal of a positive action
encouraging integration, but that the rejection, in effect, authorized discriminat-
tion by turning back to the conditions which existed prior to its adoption. It thus
encouraged and in a significant way involved the state in racial discrimination
contrary to the Fourteenth Amendment. Hence, it was not an exhibition of
complete neutrality.

"see, e.g., United States v. School Dist. 151, 286 F. Supp. 786 (N.D. Ill.),
a ff'd.. 404 F. 2d 1125 (7th Cir. 1968) ; Coppedge v. Franklin County Bd. of Ed.
273 F. Supp. 289 (E.D.N. Car.), ard, 894 P. 2d 410 (4th Cir. 1988) ; Hobson
v. Hansen, 269 F. Supp. 401 (D.D.O. 1987), aff'd sub nom., Smuck v. Hobson, 408
F. 24 175 (D. (3. Cir 1969) ; Blocker v. Board of Ed., 228 F. Supp. 208 (E.D.N.Y.
1904) : Taylor v. Board of Ed., 191 F. Supp. 181 (S.D.N.Y.), ard, 294 F. 24 36
(2d Cir. 1981).

In our own Circuit, sweeping plans for desegregation were formulated by the
United States District Court for the Western District of Oklahoma on its own
initiative after the school board failed to act, and these plans were approved by
the Court of Appeals. Dowell v. School Board of Oklahoma City Public Schools,
244 F. Supp. 971 (W.D.Okl.), ord., 375 F. 2d 158 (10th Cir. 1967).

In Hobson, Circuit Judge Wright, sitting by assignment in District Court,
adopted an intricate and detailed integration plan.
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tion in its place of a substitute plan which would have had the effect
of perpetuating school segregation, had not only a chilling effect upon
their rights; it had a freezing effect. Under the law of the case, we have
no alternative. The action taken must be ruled unconstitutional, and
the proposed action must be enjoined.

The case is a proper one for injunctive relief because :
1. Plaintiffs have no adequate remedy at law ;
2. Plaintiffs would suffer irreparable injury if relief were de-

nied; and
3. Plaintiffs will probably succeed at trial, at least on the cause

of action under consideration.
The motion for pmliminary injunction is granted.

303 F.Supp. 289 (1969)

VACATED AND RIMANDED-ATJOUST 27, 1969

(See 90 S.Ct. 12)

Suit by school children to enjoin implementation of resolution of
Denver School Board which rescinded previous resolutions pertidning
to integration of the schools. The district court granted the children's
motion for preliminary injunction ( 303 F.Supp. 279), and the city
school board appealed. On remand, the district court, William E.
Doyle, J., held that where Negro school children's action for prelhni-
nary injunction against city school board's implementation of resolu-
tion, which wouhl, in effect, defeat segregation of city schools, was
brought under statute granting cause of action for deprivation of civil
rights rather than under Civil Rights Act of 1964, provision of 1904
act withholding power from courts of the United States to order
transportation of pupils from one school to another for purpose of
achieving racial balance was not applicable.

Barnes and Jensen, by Craig S. Barnes, Gerald L. Jensen, Holland
and Hart, by Gordon G. Greiner, Lawrence W. Treece, Robert T. Con-
nery, Denver, Colo., for plaintiffs.

Itenry, Cockrell, Quinn and Creighton, by Richard C. Cockrell,
Victor Quinn, Thomas E. Creighton, Benjamin L. Craig, Michael
Jackson, Deliver, Colo., for defendants, except John H. Amesse, James
D. Voorhees, Jr., and Rachel B. Noel, as individuals.

SUPPLEMENTAL FINDINGS, CONCLUSIONS AND
TEMPORARY INJUNCTION

William E. Doyle, District Judge.
This case is before the court following remand issued by the U.S.

Court of Appeals for the 10th Circuit on August 70969. In its opin-
ion the court of appeals (1) questioned the sufficiency in terms of



specificity'of our injunctive order, and (2) directed that this court con-
sider, title IV, section 407(a) of, the 1964. Civil Rights Act (42 U.S.C.
2000c-6 ) . , .

A hearing; was held on August 7, 1969., The court, fiavirig heard the
arguments, does hereby issue a more specific injunctive order. The
question of the applicability of .the above mentioned statute will be
considered in a supplemental opinion. Also, the following supple-
mental findings are added to the oral findings of fact given from the
bench on July23, 1969, and the formal findings of fact contained in
this court's opinion issued on the 31st day of July, 1969. The findings
hereinafter set forth are directed to the schools which received par-
ticular attention at the trial. These findings undertake to describe the
special circumstances surrounding these particular schools, and the
conclusions which are to be drawn from these findings.

FINDINGS OF FACT

BARRETT ELEMENTARY SCHOOL

Located at East 29th Avenue and Jackson Street

1. Barrett Elementary School was opened in 1960. At that time its
student body was 89.6 percent Negro. Presently the racial composi-
tion of Barrett is vietually 100 percent minority students (93 percent
Negro, 7 percent Hispano). Thus, from the time of its establishment
until the present Barrett has always been a segregated scthool.

2. The average percentage of Negro teachers in elementary schools
in School District No. 1 as of September 1968 was 8.5 percent. In Bar-
rett school the percentage of Negro teachers is 52.6 percent. This con-
centration of Negro teacheis in a "Negro" school has further con-
tributed to the categorization of Barret as a segregated school.

3. Between 1950 and 1960 the Negro population, which previously
had been concentrated in an. area known as "Five Points" began to ex-
pand to the east. By 1960 it Mild moved up to Colorado Botilevard, a
natural dividing line. This trend of population was apparent long
before the migration of the Negro population eastward. to Colorado
Boulevard was completed. With full knowledge of this population
trend and the fact that Barrett would be a segregated school from the
time of its establishment, the board proceeded with and carried into
effect the -plans for the building of that school.

4. At the time that Barrett was built, the school board created the
eastern boundary of the Barrett district along Colorado Boulevard.
Thus, the eastern boundiuy of Barrett school district was made coter-
minous with the eastern boundary of Negro population movement at
that time. This insured the character of Barrett as a segregated school.

5. When Barrett was built, Stedman Elementary School, in a pre-
dominantly white area east of Colorado Boulevard a few blocks from
the Barrett site, was operating at approximately 20 percent over
capacity. Had the eastern boundary of the Barrett district been set
to the east of Colorado Boulevard, it would have resulted in some
integration of Barrett, while alleviating somewhat the overcrowded
conditions at Stedman. By establishing Colorado Boulevard as the
eastern boundary of the Barrett district, the board declined to utilize
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Barrett to achieve these salutary effects. Furthermore, Barrett was
built as a relatively small school (capacity. 450) Vhich further pre-
vented its use to relieve overcrowded conditions in the neighboring
"white" Stedman. Thus, Barrett was built and opened as a segregated
school.

6. In light of the facts as they existed in 1960, there can be no doubt
that the positive acts of the board in establishing Barrett and de-
fining its boundaries were the proximate cause of the segregated
condition which has existed in that school since its creation, which con-
dition exists at present.

7. The action by the board with respect to the creation of Barrett
school was taken with knowledge of the consequences and these conse-
quences were not merely possible, they were subsiantially certain.
Under such conditions we find that the board acted purposefully to
create and maintain segregation at Barrett.

8. The board maintained the segregated condition which it had
created at Barrett by failing to take any action to correct it between
1960 and 1969. On April 24, 1969, the board passed Resolution 1531
(operative September 1969) which would have desegregated Barrett
by altering school district boundaries. Prior to the passage of Resolu-
tion 1531, Barrett was 93 percent Negro and 7 percent Hispano. The
racial composition in that school subsequent to implementation of
1531 would have been 73 percent Anglo, 24 percent Negro, 3 percent
Hispano.

9. On June 9, 1969, the board, by a 4 to 3 vote, rescinded Resolution
1531 and thereby reaffrmed its prior policy of maintaining and per-
petuating segregation at Barrett. Although this was carried out in
response to what was called a voter mandate in a school board election,
there can be no doubt that the purpose and effect of the action was
segregation.

STEDMAN ELEMENTARY SCHOOI,

Located at East 29th Avenue and Dexter Street (eight blocks east of
Barrett Elementary School)

1. Stedman Elementary School was in 1960 a predominantly "white"
school, the student body being only 4 percent Negrro. However, as a
result of Negro population trends and rigid adherence to school
boundaries by the board, by 1962 Stedman was 50-65 percent Negro.

2. In 1962 and for several years prior thereto, Stedman had been
overcrowded. Although Stedman could not be considered a segregated
school at that time, it was clear by virtue of area population movement
that it would become segregated in the near future if immediate steps
were not taken to alleviate the overcrowding and stabilize the racial
composition. Seven boundary changes were proposed in 1962, three
of which wond have relieved overcrowding at Stedman by placing the
overflow in Smith, Hallett, and Park Hill, each of which was pre-
dominantly Anglo at that time. The board rejected the three Stedman
proposals, adopting the other four which pertained to areas with Negro
populations of less than 3 percent. By refusing to pass the proposed
boundary changes for Stedman, overcrowding was perpetuated and
Negro students at that school were prevented from attending nearby
"Anglo" schools.
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3. By 1963 Stedman was only 18.6 percent Anglo and was still over-
crowded. In 1964, the board adopted several boundary changes, two of
which had the immediate effect of aggravating the segregated situa-
tion at Stedman by transferring predominantly Anglo portions of the
Stedman district to other "white ' schools in the area. First, a pre-
dominantly "white" 13ortion Of .the Stedman zone was detached to
Hallett. Second. the Park Hill-Stedman optional zone was transferred
to Park Hill. This area was approximately 96 percent Anglo, and
represented that part of the Stedman district with the lowest Negro
population. These changes did not sianiticantly reduce overcrowdmg
at 'Stedman. Rather, they tended to ferther searegate Stedman by re-
moving the option open to many Anglo stnents to attend Stedman
and preventinff Negro students at that school from attending the
1)1edominantl3rAnglo Schools in Park Hill.

4. Between May 1964 and May 1965., four mobile units were placed
at Stedman to relieve the overcrowded conditions. This, like the pre-
vious actions of the board with respect to school boundaries in the
Stedman district, had the effect of preservina the Anglo character of
certain Park Hill schools and the segregateXstatus of Stedman.

5. AS of 1968, Stedman was 94.6 percent Negro and 3.9 percent
Ant,r1o. On April 24, 1969, the school board passed Resolution 1531
which was designed to alleviate the containment of Negro students
in Stedman which had resulted from the board's conscious efforts to
preserve the Anglo character of other Park Hill schools. While 1531
would not have substantially reduced the percentans of Negro stu-
dents at Stedman, it did provide that an additional 120 Nearo chil-
dren were to be transported from Stedman to predominantry Anglo
schools (prior to this time 286 Stedman students were being bused to
Force, Schenck, and Denison schools). This would have provided an
additional outlet for Nearo children at Stedman, enabling them to at-
tend a racially integrated school, and at the same time would have
removed the need for the four mobile units. This was designed to re-
lieve and mitigate the intense segregation condition at Stedman as
well as to relieve overcrowding.

6. On June 9, 1969, the school board repealed Resolution 1531. The
natural and probable consequences of the board's action was to con-
tinue the containment of Nearo students at Stedman and to reassign
Negro children who would lave attended an integrated school under
Resolution 1531 to the segregated Stedman.

7. The actions of the board with respect to boundary changes, in-
stallation of mobile units and repeal of Resolution 1531 shows a con-
tinuous affirmative policy desianed to isolate Negro children at Sted-
man and to thereby preserve die "white" character of other Park Hill
schools.

PARK HILL AND PHILIPS ELEMENTARY SCHOOLS

Park Hill, located at 5050 East 19th Avenue, eight blocks south and
six blocks east of Barrett). Philips, located at 6550 East 21st Avenue
(seven blocks south and 25 blocks east of Barrett).

1. In 1960 both Park Hill and Philips Elementary Schools were
overwhelmingly Anglo in racial composition. Despite continued
Negro population movement into these school districts, Park Hill and
Philips presently continue to have a majority of Anglos in the stu-
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dent body. This characteristic of both schools is due at least in part to
the efforts of the board to prevent the use of Park I1111 and especially
Philips to relieve the overcrowdinKat Stedn Ian.

2. By 1968 the racial composition of Park Hill was 71.0 percent
Anglo, 23.2 percent Negro and 3.9 percent Hispano. The racial compo-
sition of Philips was 55.3 percent Anglo, 36.6 percent Negro and 5.2
percent Hispano. The pmbable result of inamtaining rigid school
boundaries in these districts combined with the present trend of Negro
population movement would be the transition of Philips and Park
Hill into substantially segregated schools.

3. On April 24, 19691 the board Lamed Resolution 1531 which would
have stabilized the racial composition of these two schools (Park Hill
would have been stabilized at 79 percent Anglo, 13 percent Xegro,
8 percent Hispanoi Philips would lave been stabilized at TO percent
Anglo, 22 eercent Negro, 8_ percent Wmpano), by a systeni of transport-
ing some al students at Park Hill to Steele and Steck Elementary
Schools and 80 students from Philips to Ashley and Palmer Elemen-
tary Schools. Also, 80 students would be transported to Philips from
Palmer and Montclair Elenientary Schools. Resolution 1531 recog-
nimd the interrelation,thip between Philips and Park Hill schools
and Stedman, Barrett and :iallett. Thus, even though Philips and
Park Hill were not segregated as of 1969, the hoaxi felt that effective
desegregation could take place at Barrett, Stedman, and Hallett only
if other Park Hill arra schools were included in a total plan.

4. The school board repealed Resolution 15.31 on June 9, 1969. The
effect of this action was to restore the original boundaries in the Park
1E11 and Philips districts, the probable result of which would be a
gradual increase of Negro students into Park Hill and Philips schools
ultimately approaching a segregated situation. Furthermore, by meal
of 1531 Park Hill and Philips would be reestablished as buffers against
the infhot of Negm children into other AW, o schools in the Park Hill
area. Stedman, 13arrett, and flatlet would be returned to their status
as overcrowded, segregated schools with no effective outlet provided
into predominantly Anglo schools such as Ashley and Palmer.

h. In light of the natural and probable segregative consequencesof
removing -the stabilizing effect of Resolution 1531 on Park Will And
Philips and reestablishmg the original district boundaries, the board
must be regarded as having acted with a purpose of approving those
consequences.

6. These boundary changes for Park Hill and Philips are neeemary,
to the snecess of the entire plan called for in Resolution 1531.

nAtattre tt.tmtvratrt illefftet

Located at 2950 Jasmine Street (20 blocks rast of Barrett)

1. The NexPro enrollment at Hallett Elementary School has increased

2. In 1942. severs1 bmmdary changes in the Park MU elementary
1

from approximately 1 percent in 1900 to 90 pettent in WA

school districts were proposed and all but three ttetr .adopted lw the I

board. One of the three bomulary prop:eels considered but notadopted 1

*Toad hare detached part of the fkedman district to RAW:. Ai that
thrte ,StetinrAn was MAI percent Negro and tra5 nrerertrwded. whereas

I
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Hallett was operating under capacity and was approximately 85-95
percent Anglo. The adoption of this boundary change would have
relieved some overcrowding at Stedman while increasing Negro enroll-
ment at Hallett. By refusing to adopt the change, Negro students were
confined in an overcrowded, segregated school and were denied the
opportunity of attending an integrated school,

3. One of the 1962 boundary changes which was adopted assigned
the Hallett-Philips optional zone to Philips. This reassigned zone was
predominantly Anglo and Philips was at this time virtually 100 per-
cent Anglo. There was no problem of overcrowding at either Hallett
or Philips. All that was accomplished was the moving of Anglo stu-
dents from a school district which would gradually become predomi-
nantly Negro to one which has remained predominantly Anglo.

4. By 1964 Hallett was 68.5 percent A.nglo. A boundary change in
that year detached a predominantly Anglo area from the Stedman
district to Hallett, and detached an 80 percent Anglo area from Hallett
to Philips. This latter area constitutecl the section of highest Anglo
concentration in the Hallett district. After the 1964 boundary changes,
Hallett was only 41.5 percent Anglo. This decrease in Anglo enroll-
ment was due in part to the transfer of the predominantly "white"
portion of Hallett's attendance area to Philips.

5. In 1965, four mobile units were constructed at Hallett. Shortly
thereafter, the board also approved the construction of additional
classrooms. At Ws time Hallett was atpmximtiely 75 percent Negro.
The effect of the mobile units and additional classrooms was to solidify
segregation at Hallett increasing its capacity to absorb the additional
in nx of Negro population into the area.

6. Resolution 1531, adopted by the board on April 24, 1069, provided
that the superintendent develop and institute plans to make Hallett a
demonstration integrated school by use of vnluntary transfer of pupils.
The proposed plan would have transferred MA Anglo sthdents to Hal-
lett while transporting 500 Hallett pupils to predominantly Anglo
schools. This would have decteased the Negro concentretion at Hallett
from approximately 90 potent to about 40 percent.

7. Resolution 1533, tossed by the board after the rescission of Ws-
olution 1531, also provides for a "voluntary exchange plan" for Hal-
lett. Although this latter iesolution does not refer to the purpose of
integration2 as did Resolution 1531, its intention seems to lw -sub-
stantially similar to that of 1531 with fermi to the Hallett situation.

MIXT ItriVitat Mint senora.

Located at 2540 Holly Street

1. In 1968 Smiley Junior High School was 23.6 percent Anglo, 71.6
percent 'Negro and 3.7 percent Hispano. The elementary school feeders
for Smiley stre Hallett (10.1 permit* Anglo, 84.4 percent Negro, 3.7
permit Ifispano) : Park Hill (71 percent Anglo, 23.2 percent iStegro,
3.c percent Hispano) : Smith (2.8 percent Anglo, 94.) percent Negro,
1.6 percent Hispatm) : Philips (55.3 percent Anglo. 36.6 percent Negro,
5,2 percent Itispanol : Stedman (3.9 percent Anglo, 914 percent Negro,
24) percent Hispano) : Ashley (85.8 percent Anglo. 6.4 percent Negro,
5.8 percent Hispano) and Harrington (5.0 percent Anglo, 77.7 per-
cent ;Vero, 15.2 percent Hispano). Beeause of ,Negm population move-

$1/1
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ment into this area, it is substantially certain that continuance of the
boundaries as reestablished by repeal of Resolutions 1520 and 1524 will
result in Smiley becoming almost completely Negro in the future.

2. Smiley has the scond highest number of minority teachers of any
junior high school in the city. There are 23 Negro and Hispano teach-
ers at Smiley, while no other junior high school, with the exception
of Cole, has more than six teachers from racial minority groups.

3. In light of the racial cs;mposition of the Smiley student body and
faculty in 1968, the racial composition of the Smiley feeders, and Negm
population movement into the area, we find that in 1908 Smiley was
a segregated school.

4. In 1969 the school board undertook to correct the segregated sit-
uation at Smiley by the adoption of Resolutions 1520 and 1524. These
resolutions were designed to desegregate Smiley by a substantial alter-
ation of junior high school boundary lines. Had the resolutions been
implemented, the racial composition of Smiley would have been 72
percent Anglo, 23 percent Negro, and 5 percent Irispano.

5. On June 9, 1969, the board repealed Resolutions 1520 and 1524.
The effect of this repeal was to reestablish Smiley as asegregated school
by affirmative boanl action. At the time of the repeal, it was certain
that such action would perpetuate the racial composition of Smiley at
over 75 percent minority and that future Negro population move-
ment would ultimately increase this percentage. Thus, the board acted
with full knowledge of exactly what the (=sequences of the repeal
would be. We, therefore, fmd that the action of the board in rescinding
resolutions 1520 and 1524 was willfal as to its effect on Smiley.

rAsr molt scnoot,

Located at 1545 Detroit Street

1. Before passage of Resolution 1520, East High School was approxi-
mately 54 peivent Anglo, 40 percent Negm, and 7 percent Hispano.
Resolution 1520 would have reduced the racial minority enmllment at
East to 32 percent. Neither before nor after the passage of 1520 could
East be considered a segregated school.

2. The boundary changes embodied in Resolution 1520, 1524, and 1531
would have indirectly affected the racial composition of East through
changes in East's feeder schools. Recession of these resolutions mi
through the feeder system, result in a segregated situation at East in
the future.

St-Runt or Ptsnistis
All of the elementary schools discussed in the supplemental findings

set forth above are located in the Perk 11111 area. There is a high
degree of interrelationship synong these schools, so that any action by
the board affecting the racial composition of one would almost cer-
tainly have an effect on the others. Nithermore, since all of these
elementary schools operate as feeders for Smiley junior nigh School
(with the exception of Herren), any factors affecting the metal com-
position of the elementary schools will also have a similar effect on
Smilev. It is significant to note that board actions between 1960 and
1969. 'Such as the 1962 and 1964 boundarychanges, dealt with the entire
Park Hill area and had some effect an each school in that section of
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the city. Thus, the board itself has continuously mcognized the inter-
relationship of schools in northeast Denver.

Between 1960 and 1069 the board's policies with respect to these
northeast Denver schools show an undeviating purpose to isolate Negro
students first in Barrett. and later in Stedman and Hallett while pre-
serving. the Anglo character of schools such as Philips and Park Hill.
The ultimate effect of the board's actions and policies in the face of a
steady influx of Negro families into the area was to create and main-
tain segregated situations at Barrett, Stedman: and Hallett which
ultimately led to a substantially segregated situation at Smiley.

In adopting Resolutions 1520. 1524, and 1531, the board recognized
its constitutional responsibility to desegregate schools in northeast
Denver. These resolutions were adopted by a 5 to 2 majority following
the recommendations of both the Special Study Committee created in
1962 and a second committee created in 1966, and recommendations
contained in the report of Dr. Gilberts and the board staff submitted
in October 1968. The reports of the 1962 and 1066 committees made
dear that the continued rigid adherence to the established school
boundary lines had led to segregation in several Park Hill schools.
These resolutions constituted legitimate legislative action designed to
remove the segregation in Park Hill schools by means which were both
moderate and reasonable in light of existing conditions.

Resolutions 1520. 1524. anti 1531 were designed to relieve segrega-
tion in Barrett, Stedman. Hallett, and Smiley by altering school dis-
trict boundaries. Among other things these resolutions ,vould have
transferred heavily concentrated Negro portions of the Barrett. Park
Hill. Philips, and Smiley districts to predominantly Anglo schools,
while transporting a substantial number of Anglo students to the
segregated schools. Segregation at Hallett and Stedman was to be
relieved by A vigorous policy of voluntary bussing. Although at the
time these resolntions were primed Philips and Park Hill schools were
liot segregated. the board ',rem:mixed that they wem key elements in
dealing witlt the interrekted situation in northeast Denver and that
any overall scheme for desegregating Barrett, Hallett,. Stedman. and
Smiler would necessarily require affirmative action with respect to
Park Hill and Philips.

On June 9, 1969, the board rescinded Resolutions 1520, 1524, and
1531. This action was taken with little study and was not justified in
terms of educational opportunity, educational qualitytor other legiti-
mate factors. The only stated imrpose for the rescission was that of
kepping faith with the will of the majority of the electorate.

The effect of the rescission was to restore and perpetuate the status
quo as it existed in northeast Denver prior to the passage of Resolu-
tions 1520, 1524, and 1531. This status quo WAS one of segregation at
Ilanytt, Hallett, Stedman, and Smiley. As a replacement for proposals
embodied in Resolutions 1520, 1524. and 1531, the board adopted Reso-
lution 1533 which in esgence tirovitles for desegregation on a voluntary-
basis, a program which has been unenceetsfal and which furnishes
little promitle.

et
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CoNet.rsioxs or I,
1. The policies and actions of the board prior to the adoption of

Resolutions 1520, 1524, and 1531, which conduct is specifically de-
scribed in the foregoing findings, constitute de jure segregation.

2. The adoption of Resolutions 1520, 1524, and 1531 was a bona Me
attempt of the board to recognize the constitutional rights of tlw per-
sons affected by the prior segregation.

3. The rescission of Resolutions 1520,1524, and 1531 was a legislative
act which had for its purpose restoration of the old status ojtio and was
designed to perpetuate segregation in the affected area. This act in and
of itself was an act of de jure segregation. It was unconstitutional and
void.

4. Section 407(a) of the Civil Rights Act of 1964. title 42 U.S.C.
2000c-6(a) has been fully considered. It does not apply to a private
civil rights action asserting violation of the Constitution. A supple-
mental opinion will expound the reasons in support of this conclusion.

PRELIMINARY INJUNCIION

This matter lumina come on for hearing upon remand by the Court
of Appeals for the 10th Circuit on the motion of plaintiffs for n pre-
liminary injunction, and the court having heard the testimony of the
witnesses, having reviewed and considered the exhibits in evidence
herein, and having heard the statements of counsel :

The court finds tliat:
1. The court has jurisdiction over the subject matter of this

action under 28 U.S.C. 1343(3) end 1343(4). This is a civil action
authorized by law and arisityz nnder title 42 U.S.C. 1983 and the
14th amendment of the Constitution of the United States:

2. The court has jurisdiction over the parties herein ;
3. Plaintiffs and the classes rhich they represent have no ade-

quate temedy at law
4. Unless this preliminary injunction issues, plaintiffs and the

classes which they tepresent will suffer irreparable injury;
5. Plaintiffs and their classes have demonstrated a reasonable

pmbability that they will ultimately prevail upon a full trial of
the merits herein.

I3ased upon the foregoing ruidin$s together with these contained in
the opinion heretofote rendered it is

Ordered, adjudged. and decreed that the motion fcr a tem-
porary injunction should be and the same is hereby granted
to the following extent:

The defendants, their agents and servants are enjoined
and restrained, during the pendency of this action, from
any conduct which would modify die status 9110 as it
existed prior to June 9, 1969, in respect to acquisition of
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equipment, destruction or relocation of documents, writ-
ings and memoranda, and are further enjoined and re-
strained from implementing Resolution 1533, insofar as
that resolution is an integral part. of the rescission of
Resolutions 1520, 1524, and 1531, and would seek to re-
store the segregated conditions which existed prior to the
adoption of Resolutions 1520, 1524, and 1531.

The defendants, their accents, and servants are further
ordered to make effective the following integration

Resolution 1520 insofar as it applies to Smiley Junior
High School (specifically, paragraphs 6 and 7 of the
boundary changes embodied in the said Resolution 1520) ;

Resolution 1524 insofar as it applies to Smiley Junior
High School (specifically, paragraphs 1 through 9, inclu-
sive, of the boundary c)ianges emodied in Resolution
1524) (paragraphs 8 and 9 being necessary to the deseg-
regation of Smiley Junior High School). Paragraphs

C, and D of ilesolution 1524, which deal with Cole
Junior High School: are not here considered, but nothing
herein contained is intended to prevent the implementa-
tion of those boundary changes:Ruling on these changes
is reserved until the trial.

Resolution 1581 insofar as it applies to boundary
changes concerning Barrett, Park Hill, and Philips Ele-
mentary Schools, and insofar as it direct the super-
intendent to establish Hallett Elementary School as a
demonstration integrated school through voluntary
transportation and to continue the practice of transport-
ing students from Stedman Elementary School to relieve
overcrowding and to permit the removal of mobile class-
room units at that school.

Resolutions 1520, 1524, and 1531 do not expressly call
for compulsory transportation; however, the board has
had for many years and now has a policy of transporting
students who live a ce.tain distance ftom their schools.
Such transportation is probably necessary in order to
carr,y out this decree, but nothing in this order shall be
construed to itiquire the board to use such transportation
if it can be dispensed with.

Nothing in this order shall prevent the school board from
proposing and submitting to this court any other plan for
integration.

Ruling's concerning East High School and Cele Junior
High School are hereby reserved pending consideration of
this action at the trial on the merits.

This temporary injunction shall continue during the pendency of
this snit and until the action is tried on its merits.

4111 07.1
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APPEMIX A

34d Ars

OPINION

APPLICAMILFIT OF Swnox 407(a) or TnE CND, Monts Acr or 1964

The Court of Appeals for the 10th Circuit has temanded this case
in part for this court's prior determination of the applicability and
effect of section 407(a) of the Civil Rights Act of lett (42 U.S.C.
2000c-6(a) )1 which section contains the following proviso:

. . . provided that nothing herein shall empower any offi-
cial or court of the United States to issue any order seeking
to achieve a racial balance in any school by requiring the
transportation of pupils or students from one school to an-
other or one school district to another in order to achieve such
racial balance, or otherwise enlarge the existing power of the
court to insure compliance with constitutional standards.

We have considered the arguments of counsel, both oral and in
briefs. We conclude that the above proviso does not limit the power
of this court to direct the school board to implement Resolutions 1520,
1524. and 1531 to the extent ordered.

Section 407(a) refers to actions brought by the Attorney General
of the United States under the autliority grranted him by that section.
The proviso appears in this context, and thus on its face does not apply
to a case such as this, which is not brought by the Attorney General.
Defendants call our attention to a comment made by then Senator
Humphrey during congressional debate on the act to the effect that
the proviso applies to t e entire 1964 Civil Rights Act. Assuming that
condruction to be correct, the instant case is not brought under the
1964 Civil Rights Act but rather under 28 U.S.C. 1343 and 42 U.S.C.
1983.

4032
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The legislative history of section 407(a) indicates that the proviso
meant only that Congress was not taking a position on thequestion of

ithe propriety of transportation to achieve racial balance n a Cast, of
de facto segregation. See United States v. Jefferson County Bd. of Ed.
(372 F. 2d 836, 880 (5th Cir. 1966). atrd on rehearing with order
modified. (380 F. 2d 385 5th Cir. 1967) (en bane).

We hive concluded that the instant case is one in which the borrd
has actively contributed to the segregated conditions found to exist.
The act applies, if at all, to a de facto segregation situation. The Court
of Appeals for the Seventh Circuit made this distinction in United
Paten v. School District 151 of Cook County, ;win (404 F. 2d 1125
(7th Cir. 1968)), where it was held that the proviso in section 407(a)
had no application where transportation was "not done to achieve
racial balance, although that may be a result, but to counteraet the
legacy left by the board's history of discrimination." (404 F. 2d at
1130.) Counteracting a legacy is precisely what flue order in the instant
case is intended to do.

The language of the proviso indicates that its purpose was to pre-
vent the implication that section 407(a) enlarged the powers of the
Federal courts. The proviso states that. the section grants a court no
power to order transportation to achieve racial balance. nor does the
section "otherwise enlarge the existing power of the court to insure
compliance with constitutional standards." The equitable powers of
the conrts in directing compliance with constitutional mandates exist
independent of the 1964 Civil Rights Act. Unikd States v. Jefferson
rounty Bd. of Ed. (372 F. 2d 836. 880 (5th Cir. 1966) ). The proviso
merely explains that section 407(a) is not to be construed to enlarge
the powers of the courts; it does not limit those powers-

It would be inconsistent to construe the proviso as a limitation on
the power of the courts to correct a deprivation of rights which sec-
tion 407(a) itself is intended to remedy. The congressional policy be-
hind the 1964 act should not be diluted by !itch ii construction.

In United States v. &hod Distrkt 151 of Cook COWIN. Illinois
(286 F.Supp. 786 1968)). the district court considered the
instant question and concluded:

That provision of 42 U.S.C. 20006-6 which withholds from
the courts the power to require transportation of pupils to
overcome racial imbalance in public schools vaist he construed
to relate to so-called de facto or adventitious segregation. It
is inapplicable where, as here. the existing seFregation of
pupils and teachers is inseparable from the practices and poli-
cies of the defendants.
(286 P. Supp. at 709.)

In affirming this constriction of the statute The Court of Appeals
for the Seventh Circuit used the following strong language:

Defendants next contend that they have no constitutional
duty to bus pupils, in the district, to achieve a racial balance.
It is true that 42 U.S.C. 2000c-6 withholds power from offi-
cials and courts of the ITnited States to order transportation
of pupils from one school to another for the purpose of achiev-
mg racial balance. However, this question is not before us.
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Although we recognize that past residential segregation it-
self, in the district, severely unbalanced racially the school
population, the district court's judgment is directed at the
unlawful segregation of Negro pupils from their white coun-
terparts which is a direct result of the board's discriminatory
action. Therefore, the district court's order is directed at eli-
minating the school segregation that it found to be uncon-
stitutional, by means of a plan which to some extent will dis-
tribute pupils throughout the district, presumably by bus.
This is not done to achieve racial balance, although that may
be a result. but to counteract the legacy left by the board's
history of discrimination.

The Constitution forbids the enforcement. by the Illinois
School District, of segregation of Negroes from whites merely
because they are Negroes. The congressional withholding of
the power of courts in section 2000e-6 cannot be interpreted
to frustrate the constitutional prohibition. The order here
does not direct that a mere imbalance of Negro and white
pupils be corrected. It is based on finding's of unconstitutional,
purposeful segregation of Negroes, and it directs defendants
to adopt a. plan to eliminate segregation and refrain from the
unlawful conduct that produced it.
United States v. School District 161 of Cook County, Illinois
(404 F. 2d 1125, 1130 (7th Cir.1908)).

Judge Wisdom. writing for the Court of Appeals for the Fifth
Circuit in the Jefferson County case, also considered the applicability
of the statute to a de jure case and determined that it did not apply.

The above are the sum total of court decisions on the subject How-
ever, they dispel any doubt as to its applicability.

We add that in reevaluating the case in light of the statute and in
reconsidering Resolutions 1520, 1524, and 1531, we determined that
the effort in 1520 to desegrvite East High School was not within
the ambit of a preliminary injunction either because of the statute
or for the equally good reason that the evidence as of now fails to
disclose a condition at East which merits a preliminary injunction.

313 F. Stipp. 01 (1970)

Action to eliminate school segregation. The district court, William E.
Doyle, J., held that if school boaid chooses not to take positive steps
to alleviate de facto segreption, it must as minimum insure that its
schools offer equal educational opportunity, and that evidence estab-
lished that equal educational opportunity is not being provided at
segregated schools within school district.

Order accordingly.
See also D.C. 313 F.Supp. 90.

11111111d1M11.1.

Barnes &Jensen, by Craig S. Barnm, Holland & Hart, by Gordon G.
Greiner, Denver, Cola, nrad It Harper, New York City, for
plaintiffs.
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Wood, Ris & Hames, by William K. Ris, Henry, Cockrell, Quinn
Creighton, by Thomas E. Creighton, Benjamin L. Craig, Michael

.Tackson, Denver, Colo., for defendants, except John H. Amesse, James
D. Voorhees, .Tr., and Rachel B. Noel, as individuals.

Charles F. Brega, Robert E. Temmer, Denver, Colo., for intervening
defendants.

MEMORANDUM OPINION AND ORDER

William E. Dona, district judge.
This is an action in which plaintiffs, parents of children attending

Denver public schools, sue individually and on behalf of their minor
children. It is also brought on behalf of a class and has proceeded as
a rule 23 class action.

The complaint contains numerous causes of action and counts, but
essentially it is complained that :

1. The Board of Education for School District No. 1, Denver,
unconstitutionally rescinded certain resolutions which were de-
signed to desegregate specific schools within the districts

2. The named defendants have created and/or maintained seg-
regated student bodies and faculties in many of the schools in
school district No. 1

3. The said school district has provided an unequal educational
tr...rortunity to students attending segregated schools within the

Plaintiffs pray for a declaratory judgment that the above acts are
unconstitutional and also seek broad injunctive relief prohibiting the
defendants from continuing their prior policies and requiring them
to remove the effects of their unconstitutional acts.

In July 1969, an extensive trial was had on plaintiffs' motion for a
preliminary injunction as to their first claim for relief, which claim
alleged that the rescission of the remedial school board Resolutions
1520, 1524, and 1531 was an unconstitutional act. This court held that
this attempted rescission was in fact unconstitutional, and ordered that
specified portions of Resolutions 1520. 1524, and 1531 be effectuated
pending full trial on the merits. ireyes v. Sehool Distrkt No. 1, Dearer.
Colo. (303 F. Sum. 279 (D.Colo.) ), Supplemental Findings and Con-
clusions (303 F.Supp. 289 (D.Colo. 1969)).

In February 1970, the case was tried on its merits. The plaintiffs, the
defendants, and the intervening defendants were fully heard. This was
a trial which continued for 14 trial days. It produced over 2,000 pages
of testimony and several hundred nxhibits. Thus, the case has been
fully tried with the exception of submission by the parties of tangible
plans. This phase of the case was deferred pending decision on the
issues involving alleged discrimination.

Plaintiffs' fitst claim for relief deals solely with the purpose and
effect of the rescission of Resolutions 1520, 1524. and 1531. Plaintiffs'
second claim for relief consists of three counts.' The first count of the
second claim alleges that the board of education has purposely created
and/or maintained racial segregation in certain schools within the dis-

1The plaintilfe' fourth count of the second claim for relief, based upon main-
tenance or a "track system," has been abandoned.

"**
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trict through boundary changes, school site selection, and the mainte-
nance of the neighborhood school policy. The second count alleges that
the segregated schools within the district are grossly inferior and pro-
vide an unequal educational opportunity for minority students; that
these schools do not even meet the separate but equal standard of
Messy v. Ferguson and that the board is obligated to remedy this in-
equality regardless of its cause.

Finally, plaintiffs contend that several schools were created and/or
maintained as segregated schools by actions of the board, and that
regardless of purpose or intent these acts are unconstitutional. We will
deal first with the schools which were the subject of the preliminary
hearing, considering the explanatory evidence offered at trial. Secondl
ly, we will consider the evidence which has been offered relative to
segregation and discriminatory educational opportunity in the core city
schools and, finally, we will discuss possible remedies.

Plaintiffs' first claim for relief alleges that the rescission of school
board Resolutions 1520, 1524, and 1531 was unconstitutional because
its purpose and effect was to perpetuate racial segregation in the
affected schools. This claim for relief was the subject of the hearing
on plaintiffs' motion for preliminary injunction.

Resolutions 1520, 1524, and 1531, promulgated in 1969, were de-
signed to relieve segregation and the tendency toward segregation in
schools located in the Park Hill area of northeast Denver. These
schools include Barrett, Stedman, Hallett, Smith, Phillips, and Park
Hill Elementary Schools; Smiley and Cole Junior High Schools; and
East High School.

The evidence presented at the preliminary hearing has been fully
incorporated in the present record. We deem it unnecessary to describe
it in detail since it is fully set forth in 803 F.Stwp. 279, 239. A recap
will, however, serve to bring those proceedings into context.

Prior to 1950, the Negro population of Denver was concentrated in
a portion of the city known as Five Points, which is located west of
Park Hill. Beginning in 1950, the Negro population n an east-
ward migration which, by 1960, had reached Colorado I ulevard, a
natural crividing line. Since 1960, this migration has extended east of
Colorado Boulevard into Park Hill. It is the acts of the defendants,
taken in the face of this population movement, which plaintiffs con-
tend created the de jure segregation complained of in the first claim for
relief.

Barrett Elementary School was opened in 1960 at East 29th Cve-
nue between Jackson Street and Colorado Boulevard. The site selected
for Barrett, along with the size of the school and its established bound-
ary lines insured that it would be a ted school from the date of
its opening.2 From these and othe7favagsla we concluded at the pre-
liminary hearing, and we now affirm that holding, that the school
board intended to create Barrett as a segregated school and prevent
Negro children from attending the predominantly Anglo schools east
of Colorado Boulevard.

When I3arrett opened In 1900, Its student body was 89.6 pererat Negro.

411 dr) s-*
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At trial (on the merits) defendants attempted to justify Barrett on
the ground that until 1964 the board maintained a racially neutral
policy. Racial and ethnic data were not. maintained by the district, and
race was not considered as a factor in any decision. Defendants fnrthe
stated that:

1. The Barrett site had been owned by the district since 1949
and a school was needed in that general vicinity;

2. Colorado Boulevard was established as the eastern boundary
of the Barrett attendance zone because it was a six-lane highway
and would have been a safety hazard were children required to
cross it: and

3. Barrett was bnilt relatively small because its main function
was to relieve overcrowding in existing schools rather than to
accommodate any significant projected increase in area population.

The above factors fail to provide a basis for inferring that a justifi-
ably rational purpose existed for the action taken with respect to
Barrett. First, the district owned other sites east of Colorado Bottle-
vard.3 Had a school been built on one of these sites, it would have not
only served the Barrett area, it would also have been integrated. Sec-
ond, the fact that in 1960 many elementary, school subdistricts included
areas on both sides of busy thoroughfares indicates that safety was not
a primary factor in setting school boundaries.* Third, because of Bar-
rett's small size and the location of its subdistrict boundaries, narrett
relieved overcrowding only at the two predominantly Negro elemen-
tary schools west of Colorado Boulevard while affording no relief to
the overcrowded Anglo Stedman Elementary School eight blocks east
of the Barrett site. Finally-, at the time the decision to build Barrett at
29th and Jackson was made public, a large portion of the Negro com-
mimity opposed the plan on the Found that Barrett would clearly be
a segregated school. This opposition was made known to the board,
Aid, thus, the school board cannot now claim that it was uninformed
as to the racial consuptences of its decisions. Indeed, at that time it was
the view of the school administration that it was precluded from tak-
ing action which would have an integrating effect.

Between 1960 and 19652 several boundary changes were made. in the
Park Hill area and mobile units were employed in some Park Hill
schools to relieve overcrowding.5 The effect of these various acts on
the racial composition of Park Hill schools was identical. Each tended
to isnlate and concentrate Negro students in those schools which bad
become segregated in the wake of Negro population influx into Park

I Dr. Oherholtzer testified that at the time Barrett was built. the School Dis-
trict also owned sites at 35th and Dahlia and 36th and 3asmine (Tr. pg.2084).

'For example, in 1980, the attendance areas of the following elementary schools
included areas on both sides of the indicated thoroughfares: Teller and Steck
(Colorado Blvd.) : Albion, Park mu, Teller, Stevens. Wyman, Emerson, Evans,
Greenlee, Cheltenham, and Colfax (Colfax Ave.) ; Crofton and Ebert (Broad-
way) ; Colombian, Cheltenham. Eagleton and Barnum (Federal Blvd.). Further-
more, it was the policy of the Board to place an elementary school at the center
of its attendance area wherever possible. This policy was clearly ignored in the
cage of Barrett.

'The 1982 and 1984 boundary changes affected Stedman. Hallett. and Phillips
schools. Mobile units were added to Stedman in 1904 and 1965 and to Hallett in
1966. For a more complete discussion as to the consequences of these boundary
changes and mobile units see our opinions on plaintiffs' motion for preliminary in-
junction, reported at 303 P'.8upp. 279 and 303 F.Supp. 239.

g a 7
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Hill while maintaining for as long as possible the Anglo stat us of those
Park Hill schools which still remained predominantly white. From
this uniform pattern we concluded that the school board knew the
consequences and intended or at least approved of the resultant racial
concentrations. We find nothing in the evidence presented at the trial
which detracts from this conclusion.

As noted in our former opinion, in 1962 a Special Study Committee
on Equality of Educational Opportunity in the Denver Public Schools
(Voorhees committee) was created. Following a thorough study, the
committee recommended that the school board consider racialt ethnic,
and socioeconomic factors in establishing boundaries end locating now
schools, and that boundaries be set so as to establish heterogeneous
school communities. Pursuant to this recommendation the board
adopted policy 5100, which celled for changes or adaptalions which
would result in a more diverse or heterogeneous racial and ethnic
school population.

A second study committee (Berge committee) was established in
1900 to examine the policies of the board with respect to the location
of new schools in northeast Denver and to suggest changes which
would lead to integration of student population in Denver schools.
This committee recommended that no new schools be built in north-
east Denver that a cultural arts center be established which would be
attended by students from various schools on a half-day basis once or
twice a week ; that educational centers be created ; end that a superior
school program be initiated for Smiley end Baker Junior High
Schools.

After more then 0 years of studying and discussing these committee
reports and recommendations, the board in 1908 passed the "Noel
Resolution" (Resolution 1490). The "Noel Resolution" noted that
policy 5100 recognized that continuation of neighborhood schools had
resulted in the concentration of minority racial and ethnic groups in
some schools within the district and that these schools provided an
unequal educational opportunity. The resolution directed the superin-
tendent of schools to submit to the board a comprehensive plan for the
integration of the Denver public schools.

Pursuant to the "Noel Resolution's" directive, the superintendent
submitted a report entitled "Planning Quality EducationA Propo-
sal for Integrating the Denver Public Schools:" Between January and
April 1969, the board studied the superintendent's report and pmed
three resolutions-1520, 1524, and 1531. These resolutions were the
product, of intense study and discussion and were developed only after
considering some 14 alternative plans. Basically, their purpose was to
eliminate segregation in the Negro schools in Park Hill while stabiliz-
ing the ram] composition of schools in transition. Thus,

m
these resolu-

tions constituted the first acts of departure fro the board's prior
undeviating policy of refusing to take any positive action which would
bring about integration of the I3ark Hill schools.°

In May 1969, a school board election was hold. Much of the cam-
paign revolved around Resolutions 1520, 1524, end 1531, especially

°To be sure, the Board had tulopted statements of policy, such ns Policy 5100,
suggesting that it had abandoned its prior philosophy. However, Resolutions 1520,
1524 and 1531 marked the first time the Board had backed up earlier policy state-
ments with affirmative action.
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those portions whiai called for imindatory bussing to relieve segrega-
tion. The two candidates who had pledged to rescind Resolutions 1520,
1524, p.nd 1531 were elected. On June 9, 1909, the three resolutions were
rescinded and in their stead the board passed Resolution 15331which
sought to achieve desegregation on a voluntary basis.' The rescissions
were effectuated with little study and were justified only as a response
to the community sentiment expressed in the school boardelection.

We concluded at the hearing on preliminary injunction that the
adoption of Resolutions 1520, 1524, and 1581 was a "bona fide attempt
of the board to recognize the constitutional rights of the persons af-
fected by the prior segreegation" (808 F. Supp. at 295). We further
concluded, on the other hand, that the act of the board repudiating
these salutary policies was a legislative act and one of do jure segre-
gation.

The rescission of Resolutions 1520, 1524, and 1581 was a legis-
lative act which had for its purpose restoration of the old
status quo and was designed to perpetuate segregation in the
affected area. This act in and of itself was an act of de jure
segregation. It was unconstitutional and void.
(808 F. Supp. at 295.)

At trial defendants claimed that the three resolutions had not been
implemented at the time of the rescission, and thus in effect that no
rights had ever vested under them. Yet the only apparent purpose of
the rescission was to maintain a segregated condition at those schools
which, but for the rescission, would have been afforded considerable
relief. True, the resolutions had not been carried out, but extensive
preparations were in progress. In any event, this cannot be made to
turn on any property right analogy. Plaintiffs were deprived of a right
to seek and possibly to attain equality.

Our preliminary injunction ordered full implementation of Resolu-
tions 1620, 1524, and 1681, except to the extent that the resolutions
apply to East High School and Cole Junior High School. We now hold
that the rescission Ls it applied to East and Cole was also unconstitu-
tional. The school board recognized that East High School contained
growing numbers of minority pupils and that this rapid advance to-
ward segregation threatened the high quality of education which had
always been characteristic of East High School. It was, therefore, con-
sidered desirable to reduce the number of minority students at East
and to stabilize the racial composition therein.8 Although East may not
now be a segregated school, it is unquestionably a school in transition.
Left alone it will quickly become segregated. The school board, with
the pLssage of Resolution 1510, was administering preventive justice.
It was making a reasonable and good faith effort to prevent East from
becoming a segregated school.

*Resolution 1533 provided for a voluntary exchange program at Hallett Elemen-
tary School on a reciprocal basis, i.e., a volunteering pupil from Hallett could
transfer to another school if a pupil from that school would volunteer to attend
Hallett. The Resolution also called for the transfer of 120 Stedman students, on
a voluntary basis, to other elementary schools where space was available.

Prior to the passage of Resolution 1520 the racial composition at East was ap-
proximately 54 percent Anglo, 40 percent Negro and 7 percent Hispano. The effect
of the resolution would be to reduce minority enrollment at East to 32 percent.
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Even though tho racial composition at Colo Junior High School
was not significantly changed by Reselution 1524, the resolution did
reduce the pupil membership at that school by 275 students. The pur-
pose of this change was to decrease the pupil-teacher ratio at Cole and
to make room for a numbor of special programs to be instituted there.
This was also a good faith effort by the board to improve the quality
of education at the predominantly Negro Cole. The action of the board
in aborting and frustrating this effort cannot stand.

We conclude then that the effect of tho rescission of Resolution 15k0
at East High was to allow the trend toward segregation at East to
continue unabated. The rescission of Resolution 1524 as applied to Colo
Junior High was an action taken which had the effect of frustrating
an effort at Cole which at least constituted a start toward ultimate
improvement in the quality of the educational effort there. It perhaps
looked to ultimate desegregation. We must hold thon that this frustra-
tion of the board plan which had for its purpose relief of the effects
of segregation at Cole was unlawful. Resolutions 1520 and 1524, as
they apply to East and Cole, should be implanented.

In reaching the above conclusiont we have very carefully considered
both the m9ority and minority opinions in the now famous Supreme
Court decision of Reitman v. Mulkey (387 U.S. 869, 87 S. Ct. 1627, 18
L. Ed. 2d 830 (1967)), and have concluded that both opinions fully
support the position which we have taken.

It will be recalled that Mulkey, like the case at bar, had to do with the
repeal of legislative acts which recognized rights guaranteed by tho
equal protcetion clause of the 14th amendment. These were in the form
of California statutes prohibiting the denial by individuals of the right
to be free and equal regardless of race. Tho plaintiffs were tenants in
apartment buildings, who were denied accommodations. py initiative a
constitutional amendment, proposition 14, was adopted. This seeming-
ly innocuous provision guaranteed to everyone unlimited right to de-
cline to sell or rent his property in his uncontrolled discretion. Thus,
proposition 14,or article I, section 26, effectively repealed the statute
relied on by plaintiff.

The Supreme Court struck down the California amendment adopted
by popular vote and did so despite its neutral visage. The Court held
that it had the effect of involving the State in "private racial discrimin-
ations to an unconstitutional degree." The majority opinion of Mr.
Justice White, in concluding thnt this was discriminatory State action,
said :

None of these cases squarely controls the case we now have
before us. But they do illustrate the range of situations in
which discriminatory State action has been identified. They do
exemplify the necessity for a court to assess the potential im-
pact of official action in determining whether the State has
significantly involved tiself with invidious discriminations.
Here we are dealing with a provision which does not just
repeal an existing law forbHding private racial discrimina-
tions. Section 26 was intended to authorize. and does authorize,
racial discrimination in the housing market. The right to dis-
criminate is now one of the basic policies of the State. The
California Supreme Court believes that the section will sig-
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nificantly encourage and involve the State in private discrim-
inations. We have been presented with no persuasive con-
siderations indicating that these judgments should be over-
turned.
(387 U.S. at 380-381,87 S.Ct. at 1034.)

Our case is like Mulkey in that it also involves repeal or rescission
of a previous enactment which extended and upheld nondiscriminatory
rights. Our case is stronger than Mulkey in that there the statute was
brought to hear on private transactions. Here, on the other hand, there
can be no question about whether it is the State which is discriminating.

The sole basis for the dissenting opinion of Justin Harlan was that
the constitutional provision was not State action ; that it was merelv a
proclamation of State neantlity in transactions private in nature. the
opinion of MI...Notice Harlan states :

In the case at hand California, acting through the initiative
and referendum, has decided to remain "neutral" in the realm
of private discrimination affecting the sale or rental of private
rmdential property : in such transactions private owners are
now free to act in a discriminatory manner previously forbid-
den to them. In short, all that has happened is that California
has effected a pro tanto repeal of its prior statutes forbidding
private discrimination. This runs no more afoul of the 14th
amendment than would have California's failure to pass any
ouch antidiscrimination statutes in the first instance. The fact
that such repeal was also accompanied by a constitutional pro-
hibition against future enactment of such laws by the Cal-
ifornia Legislature cannot well be thought to affect, from a
Federal constitutional standpoint, the validity of what Cal-
ifornia has done. The 14th amendment does not reach such
State constitutional action any more than it does a simple
legislative repeal of legislation forbidding private discrim-
ination.
(387 U.S. at 389,87 S.Ct. at 1688.)

It. cannot be argued in the ease at bar that the legislative action of
the sdmol board was neutrai. The board specifically repudiated meas-
ures which had been adopted for the purpose of providing a measure
of equal opportunity to plaintiffs and others. The school board action
was, to say the least, not neutral and the causal relation between the
school boaid action and the injuries is direct. We find and conclude
then that Mulkey not only supports our position, it is a compelling
authority in support of the conclusion which we have reached. It is so
closely analogous that we would be remiss if we failed to follow it.

II
The evidentiary as well as the legal approach to the remaining

schools is quite different from that which has been outlined above,
For one thing, the concentrations of minorities occurred at an earlier
date and, in some instances, prior to the Brown decision by the Su-
preme Court. Community attitudes were different, including the at-
titudes of the school board members. Furthermore, the transitions

041



345

were much more gradual and less perceptible than they were in the
Park Hill schools.

Still another distinguishing point is that we do not here have legis-
lative action similar to the rescission of Resolutions 1520, 1524, and
1531.

The first count of plaintiffs' second claim for relief alleges that de
jure segregation exists at Manual High School ; Cole Junior High
School ; Korey Junior High School ; Boulevard Elementary School ;
Columbine Elementary School ; and Harrington Elementary School
as a result of school board action designed to isolate Negro and His-
pano children in the above schools. Ftirthermore, plaintiffs claim that
this intentional isolation of minority children aggravated or produced
the segregated condition of the schools in question.

In support of their allegations, plaintiffs have offered boundary
changes and other acts on the part of the school board as constituting
de jure segregation.

Before discussing the acts which are relied on, one other factor needs
to be mentioned. In some of the schools there arc concentrations of His-
panos as well as Neoroes. Plaintiffs would place them all in one cate-
gory and utilize the''total number as establishing the segregated char-
acter of the school. This is often an overshnplification (certainly if
relief is to be granted in a school, the Hispano should receive the same
benefit as the Negro.) The plaintiffs have accomplished this by using
the name "Anglo" to describe the white community. However, the His-
panos have a wholly different origin, and the problems applicable to
them are often different.

One of the things which the Hispano has in common with the Negro
is economic and cultural deprivation and discrimination. However,
whether it is permissible to add the numbers of the two groups to-
(Tether and lump them into a single minority category for purposes of
Classification as a segregated school remains a problem and a question.

It would seem then that to the extent that Hispanos, as a group, are
isolated in concentrated numbers, a school in which this has occurred
is to be regarded as a segregated school, either de facto or de jure.

We turn now to a consideration of the evidence offered by plaintiffs
regarding boundary changes and elimination of optional areas, which
evidence is presented in support of their argument that de jure segre-
(ration exists in the a ffected schools. Our comments and knit] conclu-r-.
mons will follow.

NEW MANUAL HUM SCHOOL

Located at 1700 East 28th Avenue

Present racial composition :
60.2 percent Negro ;
27.5 percent Hispano; and
8.2 percent Anglo.

Both the old and the now Manual were and are located in the older
part of the city. This is an area which has long been occupied by the
Negroes and is now Tartly occupied by the Hispanos as well. In the
very earliest days of Denver it probably had no racial or ethnic charm-
ter, and before the Negroes it was in all likelihood occupied by labor-
ing people of various national origins.

C42
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The Negro movement has always been eastward because this has
been the only open corridor, and t'his continues to be the case. Plain-
tiffs' big complaint is that the school was built in this old location and
was thus earmarked for minority occupants. However, we have to be
mindful of the evidence that it was opened in 1953 at a thile prior to
Brown v. Board of Education (347 U.S. 483, 74 S.Ct. 686, 98 L.Ed.
873 (1954) ), and we are told that this location had the consent of the
people in the neighborhood. At that time there was much less concern
about minority concentration. The community concern was with the
nature and character of the new facility. In any event, the new Manual
High School had the same attendance 'boundaries as the old. The east-
ern boundary of the mandatory Manual attendance zone was between
Williams and High Streets, just one-half block east of the school site.'

In 1953, Manual was operating under its capacity, while East High
School, to the southeast, was filled to capacity." Although data is not
available as to the 1953 Hispano enrollment at Manual, we know that
in 1949-50 this figure was 23.5 percent. The Negro enrollment at
Manual in 1953 was 35 percent. We can infer, therefore, that when
new Manual opened in 1953, it was a minority school if Negroes and
Hispanos are aggregated. Nearby East High School was predom-
inantly Anglo, with a Negro enrollment of only 2 percent.

By 1956, Manual High School was 42 percent Negro. Whereas in
1953 the Williams-High boundary of the Manual attendance zone
was approximately coterminus with the easternmost point of Negro
population movement, by 1950 the Negro population bad expanded
eastward to roughly York Street. In January 1956, the school ad-
ministration recommended that the Manual boundary be moved east
to York Street, thus including a portion of the former East-Manual
optional zone." This proposed boundary, therefore, coincided with
the eastern movement cf. Negro population in that area.

The 1956 Manual boundary change was resisted by some members
of the Negro community on the ground that it would serve to contain
Negro students living between Williams and York at Manual by cut-
ting off their prior option to atend East. This concern was communi-
cated to the school board at a series of public meetings. The school
administration justified the change on the basis of the overcrowding at
East and the underutilization at Manual. Manual had sufficient capac-
ity to accommodate more students than those to be transfered under
the proposed boundary change. It was, therefore, suggested that the
boanl move the Manual boundary cast to Colorado Boulevs rd. This
would have embraced a predominantly Anglo neighborhood. Such a

°The new Manual attendance area was irregularly shaped with its northern
boundary at the city limits. its western boundary at the Platte River, and its
southern boundary at 17th Avenue. Only the eastern boundary, between Williams
and High Streets. Is relevant for the purposes of this ease.

"The capacity utilization of a school is a function of school size and number of
students. Plaintiffs have computed school capacity by using the figure of 30
students per room multiplied by the number of rooms in the school. Defendants
contend that this is unrealistic, became at lower achieving schools the student-
teacher ratio has been reduced, so that, for example, 25 students per room may
constitute capacity. Throughout this opinion, the lower achieving schools will be
considered undercapacity only where the degree of undercapacity as represented
by plaintiffs' data Is so great that it cannot be explained purely in terms of n
lower teacher-pupil ratio.

" East High School, at this time, had a Negro enrollment of 1 percent.
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move would not only have further alleviated overcrowding at East,
but would also have had some integrating effect at Manual. How much
we do not know. It would not have substantially changed its char-
acter, and the integrating effort would have been temporary, only be-
cause in a few years this neighborhood became Negro.

COLE JUNIOR MOH SCHOOL

Located at 3240 Humboldt Street

Present racial composition :
72.1 percent Negro;
25.0 percent Hispano ; and
1.4 percent Anglo.

In 1952, the eastern boundar y of Cole Junior High was four blocks
east of the school, between High and Race Streets." At this time
Cole was undercapacity while Smiley Junior High, a predomimmtly
Anglo school a short distance east of Cole, was overcapacity by ap-
proximately 300 students. Although the empty space at Cole would
have been :itilized to alleviate overcrowding at Smiley, this course of
action was not taken.13 Instead, the school administration determined
to construct an addition at Smiley.

In 1956, a boundary change was proposed whereby the eastern
boundary of Colo would be extended to York Street, thus transferring
part of the Cole-Smiley optional zone to Cole." This proposed change
was criticized by members of the Negro commlmity on the ground tliat
its tendency was to preclude Negro students who were living between
Race and York Streets from attending Smiley and would force them
to attend Cole, which, by this time, was rapidly becoming a segregated
school. Nevertheless, the Cole-Smiley boundary proposal wa- adopted.
After the shift in the Cole boundary, Smiley remained overcapacity
wh i le Cole was substantially undercapacity.

In 1958, another addition was built at Smiley. As in 1952, this
action was taken notwithstanding that empty spaces were available at
Cole.

In March 1909, the school board adopted Resolution 1524. which
called for the reduction of student population at Cole. This action was
designed to improve the educational opportunity offered to those
students remaining at Cole, while making room for special education

" Although there is no direct evidence of the racial composition of Cole th 1952,
we may infer that it was a predominantly minority school at that time from the
fact that in 194647 its racial composition was 43 percent Anglo ; 21 percent Ne-
gro; 29 percent Hispano and 7 percent "Mongolian." By 1952 the Negro enrollment
at Cole had increased to 3f) percent.

" This would presumably !!ave entailed the transfer of Anglo students at Smiley
to the predominantly minority Cole.

" This 1956 boundary change was allegedly made in response to the building
of Hill Junior High 'School. However, the Hill attendance zone was carved out of
the Smiley, Morey and Gove attendance zones and Cole did not play a significant
part in the creation of the Hill area. It is also apparent that the Cole-Smiley
boundary change of 1956 paralleled the Manual-East change of that same year,
and the objections of many Negro leaders were the same with respect to both of
these changes.

44
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programs for low achieving students. Resolution 1524 was rescinded
in June 1969.1 5

MOREY UNIOR 111011 501001.

LOCated at 840 East 14th Avemie

Percent racial composition :
52.4 percent Negro;
26.8 percent Anglo; and
18.6 percent Hispano.

The racial composition of Morey Junior High School in 1961 was
between 65 and 80 percent Anglo. Morey was surrounded on four sides
by optional zones. In 1962, the school board adopted boundary changes
which eliminated all but one of the Morey optional zones."' After this
enactment became effective, the estimated Anglo enrollment at Morey
declined to between 45 and 49 percent. Thus, the 1902 Morey boundary
changes were largely responsible for the transformation of Morey
from a predominantly Anglo school in 1961 to a predominantly minor-
ity school in 1962.

The defendants' testimony was to the effect that these changes were
made in order to better utilize the capacities of Hill, Byers, and Baker
Junior High Schools. The, testimony also showed that at that time
Cole .Tunior High School, whkh .was then predominantly Negro, was
overcapacity and Morey was the most convenient school available for
the purpose of accomplishing the objective. The effect, of course, was
to relieve somewlmt the concentration of Negroes at Cole, which sub-
stantially increasing the number of Negroes at Morey.

Undoubtedly, it is possible that the board could have worked out
a more equitable distribution. but it cannot be said that this was car-
ried out with the design and for the purpose of causing Morey to
become a minority school. The board could not have escaped criticism
from the plaintiffs if it had continued the concentration of Negroes
at Cole rather than transferring them to Morey.

" We have determined in part I of this opinion that the rescission of Resolution
1524 was unconstitutional and that Resolution 1524 should be effectuated with re-
spect to Cole. In this part of the opinion we are concerned only with whether
further relief is warranted with reference to Cole.

" The 1062 changes involved transferring the Morey-Hill optional zone to Hill ;
the Morey-Byers optional zone to Byers; the Morey-Cole optional zone to Morey ;
and the Baker-Morey optional zone to Morey. The racial composition of each of
these areas, as reflected by 1900 census tract data, is roughly as follows :

A. Morey-Hill optional zone-0 to 3 percent Negro, 0 to 3 percent Hispano
B. Morey-Byers optional zone-0 to 3 percent Negro, 0 to 3 percent Hispano
C. Morey-Cole optional zone-10 percent to over 50.1 percent Negro (with the

larger portion over 50.1 percent Negro), 3.1 to 10 percent Hispano
D. Baker-Morey optional zone-0 to 3 percent Negro, 10.1 to 25 percent Hispano
Also, a portion of the Cole Junior High mandatory zone was transferred to

Morey, the racial composition of this area being over 50.1 percent Negro and 3.1
to 10 percent Hispano.

A particularly strong protest with respect to the above boundary changes was
voiced by parents of Anglo children living between 6th and 8th Avenues in a
mandatory Morey attendance zone. They' asserted that these changes would trans-
form Morey into a minority school. In response to this protest the School Board
also transferred this area between 6th and 8th Avenues to Byers, a predomi-
nantly Anglo junior high school.
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BOULEVARD ELEMENTARY scum',

Located at 2351 Federal Boulevard

Present racial composition :
68.1 percent Hispano; and
29.9 percent Anglo.

In 1961, Boulevard Elementary School was iindercapacity and its
racial composition was 59 jprcent Anglo and 40 percent Ilispano.
Brown Elementary School, live blocks west of Boulevard, was operat-
ing at approximately full capacity and was 98 percent Anglo. Ash-
land Elementary School. northeast of Boulevard, was operating at its
capacity and was 61 percent Anglo and 37 percent. Hispano. The razing
of a portion of Boulevard resulted in a decrease in that school's capac-
ity, requiring the admhiistration to adjust the Boulevard boundaries.
The western portion of the Boulevard subdistrict. was transferred to
Brown and the southwest part of the Ashland attendance zone was
assigned to Boulevard. As a result of these boundary alterations, the
Hispano population of Boulevard was increased to 60 perfent while
reducing the Anglo enrolhnent to 89 percent, dins transforming Boule-
vard from a predominantly Anglo to a predominantly Hispano school.
The school administration denied that this decision had any racial or
ethnic character, maintaining that it was a matter of necessity because
of the age and condition of the building destroyed.

COLUMBINE ELEMENTM21 SCUOOL

Located at 2545 East 28th Avenue

Present racial composition :
97.2 percent Negro;
2.2 percent Hispano; and
0.6 percent Anglo.

In 1951, Cohunbine Elementary School MS overcapacity and its
Negro enrollment was 24 percent. Harrington Elementary was slightly
overcapacity and had no Negro students. Stedman Elementary School,
which has been considered in part I of this opinion, at 29th and Dexter,
was operating slightly under its capacity and also had no Negro stu-
dents.

Three optional zones were established around Columbine in 1952
Columbine-Harrington ; Columbine-Mitchell; and Columbine-Sted-
man. The asserted purpose of this action was to relieve overcrowding
at Columbine. However, since both Harrington and Stedman were
operating at approximately their capacity prior to the creation of the
optional zones, the effect of the administration's action was to slightly
decrease overcrowding at Columbine while creating an overcrowded
situation at Harrington and Stedman. Furthermore, a study of the
racial composition of these schools 1 year after the creation of the
optional zones indicated that the options were apparently employed by
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Anglo students as a means of escaping from Columbine to the almost
totally Anglo Harrington and Stedman."

Before considering the legal consequences of the above discussed
actions of the schoollJoard, there ere some other facts which should be
mentioned.

Former Superintendent Oberholtzer testified at great length to the
fact that the administration, including the board, followed a policy of
strict neutrality as far as segregation or integration was concerned.
Indeed, Superintendent Oberholtzer stated that even after the deci-
sion in Brown v. Board of Education, supra, he was of the opinion
that it was not permissible for him to classify Negroes as such even
for the purpose of bringing about integration. Thus, it was his belief
that he was committed to maintaining the status quo in the schools.
Other members of the board also denied vigorously that they had ever
been motivated by either an intention or desire to discriminate. Their
testimony was that the boundary changes and their other actions were
taken in order to utilize school capadties and carry out the neighbor-
hood school concept.

In examining the boundary changes and removal of optional zones
in connection with the several schools which are discussed above, we
do not find any wilful or malicious actions on the part of the board or
the administration (in relationship to elementary schools). As to these
schools, the result is about the same as it would have been had the
administration pursued discriminatory policies, since the Negroes and,
to an extent the Hispanos as well, always seem to end up in isolation.
The substantial factor in this condition is twofold : First, a failure on
thepart of the board or of the administration to take any action having
an integrating effect, and second, deeply established housing patterns
which have existed for a long period of time andwhich have been taken
for granted.

It should also be kept in mind that prior to Browny. Board of Edu-
cation supra, it was apparently taken for granted by everybody that
the stalls quo, as far as the Negroes were concerned, should not be dis-
turbed because this was the desire of the majority of the community.
Time and again the board members testified to the fact that in making
decisions they held hearings and finally bowed to the community senti-
ment. Thus, they say they did not intend to segregate or refuse to
integrate. 'They just founa the consensus and followed it.

Under the present state of the law, particularly in the 10th circuit,
a condition such as we have describea above does not dictate the con-
clusion that this is de jure segreae'ation which calls for an all-out effort
to desegregate. It is more like clo facto segregation, with respect to
which the rule is that the court cannot order desegregation in order to
provide a better balance.

It is to be emphasized here that the board has not refused to admit
any student at any time because of racial or ethnic origin. It simply
requires everyone to go to his neig;Lborhood school unless it is neces-
sary to bus lmn to relieve overcrowding.

"Between 1051 and 1952, the Negro enrollment at Columbine jumped from 24
percent to 31 percent, while there was no significant increase in Negro enrollment
at either Harrington or Stedman. Between 1052 and 1055, the Negro enrollment
at Columbine increased 38 percent.
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From the cases, we gleaned the following principles as essentials of
de jure segregation:

1. The State, or more specifically, the school administration,
must have taken some action with a purpose to segregate;

2. This action must have in fact created or aggravated segrega-
tion at the school or schools in question;

3. Current condition of segregation must exist; and
4. There must be a casual connection between the acts of the

school administration complained of and the current condition
of segregation.

The first of the above requirements actually consists of two ele-
mentsState action and a purpose to segregate. It seems unnecessary
to elaborate on the element of State action at this time, since plaintiffs
here emphasize only affirmative official acts.

The important distinguishing factor between de facto and de jure
segregation is purpose to segregate. See, e.g., Board of Education, etc.
v. Dowell (375 F. 2d 993 (1967) ) ; Downs v. Board of Education. of
Kansas City (336 F. 2d 988 (10th Cir. 1964)), cert. denied (380 U.S.
914, 85 S. Ct. 898,13 L. Ed. 2d 800 (1965) ). A.s the Court of Appeals
for the 10th circuit stated in Dowell, supra:

In Downs the trial court found the plan was not being used
to deprive students of their constitutional rights and here the
trial court, in substance, found to the contrary. It is still the
rule in this circuit and elsewhere that neighborhood school
attendance policies, when impartially maintained and ad-
ministered, do not violate any fundamental constitutional
principle or deprive certain classes of individuals of their
constitutional rights.

(375 F. 2d at 166.)
Segregative purpose may be overttas in the dual system maintained

in some States prior to Brown v. Board of Education, supra, or it
may be covertt in which case purpose normally must be proved by cir-
cumstantial evidence. In order to satisfy this element of purpose, the
intent to segregate need not be the sole motive for a school district's
action ; it need only be one of several factors which motivated the
school administration. Thus, regardless of how this purpose is mani-
fested, it is clear that:

. . . the constitutional rights of children not to be discrim-
inated against in school admission on grounds of race or
color.... can neither be nullified openly and directly by State
legislators or State executive or jtidicial officers, nor nullified
indirectly by them through evasive schemes for segregation
whether attempted "gemously or ingenuously"

Cooper v. Aaron (385 U.S. 1, 17, 78 S. Ct. 1401, 1049, 3 . Ed. 5, 19
(1958)).

The second requirement, assuming purposeful State action, is that
the act or act must have resulted in or substantially aggravated
segregation. A threshold problem here is a definition of "segregation."
This term connotes first and foremost a very heavy concentration of a
minority group within the school in question. Once you have a pre.
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dominantly minority school population, other factom come into con-
sideration. For example. the racial and ethnic composition of faculty
and staff. e.g., Bradley v; School Board (382 U.S. 103, 86 S. Ct. 224, 15
L. Ed. 2d 81 (1965) ) ; Hobson v. Hansen (269 F.Supp. 401, 502 (D.D.
C. 1907) ), a fi'd sub nom., Smack, v. Hobson (132 U.S. App. D.C. 372.
408 F.2d 175 (1969) ) : the equality of education opportunityoffered at
the school ; and the c'ommunity and administration attitudes toward
the school.

The third requirement, that. a condition of segregation presently ex-
ists. recognizes the fact that the term "de jure segregation" speAs in
present terms. In other words, if a past condition of segregation has
been remedied, either through positive State action or through the
natural course of events, there is, of course, no present injury justifying
equitable relief.

The final and most important element in this case is that of a causal
relationship between the discriminatory action complained of imd the
current condition of segregation in the school or schools involved.
Thus, it would be inequitable to conclude de jure segregation exists
where a de jure act had no more than trifling effect on the end result
which produced the condition." In such a case no relief can be granted,
for it is not the duty of a court of equity to punish a school board for
all past sins, but rather to afford a remedy only where past sins have
resulted in present injury.

This necessity of a causal connection between present injury and
past discriminatory acts was recognized in Hobson v. Hansen, supra.
Prior to 1954 the I5istrict of Columbia schools had been segregated by
law. In 1954 a neighborhood policy was adopted in the District. At

H ithe time the obRon case wits nstituted, Substantial desegregation had
not been achieved. Plaintiffs, therefore contended that the effects of
the dual system still remained and thal they were entitled to relief.
udge Wright held that the dual system was insignificant as a cause
of the present segregation :

This snit was bern 12 years after the institution of the
neighborhoiid schoo policy.... Many concurrent causes have
combined with the boardfs 1954 decision in the evolution of
present reality. If the segregation in the District's schools is
not currently objectionable under either an independent de
facto or de jure rationale, it would be very difficult to strike it
down merely because the neighborhood school policy failed to
produce sufficient integration when it replaced an overt de jure
system 13 years ago.
(269 F.Supp. at 495.)

So also in our case) the complained of acts are remote in time and
do not loom large when assessing fault or cause. The impact of the
housing patterns and neighborhood population movement stand out
as the actual culprits.

"Although pnst discriminatory acts mny not be a substantial factor' con-
tributing to present segregation, they may nevertheless be probative on the issue
of the segregative purpose of other discriminatory acts which are in fact a sub-
stantial factor in causing a present segregated situation. Thus, in part I of this
opinion, we discussed the building of Barrett, boundary changes and .the use of
mobile units as they relate to the purpose for the rescission of Resolutions 1520,
1524 and 1581.
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Plaintiffs have argued that the construction of the new manual in
1953 at the old site virtually insured its segregated character and
that this act, as well as the Manual and Cole boundary changes, to-
gether with the Smiley additions at a time when Cole was under-
capacity, are acts of de jure segregation. Quite apart from the cause
element which will be discussed further below, it cannot be said that
the acts wore clearly racially motivated. One would have to labor
hard in order to come up with this conclusion.

It can, however, be concluded that the segregation (or racial con-
centration) which presently exists at Manual and Cole, except insofar
as Cole was affected by Resolution 1524 and its rescission as explamed
above in part I, is not de jure. How much 'of an impact the board's
decisions at the time had on minority concentrations we do not know.
We do know that imich of the concentration occurred long after
these decisions were made. For example, the Negro population at
Cole and Manual increased over 20 percent between 1963 and 1968,
and the only contribution which the board could have made to that
resulted from inaction. An essential requisite of a violation of thc
equal protection clause of the Constitution in the present context is
positive legislative or administrative State action which discriminates
on account of race, and which produces the condition complained of.
The instant situation then cannot be placed at the admmistration
doorstep; if cause or fault has to be ascertained it is that of the com-
munity as a whole in imposing, in various ways, housing restraints.

Similarly, it is doubtful whether the 1952 boundary change at
Columbine can now be classified as a de jure act. To be sure, it in-
creased the minority concentration at Columbine; yet there is a dearth
of evidence that this was accompanied by a purpose to segregate
rather than a purpose to eliminate double sessions, which was also
a result of the change. In any event, as in the case of Manual and
Cole, this act appears in retrospect to have had little to do with the
present minorit y population at Columbine. Between 1953, the year
following the Columbine boundary modification, and 1969 the per-
centage of Negro enrollment at the school more than doubled. Even
the 1960 census tract data shows that almost the entire Columbine
subdistrict was in an area with over 50.1 percent Negro population.
It is not conceivable then that this 1952 boundary change, the im-
mediate effects of which were relatively insignificant, could be a cur-
rent cause of segregation at Columbine.

The Boulevard boundary change of 1962 was necessitated by the
legitimate need to reduce pupil enrollment due to the razing of a
portion of the school, Furthermore, there is absolutely no evidence
presented, other than the factof the 1962 change, upon which to base
a finding that the school district was motivated by an intent to segre-
gate Hispano students at Boulevard Elementary School,

The removal of the Morey Junior High School optional ones in
1962 did have the effect of increasing the concentration of minority
students at that school. It also had the salutary effect of relieving the
concentration of Negro students at Cole, a result consistent with de-
fendants' claim that it was carrying out a racially neutral policy.
Both the desirable and undesirable consequences of the 1962 changes
appear to have been byproducts of a general redistribution. In view
of that, it would stram both the facts and law to say that the ad-
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ministration acted with an unlawful purpose or design in this instance.
Moreover, whether Morey is presently a segregated school renmins

a question. To so categorize it requires the lumping together of all
non-Anglo groups. The current racial composition at Aforey is 52.4
percent Negro, 26.8 percent Anglo, 18.6 percent Hispano. Over 80
percent of the classroom teachers at Morey are Anglo. Morey is un-
questionably racially imbalanced, is in transition and will offer a
concentration problem unless the board acts to stabilize it.

Plaintiffs' further claim is that the neighborhood school policy itsel f
has been maintained by the school board for the purpose and wIth
the effect of segregating minority pupils to the degree that it is un-
constitutional. They rely on the rulings of our court of appeals that
the deliberate use of a neighborhood school system to perpetuate segre-
gation is unlawful. Board of Education, etc:v. Dowell (375 F. 2d 158
(10th Cir. 1967) ), cert. domed (387 U.S. 931, 87 S. Ct. 2054, 18 L. Ed.
2(1 993 (1967) ) ; Downs v. Board of Education (336 F. 2d 988 (10th
Cir. 1964) ) , cert. denied (380 U.S. 914, 85 S. Ct. 898, 13 L. Ed. 2(1
800 (1965) ). What we have Enid above regarding boundary changes
disposes of this contention. There is no comprehensive policy apparent
other than the negative approach which -has been described which
could be considered in this context. The board's eye-closing and head-
burying is not the kind of conduct which the circuit court had in mind
in bowell and Downs.

Finally, the third count of plaintiffs' second claim for relief urges
us to adopt a rule of law that a neighborhood school policy may in and
of itself create and/or maintain unconstitutional segregation, even if
the adoption of such a policy is motivated by legitimate factors. Plain-
tiffs' argument in essence is that the neighborhood school system is urn-
constitutional if it produces segregation in fact. We recognize that
some courts have moved along this line." However, the law in our cir-
cuit, as emmciated in Downs and Dowell, supra, is that a neighborhood
sdmol policy, even if it produces concentration, is not per 8e unlaw-
ful if :

. . . it is carried out in good faith and is not used as a mask
to further and perpetuate racial discrimination.
Board of Education, etc. v. Dowell (375 F. 2(1 158, 166 (10th
Cir. 1961) ).

The U.S. Supmme Court has not yet ruled on bhis question, and we
are here subject to the strong pronouncements of our circuit court.
Under these decisions plaintiffs are not entitled to relief merely upon
proof that de facto segregation exists at certain schools within the
school district."

In summary then, we must reject the plainti ffs' contentions that they
are entitled to affirmative relief because of the above mentioned bound-

"Hobson v. Hansen, 269 P.Supp. 401 (D.D.C.1907), sob nom., Smuck v. Hobson,
182 U.S.App.D.C. 872, 408 P.2d 175 (1909) ; Barksdale v. Springfield School Com-
mittee, 287 P.Supp. 543 (E.Mass.1905), vacated, 348 P.2d 201 (1st Cir. 1905) ;
Blocker v. Board of Education, 220 P.Supp. 208 (E.E.N.Y.1904) ; Branehe v.
Board of Education, 204 P.Supp. 150 (E.E.N.Y.1062).

There is no discernable difference in result between the de facto and de jure
varieties. Both produce the same obnoxious results, but the Supreme Court has
so far given its attention to the more serious problem of dual schools.

351
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ary changes and elimination of optional zones. We hold that the evi-
dence is insufficient to establish de jure segregation.

III
The third count of plaintiffs' second claim for relief alleges that de-

kndants are maintaining certain schools within the district whidi pro-
vide an unequal educational opportunity for the students attending
them; that these are segregated schools ;2' and that, therefore, the
students at these schools are being denied the equal protection of t he
law. The plantiffs seek relief for a large number of schools at every
level and in various conditions of racial concentration. fliese include
Barrett, Boulevard, Bryant:Webster, Columbine, Crofton, Ebert. Elm-
wood: Fairmont, Fairview. Garden Place. Gilpin, Greenlee. Hallett,
lEarrington, Mitchell, Smith, Stedman, Whittier. Wyatt, a na Wyman
Elementary Schools; Baker, Cole, Morey, and Smiley Jun:or High
Schools; and East, Manual, and West High Schools." In addition to
the charge that all these schools are segregated," plaintiffs maintain
these are inferior schools and that racial concentration produces the
inferiority. They use several indicia to establish the interiority and
inequality. All of these schools, they say, have (1) low average scho-
lastic achievement; (2) less experienced teachers; higher rates of
teacher turnover; (4) higher dropout rates: and (5) okler buildings
and smaller sites.

Extensive and detailed evidence has been presented establishing the
inferiority of plaintiffs' target schools. Some of these have high con-
centrations of either Negroes or Hispanos. Others are substantial, but
at the same time relatively marginal in this regard.

It is clear that there is a relationship between racial concentration
and inferiority in achievement and low standards and consequently
low mrale. Ilowever, our mission is to determine inequality based
ppon race or ethnic origin, and we cannot undertake to cure all other
ills which we might encounter here. The plantiffs, of course, believe
that all injustices ever encountered should be rooted out. Tentatively,
at least, we have determined that for the present purpose a concentra-
tion of either Negro or Hispano students in the general area of 70 to 75
percent is a concentrated school likely to produce the kind of inferiority
which we are here concerned with.

St Plaintiffs contend that where, as here. it is claimed that schools provide an
unqual educational opportunity, it is irrelevant whether the schools in question
are do jure or de facto segregated. This point Is discussed Inter In this selection.

"These schools were selected by plaintiffs through use of probability theory.
Thus, they claim that if all children were picked at random to attend each school
In the District, the probability that the present racial composition would result
at each of the above schools Is phenomenally low. We do note that the schools
selected through this procedure are generally those with the highest concentra-
tion of minority students In the District.

" Some of the above schools (Barrett, Smiley and East) have been considered,
and full relief has been granted, In part I of this opinion. However, since these
schools (with the exception of East) were clearly segregated before this suit
was instituted, the statistical data on the educational opportunity provided by
them prior to their desegregation has some relevance in creating an overall pic-
ture as to the effect of segregation on educational opportunity, and hence it is
included in the findings of fact which follow.
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In the columnar list below, the elementary, junior and senior high
sohools with respect to which the plaintiffs have presented evidence are
shown. It is to be noted that some of these schools are subject to the
findings and conclusions contained In part I of this opinion, but they
are nevertheless included here because of their racial concentrations,
if not in every instance their educational inferiority.

tin percent)

School Anglo Negro Ilispano

Elementary schools:
Barrett ' 67. 0 30. 5 1. 4
Boulevard _ 29. 9 . 5 08. 1
Bryant-Webster 23. 3 . 5 75. 5
Columbine . 6 97. 2 2. 2
Croftot. 7. 3 38. 4 51. 5
Ebert 10. 6 34. 6 52. 4
Elmwood 7. 9 00. 0 91. 6
Fairmont 10. 8 00. 0 79. 9
Fairview 7. 0 8. 2 83. 2
Garden Place 17. 0 17. 2 64. 7
Gilpin 3. 2 36. 4 59. 4
Greenlee 17. 0 9. 0 73. 0
l Follett 38. 2 a 4 2. 6
Ilarrington 2. 2 76. 3 19. 6
Mitchell 2. 2 70. 9 26. 7
Smith 4. 0 91. 7 3. 3
Stedinan 4. 1 92. 7 2. 7
Whittier 1. 4 94. 0 4. 5
Wyatt 1. 9 46. 4 51. 5
Wyman 27. 5 38. 0 29. 7

Junior high schools:
Baker 11. 6 6. 7 81. 4
Cole 1. 4 72. 1 25. 0
Morey 26. 8 52. 4 18. 6
Smiley ' 61. 2 30. 4 6. 9

Senior high schools:
East 50. 1 39. 9 7. 4
West 56. 6 9. 0 34. 0
Manual 8. 2 60. 2 27. 5

Barrett and Smiley have been integrated by the preliminary injunction.

Based on the rule of thumb adopted above, we are hero primarily
concerned with the following schools : Bryant-Webster, Columbine,
Elmwood, Fairmont, Fairview, Greenlee, Hallett, Harrington,
Mitchell, Smith, Stedman, and Whittier Elementary Schools; Baker
and Colo Junior High Schools; and Manual High *School.
A. Achievement

Plaintiffs' evidence establishes that the scholastic achievement in the
above schools is significantly lower than in the other schools in the
city. To evidence this, they point to the 1968 Stanford achievement
test results, which results aro designed to met sure the achievement
level of each pupil in specific scholastic areas, such as spelling,
arithmetic, and science. Achievement data for elementary, junior, and
senior high schools appears in appendix I.

At the elementary school level, these Stanford tests results are re-
ported in terms of grade level scores for the third and fifth grades in

Caul le:J)
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May 1968. Since May 1 marks the approximate date at which the
eighth month of school begins, we are told that a third-grade student
should be achieving at a 3.8 level at this time, while a fifth-grade
student should be aehieving at a 5.8 level.

We find that in May 1968, the children in the third grade at the
segregated schools in question achieved at a grade level of approxi-
matelY 2.96, and accordingly, were almost 1 full year below the level
at which they should have been achieving. With respect to all 91
schools in the district in 1968, the average median grade level was 3.57,
or approximately 6 months above the achievement level of the schools
listed above.

Similarly, the average achievement among fifth-grade students at
the 12 segregated elementary schools was 4.30. All fifth graders in the
district averaged 5.22, which is almost a full year ahead of the 12
segregated schools.

The data with respect to junior high schools, also shown in ap-
pendix I, is based upon the May 1968 Stanford achievement tests, and
is reported in terms of percentile scores (no grade placement scores
were available for junior or senior high schools). A percentile score
shows the percentage of pupils nationally whose scores are below the
given percentile. For example, if a student's percentile score on a
given test is 75, then 75 percent of the students in his grade nationally
have scored lower on that test. Similarly, 25 percent of the students
taking the test have scored higher.

The average percentile score for all ninth graders on all tests admin-
istered is 53.8. However, the two segregated junior high schools (Baker
and Cole) achieved at an average percentile score of -only 28.2. This is
some 29 percentiles below the averaotpercentile score among all ninth
graders. It is interesting to note tratt the highest average percentile
score of the two segregated junior high schools is lower than the
lowest average percentile score at any of the other junior high schools
in the city.

Senior high school data is based upon tests given in May 1968, to all
11th-grade students in the district, and, like the junior high school
data, these scores are reported in terms of average median percentile.

The average median percentile score for all high schools at the 11th-
grade level was 52. For Manual, the only minority concentrated high
school, the average percentile score was 30. Thus, at the 11th-grade
level Manual achievement was some 22 percentiles lower than the
high school average for the city, and 70 percent of all students na-
tionally performed better than the median at Manual.
73. Teacher experience

Faculty experience is an important factor in determining the educa-
tional opportunity offered at a particular school, and plaintiffs have
produced evidence which shows the percentage of faculty at a given
school with (1) no years of prior Denver public school experience; (2)
probationary status (0-3 years of experience) and (3) 10 or more
years' eeperience. Teacher experience data for elementary, junior, and
senior high schools appear in appendix II. At the elementary school
level plaintiffs have compiled teacher experience data for their 20
target schools and 20 selected schools with high Anglo enrollment. We
have here selected only those schools ont of plaintiffs' list of target
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schools which we find to be segregated, and have compared teacher
experience in them with teacher experience in plaintiffs' selected
Anglo schools.

The evidence establishes that in the 12 segregated elementary schools
in 1968, 23.9 percent of the teachers had no previous DPS experience,
48.6 percent were on probation, and 17.4 percent had 10 or more years'
experience. In contrast, in the 20 selected Anglo schools, only 9.8
percent of the faculty had no previous experience, 25.6 percent were
on probation, and 47.1 percentnearlv halfhad 10 or mom years of
experience. Of the 12 segregated elementary schools, only one
Bryant-Websterhad a higher percentage of teachers wieh 10 or
more years' experience than teachers with no experience or on proba-
tion, while 16 of the 20 Anglo schools had more teachers with 10 or
more years' experience than nonexperieneed or probationary teachers.

As to junior high schools, plaintiffs have introduced teacfier experi-
ence data on all junior high schools in existence in 1968 (see app.
TT). This evidence establishes that the segregated schools have
more probationary and nonexperienced teachers and fewer teachers
with 10 or more years experience than the selected Anglo schools.

The data with respect to senior high schools is similar to that on
junior high schools. As was the case with the junior high schools.
there are more high school teachers with no or little experience and
fewer with over 10 years at Manual than in other senior high schools.
C reacher turnover

The effect of teacher turnover on the quality of educational cropor-
tunity is twofold. First, a high teacher turnover rate tends to have a
disorganizing effect on the school in question. Furthermore, and more
important the teacher turnover rate in it particular school signifi-
cantly affects tbe experience of the faculty at that school. In the pres-
ent case, plaintiffs ha ve established that the present. policy with respect
to teacher transfers has the effect of creating a much higher turnover
rate at predominantly minority schools than at predominantly Anglo
schools. Th is in turn results in more faculty vacancies at these minority
schools and the assignment, to them of new teachers with little or no
Denver public school experience.

Denver pnblic schools policy 1617A deals with transfers for faculty.
On or about April 20 of each year, the assistant, superintendent for per-
sonnel services posts hi each school a list of teaching vacancies to be
filled the following school year. Those teachers who wish to transfer
to schools with vacancies submit an application. Although the prin-
cipal criterion for determining whether to grant an application for
transfer is "whether the request, will result in the best educational pro-
gram for the school district," one of the major considerations .for
filling vacancies is seniority. Thus, teachers with the most seniority
are normally given preference in making transfers. This transfer pol-
icy is embodied in an agreement between school district No. 1 and the
Denver Classroom Teachers Association.

This policy results in the more experienced teachers at minority
schools transferring out of those schools when vacancies are opened at
predominantly Anglo schools, with the resulting vacancies being filled
by inexperienced teachers.

in55
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D. Pupil dropout rates
Plaintiffs' evidence as to dropout rates in junior and senior high

schools 24 is set forth in terms of projected and annual dropout rates.
The ammal dropout rate merely indicates the percentage of students
who leave school during a given year. The propcted dropout rate for
a given year reflects the percentage of students beginning at a particu-
lar sclmol who will drop out before graduation (see app. III).

The evidence tends to indicate that, generally, the dropout rate is
higher at the two segregated junior high schools (Baker and Cole) and
Manual Senior High School than at the other schools in the district.
E. Buildivg faeilitks

Plaintiffs have introduced evidence in an attempt to show a dis-
parity in the age of school buildings and the size of school sites between
predominantly minority and predominantly Anglo schools. We would
agree that, in most general terms, this disparity exists. However, we do
not think that the age of a building and site size are, in and of them-
selves% substantial factors affecting the educational opportunity offered
at a given school. However, we do recognize that in schools which are
segregated, have less experienced teachers. and produce generally low-
achieving students, the fact that the physical plant is old may aggra-
vate the aura of inferiority which surrounds the school.

The above material stunmarizes plaintiff's evidence and our findings
as to the objective indici a of inequality at the schools for which they
seek relief. Although plaintiffs claim that factors such as inexperienced
faculty tend to contribute to the inferior educational opportunity
provided at these schools, their main argument is that the segregation
which exists at many of these schools makes a major contribution to
this inferiority.

Dr. Dodson, a professor of eduaction at New York University, who
has for the past 15 years studied the relationship between the
scholastic performance of minority children and segregated schools,
testified that a segregated school adversely affects a Negro child's
ability to achieve. He indicated that studies show that by the time a
school becomes segregated, it is looked upon by the whole community
as being inferior.

At, this point. the Negro community does not consider the segregated
school as a legitimate institution for social and economic advancement.
Since the students do not feel that the school is an effective aid in
achieving their goalacceptance and integration into the mainstream
of American lifethey are not motivated to learn. Furthermore, since
the parents of these Negro students have similar feelings with respect
to the segregated school. they do not attempt to motivate their children
to learn. Teachers assigned to these sohools are generally dissatisfied
and try to escape as soon as possible. Furthennore, teachers expect
low achievement from students at segregated schools, and chums do little
to stimulate higher performance.

The defendants do not acknowledge that segregated schools per se
produce lower achievement and an inferior educational opportunity.
They point to other factors, such as home and community environ-

"Since, by law, it is mandatory that children abtend school until the age of
10. there are no figures as to dropout rate with respect to elementary schools.

fl&irbCiao



300

ment, socioecomnomic status of the family, and the educational back-
ground of the parents as the major causes of inferior achievement. We
do not disagree that these factors are relevant, but we cannot ignore
the overwhelming evidence to the effect that isolation or segregation
per se is a substantial factor in producing unequal educational oppor-
tunity.

The first study of the equality of edticational opportunity in the
Denver public schools conducted by the Voorhees Committee recog-
nized this. In its 1964 report to the board of education this Com-
mittee stated that :

In a "neighborhood" school system one inevitable result of
concentrations of races and etlmic groups because of housing
patterns is concentrations of children in the schools into the
same groups. There is abundant authority to the effect that
"de facto" separation in schools may result in educational
inequalities, and there is in Denver wide belief among the
racial and ethnic minorities that the schools to which -their
children go are in some way unequal. In addition, however,
there is the fact that there is not available to many children
(perhaps a majority of the total school population, regardless
of race or ethnic background) the democratic experience of
education with members of other races and groups with which
they will have to live and compete. The responsibility to
eliminate or reduce this result where possible and to com-
pensate for it where elimination is not possible by the removal
of prejudice (whether based on color, ethnic or religious back-
ground, false values, or any other cause) must be the respon-
sibility of the schools to its pupils.
(Voorhees Committee Report, pp. 6-7.)

The committee also said :
In 1954 the U.S. Supreme Court stated that segregated

education is inherently unequal education. There was then and
is now ample authority for such a statement. While the Court
in that instance was concerned with segregation established
by law, the committee is persuaded that the same statement
can correctly be made where de facto segregation of minority
races occurs because of other factors, the most obvious of
which is a patern of housing restriction. The committee feels
that in adhering without obvious deviation to the principle
of establishing school boundaries without regard to racial or
ethnic backgmnd, the board and the administration have
concurred, perhaps inadvertently, in the perpeutation of
existing de facto segregation and its resultant inequalities in
the educational opportunities offered.
(Voorhees Committee Report, p. A-5.)

As a result of the Voorhees Report, the school board, on May 6,
1964, p.dopted policy5100 providing that henceforth the school admin-
istration would maintain statistical data on the racial and ethnic
composition of students in the Denver public schools. In adopting
the philosophy of the Voorhees Report the boardsaid :

The continuation of neighborhood schools has resulted in
the concentration of some minority racial and ethnic groups

:2..4
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in some schools. Reduction of such concentration and the
establishment of heterogeneous or diverse groups in schools
is desirable to achieve equality of educational opportunity.

In 1966 the school board again created a committee to investigate
inequality of educational opportunity due to racial concentration in
schools (the Berge Committee). The committee's report is replete
with references to the inferior education which results from segre-
(ration.e,

When we consider the evidence in this case in light of the statements
in Browny. Board of Education that segregated schools are inherently
unequal? we must conclude that segregation, regardless of its cause,
is a major factor in producing inferior schools and unequal educa-
tional opportunity.

The equal protection clause of the 14th amendment prohibits any
State from denying to any person the equal protection of the laws.
Simply stated, a State may not treat persons differently without a
legitimate reason for doing so. In the area of economic regulation the
courts grant broad leeway to the States in creating classes of individ-
uals ancl treating them differently. All that need be shown is a minimal
justification in terms of a legitimate State interest for the inequality
of treatment.

The courts, however, have jealously guarded the rights of disadvan-
taged groups such as the poor or minorities, and have held that where
State action, even if nondiscriminatory on its face, results in the un-
equal treatment of the poor or a minority group as a class, the action is
unconstitutional unless the State provKles a substantial justification
in terms of legitimate State interest. See, e.g., Griffin v. Illinois (351
U.S. 12, 18 n. 11, 76 S. Ct. 585, 100 L. Ed. 891 (1956) ) ; Douglas v.
California 372 U.S. 353, 83 S. Ct. 814, 9 L. Ed. 2d 811 (1963) ) 26 This

e,oeneral principle of constitutional law is fully applicable to school
segregation cases. The present state of the law is that separate educa-
tional facilities (of the de facto variety) may be maintained, but a
fundamental and absolute requisite is that these shall be equal. Once
it is found that these separate facilities are unequal in the quality of
education provided, there arises a substantial probability that a con-
stitutional violation exists. This probability becomes almost conclusive
where minority groups are relegated to the inferior schools. As Judge
Wright stated in Hobson v. Hansen, supra:

Theoretically, therefore, purely irrational inequalities even
between two schools in a culturally homogeneous, uniformly

13 Under a claim for relief based upon separate-but-unequal school facilities,
purpose or intent to discriminate is not a necessary factor. Where state action
results in unequal treatment of the poor or minority groups, it is no defense that
tbe state action was not taken with a purpose to injuriously affect only the poor
or minorities as a class. See Griffin v. Illinois, 851 U.S. 12, 76 S.Ct. 585. 100 L.Ed.
891 (1950). See also Hobson v. Hansen, 269 F.Supp. 401, 497 (1907), which
sta tes :

The complaint that analytically no violation of equal protection vests unless
the inequalities stem from a deliberately discriminatory plan is simply false.
Whatever the law was once, it is a testament to our maturing concept ofequality
that, with the help of Supreme Court decisions in the last decade, we now firmly
recognize that the arbitrary quality of thoughtlessness can be as disastrous and
unfair to private rights and the public interest as the perversity of a willful
scheme.
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white suburb would raise a real constitutional question. But in
cases not involving Negroes or the poor, courts will hesitate
to enforce the separate-but-equal rule vigorously. . . . But
the law is too deeply committed to the real, not merely theo-
retical (and present, not deferred) equality of the Negro's
educational experience to compromise its diligence . . . when
cases raise the rights of the Negro poor.
(269 F.Supp. at 497.)

As Tudge Wright further pointed out in the Hob8on case, de facto
segregation today stands in the same position as did de jure segre-
gation prior to Brown v. Board of Education. Under the old Remy
doctrine (P1e8811 v. Ferguson (163 U.S. 537116 S. Ct. 1138, 41 L. Ed.
256 (1896) ) a school board was under no constitutional duty to
abandon dual school systems created by law so long as all schools were
equal in terms of the educational opportunity offered. Today, a school
board is not constittitionally required to integrate schools which have
become segregated because of the effect of racial housing patterns on
the neighborhood school system. However, if the school board chooses
not to take positive steps to alleviate de facto segregation, it must at
a minimum insure that its schools offer an equal educational oppor-
tunity.

Tbe evklence in the case at bar establishes, and we do find and
conclude, that an equal educational opportunity is not being pro-
vided at the subject segregated schools within the 'District." (See page
78, supra, for a list of these schools.) The evidence establishes this
beyond any doubt. Many factors contribute to the inferior status of
these schools, but the predominant one appears to be the enforced
isolation imposed in the name of neighborhood schools and housing
patterns.27 It strikes one as incongruous that the community of Denver
would tolerate schools which are inferior in quality.

IV

DISCUSSION OP REMEDIES

A.VIE NORTHEAST DENVER SCHOOLS

Our preliminary injunction decree dealt largely with the Park Hill
schools and, in effect, specifically enforced Resolutions 1520, 1524, and
1531, with the exception of that part of the resolution having to do
with East Denver High School and that part having to do with Cole
Junior High School.

"This, of course, does not mean that we condemn in any way the leadership
and educational efforts of the administration and faculty of these schools. Prin-
cipals and teachers alike have put forth an outstanding effort to cope with the
educational problems in their schools. However, until the underlying causes of
these problems are removed, the work of these individuals.can never be fully
successful.

" We thus have a situation very similar to that found in Barksdale v. Spring-
field School Committee, 287 F.Supp. 548 (1965). vacated, 848 P.2d 261 (1st Cir.
1965). In that case Judge Sweeney found that de facto segregation was contrib-
uting to inequality of educational opportunity at the schools complained of. He
then granted relief, not upon a theory that the School Board had an affirmative
duty to remedy racial imbalance, but rather because the Constitution requires
a School Board to provide equal educational opportunities for all children within
the system.
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In part I of this opinion we have determined that the plaintiffs are
entitled to full relief in accordance with the resolutions and are also
entitled to have the East and Cole resolutions implemented in the
final judgment. Inasmuch as we have concluded that the preliminary
injunction should be made final, the appropriate form of judgment
can be prepared to cover this. The preliminary order will remain in
effect for the remainder of this year, and the present judgment will take
effect in September 1970.

B.A PROGRAM OF IMPROVEMENT

Although we have concluded that there is not de jure segregation
in the so-called core city schoolsr we have found and concluded that
there is a denial of equal opportunity for education in these schools.
We have found and concluded that the achievement level in theso
schools is markedly lower and dropout rates are high ; and that there
has been a concentration of minonty and inexperienced teachers.

How to remedy this condition, that is how to extend to the plaintiffs
equal educational opportunity, poses a serious and difficult problem,
and we do not here present any cure-all. One obvious answer, of course,
is that these schools must be renovated as educational institutions. The
stress here is not on the inferiority of the buildings, and, indeed, they
are oftentimes older and less attractive. Rather, the emphasis is on
improving these as educational institutions. One obvious equalizing
factor would be to have faculty members who are as competent as
the faculty members at Anglo schools.

At the present time, teachers with seniority can select the superior
schools and they do so. When these transfers occur a degrading effect
on the school which they leave necessarily results. All concerned are
reminded that theirs is a less desirable school. It may be that the
administration will have to adopt a rule which prohibits these optional
transfers by faculty members. These schools are entitled to at least
their fair share of the most competent teachers. The administration
may have to assign their very best teachers even if premium salaries
have to be paid in order to accomplish this.

It is also clear from the evidence that the remedial or special educa-
tion programs which have been carried on in these schools have not
resulted m any significant improvement and so other methods are
indicated. It does not fill the bill to merely apply for a Federal grant
and reduce the teacher-pupil ratio.

Above all, these schools need pride and spirit 93 that the partici-
pants, teachers and pupils will feel that they are part of a meaningful
effort. Certainly a first step in instilling this is to provide them with
leadership and dedicated personnel plus the tools to carry out pro-
grams. Whether this objective is possible cannot be determined until a
genuine good faith effort is forthcoming. In Superintendent Gilberts
and his staff the board has access to experts who are capable of for-
mulating such a program. Obviously this court does not have this
expertise, but it anticipates hearing from experts, including the board
staff.

Ih That is, the segregated schools referred to in Part III above.
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C.COMPULSORY TRANSPORTATION

The evidence in this case shows that neither the plaintiffs nor the
defendants nor other interested parties are in favor of busing as such.
It is,however, conceded to be a necessity where integration is ordered,

iand t would appear to be the only way to implement Resolutions
1520, 1524, and 1531 and to carry out part I of this opinion.

In connection with equalizing the educational opportunity, it is
not so clear that compulsory transportation is the answer. To be sure,
if the children could go to school together on a natural basis it would
undoubtedly provide the most effective antidote for the inferiority.
However, setting up an artificial and extensive system of busing which
compels cross-movement and which is not supported by either side
has some tendency to undermine the program from the start.

There is a dearth of law in connection -with the remedy applicable
to eq

ivalizing
the educational opportunity, and compulsory integra-

tion s not yet at least the prescribed remedy. However, it is conceiv-
able that this could become the only effective remedy as a matter of law,
and it conceivably could become recognized as a matter of constitu-
tional law. Nevertheless, at this writing, the fashioning of a remedy is
a process of weighing and balancing the equities.

From the intervenors and from other sources at the trial, the difficul-
ties and vicissitudes of mandatory busing have been presented. One
persuasive point arises from th z. proof of the plaintiffs. Their evidence
establishing the inferiority of the subject schools is so convincing that
it raises a serious equitable question about subjecting any pupils,
minority or majority, to them. It would be imposing a sanction on
pupils from good schoolsa sanction for all offense which they did
not commit.

DVOLUNTARY TRANSFER POLICY

We have a single suggestion apart from improvement and that is a
system of genuine voluntary transfer out of inferior schools to good
schools. This would be a matter of right without the need for secur-
ing a reciprocal transfer from an Anglo school to a minority school.
Persons desiring this immediate improvement of their educational
opportunity could get it, and the district would, in accordance with
its present policy based on distance, be required to furnish transporta-
tion. Moreover, the Board would be required to furnish space for these
students. On the other hand, pupils attending the better schools would
not be compelled to transfer to the core city schools.28 They could do
so if they wished.

Our suggestion recognizes that there are members of the minority
groups who are not enthusiastic about compulsory busing. These par-
ents have the same apprehensions as the majority parents about send-
ing their children into unknown conditions, and perhaps into hostile
atmospheres. At the rime time, in many instances, they have the same
hopes and aspirations for their children as do members of the ma-
jority and are willing to make the sacrifice in order to improve the
educational opportunity for them.

Im This would not, of course, apply to students subject to pare I of this opinion
and the integration Resolutions because actual integration is a :natter of consti-
tutional law.

-
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Arguably, at least, this method satisfies the Constitution in that it
recognizes the right of every student and makes that right available
to him without forcing it on him. Comments of the litigants on this
will be considered at a further hearing.

E-VOLIINTARY OPEN ENROLLMENT

As to the voluntary open enrollment policy of the school board,
certainly they should be free to pursue and develop this to the nth
degree. Their position at the trial was that this would ultimately pro-
duce integration. One questions whether it would, but if it can be
operated successfully, the board should be encourand to carry it out.
It should be noted, however, that this is neither "Ibvluntary" nor is it
"open" because it requires that there be spaces available in the trans-
feree school or that there be an exchange program. It seems clear to
us that there would be few participants in an exchange program with
the core city schools. It seems highly unlikely that students would
elect to go to these schools from white neighborhoods and so it is
questionable whether any integration would be achieved in a sub-
stantial way from this program. On the other hand, the method selected
above has no such "catch" in it.

It is contempalted that any decree which is finally promulgated here
will not be effective until next fall. On the other hand, the preliminary
injunction heretofore entered would continue for the remainder of
this school year until next September when the fi»al judgment would
be effective. This opinion does not purport to be a judgment for the
purpose of appeal. Final judgment will be entered after a meeting
with counsel which hopefully can be carried out within the next 30
days.

APPENDIX I : ACHIEVEMENT DATA

ELEMENTARY SCHOOLS

Third grade
School Average median

achievement

Fifth grade
School Average median

attldevement
Barrett 2. 81 Barrett 4. 73
Boulevard 2. 80 Boulevard 4. 33
Bryant-Webster 8. 16 Bryant-Webster 4. 43
Columbine 2. 93 Columbine 4. 27
Crofton 8. 10 Crofton 4. 22
Ebert 2. 71 Ebert 4. 17
Elmwood 8. 42 Elwood 4. 62
Fairmont 2. 85 Fairmont 4. 10
Fairview 2. 96 Fairview 4. 25
Garden Place 2. 61 Garden Place 4. 16
Gilpin 2. 68 Gilpin 4. 46
Greenlee 2. 93 Greenlee 4. 16
Hallett 8. 06 Hallett 4. 24
Harrington 2. 55 Harrington 4. 02
Mitchell 2. 71 Mitchell 3. 90
Smith 8. 06 Smith 4. 74
Stedman 8. 18 Stedman 4. 64
Whittier 2. 76 Whittier 4. 26
Wytt 8. 46 Wyatt 4. 06
Wyman 8. 05 Wyman 4. 47

ft:1/11P)



366

APPENDIX I : Aci 1 IEVEMENT DATA-Continued

JUNIOR SION SCHOOLS

Sch ool Average median
percentile score

SENIOR MGM SOMOOLS

School Average median
percentile score

Baker 31. 1 East 54

Byers 03 0 George Washington 70

Cole 25 4 John F. Kennedy 79

Cove 93 2 Abraham Lincoln 59

Grant 55. 7 Manual 30

Hill 77. 4 North 59

Horace Mann 32 3 South 06

John F. Kennedy 71. 4 Thomas Jefferson 72

Kepner 49. 0 West 35

Kunsmiller 02. 2
Lake 48. 7
ferrill 74. 1

Morey 30. 2
Rishel 57. 2
Skinner 55. 2
Smiley 42. 9
Thomas Jefferson 75. 6

APPENDIX II: TEACHER EXPERIENCE

School None Probation 10 or more years

ELEMENTARY SCHOOLS

Plaintiffs' 20 selected target
schools:

Barrett 21. 1 31. 6 21. 1

Boulevard 16. 7 50. 0 27. 8

Bryant-Webster 13. 8 34. 5 44. 8

Columbine 27. 3 50. 0 11. 4

Crofton 21. 4 42. 9 28. 6

Ebert 21. 1 42. 1 26. 3

Elmwood 39. 1 39. 1 17. 4

Fairmont 25. 0 78. 6 10. 7

Fairview 10. 3 33. 3 25. 6

Garden Place 18. 4 36. 8 15. 8

Gilpin 25. 0 41. 7 25. 0

Greenlee 12. 5 40. 0 25. 0

llallett 25. 0 46. 4 26. 6

Harrington 30. 4 73. 9 .
0

Mitchell 26. 0 44. 0 16. 0

Smith 26. 4 49. 1 7. 5

Stedman 23. 7 39. 5 13. 2

Whittier 27. 3 56. 8 9. 1

Wyatt 13. 6 27. 3 27. 3

Wyman 22. 2 50. 0 16. 7

Total average 22. 5 45. 4 18. 7

Plaintiffs' 20 selected Anglo schools:
Ash Grove 17. 9 35. 7 21. 4

Bradley 2. 9 11. 8 56. 8

Bromwell 18. 2 18. 2 45. 5

Cars3n 16. 0 40. 0 48. 0

Cor3r 0. 0 18. 2 40. 9

Doull_ 14. 7 20. 6 58. 8

Ellis 9. 1 18. 2 42. 4

Ellsworth 25. 0 62. 5 25. 0

Fallis 7. 7 15. 4 46. 2

Gust 21. 9 40. 6 31. 3

Knight 4. 3 30. 4 56. 5
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APPENDIX II TEACHER ExpERIENCE-Continued

School None Probation 10 or more years

Plaintiffs' 20 selected Anglo
schools-Continued

McMeen 3. 0 24. 2 51. 5
Montclair 0. 0 11. 1 48. 1
Palmer 6. 3 12. 5 75. 0
Pitts 11. 8 29. 4 58. 8
Sabin 8. 0 20. 0 38. 0
Slavens 13. 0 30. 4 52. 2
Traylor _ 10. 3 20. 7 58. 6
University Park 14. 3 37. 1 48. 6
Washington Park 0. 0 36. 8 36. 8.,

Total average 9. 8 25. 6 47. 1

ALL JUNIOR HIGH SCHOOLS

Baker 32. 1 60. 7 10. 7
Byers 14. 0 43. 9 26. 3
Cole 39. 6 65. 9 14. 3
Cove 31. 0 45. 2 19. 0
Grant 19. 5 34. 1 24. 4
I l ill 14. 5 33. 7 36. 1
liopner 14. 5 50. 7 17. 4
Kunsmiller 6. 0 32. 5 32. 5
Lake 10. 6 40. 9 31. 8
Mann 20. 3 55. 9 16. 9
Merrill 16. 2 35. 1 33. 8
Morey 27. 8 53. 7 13. 0
Rishel 16. 7 36. 7 21. 7
Skinner 15. 0 38. 3 23. 3
Smiley 35. 7 63. 3 7. 1

Total average 21. 1 46. 7 22. 0

Target schools:
Baker 32. 1 60. 7 10. 7
Cole 39. 6 65. 9 14. 3
Morey 27. 8 53. 7 13. 0
Smiley 35. 7 63. 3 7. 1

Total average 34. 8 61. 9 11. 0

Angle schools:
HilL 14. 5 33. 7 36. 1
Merrill 16. 2 35. 1 33. 8

Total average 15. 3 34. 4 35. 0

ALL SENIOR HIGH SCHWAS

Lincoln 8. 3 17. 3 59. 4
East 17. 2 34. 4 36. 7
George Washington 8. 9 17. 0 54. 1
Kennedy 6. 6 15. 4 48. 5
Manual 17. 1 37. 8 32. 4
North 8. 2 29. 1 41. 8
South 8. 2 16. 4 55. 7
Thomas Jefferson 6. 8 22. 2 50. 6
West 14. 5 30. 0 40. 0

Total average 10. 3 24. 0 47. 1

aG4
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APPENDIX : TEACHER ExpERIENCE-Continued

School None Probation 10 or more years

Target schools:
East 17. 2 34. 4 36. 7
Manual 17. 1 37. 8 32. 4
West 14. 5 30. 0 40. 0

Total average 16. 3 34. 1 36. 4

Anglo schools:
George Washington _ 8. 9 17. 0 54. 1
Kennedy 6. 6 15. 4 4& 5
Thomas Jefferson 6. 8 22. 2 50. 6

Total average 7. 4 18. 5 51. 0

APPENDIX III : PUPIL DROPOUT RATES

Projected Annual

Junior high schools:
Baker 12. 9 4. 5
Byers 3. 8 1. 3
Cole 7. 0 2. 4
Gove 1. 9 . 6
Grant 3. 0 1. 0
Hill . 7 . 3
Horace Mann 6. 7 2. 6
Kepner a 7 1. 5
Kunsmiller 1. 7 . 6
Lake 6. 3 2. 1
Merrill . 8 . 3
Morey 15. 7 5. 1
Rishel 4. 1 1. 4
Skinner 2. 1 . 8
Smiley 6. 1 2. 1
John F. Kennedy . 3 . 2
Thomas Jefferson . 6 . 2

Senior high schools:
Abraham Lincoln 38. 1 14. 7
East 46. 8 18. 8
George Washington 10. 8 3. 6
Manual 57. 0 24. 4
North 51. 8 21. 9
South 39. 6 15. 3
West 46. 9 19. 5
John F. Kennedy.. 13. 0 1. 9
Thomas Jefferson 9. 9 1. 7

f
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313 F.Supp. 90 (1970)
MAr 21, 1970

School desegregation case. The district court (313 F. Supp. 61)
found that equal education was not beina provided at segreffated
schools. The district court, William E. Doeile, judge, promulgiaed a
plan under which affected schools would be integrated within 2-year
period, students would have free transfer with space guarantee during
interim period, and compensatory education programs would be pro-
vided minority children.

Judgment accordingly.

Barnes and Jensen, by Craig S. Barnes, Holland and Hart, by Gor-
don G. Greiner, Denver, Coln., Conrad K. Harper, New York City,
for plaintiffs.

Wood, Ris, and Hames, by William K. Ris, Henry, Cockrell, Quinn,
and Crei Lghton, by Thomas E. Creighton, Benjamin L. Craig, Michael
Jackson, Denver, Colo., for defendants, except John H. Arnesse, James
D. Voorhees, Jr., and Rachel B. Noel, as individuals.

DECISION RE PLAN OR REMEDY

William E. Doyle, district judge.
It is to be recalled that this suit, which has been previously before

the court, was instituted as a class action by Negro ansi Hispano public
school students and their parents. Plaintiffs complained that there was
de jure segregation in many of the schools in School District No. 1,
Denver, Cok.2 and that an unequal educational opportunity was be-
ing provided m the segregated schools within the district. On March
21, 1970, after approximately 3 weeks of trial, this court handed down
a memorandum opinion and order finding that certain schools, elemen-
tary, junior high, and a high school within an area of Denver known
as Park Hill, and also some 15 schools within the core city, were segre-
gated. It was also concluded that our temporary injunction entered in
August 1969, finding a condition of de jure segregation in certain
schools resulting from the Denver Board of Education's action rescind-
ing.Resolutions 1520, 1524, and 1531, which had been designed to have
an mteg. rating effect on Park Hill schools, must be made permanent.
We ordered full implementation of these resolutions. (D.C. 313 F.
Supp. 61.)

A further determination was that certain schools within the core
city were segregated as the result of housing patterns and the neigh-
borhood school system; that this constituted de facto segregation and
was not unconstitutional per se. A corollary finding and conclusion
was that the segregated core city schools in question were providing
an unequal educational opportunity to minority groups as evidenced
by low achievement and morale. The causes of this inferiority were
held to be the segregated condition2 together with concentration of
minority teachers, low teacher experience, and high teacher turnover
in each of the schools. We stated that :

The present state of the law is that separate educational
facilities (of the de facto variety) may be maintained, but a
72-166-72-24
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finidamental and absolute requisite is that these shall be equal.
Once it is found that these separate facilities are unequal in
the quality of education provided, there arises a substantial
probability that a constitutional violation exists. This prob-
ability becomes almost conclusive where minority groups are
relegated to the inferior schools.
(313 F. Supp. at 83.)

We thus concluded that the school district had violated the equal
protection clause of the 14th amendment by maintaining and operating
schools which deprived the recipients of an equal educational oppor-
tunity. Both plaintiffs and defendants were asked to submit plans to
remedy the inequality found to exist.

The cause is then presently before us for the purpose of fashioning;
a remedy which hopefully will establish equality of educational oppor-
tunity in the court designated segregated schools.

Both plaintiffs and defendants have submitted lengthy plans for
improving educational opportunity and many of the foremost au-
thorities on this subject, both with respect to the Denver area and na-
tionwide, have been called upon to testify.

IDESCRIPTION OF PLANS

Plaintiffs' proposed plan involves a three-step process for raising
achievement and equalizing educational opportunity. The first step is
desearegation, or the elimination of racial isolation of minority stu-
dent; through cross-tralisportation of pupils. Plaintiffs have concen-
trated on this phase of the program and the plans for desegregation
are, for the most part, the product of computer analysis. The second
phase involves integration, which the plaintiffs define as the educa-
tional process of promoting mutual respect and understanding among
students, teachers and the community. The final portion of the plain-
tiffs' plan suggesis a system of compensatory education programs,
carriecl out in an integrated environment, designed to equalize achieve-
ment.

At the outset we note that plaintiffs urge that the court should re-
consider certain schools which plaintiffs consider "target" schools, but
which the court found not to be segreg.ated inferior schools. Plaintiffs
call attention to the fact that two schools; namely, Elyria and Smedley,
are not only inferior in terms of achievement, but also meet the guide-
line set by the court that the school contain at least 70 to 75 percent
Negro or Hispano students. Furthermore, plaintiffs ask us to recoil-
skier at least nine other schools which have a combhied minority popu-
lation of over 70 percent.1 Failure to include Elyria and Smedley
schools was due to oversight. These must now be included in a plan for
relief. We have concluded that none of the plans are wholly suitable
and that a carefully tailored plan consisting of parts of the submitted
ideas should be adopted. Nevertheless, a brief description of the plain-
tiffs' and defendants' proposals will furnish some understanding of
the problem and of this order.

1 We concluded in our March 21 opinion that it was not appropriate to place
Negroes and Hispanos in one category to arrive at a minority population of over
70 percent. 313 F'Supp. at 60.
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Plaintiffs propose four alternative plans for desegregation of ele-
mentary schols. The first of these desearegates the court designated
elementary schools by a system of cross"-busing. The total number of
schools involved would be 29 ; the total number of students to be trans-
ported would be 8,380; the average miles traveled per student one-way
would be 6.4; the minimum AngtO enrollment at any school designated
by the court would total 54 percent.

The second proposed alternative plan calls for enrolling only pupils
in grades 4-6 in the 12 court-designated elementary schools. Each of
these schools would be paired with one or more Anglo schools which
would be used only for arades K-3. This plan would Involve 31 schools ;
11,109 students wouldbe transported ; the average number of miles
traveled per student one-way would be 6.3 ; minimum Anglo enroll-
ment at the court desianated schools would be 51percent.

Plan 3 is similar to rlan 1 except that it would include all of plain-
tiffs' target elementary schools rather than just the court desianated
elementary schools. It would, of course, require a much frreatere'trans-
portation effort involving as it does numerous schools wliich the court
has not included.

Plan 4 is similar to plan 2, except that all of plaintiffs' target schools
are inovided with relief.

Alternative plans are submitted by plaintiffs for desearefrating jun-
ior high schools. The first of these would desegregate Core funior High
School by reassigning to Cole some 1,038 students already being bused
to Thomas Jefferson and John F. Kennedy. Also, students now being
bused to Cole would be bused instead to Thomas Jefferson and John
F. Kennedy. This plan would increase Anglo enrollment at Cole to 66
percent. The second alternative plan would desegreete not only Cole,
but also Horace Mann, Lake, Morey, and Baker Junior High Schools
by a system of cross-busing similar to that involved in the first alterna-
tive plan.

Plaintiffs also propose alternative programs for equalizing educa-
tional opportunity at Manual High School. First, they recommend
alteration of the school attendance boundaries of Manual, East, and
South, to create long narrow north-south corridors for each of the
above schools. This would result in many Anglo students from south
Deliver attending Manual. As a second alternative, the plaintiffs sug-
gest that Manual be made an open school which could be attended by
any student in the district and which would specialize in vocational
and preprofessional training. This plan is essentially the same as that
proposed by the board with respect to Manual.

Finally, plaintiffs have suagested several programs which would aid
in creating cultural understanding and respect as well as proarams
for equalizing educational opportunity through compensatory &Inca-
tion. These include faculty and staff inservice training and orientation,
programs for community mvolvement. use of paraprofessionals, tu-
torial systems, individualized instruction, increased preschool train-
ing, and others which are very similar to the school board's suggestions,
except that under plaintiffs'' plan, desegregation constitutes an essen-
tial first step.

The defendants' program for equalizing educational opportunity in
the court-designated schools is basically one of compensatory educa-
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tion, with little emphasis on desegregation. Defendants offer some
opportunity for mixing of the races, in that pupils at the 15 court-
designated schools could transfer to a school of their choice on a space
guaranteed basis with transportation provided by the district, if the
transfer will improve racial balance. This is similar to our suggestion
in the March 21, 1970, opinion and it differs from the earlier school
board VOE program since the availability of space at a receiving
school is not a precondition to transfer.

The remaining of defendants' offerings deal with various forms of
compensatory education. Its first section outlines proposals for staffing.
There would be encouragement and incentives to induce good teachers
to work at the core city schools by extension of the school .year and
increased teacher compensation. An effort would be made to integrate
teaching and administrative staffs. Teacher aides and paraprofession-
als would be employed so that teacher time could be utilized more
efficiently, there would be human relations trainingfor all school dis-
trict employees and teachers would receive instruction in preparation
for assignment to target schools.

Educational complexes, as described in the plan, are currently in
preparation. A complex would include a basic neighborhood school
with special programs at other schools in the cluster. Subjects, activi-
ties, and services offered at the complex would be oriented to the re-
quirements of the community in which the complex is located.

Defendants' plan also recognizes the importance of the early de-
velopment of a child, and the need to reach minority children at an
early stage. Programs such as Headstart now being used would con-
timie. Those programs currently in use deal with children from 3 years
old to the first grade in certain areas of the city, and a proposed Na-
tional Follow Through program will work with children through the
third grade.

Defendants' Plan also describes special programs currently in prog-
ress or proposed for Cole Junior High School and Manual High
School. The efforts at Odle include the use of laboratory approaches in
all academic areas; use of inservice training; use of tutors and.student
aides; increased counselingefforts; a work-study program

'
and an

extension center and a "crisis room" to be used with students who do
not adjust well to a regular classroom setting and are potential drop-
outs or subjects for suspension from school. The programs at Manual
include extensive vocational skills and preprofessional courses and
advanced placement opportunities.

At present, funds are available under Colorado Senate bill 174 for
children whose reading skills are 2 or more years below theirgrade
level. Current S.B. 174 financed programs are in effect at Fairview
Elementary School, and Baker and Cole Junior High Schools. State
appropriations are expected to permit the continuation of these
programs.

Finally, defendants list a number of innovative practices. These
would emphasize the active rather than passive elements of learning,
recognizing that pupils will vary in their rate of learning based on
their ability., background, and other factors; efforts would be made to
avoid practices which might degrade the child, such as underestimat-
ing his ability or denigrating his background or family (no matter



gp

373

how subtly or unconsciously done) and an effort would be made to
supply an attractive climate for learningattractive buildings and
classrooms, good interpersonal relationships between parents, pupils,
and teachers, excursions into places of greater interest and so forth are
all contemplated in this type of program.

IITHE TESTIMONY

The crucial factual issue considered was whether compensatory edu-
cation alone in a segreouted setting is capable of bringing about the
necessary equaling effeCts or whether desegregation and integration
are essential to improving the schools in question and providing equal-
ity. The evidence of both parties has been directed to this question.

Plaintiffs' evidence focused directly on the proposition that desegre-
gation is essential in improving the quality of educational opportunity
in the court designated schools and that compensatory programs of'
the type proposed by the defendants cannot work in a segregated
setting.

Dr. James Coleman, professor of social relations at Johns Hopkhis
University and author of the Coleman report on equality of educa-
tional opportunity, testified that isolation of children from low socio-
economic families creates an atmosphere which inevitably results in
an inferior educational opportunity. Dr. Coleman stated that a child's
ability to learn is significantly affected by the educational stimulation
provided by his family. Since Negrro and Hispano children from low
socioeconomic families are typically not provided with this stimulation,
a compensating stimulation must be provided by the peer group in
the school. Where all children in the school come from families with
similar low socioeconomic status, the negative effect produced by
family background is reinforced rather than alleviated. Dr. Coleman
testified that although a racially isolated school is not inferior per se,
it will inevitably provide an unequal educational opportunity where
the racial or ethnic isolation involves a homogeneous student body
all from uneducated and deprived backgrounds.

Dr. Neil Sullivan, who is now Commissioner of the Massachusetts
State Board of Education and who installed the Berkeley desegrega-
tion plan in Berkeley, Calif., testified that in his opinion it was racial
segregation itself, rather than isolation of children from low socio-
economic families, which caused the inferiority of educational oppor-
tunity. Dr. Sullivan stated that Berkeley had attempted to improve
racially segregated schools by massive programs of compensatory
education including lowering the teacher-pupil ratio, _improving equip-
ment and materials, and instituting cultural enrichment programs.
These programs had little effect on student achievement. It was Dr.
Sullivan's expert opinion that any effort at compensatory education
must be correlated with desegregation if it is to achieve positive results.
He also stated that a program of desegregation similar to that used
in Berkeley required 2 years of preparation and planning.

Dr. Sullivan's testimony was reinforced by the testimony of Dr.
Robert O'Reilly. Dr. O'Reilly, the assistant director of research and
evaluation for the New York State Department of Education, has
made the most extensive study of compensatory education programs
on a national scale currently available. He explained that most corn-
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pensatory programs include such items as lowering teacher-pupil
ratio, use of paraprofessionals, inservice teacher and staff training pro-
grams, individualized tutoring, and cultural enrichment courses. He
concluded from this study that compensatory education carried on
in a. segregated atmosphere had little or no effect on raising achieve-
ment. Dr. Sullivan conceded desegregation in and of itself is not a
cure-all, but in an essential step in improving educational opportunity
and that compensatory programs are important and probably useful,
but only if conductea in a- desegregated setting.

The main witness for the defendants was Dr, Robeit Gilberts, super-
intendent of schools for school district No. 1. Dr. Gilberts explained
the defendants' proposed plan and offered a critique of the plaintiffs'
suggested program. He stated that low achievement among children
in the court designated schools was the result of a number of factors,
inchiding home situation, lack of discipline, absence of stimulation
by parents, and verbal deficiencies resulting from the families' limited
vocabulary. Although Dr. Gilberts was the developer of resolutions
1520, 1524, and 1531, designed to desegregate schools in Park Hill,
he indicated that this was merely a pilot project. He maintained that
there is no affirmative evidence that desegregation would aid in pro-
viding an equal educational opportunity for minority children. Fur-
thermore. Dr. Gilberts expressed doubt that desegregation could be
successful without. broad community support.2

The defendants' plan, as explafined by Dr. Gilberts, is designed
to reconstruct the educational climate by such programs as differential
staffing, improved inservice training for teachers and staff, special
innovative programs of vocational and preprofessional training at
Manual High School, and to some extent at Cole Junior High Sch-ool.
and increasing the number of experienced teachers at the court-desig-
nated schools. A program similar to the present voluntary open en-
rollment would be instituted, but with a guaranteed open space pro-
vision so that any student in the district might transfer to another
school with transportation provided by the district if the transfer
would improve the racial balance of both receiving and sending schools.
Within the next 2 years a portion of the "complex system." will be
initiated in Denver. Dr. Gilberts admitted, however, that only the new
VOE program was specifically designed to provide some measure of
desegregation. For the most part the defendants' programs are to be
carried Pout in a substantially segregated setting.

Defendants also called Messrs.'-Ward, .Morrison, and Rehmer, the
principals of Manual High School, Cole Junior High School, and
Bryant-Webster Elementary School,yespectively.

Mr. Ward testified that he had initiated several innovative pro-
grams at Manual since becoming principal. These included work-study
vocational training in areas such as building trades metal work, power

mand transportation, and hoe economics. Ire also testified that prepro-
fessional studies were instituted. These are designed to familiarize
pupils with occupational fields such as law, medicine, education, and
engineering. Although there was no evidence that these innovative
programs improved the academic achievement of Manual students,

2 We agree that coMmunity support is essential, but this, of course, requires a
community education programindeed a campaign.
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Mr. Ward stated that they bad intensified interest among students in
remaining in school.

Mr. Morrison has also begun certain innovative programs at Cole
Junior High School. These mclude the use of laboratory approaches
in all academic areas, tutors and student aides, work-stay programs
and the "crisis room and extension center. He testified that these ap-
proaches have succeeded in restoring student and community con-
fidence in the school. The result of these programs on academic achieve-
ment has not yet been determined. It cloes appear though that Cole
Junior High is now being used as a specialty school.

Mr. Reimer has instituted new programs at Bryant-Webster which
are basically compensatory in nature, and have achieved some success
in reviving student interest. This is a predominantly Spanish elemen-
tary school in which compensatory reading and some Spanish-oriented
programs have been stressed.

Finally, these principals agreed that their programs could be carried
out in an integrated setting and that desegregation of their schools
would substantially improve the educational opportunity for their
students.

MIsstrEs OF LAW

Before discussing our determinations of fact we must mention that
there are present herein two novel questions of law.

The first of these is discussed in the memorandum opinion and order
of March 21, 1970. This is the question whether a condition of de facto
segregation is to be remedied in the same manner as a condition of de-
ure segregation. We found at the trial that the schools in question

became segregated as a result of neighborhood housing patternsat
least that this was the substantial factor in producing the result. It
was not caused by positive law or as a result of official action. In the
present state of the law, particularly in this the 10th circuit, we were
uf the opinion that desegregation could not be decreed in these cir-
cumstances. Undoubtedly this question will receive attention in higher
courts at the behest of one or both of the parties and we do not pursue
it.

The second question is one of both law and fact, but is predominantly
to be determined from the evidence. It is whether in a setting of gross-
y inferior minority schools, compensatory educationimprovement of

the minority schools, together with a free transfer policy such as that
suggested in the March 21, 1970, opinionconstitutes a constitution-
ally acceptable remedy or whether in order to in truth improve the
schools and to thus satisfy the requirements of the Constitution, it
is necessary to prescribe and implement also a program of desegre-
gation and mtearation. We have concluded after hearing the evidence
that the only fbeasible and constitutionally acceptable programthe
only program which furnishes anything approaching substantial
equalityis a system of desegregation and integration which provides
compensatory education in an integrated environment. We have, how-
ever, delayed its being carried into effect for 1 year (for part of the
program) and for 2 years (for the remainder). We have directed the
adoption of an interim program such as that suggested in the March
21, 1970 opinion.

372
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IV-FINDINGS AND GUIDELINES

1. The overwhelming evidence in this case supports the finding and
determination which we now make that improvement in the quality of
education in the minority school can only be brought about by a pro-
gram of desegregation and integration. This is the positive conchi-
sion of Drs. Coleman, Sullivan, and O'Reilly, all of whom are authori-
ties in the field. Their opinions are supported by extensive, compre-
hensive, in-depth studies and, in some mstances, actual experience in
the field.

2. The evidence clearly establishes that the segregated setting stifles
and frustrates the learning process. One of the expert witnesses made
the matter clear when he saicl that the isolation of any group develops
a, homogeneous mass which brings out the worst in the iniividual mem-
bers and establishes a low standard of achievement. When2 in addition,
the group is from a socioeconomic group which is deficient, the bad
results are intensified. Add to this the mmoritx.factor with the attend-
ant lack of pride and hope, and the task of raising achievement levels
becomes insurmountable. The minority citizens are products, in many
instances, of parents who received inferior educations and hence the
home environment which is looked to for many fundamental sources
of learning and knowledge yields virtually no educational value. Thus,
the only hope for raising the level of these students and for providing
them the equal education which the Constitution guarantees is to bring
them into contact with classroom associates who can contribute to the
learning process: it is now clear that the quality and effectiveness of
the education process is dependent on the presence within the class-
room of knowleigeable fellow students.

3. To seek to carry out a compensatory education program within
minority schools without simultaneously developing a program of de-
segregation and integration has been unsuccessful. Experience has
shown that money spent in these programs has failed to produce re-
sults and has been, therefore, wasted. The ideal approach, and that
which offers maximum promise of success, is a program of desegrega-
tion and integration coupled with compensatory education. Desegre-
gation in and of itself cannot achieve the objective of improving the
quality of the education in schools. It mugt be carried out in an atmos-
phere of comprehensive education and preparation of teachers, pupils,
parents, and the community. It also must be coupled with an Intense
and massive compensatory education program for the students if it
is to be successful.

4. A system of free transfer to designated Anglo or white schools
of minority groups furnishes a minimal, but at the same time an
insufficient, fulfillment of the constitutional rights of the persons in-
volved. True, such a method fufftishes some relief to the individuals
who choose to exercise it, but here again it promises little unless it is
accompanied by a careful, painstaking program of compensatory edu-
cation because here, without the support, the individual is alone in an
environment which is much more difficult and competitive than either
the segregated or integrated one. It should be used then as an interim
measure. It will serve to minimize the deprivation during the period
of planning and preparation for a permanent sygtem.

4. 373
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5. As a prelude to a program of integration, the court designated
minority schools must be drastically improved. The inequity implicit
in sending majority students to a grossly inferior school was noted
in our March 21, 1970, opinion. Substantial correction of these condi-
tions is, therefore, a necessity.

VPnovisioxs OF THE PLAN

In our opinion of March 211 1970, we recognized the underlyina
constitutional basis for this decision, which is that a State or its sub!
division may not constitutionally maintain any program which treats
members of minority groups unequally as compared with other groups.
It makes no difference that the system may appear to be equal on its
face, if its operation in fact results in unequal treatment. Further, when
a court finds that such inequality of treatment exists, it is constieution-
ally bound to provide a remedy which will wipe out the inequality
( root and branch."

Having found, in accordance with the overwhelming weight of the
evidence, that the racial isolation of Nearo and Hispano children
which exists in the 15 schools designateein this court's opinion of
March 21, 1970, together with Elyria and Smedley ElementarySchools,
is the primary factor producing inequality of educational opportunity
at those schools and that this inequality can be remedied only through
a combined program of desegregation, together with a massive pro-
gram of compensatory education, and having further concluded that
neither the plans submitted by plaintiffs nor those of defendants are
wholly satisfactory, we therefore, now delineate the guidelines of the
plan which based on die evidence and the law, satisfies the Constitu-
tion and, a the same time, holds some promise of acceptance and
success.

A. SUMMARY

The plan calls for desegregation of the court designated elementary
schools (grades 1 through. 6) including Smedley and Elyria Schools.
Part of this is to be accomplished on or before September 1, 1971, and
the remainder is to be carried out not later than September 1, 1972.
The detailed plan, including the exchanaes which will be necessary,
is not adopted now because it is believeirthat further study must be
made. Baker Junior High School is also to be desearegatecl. A sub-
stantial part of the desegregation program must bebcompleted on or
before September 1, 1971, and complete desegregation and integration
is to be accomplished on or before Sueptember 1, 1972.

Cole Junior High is also to be desegregated and integrated on or
before the same dates applicable to Baker. This can be accomplished
by making Cole a specialty school if the board of education determines
that this is more feasible.

Manual High- School is to become a specialized city high school
which will offer preprofessional and particular college preparation
courses. It will also offer, in accordance with the board's plan, a variety
of work-study programs designed to develop talent in arts and trades.

The compensatory education program and the free transfer pro-
grains of the board are also part of the plan.

L k74-,.
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B. ELEMENTARY SCHOOLS

At least 50 percent of the court designated elementary schools,
grades 1 through 6, including Elyria and Smedley Elementary
Schools, must be desegregated by fall of 1971.

Complete desegregation of all court designated elementary schools.
arades 1 through 6 must be accomplished by the beginning of school
in the fall of 1972. We consider complete desegregation fulfilling the
constitutional requirement to be accomplished when each of the alove
schools has an Anglo composition in excess of 50 percent. Although it
is probably not constitutionally required, the desirability of having the
minority student population in each of these schools apportioned
equally between Negro and Hispano children is apparent.

Because theplaintiffs and the school district have the expertise nec-
essary for devising a system of school redistricting and transportation
to achieve the result set forth above, we leave triese details to them.
But we stress that the details of the scheme must be carefully ex-
amined and checked, baying in mind that the procrram is a human one.
While the computers can be useful in such an effoeit, their results must
be checked with care to prevent unnecessary burden to the persons
involved. The final details will be subject to review by the court. We
have, of course, been reluctant to decree mandatory transportation,
and it should be avoided to the extent possible.

C. 317NICOR HIGH SCHOOLS

Substantial progress must be made in desegregating Baker Junior
High School by fall of 1971. Complete desegregation of Baker Junior
High School along tbe lines set forth above for elementary schools
must, be effectuated by the beginning of the school year in the fall of
1972.
Cole Juvior High School

The board is directed to adopt one of two alternative plans. First,
the board of education may desegrecrate Cole. If this alternative is
adopted. substantial progress must be-made in desegregating Cole by
fall of 1971. with complete desegregation of Cole Junior High by the
begimiing of the school year in the fall of 1972. Tbe second alternative
is to establish Cole by fall of 1971 as an open school for special educa-
tion and other special programs now in effect or which the school board
may wish to put into effect in the future. Under this second alternative,
those students who would have attended Cole in the 1971-72 school
year, but who do not wish to participate in the special programs of-
fered at. Cole. may transfer with a guarantee of space to another junior
high school. It should be open to students from other parts of the city
in furtherance of the special programs. A basic assumption is that
the desegregation and integration policies here enunciated will be ac-
complished regardless of which scheme is adopted for Cole.

D. MANUAL THOIT SCHOOL

We approve and order implementation of the plans set forth by
the defendants and plaintiffs for establishing Manual as an open
school for the continuation and expansion of the vocational and pre-

f)°V;
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professional training programs which have been instituted by the prin-
cipal, the faculty, and staff. If this program develops and transforms
Manual to an outstanding institution capable of attracting and accom-
modating students from the entire city, an integration program would
be superfluous.

E. PREPARATION

Between now and the beginning of school in fall 1971, and continu-
ing through fall of 1972, an intensive program of education must be
carried ont within the community and the school system in prepara-
tion for desegregation and integration. This should include at least a
program for orienting teachers in the field of minority cultures and
problems and how to effectively deal with minority children in an in-
tegrated environment. A similar program should be undertaken for
staff.and administrators. It will also be necessary to educate the coin-
mmuty as to the educational benefits and values, not only for the
children but also for the community, to be derived from desegregation
and integration.

P. FREE TRANSFER

Between now and the fall of 1971, as an interim measure only, we
approve the board of education's program for VOE with a guaranteed
space provision, and it shall be so implemented with respect to all
court designated schools including Elyria and Smedley Elementary
Schools.

COMPENsATION. EDUCMION

We approve of the Board's plans for compensatory education pro-
grams for minority children. At a minimum these proarams should
Inc] u de :

1. Integration of teachers and administrative staff ;
2. Encouracrement and incentive to place skilled and experienced

teachers and P'administrators in the core city schools;
3. Use of teacher aides and paraprofessionals

'4. Human relations training for all school district employees ;
5. Inservice training on both districtwide and individual school

bases;
6. Extended school years;
7. Programs under Senate bill 174 ;
8. Early childhood programs such as Headstart and Follow

Through ;
9. Classes in Negro and Hispano culture and history; and
10. Spanish language training.

All of the above programs including several others, are now in-
chided in the defendants' Thin. These programs for compensatory
education are to be initiated for the 1970-71 school year. Those pro-
°Tams which are already in effect should be continued in the 1970-71
school year, with any modifications which the board of education deems
necessary in order to carry out this order.

VI-CONCLUDING REMARKS

We are mindful that the task of the school district is a difficult and
complex one. Constitutional standards must, of course, be met at the

r. -
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earliest feasible time, but a program which is too hastily conceived and
developed could fail to achieve its goals. In view of the essential prep-
aration and planning which mustgo into a program of this magnitude,
it is felt that a 2-year period within which to accomplish desegregation
and integration is reasonable, particularly in light of the fact that the
plan calls for substantial progress to be made during the year 1971-72.

We have noted the desirability (even though it is not constitutionally
mandated) of having both Negroes and Hispanos in the desegregated
schools on as close to an equal basis as possible. If integration and de-
segregation are to have th.e maximum salutary effect, it would seem to
follow that schoolchildren be exposed to all racial and ethnic groups
which make up the larger community in which they live. True integra-
tion is not likely to occur in Denver if Negroes and Hispanos are sepa-
rated in the public educational system, no matter how innocently the
separation has come about.

It is also to be noted that only grades 1 through 6 of the elementary
schools aro covered in the court's plan. Kindergarten students are ex-
cluded. In the present de facto segregation circumstances in which the
effort is improvement, we assume that we have some discretion. Al-
though it may have some value to desegregate children at that early
age, it must be kept in mind that their schoolday is shorter than that
a the older children. Mandatory transportation, which may well be
necessary to effectuate much of the court's plan, seems impractical. It
seems preferable to wait until that child is on a schedule more closely
aligned with that of the other students at his school. Furthermore, be-
cause of the tender years of the kinderourtners, it appears somewhat
dubious whether the value to b3 gaineeis sufficient to justify placing
these infants in this extraordinary setting.

Finally, we cannot predict with any degree of certainty how success-
ful the free transfer or open enrollment program will be. However, the
evidence at the hearing was not encouraging. On the other hand, it may
surprise us. Indeed, there is no assurance that the program here pre-
scribed will fully succeed. Its success will depend in large part on the
effort which is expended and on the spirit in which the endeavor is
carried out.

All adjudications in the case have now been completed and a final
judgment can be entered. The remaining detail is a matter requiring
the closest scrutiny and study which will require many months. There
being no further substantive matter to decide, there is no just cause
for delay and the entire matter can now be appealed.

445 F.2d 990 (1971 )

JIINE 11, 1971

Suit wherein parents of children attending public schools sued indi-
vidually, on behalf of their minor children, and on behalf of class of
persons similarly situated, to remedy alleged segregated condition of
certain schools and effects of that condition. The U.S. District Court
for the District of Colorado, William E. Doyle, judge (818 F. Supp. 61
and 818 F. Supp. 90) , entered judgment in favor of plaintiffs on first
claim, and in favor of defendants on all but one count of second claim,'
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and defendants appealed, and plaintiffs cross-appealed. The court of
appeals, Hill, circuit judge held that it was unable to locate a firm
foundation upon which to build a constitutional deprivation of rights
by virtue of fact that designated core area schools, not segregated by
State action, were offering an unequal educational opportunity and
was compelled to abstain from enforcing trial court's plan to desegre-
mate and integrate such schools. It was further held that there wase,
ample evidence in record to sustain trial court's finding that race was
made basis for school districting with purpose and effect of producing
substantially segregated schools in another area ; however, plaintiffs
failed in their burden of proving a racially discriminatory purpose
and a causal relationship between acts complained of and racial im-
balance admittedly existina in such schools.

esdiffirmed Viz part, rever.sed in part,
and remanded.

Gordon G. Greiner, Denver, Colo. (Conrad K. Harper, New York
City, on the brief), for Keyes, and others.

'
William K. Ris Denver, Colo. (Benjamin L. Craig and Michael H.

Jackson, Denver, Colo., on the brief ), for School District No. 1, and
others.

Before PICKETr) HILL) and SETH) U.S. circuit judges.
circuit judge.

This is a suit in which the parents of children attending Denver
public schools sued individually, on behalf of their minor -children,
and on behalf of classes of persons similarly situated, to remedy the
alleged searegated condition of certain Denver schools and the effects
of that cAdition. The school district, the present board of education
and its superintendent were all named as defendants. The action was
brought under 42 U.S.C. 1983, 1985, 28 U.S.C. 1343 (3), (4), and the
14th amendment of the U.S. Constitution seeking to enjoin defendants
from maintaining, requiring, continuing, encouraging, and facilitating
separation of children and faculty on the basis of race, and further
from unequally allocating resources, services, facilities and plant on
the basis of race. Declaratory relief was also sought under 28 U.S.C.
2201. On appeal, defendants appear as appellants and cross-appellees,
and plaintiffs appear as appellees and cross-appellants.

The reported background is extensive, In July 19691 appellees' mo-
tion for preliminary injunction was granted in an opinion found at
308 F. Supp. 279. The motion sought to enjoin the rescission of Reso-
lutions 1520, 1524, and 1531. The preliminary injunction was appealed
and was remanded by this court for further findings and consideration
of additional questions. Thereafter, the preliminary injunction was
supplemented and modified at 303 F. Supp. 289. The decision on the
merits is recorded at 313 F. Supp. 61, and the remedies are set forth in
an opinion at 313 F. Supp. 90.

The complaint set out two separate causes of action. The; first cause
contained six counts, all of which pertained to recission of School
Board Resolutions 1520, 1524, and 1531. Therein the plaintiffs alleged
that these resolutions were an attempt by the sohool 'board to deseg-
regate and integrate the public schools of northeast Denver, and
that the rescission of these resolutions was unconstitutionil because

. .",'07t,
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the purpose and effect was to perpetuate racial segregation in the af-
fected schools. In connection with this cause of action, plaintiffs urge
that the rescission of these resolutions was unconstitutional because
thereby. The second cause of action contained three counts that are
peitinent here. The first count, in effect, alleged that through affirma-
tive acts the defendants and their predecessors deliberately and pur-
posely created and maintained racial and ethnic segregation in the so-
called core area schools within the district. The second count, in effect,
alleged that the defendants had purposely maintained inferior schools
by their method of allocation to the schools, and such practice has
caused those schools to be substantially, inferior to other schools
within the district with predominantly Anglo students. The effect of
such practice, plaintiffs urged, denied the minority students an equal
educational opportunity, in violation of the equal protection clause
of the 14th amendment. The third count was an attack upon the school
district's neighborhood school policy. They urge such policy to be un-
constitutional because it results in segregated education.

In substance, the trial court found and concluded as to the first
claim that the named schools in northeast Denver were segregated by
affirmative State action. In its findings, the trial court noted specific
instances of boundary gerrymandering, construction of a new school
and classrooms, minority-to-majority transfers, and excessive use of
mobile classroom units in this section of the district, all of which
amount to unconstitutional State segregation. In addition, it was held
that the adoption of Resolutions 1520, 1524, and 1531 was a bona fide
attempt by the board to recognize the constitutional rights of the
students affected by prior segregation, and that the act of repudiating
these resolutions were unconstitutional State action resulting in de jure
segregation. As to the second claim, on the first count, the court fotmd
that the acts complained of in the core area were not racially inspired,
and accordingly the allegations of de jure segregation were not ac-
cepted. On the second count, the court found that although the core
area schools were not segregated by State action, 15 designated schools
should be granted relief because it was demonstrated that they were
offering their pupils an unequal educational opportunity in violation of
the 14th amendment equal protection cause. Upon findings that the
Denver neighborhood school policy had been constitutionally main-
tained under the standards set forth in Board of Education of Okla-
homa City Public Schools, Independent Dist. No. 89 v. Dowell (375

2d 158 (10th Cir. 1967) ), and Downs v. Board of Education of
Kangas City (336 F. 2d 988 (10th Cir. 1964) ), relief on the third count
was denied.

On appeal in No. 336-70, appellants attack the findings and conclu-
sions as to the first claim and the second count of the second claim.
In the cross-appeal No. 337-70, the Keyes class urge error in the find-
ings and conclusions regarding the first and third counts of the second

Appellants' initial argument in No. 336-70 makes a twofold attack
on the findings and conclusions regarding the existence of de jure
segregation in the schools located m Denver's northeast sector. First,
it is contended that under a proper application of the law, the evidence
will not support a finding of de jure segregation. Second, appellants

379
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argue that the act of rescinding resolutions 1520, 1524, and 1531 was
not an act of de jure segregation.

A complete understanding and resolution of the issues presented
by appellants requires a survey of the events which preceded the
boai's action in rescinding the three resolutions. In the 92 elementary
schools, 16 junior high schools, and nine senior high schools. There
has never been a law in Colorado requiring separate educational facili-
ties for different races. The policy to which the school board has
consistently adhered is the neighborhood school plan. The goal is a
centrally located sdhool which ehildren living within the boundary
lines imist attend. Although the board has no written policy governing
the setting of attendance boundaries, several factors have apparently
been employed. Among these are current school population in an at-
tendance area, estimaad growth of pupil poptilation, the size of the
school, distance to be traveled, and the existence of natural boundaries.
The board also attempts to draw junior high school and senior high
school boundary lines so that all students transfering from a given
school will contmue their education together.

On several occasions during the 1960's, the board 'formed commit-
tees to study the equality of educational opportunities being provided
within the system. In 1962, the Voorhees committee was assigned
the onerous task. That group recognized that in a school district where
there are concentrations of minority racial and ethnic groups, the re-
sult of a neighborhood school system may be unequal educational
opportunities. Therefore, they recommended that the school board
consider racial, ethnic, and socioeconomic factors in establishing bound-
aries and locating new schools in order to create heterogeneous school
communities. The recommendations were apparently ignored.

Thereafter, in May 1964, the board passed Policy 5100 which also
recognized that the neighborhood school plan resulted in the con-
centration of some minority racial and ethnic groups in certain schools.
Rather than abandon the neighborhood school concept, however, the
board decided to incorporate "changes or adaptations which result in
a more diverse or heterogeneous racial and ethnic school population,
both for pupils and for school employees." But nothing of substance
was accomplished.

In 1966, the Berge committee was formed to examine board policies
with regard to tbe location of schools in Northeast Denver and to sua-
gest ch-anges which would lead to integration of Denver studenrs.
This committee recommended that no new schools be built in North-
east Denver ; that a cultural arts center be established for student use ;
that educational centers be created ; and that superior educational pro-
grams be initiated for Smiley and Baker Junior High Schools. Again,
tlie recommendations were not effected.

In 1968, the board passed the Noel resolution which again formally
recorrnized ,the problem of concentrated racial and ethnic minority
schocil populations in Northeast Denver and the possibility of result-
ing unequal edticational opportunities. The resolution directed the
superintendent of schools to submit to the board a comprehensive plan
for integrating the Denver schools. A plan was submitted and after
a 4-month study, Resolutions 1520, 1524, and 1531 were passed. In
essence, each of these resolutions sought to spread the Negro popula-
tions of these schools to numerous schools by boundary, changes, thereby
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achieving what has been described as racial balance in all of them so
that their predominantly Negro populations would become roughly
20 percent and white students from other areas would produce an
Anglo population in each school of about 80 percent. Resolution 1520
made changes in attendance areas of secondary schools; Resolution
1524 dealt with both secondary schools and junior high schools and
Resolution 1531 changed attendance areas of the elementary schools.

However, before full implementation of the resolutions could be ac-
complished, a board election was held. Two candidates who promised
to rescind the resolutions were elected, and thereafter the board did
rescind Resolutions 1520, 1524, and 1531. In their place, Resolution
1533 was 13assed which basically provided for a voluntary exchange,
program between the Northeast elementary schools and other elemen-
tary schools of the district. Shortly thereafter, this suit was initiated.

The schools of concern to this argument are located in Northeast
Denver in what is generally referred to as the Park Hill area. The
schools are East High School, Smiley and Cole Junior High Schools,
Barrett, Stedman, Hallett, Park Hill, and Philips Elementary Schools.
Prior to 1950, the Negro population was centered in the Five Points
area, near the northwest corner of City Park. Since 1940, the Negro
population has steadily increased from 8,000 to 15,000 in 1950, to 30,000
in 1960, and to approximately 45,000 by 1966. The residential move-
ment reflecting this growth has been eastward, down a "corridor"
which has faiily well defined north-south boundaries. In the early
1950's, York Street (some 16 blocks west of Colorado Boulevard) was
the east boundary of the residential expansion. Ten years later, the
movement had reached and crossed Colorado Boulevard to a limited
degree

'
and now the corridor of Negro residences extends from the Five

POintsarea to the eastern city limits. The schools of concern are in and
adjacent to this narrow strip of Negro residences.

Barrett Elementary is located one block west of Colorado Boule-
vard in the heart of the Negro community. When it opened in 1960,
the attendance lines were drawn to coincide almost precisely with the
then eastern boundary of the Negro residential movementColorado
Boulevard. When the school was beino`

planned in 1958 and the sites
for construction were being considered, the area. west of Colorado
Boulevard was already predominantly Negro ; byr 1960, when the school
opened, the racial composition of the neighborhood which it was to
serve was reflected in the 89.6 percent Negro student enrollment. In
1970, the racial and ethnic composition of the school was approxi-
mately 93 percent Negro, 7 percent Hispano.

In addition, Barrett was built to accommodate only. 450 students, a
factor which manifestly, precluded its use to substantially, relieve the
overcrowded conditions at adjacent schools. In 1960, Stedman (then
predominantly. Anglo), which was eight blocks due east of Barrett,
was well over its intended capacity. Rather than constructing a larger
physical plant at Barrett to accommodate part of Stedman's overflow,
Barrett's size was restricted to serve only those pupils west of Colorado
Boulevard.

The trial court held that:
the positive acts of the board in establishing Barrett

and defining its boundaries were the' proximate cause of the
. . .

segregated condition which has existed in that sChool since
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its creation, which condition exists at present. . . . The ac-
tion of the board . . . was taken with knowledge of the con':
sequences, and these consequencei were not merely possible,
they were substantially certain. tinder such conditions we fmd
that the board acted purposefully to create and maintain seg-

- regation at Barrett.
(303 F. Supp. at 290-291.)

In 1960, Stedmtm was 96 percent Anglo, 4.percent Negro, and .was
20 percent above capacity. B.v 1962, it was 35 to po percent Anglo
and 50 to 65 percent Negro. fn 1963, it was 87.4 percent Negro and
18.6 percent Anglo, and -still overcrowded: By 1968; this sch.00l was
94.6 percent Negro and'3:9 percent Anglo.. Stedman is eight blocks due
east of Barrett, and in 1960 the residential trend all but insured that
in a few years it, would be predominantly Negro. In 1962, three bound-
ary changes were-proposed to the board which would have transferred
students -from Stedman to Smith, Hallett; and Park Hill, each of
whiCh NOS predominantly Anglo. These three proposals were refused
bv the boarcl. In 1964, thie board made two boundary changes which
a'ffected Stedman :,

1. A predominantly Anglo section of Stedman's school zone
was detached to Hallet; and- . .

.
2.. The Park Hill-Stedman 'optional zone, (96 percent An-

glo) ,wastransferred to. Park .

. .

To facilitaie an eXpanding population at. Stedman, which was over-
whelmingly Negro, mobile unitewere erected: .

The trial court held .

The actiOns of the board with respect' to boundary changes,
installation of mobile units and repeal of Resolution 1531
shows, a continuous affirmative policy designed to isolate' Ne-
gro children at Stedman and to therebY preserve the "white"
character of other Park Hill schools.
,(303 F. Supp. at 292.)

In 1960, Park Hill and Philips ElementaiSchOols Were .PredOini-
nantly Anglo. In .1968, Park Hill Wile 11 percent Anglo, 23.2' percent
'Negro and 3.8 percent Hispano ; Philips was 55.3 percent Anglo,' 36.6
percent, Negro and 5.2 percent HisPano. NotWithstanding. the. Negro
movement into this area, these two schools havecontinued to maintain
a majority of Anglos in the study body. .

The court stated . . . . . .

In light of the natural anctprobable.se regative conse-
quenees of removing. the Stabilizing effect of Resolution 1531
On Park Hill and Philips and reestablishing the original dis-
trict boundaries;the board thust.be regarded ashavmg acted
With's 'purpose 'of approving those consequences. . .

.(303 F. Supp: at 292-293.) : ; .

In 1960, Hallett EleinentarY-Was 99 percentAnglo ;. in 1068 its was
.90 percent Negro, .10 percent Anglo. The' sChoOl iS 'alba 12 blockS:dne
east of ,Stedinan. When the StedrOan boundary changes' *ere consid-
ered in4962,. Hallett 'was 'under' capacity ,int'wit. 80 td: 95 percent
Anglo:The results Of the borindary 'Changes,' had theyoccurred, would

72-166-72--25
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have brought Hallett up to capacity and would have had an integra-
tive effect on the latter school. The 1964 Stedman boundary change
that sent the predominantly Anglo section of Sthdman to Hallett re-
sulted in an 80 percent Anglo section of Ha llet's attendance area being
transferred to Philips. The effect of the Hallett-to-Philips transfer
was a reduction in Anglo pupils at Hallett from 68.5 to 41.5 percent.
By 1965, when four mobile units were built and additional classrooms
constructed, Hallett was 75 percent Negro.

The court said :
The effect of the mobile units and additiont4 classrooms

was to solidify segregation at Hallett increasing Re; capacity
to absorb the additional influx of Negro population into the
area.
(303 F.Supp. at 293.)

The feeder schools for Smiley Junior High School are Hallett,
Park Hill, Smith, Philips, Steaman, Ashley, and Harrington. By
the 'established residential trend, Smiley will soon be all Negro. In
1968 there were 23.6 percent Anglo,71.6 percent Negro and 3.7 per-
cent Hispano, and there were 23 minority teachers. Only one other
school in the entire Denver system, Cole Junior High, haa more than
six minority teachers. The court held :

The effect of this repeal [of Resolutions 1520 and 1524]
was to reestablish Smiley as a segregated school by affirmative
board action. At the time of th.e repeal, it was certain that
such action would perpetuate the racial composition of Smiley
at over 75 percent minority and that future Negro population
movement would ultimately increase this percentage. . . .

We, therefore, find that the action of the board in rescinding
Resolutions 1520 and 1524 was willful as to its effect on
Smiley.
(303 P. Supp. at 29.4.)

In 1969, East 'High School was 54 percent Anglo, 40 percent Negro
and 7 percent Hispano. The court held that neither before nor after
the passage of Resolution 1520 could East be considered segregated.
But "Mescission of these resolutions might, through the feeder sys-
tem; result in a segregated situation at East in the future." (303 F.
Supp. at 294.) In the opinion at 313 F. Supp. 61, 67, the trial court
extended its findings of de jure segregation to East High and Cole
Junior High:

The effect of the rescission of Resolution 1520 at East High
was to allow the trend toward segregation . . . to continue
unabated.. The rescission of Resolution 1524 as applied to
Colq Jnnior High was an action taken which had the effect of
frustrating an effore at Cole which at least constituted a start
toward ultimate improvement in the civality 'of the educa-
tional effort there. . . . We must hold then that this frustra-
tion of the board plan which had for its purpose islief of the
effects of segregation at Cole was unlawful.

Thus the issue is whether, under applicable constitutional prin-
.ciples, the board has acted with regaid to the Park Hill area schools
in a manner which xiolates appellees' 14th amendment rights. This
:controversy. was tried to the distriet court without a jury. On the basis
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of the testimony and exhibits produced at that trial, the court mule
findings of fact and conclusions of law. To the extent that appellants'
or cross-appellants' arguments rest upon a relitigation or reassessment
of factual matters, rule 52 F.R.Civ.P. 28 U.S.C. requires us to defer
to the findings of the trial court unless we are satisfied that they are
clearly erroneous. Mitchell v. Texas Gulf Sulphur ( F.2d
(10th Cir. 1971) ) ; Firemen's Fiend Insurance Company v. S. E. K.
Construction Company, Inc., (436 F.2d 1345 (10th Cir. 1971 ) ).

We begin with thb iundamental principle that State imposed racial
segregation in public schools is inherently unequal and violative of the
ectual protection clause, Swann v. Charlotte-Mecklenburg Board of
Education (402 U.S. 1, 91 S.Ct. 1267, 28 L.Ed.2d 554 (1971) ) ; Brown
v. Board o., Education (347 U.S. 483, 74 SA:X. 686, 98 L.Ed. 873
(1954) ) ; Downs v. Board of Education of Kansas City (336 F.2d 988
(10th Cir. 1964) ). This 14th amendment prohibition against racial
discrimination in public schools is not limited to the action of state
legislatures

'
but applies with equal force to any agency of the State

taking such action. Cooper v. Aaron (358 U.S. 1, 78 S.Ct. 1401, 3 L.Ed.
2d 5 (1958) ). And we can perceive no rational explanation why State
imposed segregation of the sort condemned in Brown should be dis-
tinguished from racial segregation intentionally created and main-
tained through gerrymandering, building selection and student trans-
fers. Taylor v. Board of Education of City School District of City of
New Rochelle (294 F.2d 36 (2nd Cir. 1961) ).

Appellants maintain that although a racial imbalance does exist in
the Park Hill area schools, it is justifiable under their neighborhood
school policy which has been and is now operated with total neutrality
regarding race. It is true that the rule of the circuit is that neighbor-
hood school plans, when impartially maintained and administered,
do not violate constitutional rights even though the result of such
plans is racial imbalance. United States v. Board of Education of
Tulsa County (429 F.2d 1253 (10th Cir. 1970) ) ; Board of Education
of Olclahoma City Public Schools, Independent Dist. No. 89 v. Dowell
(375 F.2d 158 (10th Cir. 1967) ) ; Downs v. Board ot Education of
Kansas City, supra. However, when a board of education embarks on
a course of conduct which is motivated by purposeful desire to per-
petuate and maintain a racially segregated school, the constitutional
rights of those students confined within that segregated establishment
have been violated.

The evidence supports the trial court's findings regarding Barrett
Elementary School. When construction of new schools in predomi-
nantly Negro neighborhoods is based on rational, neutral criteria,
segregative intent will not be inferred. Deal v. Cincinnati Board of
Education (369 F.2d 55 (6th Cir. 1966)) ; Sealy v. Department of
Public Instruction of Pennsifivania (252 F.2d 898 (3d Cir. 1958)) ;
Oraggett v. Board of Education of Cleveland (234 F. Supp. 381 (N.D.
Ohio 1964) ): Henry v. Godsell (165 F. Stipp. 87 (E.D.Mich. 1958)).
Conversely, if the criteria asserted as justification for the construc-
tion and designation of attendance lines are a sham or subterfuge to
foster segregation, odious intent may be inferred. Here there is suf-
ficient evidence to support segregative intent.

The school was admittedly built in an area of increasing school pop-
ulation with the stated purpose of relieving overcrowded conditions
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at nearby schools. But the size of the school belies its intended pur-
pose. Although Negro students transferred from nearby schools, with
a large segment of Negro children formerly bussed to Park Hill being
transferred to Barrett, none of the Anglos from overcrowded Sted-
man eight blocks away, were transfererd to Barrett. And in point
of Act, the small physical plant at Barrett did little to relieve the
overcrowded conditions in nearby elementary schools since even after
1960 every adjacent elementary school continued to operate over its
intended capacity. The only sdhool which now approached its actual
intended capacity was Park Hill, which was pivdominantly Anglo.
This is an unjustifiable nonsequitur. The site upon which the building
was constructed could have handled a significantly larger facility
which would have had long range effects on the overcrowded condi-
tions of the area. Instead for obsecure reasons, the building was de-
signed to hold only 450 pupils whon the adjacent elementary schools
in 1959 already had an excess pupil population of 617.

Although the use of Colorado Boulevard under other circumstances
could prove to be a valid exercise of board discretion, it cannot be
justifiesi under the facts here. The board admits that other elementary
school attendance areas are intersected by major traffic thoroughfares,
and that in at least one instance an elevated crossing was built to
facilitate pupil safety. Thus it was not an immutable boundary which
absolutely precluded the extension of attendance lines. On tho whole,
when viewing the reason asserted by the board for the construction of
Barrett, in light of the actual results obtained, we cannot find clear
error in the district court's finding that the size of the school and
the location of its attendance boundaries reflected a purposeful intent
to build and maintain a Negro school.

We aro likewise compelled to support the findings of tho trial court
regarding the manipulation of boundaries and the use of mobilo class-
room units within the Park Hill area. These acts: found the trial court,
"tend to isolate and concentrate Negro students in those schools which
had become segregated in the wake of Negro population influx into
Park Hill while maintaininp.:for as long as possible the Anglo status
of those Park Hill schools which still remained predominantly white."
(313 F.Supp. at 65.)

The board's refusal to alter the Stedman attendance area in 1962
was not an affirmative act which equates with de jure segregation. The
evidence reflects that the proposals would have assigned Stedman
students to Smith, Hallettt and Park Hill Elementary Schools. Al-
though the racial composition of each of these schools was predomi-
nantly Anglo in 1962, l)ark Hill was well over capacity, Hallett was
slightly over capacity, and Smith was just under capacity. But more
important, the residential areas which were to be part of the transfer
contained less than 5 percent Negroes. Thus by making those altera-
tions in attendance zones, Stedman would have lost Anglo pupils to
the other schools. There can be no racial overtones attributed to the
board's refusal in 1962 to make therequested Stedman transfers.

However, we have found no evidence, nor have appellants referred
us,to data, which rebuts or justifies the 1962 Hallett to Philips trans-
fer. Both schools were predominantly Anglo at the time, but Hallett
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was in a transition stage going from 85 to 95 percent Anglo in 1962
to 41.5 percent Anglo in 1964, and to 90 percent Negro in 1969. The
students which were sent to Philips were in the former Hallett
Philips optional zone and were virtually 100 percent Anglo. The trial
court held that the only thing accomplished by the rezoning was the
moving of Anglo students from a school district which would gradu-
ally become predominantly Negro to one which has remained pre-
dominantly Anglo. The evidence does not contradict that analysis.

The other boundary alteration that gave rise to the trial court's
finding of gerrymandering of attendance zones in the Park Hill area
occurred in 1964. In 1963, Hallett was 68.5 percent Anglo, Philips was
approximately 98 percent Anglo ; Stedman was about 19 percent Anglo,
and Park Hill was over 95 percent An .glo. The first change transferred
a predominantly Anglo portion out of Stedman to I-Iallett. Second, the
Park HillStedman optional zone, which was virtually all Anglo,
was transferred to Park Hill. Third, a predominantly Anglo section
of the Hallett district was transferred to Philips. A. predominantly
Anglo section of Stedman's district was sent further east to Hallett. In
1964, Hallett was reduced to 41.5 percent Anglo, Philips was roughly
82 percent Anglo ; Stedman was about 15 percent Anglo, Park Ilill
was about 90 percent Anglo.

Although there is a sharp conflict between the parties as to whose
testimony and what data should be credited1 there is evidence in the
record to support the trial court's determination that these were segre-
gative acts taken with knowledge of the effect they would have. The
trend is clear that as the Negro population expanded into new neigh-
borhoods, the predominantly Anglo clusters were transferred, by the
board, to one of the remaining predominantly Anglo schools. Smiley
Junior High was deemed to be a segregated school because of the racial
composition of its students and its faculty. In addition, it appears that
Anglo students were permitted to transfer to predominantly An_glo
schools even though they lived in the Smiley attendance area. The
findings of the trial court, plus the additional effects of allowing Anglos
to transfer out of Smiley, are supported by evidence of record and must
be sustained.

At this point we pause to acknowledge that the problems facing the
school board of any metropolitan city are varied and difficult. The
complexities of managing a large school district such as Denver's in a
manner which provides equal educational treatment for all students are
manifestly masie more difficult when, through circumstances often
beyond their control, a single racial group settles in a particular neigh-
borhood. Even so the perplexities of the task cannot 13e used to justify
abdication of constitutional responsibilities.

When a community experiences a steady and ascertainable expansion
of Negro population resulting in a new and larger "Negro community",
the school 13oard must exercise extreme caution and diligence to prevent
racial isolation in those schools. When new buildings are bulk new
classrooms added, attendance areas drawn, and teachers assigned, the
board must guard against any acts which reflect anything less than
absolutely neutral criteria for making the decisions. The facts as out-
lined above simply do not mirror the kind of impartiality imposed
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upon a board which adhere.s to a neighborhood school plan. Cf. Downs
v. Board of Education of Kansas city, supra. In sum, there is ample

ievidence n the record to sustain the trial court's findings that race was
made the basis for school districting with the purpose and effect of pro-
ducing substantially segregated schools in the Park Hill area. This
conduct clearly violates the 14th amendment and the rules we have
heretofore laid down in the Downs and Dowell eases. See Taylor v.
Board of Education of City School District of City of New Rochelle,
(191 F.Supp. 181 (S.D.(Y.1961) ) ; (195 F.Supp. 231 (S.D.N.Y.
1961 ) ) ; (aff'd 294 F.2d 36 (2d Cir. 1961) ).

The second portion of appellants' first argument urges that the trial
court erred in concluding that the act of rescinding Resolutions 1520,
1524, and 1531 was an act of de jure segregation in and of itself. It is
their position that this was a valid exercise ef the board's legislative
powers; that there was no segregative effect; and that there were no
underlying segregative motivations.

Since we have sustained the findings regarding State imposed seg-
regation in the Park Hill area schools, it is unnecessary to further
decide whether the rescission of Resolutions 1520, 1524, and 1531 was
also an act of de jure segregation. It is sufficient to say that the board's
adoption of those resolutions was responsive to its constitutional duty
to desegregate the named schools and the trial court was within its
powers in desigrnating those resolutions as the best solution to a difficult
situation. Although the alternative plan proposed in Resolution 1533
is not totally devoid of merit, a realistic appraisal of voluntary transfer
plans has shown that they simnly do not fulfill tie% con-titutionnl man-
date of dismantling segregated schools. In fact, the voluntary transfer
plans previously employed in Denver have had a minimal effect on the
segregated status of the Park Hill area schools. In sum, we conclude
that the trial court properly refused to accept Resolution 1533 as a
workable solution. Once State imposed segregation is found, trial courts
are to employ their broad equitable powers to insure full and immediate
desegregation. See Brown v. Boarcl of Education (349 U.S. 294, 75
S.Ct. 753, 99 L.Ed. 1083 (1955) ). The implementation of Resolutions
1520, 1524, and 1531 comports with that duty and holds great promise
in achieving that goal. (See app. I)

Appellants' second argument relates to the older core area of the city
which is populated predominantly by Negroes and Hispanos. Appellees
alleged in the trial court that the schools in this area were also segre-
gated by unlawful State action. The trial court refused this plea, and it
is the subject of the cross-appeal to be discussed below. However, in
addition. appellees urged that a number of these same schools were
offering their students an unequal educational opportunity, thus deny-
ing them their 14th amendment right to equal protection. The con-
tention is premised on the assertion that when compared to the other
schools in the district, the core area schools were offering inferior
education.

The trial court preliminarily resolved that of the 27 schools allegedly
offering a sub-standard education. only those with 70 to 75 percent
concentration of either Negro or Hisnano students would likely pro-
duep corrnizable inferiority. (313 F.Supp. at 77.) The schools so des-
ignated were :

087
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tIn percent]

School Anglo Negro Eispano

Bryant-Webster 1 23. 3 0. 5 75. 5
Columbine 1 . 6 97. 2 2. 2
Elmwood 1 7. 9 0 91. 6
Fairmont 1 19. 8 0 79. 9
Fairview 1 7. 0 8. 2 83. 2
Greenlee 1 17. 0 9. 0 73. 0
Hallett 1 38. 2 58. 4 2. 6
Harrington 1 2. 2 76. 3 19. 6
Mitchell' 2. 2 70. 9 26. 7
Smith 1 4. 0 91. 7 3. 3
Stedman 1 4. 1 92. 7 2. 7
Whittles 1 1. 4 94. 0 4. 5
Baker 2 11. 6 6. 7 81. 4
Colo 2 1. 4 72. t 25. 0
Manual $ & 2 60. 2 27. 5

I Elementary.
3 Junior high.
$ Senior high.

Ultimately the trial court did conclude that these designated schools
were providing an education inferior to that being offered in the other
Denver schools (313 F. Supp. at 97-99). The relief decreed varied as
to each level, but generally provided that the 12 designated elenu!ntary
schools, including Elyria and Smedley, are to be integrated with an
Anglo composition in excess of 50 percent. One-half of these schools
were to be desegregated and integrated by the fall of 1971, and the
remainder mustbe desegregated and integrated by fall of 1972. Baker
Junior High is to be similarly desegregated and integrated by fall of
1971. As to Colo Junior High, it could either be desegregated and
integrated as are the elementary schools by fall of 1972, or it could be
made the center for essential districtwide programs. Manual High is
to be operated as a districtwide school for the continuation and expan-
sion of its vocational and preprofessional programs.

Specifically, the court found:
1. That on the basis of 1968 Stanford Achievement Test results,

the scholastic achievement in each of the designated schools was
significantly lower than in the other schools in the district;

2. That 4uring 1968 in the designated schools there were more
mteachers without prior ex erience, ore teachers on probation

(0 to 3 years of experience ), and fewer teachers with 10 or more
years teaching experience t mn in the selected Anglo schools;

3. That because of board policy which allows intrasystem teach-
er transfers on the basis of seniority, the more experienced teach-
ers transferred out of predominantly minority schools at the
earliest opportunity ;

4. That there are more pupil dropouts in the junior high and
senior high schools in the designated schools; and

5. That the size and age of the school building do not of them-
selves affect the educational opportunity at a given school, hut
smaller and older buihlings may aggravate an aura of inferiority.

The second portion of the finding that the designated schools offer
an unequal educational opportunity is premised on the conclusion that
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"segregation, regardless of its cause, is a major factor in producing
inferior schools and unequal educational opportunity" (313 F. Supp.
at 82) .

Preliminary it is necessary to determine whether a school which is
found to be constitutionally maintained as a neighborhood school might
violate the 14th amendment by otherwise providing an unequal educa-
tional opportunity. The district court concluded that whereas the Con-
stitution allows separate facilities for races wlmn their existence is not
State imposed, the 14th amendment will not tolerate inequality within
those schools. Although the concept is developed through a series of
analogized equal protection cases, e.g., Griffin v. Illinois (351 U.S. 12,
76 S. Ct. 585, 100 L. Ed. 891 (1956) ) ; Douglas v. California (372 U.S.
353, 83 S. Ct. 814, 9 L. Ed. 2d 811 (1963) ), it would appear that this
is but a restatement of what Brown v. Board of Education (347 U.S.
483, 493, 74 S. Ct. 686, 691, 98 L. Ed. 873 (1954)) said years ago :

Such an opportunity, [of education], where the State has
iundertaken to provide it, s a right which must bo made avail-

able to all on equal terms.
For the moment we perceive no valid reason why the constitutional

rights of schoolchildren would be violated by an education which is
substandard whon compared to other schools within that same district,
provided the State has acted to cause the harm without substantial
justification in terms of legitimate State interest. If we allow the con-
signinent of minorityraces to separate schools, the minimum the Con-
stitution will tolerate is that from their objectively measurable aspects,
these schools must be conducted on a basis of real equality, at least
until any inequalities aro adequately justified. Hobson V. Hansen (269
F. Supp. 401 (D.D.C. 1967) ), modified sub nom. &nude v. Hobson
(132 U.S. App. D.C. 372, 408 F. 2d 175 (1969) ).

The trial court's opinion (313 F. Supp. at 81, 82, 83) leaves little
doubt that the finding of unequal educational opportunity in the desig-
nated schools pivots on tho conclusion that segregated schools, what-
ever the cause, per se produce lower achievement and an inferior
educational opportunity. The quality of teachers in any school is
manifestly one of the factors which affects tho quality of schooling
being offered. And the evidence of tho case supports the finding that
the teacher experience in the designated core area schools is less than
that which exists in other Denver schools. However, we cannot con-
clude from that ono factor:as indeed neither could '.-- the trial court
that inferior schooling is being offered. Pupil dropout rates and low
scholastic achievement are indicative of a flaw in the system but as
indicated by appellees' experts, even a completely integrated,setting
does not resolve these problems if the schooling is not directed to tho
specialized needs of &ildren coming from low socioeconomic and
minority racial and ethnic backgrounds. Thus it is not tho proffered
objective indicia of inferiority which causes the substandard academic
performance of these children, but a curriculum which is allegedly not
tailored to their educational and social needs.

As stated in the first instance then, the trial court's findings stand
or fall on the power of Federal courts to resolve educational difficulties
arising from circumstances outside the ambit of State action. It was
recognized that the law in this circuit is that a neighborhood school
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policy is constitutionally acceptable, even though it results in racially
concentrated schools provided the plan is not used as a veil to further
perpetuate racial disCrimination. (313 F. Supp. at 71.) In the course
of explicating this rule and holding that the core area school policy
was constitutionally maintained, the trial court rejected the notion
that a neighborhood school system is unconstitutional if it produces
segregation in fact. However, then in the final analysis, the finding
that an unequal educational opporeunity exists in the designated core
schools must rest squarely on the premise that Denver's neighborhood
school policy is violative of the 14th amendment because it permits
segregation m fact. This undermines our holdings in the Tulsa,Downs
and Dowell cases and cannot be accepted under the existing law of
this circuit.

We cannot dispute the welter of evidence offered in the instant case
and recited in the opinion of other cases that. segregation in fact may
create an inferior educational atmosphere. Appellees observe that
several of the Federal district courts across the land have indicated
that because of the resulting deficiencies, the Federal courts should
play a role in correcting the system. Davis v. School District of City of
Pontiac (309 F. Supp. 734 (E.D. Mich. 1970) ) ; United States V. Sohaol
District 151 of Cools Cowntv, Ill., (286 F. Supp. 786 (N.D. Ill. 1968) ) ;
Hobson v. Hansen (269 P. Supp. 401 (D.D.C. 1967) ) ; Blocker v.
Board of Education of Manhasset, New York (226 F. Sgp. 208
(E.D. N.Y. 1964) ) , Branche v. Board of Education of the Town of
Hempstead (204 F. Supp. 150 (E.D. N.Y. 1962) ); and Jackson v.
Pasadena City School District (59 Cal. 2d 876, 81 Cal. rptr. (106, 382
P. 2d 878 (1963)). However, the impact of such statements is di-
minished by indications in the'Hobeon,Blacker, Branch's, Cook Coun-
ty, Pontiac, and Jackson cases that the racial imbalance resulted
from racially motivated conduct.

Our reluctance to embark on such a course stems not from a desire
to ignore a very serious educational and social ill, but from the firm
conviction that we are without power to do so. Downs v. Board of
Ed4wation (336 F. 2d at 998). Before the power of the Federal courts
may be invoked in this kind of case, a constitutional deprivation must
be shown. Brown v. Board of Education (347 U.S. 483, 498-495, 74
S. Ct. 686, 98 L. Ed. 873 (1954) ) held that when a State segregates
children in public schools solely on the basis of race, the 14th amend-
ment rights of the segregated children are violat4 We never con-
strued Brown to prohibit racially imbalanced schools provided they
are established and maintained on racially neutral criteria, and neither
have other circuits considering the issue. Deal v. Cincinnati Board of
Education (369 F. 2d 55 (6th Cir. 1966)) ; (419 F. 2d 1387 (1969) ) ;
Sprinqflekl School Committee V. Barksdale (848 F. 2d 261 (1st Cir.
1965)) ; Bell v. School City of Gary, Ind. (324 F. 2d 209 (7th Cir.
(1963) ). Unable to locate a firm foundation upon which to build a con-
stitutional deprivation, wa are compelled to abstain from enforcing the
trial judge's plan to desegregate and integrate the court designated
core area schools.

Although the board is no longer required by court order to correct
the situation in the core area schools, we are reassured by the board's
passage of resolution 1562 that the efforts made thus far will be only

C30
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the beginning of a new effort to relieve the problems of those schools.
In resolution 1562, the board has resolved that regardless of the final
outcome of this litigation, it intends to improve the quality of educa-
tion offered in the system. And it specifically directs the superintendent
and his staff to devise a comprehensive plan "directed toward raising
the educational achievement levels at the schools specified by the dis-
trict court in its "opinion." The salutary potential of such a program
cannot be minimized, and the board is to be commended for its initia-
tive. Because of the significance of the resolution, it is set out in full in
appendix II.

Appellants have also urged that mandatory busing of students from
the core area schools is neither compelled by the Constitution nor
allowed by the Civil Rights Act (42 U.S.C. 2000c-6(a) (2)). Al-
though the disposition of the issue regarding the status of segregation
in the core area schools obviates the necessity of deciding that issue, it
is perfectly clear to us that where State imposed segregation exists, as
it cloes in the Park Hill area, busing is ono of the tools at the trial
court's disposal to alleviate the condition. It cannot be gainsaid that
busing is not the panacea of segregation. But, after considering all the
alternatives, if the trial court determines that the benefits outweigh the
detriments, it is within its power to require busing. Swann v. Charlotte-
Mecklenburg Board of F,ducation (402 U.S. 1, 91 S. Ct. 1267, 28 L. Ed.
2d 554 (1971)).

The cross-appeal is first directed at the core schools which the dis-
trict court refused to label as segregated by State action. At the outset,
cross-appellants argue that they were required to labor under an erron-
eous burden of proof, and that the degree of justification for per-
mitting racially imbalanced schools to exist was too low. The law of
this circuit guides us to approve the trial court's manner of handling
the contested issues.

With the knowledge that we have said that neighborhood schools
may be tolerated under the Constitution, it would be incongruous to
require the Denver School Board to prove the nonexistence of a secret,
illicit,

sergat°17
intent. It was indicated in the Tulsa case that

neighbor iood school plans are constitutionally suspect when attend-
ance zones are superficially imposed upon racially defined neighbor-
hoods, and when school construction preserves rather than eliminates
the racial homogeny of given schools. United States v. Board of
Education of Tulsa County (429 F. 24 at 1258-1259), But that case
dealt with a school system which had previously operated under a
State law requiring segregation of races in public education. As in all
disestablishment cases where a former dual system attempts to dis-
muntle its segregated schools, the burden 'was on the Tulsa School
Board to show that they had undertaken to accomplish a unitary pub-
lic school system. Such an onerous burden does ,not fall on school
boards who have not been proved to have acted with segregatory
intent. Cross-appellants' reliance on United States v. School District
161 of Cook Cour ty,1ll. (280 F. Rupp. 786 (N.D.I11. 1968)) (aff'd 404
F. 2d 1125 (7th ("ir. 1968) ). is misplaced for the same reasons set out
above. In that case, the court was likewise dealing with a school dis-
trict which was segregated by unlawful State action.

Z.Zaz
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Where, as here, the system is not a dual one, and where no type of
State imposed segregation has previously been established, the burden
is on plaintiff to prove by a preponderance of evidence that the racial
imbalance exists and that it was caused by intentional State action.
Once a prima facie case is made, the defendants have the burden of
going forward with the evidence. Hobson v. Hamm (269 F. Supp at
429). They may attack the allegations of segregatory intent, caps.ation
and/or defend on the grounds of justification in terms of legitipiate
State interests. But the initial burden of proving unconstitutional
segregation remains on plaintiffs. Once plaintiffs prove State imposed
segregation, justification for such discrimination must be in terms of
positive social interests which are protected or advanced. The trial
court held that cross-appellants failed in their burden of proving:

(1) A racially discriminatory purpose ;
(2) A causal relationship between the acts complained of and

the racial imbalance admittedly existing in those schools.
The evidence in this case is voluminous, and we have attempted to

carefully scrutinize it. Thorough review reflects that cross-appellants
have introduced some evidence which tends to support their assertions.
However, there is also evidence of record which supports the finding's
of the trial court, so under rule 52 F.R.Civ.P. 28 U.S.C., we must af-
firm. It must be remembered that we do not review this record de novo
but can reverse fact findings only upon clear error. That kind of
mistake is not extant here. The background of the allegedly unlrtul
acts and the trial court's analysis of the board's discriminatory intent
and/or causation, with which we agree in each instance, follows.

The new Manual High School was constructed in 1953, just fwd
blocks from old Aranual High School. Through the years, from 1927
to 1950, Manual High had enrolled lessening numbers of Anglo stu-
dents until in 1953, the school was less than 40 percent Anglo, about
35 percent Negroes, and about 25 percent Hispano. The attendance
zone for new Manual was the same as it had been for Manual, opening
at about 66% percent capacity. Cross-appellants contend that the con-
struction of new Manual at its present location insured its segregated
character, and that this act was equivalent to State imposed segrega-
tion. The trial court refused this argument on two grounds.

1. That the decision to build new Manual on its present site
was not racially motivated ; and,

2. That State action was not the Cause of the current racial
imbalance. (131 F. Supp. at 75).

In 1956 the board adopted boundary changes which directly affected
Manual High School (42 percent Negro) and Cole Junior High School
(40 percent Negro). A portion of the Manual-East High optional at-
tendance area was converted to a mandatory Manual attendance zone,
and a portion of the Cole-Smiley Junior 'High optional attendance
area was made a mandatory Cole attendance zone. The new mandatory
zones were coterminous with the approximate eastern boundary of the
Negro residential movement. Again the trial court held that cross-
appellants had failed to establish that the boundary changes were
racially motivated or that those alterations caused the current racial
imbalance. (313 F. Supp. 75.)

I!' 1962 the Board adopted boundary changes which eliminated the
optional attendance zones on three sides of Morey Junior High School.
The changes involved transferring the Morey-Hill optional zone to
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Hill Junior the Morey-Byers optional zone to Byers Junior
High; the Morey-Cole optional zone to 11forey Junior High; and the
Baker-Morey optional zone to Morey. Morey is located on the south
side of the Cole attendance area and declined from 71 percent Anglo
in 1961 to 45 percent Anglo in 1962. The trial court found, however,
that despite the apparent segregatory effect at Morey, the concentra-
tion of Negroes at Cole was relieved, and the facilities at Hill, Byers,
and Baker Junior High Schools were better utilized. Thus, although
on the surface the alterations appear to be racially inspired, there is
evidence to sustain the trial court's finding that the changes were not
carried out with the design and for the purpose of causing Morey to
become a minority school. (313 F. Supp. at 72).

Cross-appellants have also alluded to other factors which they
urge are probative of segregatory intent, i.e., faculty and staff assign-
ments, obfuscation of minority achievement data, and double stand-
ards in dealing with overcrowding. Although minority teachers were
usually located in the core area or Park Hill area schools, the board's
reason for doing so was not reflective of segregative desires. It oper-
ated on the prevailing educational theory of the day, that Negro
pupils related more thoroughly with Negro teachers. The rationale
was that the image of a successful, well-educated Negro at the head
of the class provided the best kind of motivation for -Negro children
and that in turn the Negro teacher had a greater understanding for
the Negro pupil's educational and social problems. Although the valid-
ity of that theory is under severe 'attack today, we do not agree that
the results of its past application infer segregatory intent. In response
to new educational theories, the Denver public school system has today
assigned Negro teachers to schools throughout the system and has
reduced the percentages of Negro teachers in the predominantly
minority schools.

We are unable to see how the evidence regarding the obfuscation of
minority achievement data relates to the board's alleged segregative
intent. And although cross-appellants urge that a double standard was
used to deal with overcrowded conditions, the trail court's reluctance
to premise segregatory intent on that basis is supported by the record.
The evidence reflects that the bussing of Anglo students was caused by
the city's annexation of residential areas that did not have school
buildings. Hence the school children in these annexed areas were trans-
ported to the nearest school where space was available. The premise
of alleging a double standard in the treatment of races is resultingly
nonexistent.

The remainder of the issues designated in the cross-appeal have
either been disposed of or made irrelevant by preceding parts of this
opinion.

The final judgment and decree of the trail court is affirmed in all
respects except that part pertaining to the core area or court designated
schools, and particularly the legal determination by the court that
such schools were mainained in violation of the 146 amendment be-
cause of the unequal educational opportunity afforded, this issue hav-
ing been presented by the second count of ihe second cause of action
contained in the complaint. In that respect only, the judgment is re-
versed. The ease is accordingly remanded for the implementation of
the plan in accordance with this opinion. The trail court is directed to
retain jurisdiction of the ease for the purpose of supervising the im-

Z.9.3
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plementation of the plan, with full power to change, alter, or amend
the plan in the interest of justice and to carry out the objective of the
litigation as reflected by this opinion.

Fee appendixes following.

APPENDIX I

Racial and ethnic composition of subject schools with respect to use of
resolutions 1620, 1624 and 1631

Total
number

Anglo Negro Hispano

Number
Per-
cent Number

Per-
cent Number

Per-
cent

SEN1OR HIGH SCHOOL

If Resolution 1520 is
used: I

East 2, 600 1, 776 68 849 25 175
George Washington 2, 896 2, 528 87 333 11 35 1

South 2, 739 2, 258 82 147 5 334 12

Total 8, 235 6, 562 80 1, 129 14 544 7

If Resolution 1520 is
not used: 2

East 2, 623 1, 409 54 1, 039 40 175
George Washington... 2, 942 2, 823 96 84 3 35 1

South 2, 670 2, 330 87 6 0 334 13

Total 8, 235 6, 562 80 1, 129 14 544

JUNIOR HIGH SCHOOL

If Resolutions 1520 and
1524 are used: s

Byers 1, 241 1, 053 85 110 9 78 6
Cole 944 9 1 661 70 274 29
Grant 885 ' 696 79 107 12 82 9
Hill 1, 303 1, 035 79 226 17 42 3
Kepner 1, 483 1, 016 69 70 5 397 27
Kunsmiller 1, 949 1, 544 79 245 13 160 8
Merrill 1, 578 1, 350 86 205 13 23 1

Rishel 1, 286 939 73 39 3 308 24
Smiley 1, 333 960 72 306 23 67
Thomas Jefferson 1, 637 1, 584 97' 45 3 8

Total 130339 10, 186 75 2, 014 15 1, 439 11

If Resolutions 1520 and
1524 are not used: 4

Byers 1, 138 1, 053 93 7 1 78 7
Cole - 1, 219 46 4 884 73 289 24
Grant 815 696 85 37 5 , 82 10
Hill 1, 753 1, 685 96 26 1 42 2
Kepner 1, 437 1, 016 71 24 2 397 28
Kunsmiller 1, 709 1, 544 90 5 0 160 9
Merrill 1, 578 1, 550 98 5 0 23 1

Rishel 1, 250 939 75 3 0 308 25
Smiley 1, 553 367 24 1, 112 72 74 5
Thomas Jefferson- _ 1, 597 1, 584 99 5 0 8 1

Total 14, 049 10;480 75. 2, 108 15 1, 461 10

Footnotia ai and Of iabie;p. 308.
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Racial and ethnic composition of subject schools with respect to UM Of
resautions 1520,1524 and 1531Continued

Totalnumber.Anglo Negro Hispano

Number
Per-
cent Number

Per-
cent Number

Per-
cent

ELEMENTARY SCHOOL
If Resolution 1531 is

used: 5
Asbury 570 480 84 61 11 29 5
Ashley 368 444 81 60 11 44 8
Barrett 368 269 73 88 24 11 3
Carson 720 562 78 144 20 14 2
Denison 580 482 83 31 5 67 12
Force 922 744 81 86 9 92 10
Montclair and Annex.. 753 602 80 120 16 30 4
Moore 622 460 74 90 14 72 12
Palmer 482 390 81 72 15 19 4
Park Hill 863 682 79 112 13 69 8
Philips . 584 409 70 128 22 47 8
Schenck 765 638 83 31 4 96 13
Steck 431 353 82 73 17 4 1

Stedman 566 27 5 514 91 25 4
Steele 569 424 75 103 18 42 7
Whiteman 550 429 78 99 18 22 4

Total_ 9, 893 7, 395 75 1, 812 18 683

If Resolution 1531 is
not used: 6

Asbury 540 480 90 31 6 29 5
Ashley 550 472 86 35 6 43 8
Barrett 423 1 0 410 97 12 3
Carson 629 568 90 42 7 19 3
Denison 550 482 88 1 0 67 12
Force 862 744 86 26 3 92 11
Montclair 634 588 93 16 2 30 5
Montclair Annex_ _ 161 158 98 3 2 0 0
Moore 580 460 79 48 8 72 12
Palmer 482 442 92 24 5 16 3
Park Hill 963 684 71 223 23 56 6
Philips 555 307 55 203 37 45 8
Schenck 735 638 87 1 0 96 13
Steck 410 353 86 44 10 13 3
Stedman 686 27 4 634 92 25 4
Steele - 499 424 85 33 7 42 8
Whiteman 610 537 88 49 8 24 4

Total.. 9, 869 7, 365 75 1, 823 18 681 7

Source: Compiled from The Review, official publication, Denver public schools. vol. XLX (do), May 1969,
supplemented by information supplied by school officials, The Review, vol. XLIX, April 1969. (Plaintiffs'
exhibit 7C1

3 Source: Compiled from Estimated Ethnic Distribution of Pupils, Secondary SchoolsSept. 28,1968, Denver
public schools, division of personnel services. (Plaintiffs' exhibit 7D1

Source: Compiled from The Review, official publication, Denver public schools,__vol. XLX (sle), May 1989,
sarne611ted by information supplied by school officials, The Review, vol. X LIX, April 1989. (Plaintiffs'

Source: Compiled from Estimated Ethnic Distribution of Pupils, Secondary SchoolsSept. 23,1968, Denver
public schools, division of wrsonnel services. (Plaintiffs' exhibit 8DI

Source: Complied from The Review, official publication, Denver public schools, vol. XLX (do), May 1969,
supplemented by Information supplied by school officials. (Plaintiffs' exhibit 9b1

Source: Compiled from Estimated Ethnic Distribution of Pupils, Elementary FchookSept. M, 1968,
Denver public schools, division of personnel services. (Plaintiffs exhibit 9E)

ArrErrmx II
Whereas, this board of education, common with other boards of

education in urban areas in this country, has before it the extremely
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difficult task of providing relevant and effective education to children
of infinitely vaned backgrounds and abilities; and

Whereas, this board ol education is concerned about all the children
of Denver and is constantly searching for ways and means to improve
the quality of education offered to them ; and

Thereas, this board of education has, as an interim measure, adopted
various plans and approaches toward the improvement of the quality
of education offered to the children of Denver, including voluntary
open enrollment with transportation provided ; and

il'hereas, the intervention of a lawsuit in the US. district court
has prevented this interhn measure from achieving its full potential;
and

Whereas, that court in its Memorandum Opinion dated March 21,
1970, has found that certain schools of this school district show average
pupil achievement below the citywide average achievement of pupil-a;
and

Wheiess, this board is, and has been, aware of these differences in
average pupil achievement among the various schools and has been
attempting to set educntional policy which will permit the profeesional
staff of this school district to devise and employ new methods of edu-
cation designed to improve achievement in all schools including those
with low achievement aventges, by such means as early childhood
education, intensified reading ptognons, cultural arts centers, outdoor
education centers, school clusters or complexes, inservice education,
modification and expansion of curricular offerings, and other prom-
ising ideas; and

Whereas the US. district court now has invited this bean' to de-
vise and present to it a plan designed to impmve the achievement of
pupils in certain of its schools now, therefore, it is

Resolved By this board of education that, regardless of the final out-
come of the litigation, this board reaffirms its intent to continue int-
pronment in Hie quality of education offered to all of the children
of Denver, and it hereby directs the superintendent and his staff to
devise a plan directed toward raisins the educational achievement
levels at the schools specified by the district court in its opinion, This
plan shall be a pilot program which shall include consideration of the
following :

1. Diffetentiated staffing;
2. Incressing the level .of faculty experience and decreasing

faculty turnover;
3. Increased and improved inservice training for staff;
4. Voluntary open enrollment as opposed to mandatory trans-

fer.; for pupils;
5. The school complex concejit which lel focus on decentral-

ised decisionmaking, community, and parent involvement, new
educational promms, and agency cooperation;

O. Early childhood education :
7. Special programs now being implemented at Cole :Junior

Thirhi School and Manuel High School :
8. Special merlons available under the FAucational A,thieve-

ment Art of Colorado (Senate bill 174) ;
9. Other promising educational innontions.
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The plan shall be feasible and within the financial ability of the dis-
trict, and include a timetable for implementation.

Such a plan shall be submitted to the board on or before May 6, 1970.

The overall racial and ethnic com,jin 0 Denver Public Schools as of

Potent

Edoest1on.3 kvel 'Total stodents Aot10 NtoO IlloOsoo

Elementary 54, 576 61. 7 15. 2 22. 0
Junior high 18, 576 64. 0 15. 5 17. 0
Senior high 23, 425 76. 1 10. 4 9. 0

Total 96, 577 70. 7 12. 7 15. 8

1::ntrloaad dIrmaniationts tbe !rid ot treverstiodouttettegIDWIlet Umbel: Oa:

Denver Panne sews% Much 1. 1,44). PP- A-1 to A-tt

Carodty Smolhoebt Parent ot cspoetty

Wool HU UN IMO ION

Columbine 780 780 901 884 116 113
Barrington 450 450 690 546 153 121
Park 1[M- 660 630 859 650 130 103
Stedman 630 630 687 698 109 111
Barrett 450 507 113

APPENDIX A

C0MVA818014 or ittettitoND PUULte SCUMS K-12 MUSIMUU3lItp
Pawner/cm then Pus 111, 1971-72, Wrru ArruAt. K-12
MEMIIII/13111P ON 8ILIter2D DATES D11111140 TIM 1ST Moran CP
Scum.

Itevised .jections_. 30, 155 63 17, 462 n 47, 617
Membets i

Aug. 30, 1971_ - _ _ 26, 517 68 12, 394 32 38, 911
Sept. 1, 1971_ 28, 365 69 13, 986 31 41, 351
Sept. 7, 29, 163 69 13, 260 31 42, 423
Sept. 13, 1971. 29, 545 69 13, 482 31 43, 027
Sept. 24, 1971 29, 747 60 13, 500 31 43, 247

Ite-etwd projections raises
24, 1971, membership; Le, dr, 408 .. 3, 962 .... 4, 370

Loss expressed as perceet of
revised projections. L 4 22. 7 9. 2
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APPENDIX B

Powriox or PX-144-I

EFFECT OF STATE LAWS AND STEPS TO BE TAKEN
SHOULD A SCHOOL BE INTEGRATED

This memorandum is primarily concerned with chapter 9.1 of title
22 of the Code of Virgnua, "Operation of Schools by State:* This
chapter has two articles, each of which is independent of the other.

Section 22-188.5 provides that the making of an assignment and
enrolling of a child in a school, either voluntarily or under court
order, which would result in integration shall (1) automatically divest
the local school authorities of all authority, power, and control over
such school. (2) The school is closed and is removed from the public
school system. (3) All authority, power, and control over the school, its
principal, teachers, other employees, and all pupils enrolled or ordered
to be enrolled is vested in the Commonwealth to be exercised by the
Governor.

Section 22-188.6 provides that when the school is automatically
closed it shall not be reopened as a public school until in the opinion
of the Governor, and after investigation by him, he finds and issues an
Executive order that (1) the reopening of the school will not disturb
the peace and tranquility of the community, and (2) the assignment
of pupils to the school could be accomplished without enforced or
compulsory integration of the races, contrary to the wishes of any
child enrolled therein or of his or her parents.

Section 22-188.7 provides that if after investigation the Governor
concludes that the school cannot be reopened under the two conditions
listed above, he has the authority. . . . such other changes as in his
discretion may be necessary and desirable and needed to effect a re-
opening of the school. He may reassign the pupils to any other public
schools in the locality, including the school in which a pupil was
formerly enrolled if he deems it necessary to preserve order. 'rhe Gov-
ernor shall give due consideration to the laws of the Commonwealth
and the safety and welfare of the child in assigning and enrolling
pupils.

&ction 22-188.8 provides that if the school still cannot be reorgan-
ized and reopened, he can assign the pupils to other schools in the
locality, and the Governor is authorizeol to make other facilities for
the instruction of the children available, and to reassign teachers from
the closed school.

Section 22-188.9 provides that if a school is closed and any of the
pupils cannot be reassigned to another public school, then the Gov-
ernor and the local authorities are authorized to make tuition grants
available for tlw child to attend a private school.

Section 22-188.10 authorizes the Governor to supplement the appro-
priation made available to a political subdivision if necessary to catty
out the provisions of this article with respect to assigning pupils to
other schools.

Section 22-188.11 provides that whenever it is made to appear to the
Governor that any school which has been closed can be reopened and
operated with the public peace being maintained and not compulsory
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or enforced integration, he is authorized to return the operation and
control of the school to the local authorities.

Section 22-138.12 provides that notwithstanding any other provi-
sion to the contrary, any time the Governor concludes, or the school
board, or board of supervisors, or city council certifies by resolution,
that the school cannot be reopened, or reorganized and reopened in
conformity with the provisions of the law, the Governor shall so
proclaim and the school shall be returned to the locality, become a
part of the public school system, and become subject to the laws of
the State, including the provisions of the Appropriation Act.

The Governor, by section 22-188.192 is granted all necessary powers
to carry out the provisions of the article. The State assumes the con-
tractual obligations of the local school board with the principal, teach-
ers, and employees of the school closed and, upon authorization of the
Governor, they are to be paid by the State.

I am of the opinion that when the school is closed and taken out
of the school systemz this leaves the rest of the system of a particular
locality free to continue to operate and to receive State funds. It is
only when the Governor concludes, or the local school board or council
certifies, that the school cannot be reopened in conformity with the
provisions of law and the school is returned to the locality and to the
public school system that the fund cutoff provision is applicable, and
it is only applicable if the school is integrated.

Whenever article I, of chapter 9.1, comes into operation, it is obvious
that the Governor cannot always personally take charge of the school
property.

It is my suggestion that, whenever it is probable that the Governor
will be required to assume control of any school due to it having
become integrated, he explore the possibility of having the division
superintendent of schools, or some other school official, represent him.
If this is not deemed wise and feasible, the Governor can consider
the advisability of alerting the superintendent of State police to the
possibility of the school's being closed and have available at the school
a sufficient number of State police. Immediately upon enrollment of
a Negro child, the representative of the Governor (either the division
superintendent or some other school official, or the superintendent of
State police) shall assemble the student body and the faculty and
read to them a statement prepared by the Governor. This statement
would apprise the faculty and the student body thatby virtue of
the powers vested in him by the general assemblythe Governor is
assuming control of the school in question and directs the student body
and the faculty to leave the school property, subject to further orders
of the Governor. The Governor will then be in a position to determine
whether or not it is necessary, in order to protect the property and to
prevent any incidents, to maintain a contingent of police at the prem-
res during tlie time the school is closed and he is attempting to have it
reorganized and restored to the school system.
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JOHNSON v. SAN FRANCISCO UNIFIED SCHOOL DISTRICT

C-70 1331 SAW (N.D. Cal. 1971)

ORDER SETTING ASIDE SUBMISSION

On June 24, 1970, plaintiffs filed suit against the San Francisco Uni-
fied School District to enjoin racial discrimination claimed to exist
in the public elementary schools. The complaint charges, among other
things, discrimination against blacks in the following respects : Allo-
cating resources: services, and facilities to various schools; hiring
teachers; assigning teachers and adminigtrators; drawing knes for
attendance zones with an intent to foster segregation ; building new
schools, classrooms, and additions to old schools so as to perpetuate

s
tion ; and knowirigly and intentionally instituting programs

lit/Tare unnecessarily discriminatory in effect.
Plaintiffs ask for injunctive relief ordering immediate and com-

plete desegregation of student bodies, faculties and administrative per-
sonnel in the-public elementary schools of San Francisco and ordering
defendants to provide equal educational opportunities for all school-
children in those schools.

Defendants have denied these charges.'
On August 25, 1970, the parties in open court agreed that this case

was ready for submission for final judgment. In permitting sub-
mission, tim court announced that it would not hestitate thereafter to
set aside the submission or to take any different action which would
serve the ends of justice.

From what has been presented by the parties, it is clear that they
agree that the Constitution of the UnitM States guarantees children
the right to equal educational opportunity. They agree, too, that pro-
viding equal educational opportunity demands solution of complex
problems which vitally affect students, parents, teachers, school ad-
ministrators and the community as a whole.1 While the parties dis-
agree as to what means the law requires for provision of equal edu-
cational oeportunity, it is clear that the following are some of the isle-
vant questions which, sooner or later, must be answered.

1. Is approximate racial balance required in all schools I
2. Is bueing required when it is the only practical means of cor-

recting racial imbalance
3. Gan neighborhood attendance zones be preserved f

While defendants do not deny that the San Francisco elementary schools
are racially imbalanced, they do deny that the imbalance results from any fault
or neglect on their part.

'Defendants have commendably undertaken a significant experimentthe
Richmond eomplerin the Interest of finding ways to solve these problems.

(400)
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4. Must new school construction be geared to promote racial
balance ?

5. Must teachers be hired on a basis of creating or promoting
racial balance in their ranks?

6. Must teachers be assigned so that the teaching staff of each
school is racially balanced !

7. Must school facilities be so equalized that innovations are
required to be simultaneously introduced in all schools!

8. Do "tracking" systems deny equal educational opportunity?
9. Can the constitutional requirements for equal educational

opportunity be met notwithstanding "de facto" segregation?
While many courts throughout the country have dealt with these

questions in decisions which reflect a wide variety of left'al interpreta-
tion, none has been finally resolved by decision of the Supreme Ciourt
of the United States. However, it now appears that that will change
rulatiyely soon. The Supreme Court ordered argument to be heard on
October 12, 1970, in six cases which present the following questions
for decision.

May a State constitutionally ban the busing of students? 3
Does judicial prescription of racial balance in schools vio-

late the 1984 Civil Rights Act! 4
Does a county attendance plan for elementary schools

unconstitutionally discriminate by permitting some students
to attend schools near their residences while requiring others
to attend more distant schools! 3

Are black students denied equal protection by continued
assignment to segregated black schools despite the existence
of a feasible alternative plan of assignment which would re-
sult in complete desegregation ?

May a State court prohibit school authorities from requir-
ing any student to attend a particular school because of his
race ?

Since the Supreme Court has provided for such early hearing of the
cases presenting the foregoine questions and since tltis augurs deci-
sions well before the start of the next school year in the San Francisco
elementary schools, it, would be less than wise or just for this court now
to act on the basis of its assumptions as to what the Supreme Court
will shortly decide. Such action at this time might result in issuance

Moore v. rharlotte-ltecklenharg Mi. of PAne.. appeal docketed. 39
3079 (Joly 23. 1970) (No. 444) : North Carolina State Bd. of Rdue. v. Swann.
apnea ftocketed. 39 11.S.L.W. 8067 (August 4. 1970) (No. 498). The disposition of
these eases Is especially relevant to the instant ease in light of the recent Cali-
fornia statute Assembly Mil No. Ml. as atnetuled in Amembly. April 30. 1970
(adding 111009.5 to the Calif. Use. Code). providing that: "No governing board
of a school district shall require any student or pupil to be transported for any
reason without written permission of the parent or guardian."

Charlotte-Mecklenburg lid. of EAue. v. Swann. petition for err?. Ned. 39
3IZ2 anly 2, 10701 (No. 349) McDaniel v. Mitres!. petition for err?.

flied. V.S.t.W. 8079 (Inly 20. 1970) (No. 420).
McDaniel v. Mitres!. petition for cert. filed, 89 D.S.t.W. 3079 (3nly 20. 1970)

(No. 42(1).
" flails r. Mohile Co. Si. of School Commkaioners. pctllfvrn foe cert. Reit 89

11.5.L.W. 3079 (July 23. 1970) (No. 4313).
'Moore v. Charlotte-Meeklenburg TM. of Mine, oPPeni docketed. :40 r.51.1;:w.

2079 Only 21. 1(170) (No. 444).
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of injunctive orders calling for costly and complicated dislocation, in
midterm, of the current operation of the San Francisco elementary
schools. lforeover, wlmt this court might now order could turn out to
be at valiance with requirements which may be laid down by the U.S.
Supreme Court. In other words, what this court might presently order
could be less than the Supreme Couit may shortly decide to be required
or, for that matter, more.

Under these circumstances, commonsense and good law unite in
impelling this court to await the determinations of the Supreme Court
which will be binding upon it. And that time,this court should be able
to act with greater certitude and, therefore, with greater fairness to all
concerned.

This decision to postpone judgment should not be misinterpreted.
Defendants should prepare themselves to be ready promptly to meet
whatever requirements may be delineated by the Supreme Court of the
United States. Once the Sureme Court has laid down the law, no per-
son or agency bound by that law, nor any con: t, can be permitted delay
in conforming to the Iegal requirements.

It woilld appear, therefore, that defendants would do well promptly
to develop plans calculated to meet the different contingencies which
can reasonably be forecast. If, for example, the board of education
works out details for maximum changes based upon the assumption
that the Supreme Court will require them, the board will then be able
to act effectively, in case of need, without causing confusion and with
a minimum of unnecessary dislocation. Should the decisions of the
Supreme Court not require such substantial changes, the board and
those connected with it will at least have made what ought to be pro-
ductive studies of various means for promoting equality of educational
opportunity.

For all of the foregoing reasons, the order of submission heretofore
made is hereby set aside. The court retains jurisdiction to take such
further action at any time as it may deem necessary to provide for
compliance with the Constitution and laws of the United States.

DATED: SEPTEMBER 2211970.

STANLEY A. WEIGEL,
Judge.

MEMORANDUM AND ORDER

REQUIRING THE PARTIES TO FILE PLANS 'FOR SOIIOOL DESEGREGATON

Seven months ago, on September 22, 1970, this court decided that
justice in this case would best be served by postponing definitive ac-
tion until after the Supreme Court of the United States decided six
Cases then pending before it. Last week, the six decisions were handed
down.' Each decision was unanimous.

1 Swann v. Charlotte-Mecklenburg Bd. of Educ., 89 U.S.L.W. 4487 (U.S. April 20,
1971) : Charlotte-Mecklenburg Bd. of Educ. v. Swann, 89 U.S.L.W. 4487 (U.S.
April 20, 1071) ; Davis v. Board of School Commissioners, 89 11.6.74.W. 4447 (U.S.
Amil 20. 1971) North Carolina State Bd. of Educ. v. Swann, 89 U.S.L.W. 4449
(U.S. April 20, 1971) ; McDaniel v. Barresi, 89 U.S.L.W. 4450 (U.S. April 20,
1971) : Moore v. Charlotte-Mecklenburg Bd. of Educ., 89 U.S.L.W. 4451 (U.S.
April 20. 1071).
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While the six decisions did relate to Southern States in which there
had at ono time been "racially separate public schools established and
maintained by state action" [Swann versus Charlotte-Mooklenburg.
Board of Education, 39 U.S.L.W. 4437, 4438 (U.S. April 20, 1971) L.
neither the logic nor the force of the rulings is limited by any North-
South boundary line.

For the past 17 years, every Supreme Court decision on the subject
has consistently strack down racial segregation in public schools.
resulting from laws which either directly or indirectly required or
contributed to such segregation.' Last week's decisions fortifydo
not water downthe prior holdings. And the Supreme Court has
never condoned any double standard of constitutional compliance
based upon geograihy.

While it was not clear 7 months ago, it is clear today that to correct
unlawful racial segregation in public schools :

1. Busing can be required and State law may not prohibit it.
2. Radar balance or quotas may be judicially imposed.
3. Some students may be permitted to attend schools near their

homes; others may be required to attend distant schools.
4. Any student may be required to attend a particular school

because of his race.
5. U.S. district courts have exceptionally broad equity powers.

to shape decrees to meet the complex problems of protecting the
constitutional right to equality of educational opportunity..

It is now clear, too, under last week's Supreme C4urt decistons,.
that the San Francisco Board of Education possesses powers broad
enough to correct the unlawful segregation which still persists in
the San Francisco elementary schools.' /4....nd, of course, to repeat for

See, e.g., Green v. County School Board, 891 U.S. 480 (1908) and Raney v.
Board of Education. 891 U.S. 448 (1908) (holding "freedom of choice" plans un-
constitutional) : Griffin v. County School Board, 877 U.S. 218 (1004) (holding
unconstitutional the closing of all the schools in one county) ; (loss v. Board of*
Education, 878 U.S. 688 (1908) (holding unconstitutional a free transfer pro-
vision by which students were allowed to transfer, solely on a racial basis, from
the school to which they had been assigned by virtue of redistricting if they were
in a racial minority in their new school).

'FINDINGS OF FACT AND CONCLUSIONS OF LAW. The Court, having-
considered the voluminous evidence presented by the parties, hereby finds :

1. That public elementaty schools in the San Francisco Unified School.
District are racially segregated.

2. That while only 28.7% of all the children enroled in the elementary
schools are black, 80% of the black children are concentrated in twenty-
seven schools out of a total of more than one hundred. The student bodies
of these 27 schools range from 471% black to 96.8% black. In only two of
them are black children cozen slightly In the minority and in only four are
the student bodies less than 72% black. (Plaintiffs' Exhibits 1 and 2.)

& That acts and omissions of the San Francisco Board of Education are
proximate causes of the racial segregation.

4. That such acts include:
a. Construction of new schools and additions to old schools in a

manner which perpetuated and exacerbated existing racial imbalance.
(Exhibit "B", Plaintiffs' Reply Brief in Support of Motion for Prelim-
inary injunction, July 27, 1970; Deposition of William L. Cobb, Ph.D., of
July 14, 1970, pages 78-80; Deposition of Laurel B. Glass, Ph.D., of
July 20, 1970, pagea 22-59.)

b. Drawing attendance zones so that racial mixture has been mini-
mized; modification and adjustment of attendance zones so that
racial separation is maintained. (Deposition of Laurel E. Glass, Ph.D.,

109
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emphasis, it is now clear that the court has both the power and the
duty to do so if the school authorities fail or refuse.

This situation was anticipated by this court some 7 months ago
when it stated:

This decision to postpom judgment should not be mis-
interpreted. Defendants should prepare then:selves to be
ready promptly to meet whatever requirements may be de-
lineated by the Supreme Court of the United States. Once the
Supreme Court has laid down the law, no person or agemy
bound by that law, nor any court, can be permitted delay in
conforming to the legal requirements.

It would appear, therefore, that defendants would do
well promptly to develop plans calculated to meet the differ-
ent contingencies which can reasonably be forecast. If, for
example, the board of education works out details for maxi-
mum changes based upon the assumption that the Supreme
Court will require them, the board will then be able to act
effectively, in case of need, without causing confusion and
with a minimum of unnecessary dislocation. Should the de-

supra, pages 19-28; Deposition of William L. Cobb, Ph.D., supra, pages
51-57; Plaintiffs' Exhibits 1-8.)

c. Allocating a highly disproportionate number of inexperienced and
less qualified teachers to schools with student bodies composed predom-
inantly of black children. (Deposition of Laurel E. Glass, Ph.D., supra,
pages 48-50 ; Affidavit of Maureen O'Sullivan, July 17, 1970.)

Z. That such omissions include:
a. Failure to accept suggestions offered by school officials regarding

the placement of new sctools so as to minimize segregation. (Deposition
of William L. Cobb, Ph.D., supra, pages 78-98.)

b. Failure to adopt a policy of consulting with the Director of Human
Relations of the School District as to the predictable racial composi-
tion of new schools. (Deposition of William L. Cobb, Ph.D., supra, page
76.)

c. Prolonged failure to pursue a policy of hiring teachers and ad-
ministrators of minority races. (Plaintiffs' Exhibit 14.)

d. Failure to take steps to bring the racial balances in elementary
sehools within the guidelines set by the State Board of Education.
(Plaintiffs' Exhibit 1 ; Plaintiffs' Exhibit 21-B, page 25; Deposition

of William L. Cobb, Ph.D., supra, pages 67-106.)
Failure to adopt sufficient measures to improve the education of

children in predominantly black schools despite the Board's knowledge
that education in these schools was inferior to that provided in pre-
dominantly white schools. (Deposition of Isadore Pivnick, of July 14,
1070, puges 14-19; Deposition of Laurel E. Glass, Ph.D., supra, page 10;
Affidavit of Maureen O'Sullivan, July 17, 1970.)

f. Failure to respond to recommendations regarding integration made
at the Board's requests by the Stanford Research Institute and by the
Report of the Citizens' Advisory Committee to the Superintendent's
Task Force Studying Educational Equality/Quality and Other Pro-
posals. (Plaintiffs' Exhibits 26 and 82.)

Having found these facts, the Court concludes that segregation which exists
in San Francisco's public elementary schools results from state action and is
unconstitutional under Brown v. Board of Education, 847 U.S. 483 (1954), as
well as under later decisions of the Supreme Court of the United States. Be-
cause time is of the essence in vindicating the right of elementary school chil-
dren in San Francisco to equal educational opportunity, the Court 113W enters
only preliminary findings and conclusions in support of the order today made.
The citations to the record by no means exhaust the substantiating evidence
before the Court. More extensive findings a fact and conclusions of law will
be tied as occasion may arise.
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visions of the Supreme Court not require such substantial
changes, the board and those connected with it will at least
have made what ought to be productive studies of various
means for promoting equality of educational opportunity.

In the light of all of the foregoing, the court hereby orders de-
fendants to file, on or before June 10, 1971, a. comprehensive plan for
the desegregation of all San Francisco public elementary sc-hools to
go into effect at tho start of the school term in the fall of this year.
The court hereby also orders the plaintiffs to file such a plan on or
before that date for the assistance of the Court in the event the court
should find defendants' plan inadequate or otherwise deficient.'

If defendants have paid heed to the strong suggestion of this court,
in its order of September 22, 1970, they will have had, by June 10,
1971, almost 9 months for development of their plan. Since the time
for plaintiffs' is less than 2 months, the court suggests that plaintiffs
at once undertake to enlist the assistance of one or more highly
qualified experts to develop their plan.

For the general guidance of both plaintiffs and defendants, the
court directs the parties to perfect their plans not only in the light
of all relevant decisions of the U.S. Supreme Court but particulady
in the light of the remedies approved in Swann, 8upra, and its com-
panion cases. The court also deems it appropriate to suggest that
each plan should be carefully prepared in detail to insure accomplish-
ment of at least the folloivilig objectives by the start of the 1071 fall
school term.

1. Full integration of all public elementry schools so that the
ratio of black children to white children will then be and there-
after continue to be substantially the same in each school. To ac-
complish. this objective, the plans may include provision for :

(a) Use of nondiscriminatory busing if, as appears now to
be clear, at least some busing will be necessary for compli-
ance with the law.

(b) Changinfl :.ttendance zones whenever and wherever
necessary to eliminate or head off racial segregation.

2: Assurance that school construction programs will not promote
racial segregation whether by enlargement of existing facilities or
location of new ones or otherwise.

8. Establishment of practices for the hiring of teachers and ad-
ministilitors which will effectively promote racial balance in the
respective st a ffs.

4. Establishment of practices for the assignment of teachers
and administrators which will effectively promote racial balance
of the respective staffs in each school.

5. Establishment of practices for the assignment of teachers
and administrators which will effectively promote equalization
of competence in teaching and administration at all schools.

6. Avoidance of use of tracking systems or other educational
techniques or innovations without provision for safeguards against
racial segregation as a consequence.

4 The Court itself will not hesitate to appoint one or more consultants to assist
it, should that later become necessary or advisable. Regarding the Court's power
to do so, see Swann v. Chnriotte.Mecklenburg Bd. of Edw., 481 1".24 188 (4th
Cir. 1970) at 148.
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The foregoing delineation is not intended to limit the scope of the
plans to be filed nor to hamper creativity by those who prepare them
nor to specify details better spelled out by qualified experts in educa-
tion. Tho intent, rather, is to indicate requirements which, in the light
of the facts before the court, are necessary for compliance with the law.

That is the thrust of all of thisthe law must be obeyed. The court
fully understands that public opinion is divided on many questions
relating to desegregation of our schools. But disagreement with the
law is no justification for violation. And, whore as here, segregation
in our schools has been fostered by action and inaction over a long
period of years, the law requires corrective measures.

The court fully understands, too, the many complicated, difficult, and
serious problems which must be solved. They run the gamut from
those of finance and geography and personnel on through to the emo-
tional. But the difficulties are far from insurmountable. A genuine will
to meet and overcome them is the first requisite.°

The stakes are surely high enough to generate that will. Respect for
law in the education of the elementary schoolchildren of the city of
today can do much to reduce crime on the streets of the city of
tomorrow.

In any case, the omit, as heretofore, retains jurisdiction to take
such further action at any time as it may deem necessary to provide
for compliance with the Constitution and laws of the United States.

STANLEY A. WEICIEL)
U.S. Distrkt Judge.

DATED: APRIL 28) 1971.

SUPPLEMENTARY FINDINGS OF FACT AND
CONCLUSIONS OF LAW

IPRELIMINARY

The findings and conclusions set out in the "Memorandum and
Order Requiring the Parties To File Plans for School Desegregation"
dated April 28, 1971, ae hereby incorporated herein by reference and
the findings and conclusions herein are hereby, nunc pro tune, incor-
porated therein. Provision was made in said Memorandum and Order
for supplemental findings and conclusions (see F.N.p. 3, lines 13-
17) and, on May 28, 1971, plaintiffs and defendants stipulated in open
court for the filing of such additional findings and conclusions.

IIDEFINITIONS

Unless the context requires otherwise, the following words have the
following respective meanings as used in the Findings of Fact and

. The problem of changing a people's mores, particularly those with an
emotional overlay. is not to be taken lightly. It IR a problem which will require
the utmost patience. mulerstanding. generosity /11111 forbearance from nli of us,
of whatever race. But the magnitude of the problem nmy not nullify the princi-
ple. And that principle is that we are, all of us, freeborn Americans, with a
right to make our way, unfettered by sanctions imposed by man because of
the work of God." :r. Skelly Wright speaking in Bush v. Orleans Parish School
Board, 138 P. Rupp. 337 oc. D. La. 19(6) at 342.
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Conclusions of Law herein. "District" mea»s the San Francisco Uni-
fied School District, the board of education thereof, all officers and
agents of said district and/or said board including the superintendent
of said district. "Schools" means the elementary schools of the district.

M-FINDINOs OF Pam

1. The schools are racially segregated. Over one-half (54 of the total
of 102) of the schools have racial compositions which make each of
them black or nonblack in that the racial composition of the student
bodies of each varies so excessively from the racial composition of
the district's total school population. Eighty percent of the district's
black children are concentrated (by district attendance regulations)
in 27 schools in which the respective student bodies range from 47.3
black to 96.8 percent black. The district's total school population is
only 29.7 percent black. In only two of these 27 schools are black chil-
dren even slightly in the minority and in only four others are the
student bodies less than 71 percent black. Segregation in the schools
is also shown by consideration of 27 schools which, under attendancd
rules laid down by the district, have so few black children as to be,
identifiably nonblack schools. In these 27 schools, the percentage of
black students ranges from a maximum of 6.9 percent to the irreduci-
ble minimum of 0.0 percent. The chart below shows the striking degree
of racial imbalance evidenced in the 54 schools :

Col. A

Percent
black

students Col. B

Percent
black

students

1. Hunters Point II
2. Golden Gate
3. Jedediah Smith
4. Sir Francis Drake
5. Jedediah Smith Annex
6. Sheridan
7. Burnett
8. Ortega
9. Bret Ilarte

96.
06.
05.
95.
93.
92.
92.
91.
91.

8
1

9
8
7
3
2
7
2

Cleveland
Alamo
Glen Park
Fairmount
Lakeshore
Excelsior
Kate Kennedy
Sutro
Hawthorne

6. 9
6. 7
6. 3
6. 1
6. 0
5. 9
5. 7
5. 3
4. 7

10. Baylriew' 90. 2 Lafayette 4. 7
11. John Muir 89. 9 Edison a 8
12. Ansa 89. 5 Guadalupe 3. 8
13. Emerson 88. 0 Cabrillo 3. 6
14. John Swett 85. 7 R. L. Stevenson 3. 1
15. Starr King 84. 7 Clarendon 3. 0
16. I. M. Scott 84. 4 Columbus 2. 4
17. Fremont 81. 2 Argonne 2, 3
18. Raphael Weill_ 75. 4 Douglas 2. 3
19. Dudley Stone 74. 9 P. A. Hearst 1. 6
20. Andrew Jackson 72. 9 West Portal 1. 4
21. Farragut. 71. 8 Washington Irving _ 1. 3
22. Lincoln 65. 7 Commodore Stockton-- 1. 1
23. John McLaren 62. 5 Alvarado 1. 0
24. McKinley 61. 7 Parkside 1. 0
25. Candlestick Cove 54. 2 Jean Parker . 2
26. San Miguel _ 49. 7 Spring Valley : 1
27. Daniel Webster. 47. 3 Garfield 0

This table is derived from elaintiffs' exhibit 1 "Racial Estimates
of Pupils Attending San Francisco Public Schools" [hereafter exhibit
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1], and plaintiffs' exhibit 2, "Estimates of the Racial Distribution of
Pupils A.tending San Francisco Public Schools Arranged in De-
scending Order of Percentages for 1069 and Trends SMce 1966"
thereafter exhibit 2]. The percentages are based on actual attendance
tor 1969, and represent the most current compilations available. It
should be noted, in addition, that white students are a majority in
most of the nonhlack schools, whereas no predominantly black school
is as much as one-third white. In fact, only five of these schools are
more than 15 percent white. Exhibit 2.

2. In addition to these 54 schools which the court finds to be racially
ider finable, there are still other schools which are "racially imbal-
anced" within the standards set out by the State of California. Title
5, section 14021(C) of the California Administrative Code provides
that a school is racially imbalanced if the percentage of pupils of
one or more racial or ethnic groups differs by more than 15 percentage
points from that in all the schools of the district. Since 28.7 percent
of school pupils in the district are black, a school is racially unbal-
an iced under State law if the percentage of black students s more
than 43.7 percent or less than 13.7 percent. Eighty-six of the district's
102 schools are racially imbalanced on that standard. The only schools
(16 out of 102) not racially imbalanced under the standard are; Bes-
sie Carmichael, Commodore Sloat, Corbett, Diamond Heights, E. R.
Taylor, Geary, Grant, Laguna Honda, Lawton, LeConte, Marshall,
Miraloma, Noriega, Sunnyside, Winfield Scott, and Yerba Buena.
Exhibits 1 and 2.

3. Segregation in identi flably black elementary schools in the
district has increased in recent years. Defendants have been on notice
of this increase through annual reports of the district's human relations
officer. The following table illustrates the degree to which 21 schools
which were identifiably black in 1964 have become increasingly st in
5-year period from 1964 to 1969 :

School
Percent black
students 1964

Percent black
students 1069

Andrew Jackson 66 72. 9
Bay View SO 00. 2
Bret Hart" 75 01. 2
Burnett 85 92. 2
Dankl Webster 42 47. 3
Dudley Stone 66 74. 9
Farragut 61 71. 8
Fremont 64 81. 2
Golden (late 95 06. 1
Hunters Point II 94 96, 8
I. M. Scott 63 84. 4
Jedediah Smith.. 59 05. 9
John Muir 85 89. 9
John Swett 85 85, 7
Lincoln 60 65. 7
McKinley_ 43 61. 7
Ortega 91 01. 7
San Miguel 45 40. 7
Sheridan 91 92. 3
Sir Francis Drake 91 95. 8
Starr King 57 84. 7

72-166-72-27
f . zi
s,
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Compare plaintiff's exhibit 7, "Racial Estimates of Pupils Attending
San Francisco Public Schools" (October 1964) with exhibit 1.

4. Without corrective action by the district, segregation will con-
tinue to increase. In September 1960, the district contracted with
Stanford Research Institute [hereafter SRI] to study alternative
means by which racial imbalance in San Francisco's public schools
might be diminished. In response to a request for admissions made by
plaintiffs, defendants admitted that the SRI reports were prepared by
qualified experts in the field of statistical research. The SRI study
projected that there would be an increased number of black students
which would result, absent corrective action by the district, in an
increased munber of black students at schools already predominantly
black. That projection was not acted upon by the district, and the
prediction has been borne out. Plaintiffs' exhibit 24, "Population
Projection to 1971."

5. Black stude»ts in ide»tifiably black schools do not perform as well
as they would perform in an integrated school. SRI examined and
evaluated both the U.S. Commission on Civil Rights survey, "Equality
of Educational Opportunite (popularly known as the Coleman re-
port) and the Commission s report, "Racial Isolation in the Public
Schools", as part of its study. SRI agreed with the findings of the Cole-
man report that "falttributes of other students account for far more
variation in the achievement of minority group children than do attri-
butes of school facilities and slightly more than do attributes of
staff." Plaintiffs' exhibit 26, "Educational Organization for Deseg-
regation," at 9 [herea fter exhibit 261. In short, SRI found that
achievenwnt of Netrro students was increased with the increasing de-
gree of integration7Elementary school teachers in the district support
tlie findings of SRI by reporting that children transported from schools
in predominantly black areas to other schools show an increase in
their range of academic, ability and interests. Plaintiffs' exhibit 27,
"Adapting to Changing Racial and Ethnic Composition: A Survey of
San Francisco Teacher., and Principals," at 40 [hereafter exhibit 271.
See also, deposition of William L. Cobb, Ph. D.. July 14,1970, at 48
[hereafter "Cobb deposition"];.deposition of Isadore Pivnick. July 14,
1970, at 16-17 [hereafter "Pi vmck deposition9. Pupils in the 27 iden-
tifiably black schools, in fact, score lower on standardized reading tests
than other pupils. Affidavit of Maureen O'Sullivan, Ph. D., July 16,
1970.

6. While integration of schools would improve the academic per-
formance of black children, it would have little or no adverse effect
on the academic performance of white children. Plaintiffs' exhibit 25,
at 21, "Dimensions of Equality of Educational Opportunity" [here-
after exhibit 251; exhibit 26, at 12-13.

7. Integration of public schoo19, including elementary schools, would
decrease the number of dropouts, especially among black students who
presently exhibit strong tendencies to drop out of school. Exhibit 25,
at 1, 9-10.

8. Integration is most important at the elementary school level.
Variations in the racial context of the elementary school make for a
substantial and significant difference in subsequent academic success
at higher grade levels. Affidavit of Alan B. Wilson. Ph. D., July 9,

Ls' 1 5
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1970; deposition of Laurel E. Glass, Ph. D. July 20, 1970, at 20
[hereafter "Glass depositionl ; Plaintiffs' exhibit 31, "Educational
Equality/Quality Report No. 1Program Alternatives," at 11. Fur-
thermore, a. U.S. Office of Education survey shows that white students
who first attend integrated schools early in their schooling are likely
to value their association with black students more than students who
attend schools with black children starting later in grades. Exhibit 25,
at 21.

9. Segregation tends to stigmatize black children and lower their
self esteem. This was the finding of the U.S. Supremo Court in Brown
v. Board of Education, 347 U.S. 483, 494 (1954), and it is supported
by the findings of the Coleman report and SRI. Plaintiffs' exhibit 25,
at 19. See also, affidavit of Alan B. Wilson, July 9, 1970. Dr. Laurel E.
Glass, a member of the San Francisco Board of Education since 1967
and its president in 1969, concludes that black children and their par-
ents view the segregation in San Francisco as purposefully designed
to separate the races. Dr. Glass concludes that this feeling reinforces
the black child's feeling of inferiority. Glass deposition, at 17-19.

10. The stigmatizing effect of public segregation is aggravated by
the low proportion of black teachers and administrators hired by the
district. Black personnel constitute only 9 percent of the district's full-
time elementary school teachers and only 8 percent of its administra-
tors. Exhibit 14; plaintiffs' exhibit 27, at 20.

11. Until very recently, tho district has made few efforts to increase
the number of black teachers in public elementary schools. Even after
the board of education tatthorized the district to implement a program
of racial balance among teachers in March 1968, the board's use of
the national teachers exam as part of the selection process disqualified
otherwise qualified black applicants and hindered the achievement of
racial balance. Affidavit of Robert Seymour, July 17, 1970.

12. The stigmatizing effect of public assignment and hiring prac-
tices is further aggravated by the district's teacher and admimstrator
ussignment policies. Nine of the district's 12 black administiators are
assigned to schools which are included in the 27 schools found to be
identifiably black schools. A disproportionately large number of black
teachers-112 of the district's 175 black teachersare assigned to the
27 identifiable black schools. Sixty-four percent of the black elementary
school teachers are assigned to approximately 27 percent of the schools
in the distriet. In contrast only nine black teachers are employed in the
27 schools listed above as identifiably nonblack schools. Exhibit 14 ;
exhibit 27. These employment assignments are not voluntary ; most
of the black teachers would prefer assigmnent to nonblack schools.
Exhibit 27, at 36.

13. Teachers assigned to identifiably black elementary schools re-
ceive sig,nificantly lower salaries than teachers assigned to identifiably
white schools. This lower salary level reflects a lower level of academic
background, and a lower level of teaching experience. Glass deposi-
tion, at; Cobb deposition, at 104-105. The tables following com-
pare the average monthly salaries of full-time teachers in identifiably
black schools with those in identifiably nonblack schools.
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The tables indicate that 50 percent of the teachers in nonblack
schools earn $1,000 or more per month, while only 27 percent of the
teachers in predominantly black schools earn such salaries. Since
teachers with the highest salaries are the most experienced, it is ap-
parent that more lnghly qualified and experienced teachers are as-
signed to nonblack schools. At the same time, many more inexperienced
teachers are assigned to black schools than nonblack ones. The tables
show that 22 percent of the teachers in black schools are in the lowest
three salary categories, compared to only 10 percent in nonblack
schools. Plamtiffsrexhibit 14.

14. The lower educational achievement of children in identifiably
black schools, as described in finding 6, is caused in part by the fact
that the teachers in those schools have lower levels of academic back-
ground and teaching experience. The SRI found that the average
educational preparation and years of teaching experience of teachers
correlated positively with pupil achievement. Exhibit 20, at 10-11.
See also afficlavit of Maureen O'Sullivan, Ph. D., July 16, 1970.

15. The San Francisco Board of Education, at least as early as
February 4, 1969, had knowledge that teacher salaries, academic back-
rround, and teaching experience were lower in schools with predom-
mantly black student bodies than in other schools, and that such
factors tend to prejudice the educational achieveMent of the students
in the predominantly black schools. Cobb deposition, at 104 ; exhibit
26, at 10-11. Despite such knowledge, the district has taken no correc-
tive action.

N. The San Francisco Board of Education has had knowledge
since 1967 of the recommendation of SRI that the highest quality
teachers should be assigned to schools enrolling a large proportion
of minority students. Plaintiffs' exhibit 25, at 1. This recommendation
has not been followed. See findings 13, 14.

17. Class size in predominantly white schools is significantly smaller
than in predominantly black schools. While additional teachers may
sometimes be assigned to predominantly black schools in which there
are a number of children below grade level in the basic subjects, class
size is not thereby reduced. Plaintiffs' exhibit 22, "Report of the Ad
Hoc Committee of the Board of Education To Study Ethnic Factors
in the San Francisco Public Schools," at 17.

18. School attendance zones have been and are drawn and modified
by the district in ways which increase racial segregation significantly
beyond demographic segregation. The district has the power to draw
school attendance zones and exercises that. power. Glass deposition, at
20; exhibit 22, at 7. It is not unusual for as many as 20 of the 102
school attendance zones to be revised in a single year. Exhibit 21B,
"The Proper Recognition of a Pupil's Racial l3ackground in the San
Francisco Unified School District,3" at 5 [hereafter exhibit 21I3). The
board is empoweredindeed requiredto consider the reduction of
racial imblance in decisions on districting. See, title 5, California
Administrative Code, sections 14020-14021; Cobb deposition, at 53-57.
The board had knowledge of means of redistricting which would sub-
stantially decrease racial imbalance. The SRI study showed that racial
balance could be improved by as much as 10 percent in individual
schools if attendance boundries were redrawn. Plaintiffs' exhibit 291
"Evaluation of Alternative Attendance Patterns To Improve Racial

.420
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Balance," at 13 [hereafter exhibit 291. In addition, districting deci-
sions were made with the assistance Of the district's human relations
officer, whose job it was to mininuze segregation in public schools.
Cobb deposition, at 53-57. Despite this lmowledge, and despite the
power to redistrict, and the frequency of redistricting, the district
never once revised school attendance districts for the purpose of im-
proving racial balance. Cobb deposition, at 54-57. Rather, it chose
to maintain an official districting policy established in 1936"pupils
in elementary schools shall be enrolled in the schools which are nearest
or most convenient to their homes." Exhibit 21B, at 5.

19. The district constructed new buildings and additions to old
buildings in a manner which perpetuated and exacerbated existing
racial imbalance. For example :

(a) In 1963, an addition to Golden Gate Elementary School
was built At that time, Golden Gate was predominantly black.
Today: the school is 96.1 percent black. Cobb deposition, at 84.
Exhibit 1.

(b) The San Francisco Board of Education has authorized a
new school to be built to replace the Bay View School. This au-
thorization was made despite the warning by Dr: William L.
Cobb, human relations officer of the district, that construction of
a new school at the same location would result in increased segre-
gation. Cobb deposition, at 94. Bay View is currently 90.2 percent
black. Exhibit 1.

(a) In 1967, an addition was built to Raphael Weill Elementary
School. At that time, Raphael Weill was 71.9 percent black. It
is now 75.4 percent black. Exhibits 1 and 2. Dr. Cobb was not con-
sulted. Cobb deposition, at 21.

(d) An addition was built to Bret I-Tarte Elementary School
in 1970 despite the warning by Dr. Cobb that the addition would
result in increased segregation. Cobb deposition, at 79. Prior to con-
struction, Bret Harte was 91.2 percent black. Exhibit 1.

(a) In 1969, an addition was built to Burnett Elementary
School. At that time2 Burnett was 92.2 percent black. Exhibit 1.

20. Although the district had thepower and duty under State law
to consider the prevention and elimination of racial imbalance in its
construction plans and choice of school sites, title 5, California Admin-
istrative Code, sections 14020-14021, the district has failed to con-
sider racial balance in construction plans. Dr. Laurel E. Glass, a
member of the board of education since 1967, and its president in 1969,
testified that since she has been on the board, racial factors have not
been discussed when construction of a new school is planned. Glass
deposition, at 54. In many instances when new construction was
plamied,the district failed to consult the human relations officer, its own
officer g iven the responsibility of guarantying equal educational op-
portunity to all students. Cobb deposition, at 11, 764 When the human
relations officer was consulted, his recommendations against the con-
struction of certain buildings, based upon a showing of perpetuating
or furthering racial imbalance, were disregarded by the district. See
finding 19; Cobb deposition, at 79, 94.

21. The board has failed to respond to the recommendation of its
own expert agency, SRI, on racial balance. The SRI recommendationi
described in findings 16 arid 18 (teachers and districting) are just a

421



IMIN=II=1

425

few of those which have been ignored. The SRI, in 1966, presented the
district with 12 specific attendance alternatives designed to reduce
segregation in the schools. These alternatives ranged from plans as
simple as redistricting to those as complex as usmg crossbusing to
pair schools with predominantly black student bodies with schols
with predominantly white student bodies in order to achieve racial
balance. Exhibit 29. None of these alternatives has been pursued.

22. Recommendations made by the Report of the Citizens' Advisory
Committee to the superintendent's task force studying education equal-
ity/quality and other proposals (plaintiffs' exhibit 32) have not been
followed. That committee's key proposal for significantly improving
racial and ethnic balance at the elementary level was tiie establishment
of two complexes of elementary schools known at the Richmond Ele-
mentary complex and the Park-South elementary complex. Exhibit
821 at 10. As worked out and proposed by the committee, the Richmond
complex would have included at least 12 schools having an enrollment
of 6,800 students, and Park-South would have included at least eight
schools with 4,200 students. Exhibit 32, at 9.

Because the advisory committee viewed the complexes as a major
achievement in integration, the superintendent of schools urged the
district to implement the complexes in September 1970. Exhibit 82,
at ; plaintiffs' exhibit 33, "Educational Equality/Quality Report No.
3. Time for Action I" On June 10, 1969, the district accepted the rec-
ommendation of the superintendent with the understanding that im-
plementation of the complexes in September 1970 was conditioned on
firm commitments of adequate funding. Plaintiffs' exhibit 84, "Edu-
cational Equality/Quality,Progress Reyort on the Planning for Im-
plementation of the Superintendent's Educational Equality/Quality
Report No. 3Time for Actionapproved in principle 13y Board
of Education, June 10, 1969" (hereafter exhibit 34). Although the
superintendent recommended that half the funding for the complexes
be supplied by the district and half by outside sources, the district,
while able to carry out that recommendation, agreed to provide only
$1,200,000 of the estimated $2,800,000 necessary to fully implement
the complexes. Exhibit 34, at 10-12 ; plaintiffs' exhibit 85, "Educa-
tional Equality/Quality, progress report on Park-South and Rich-
mond complexes." Ultimately, the board decided that there were in-
sufficient funds to proceed with both complexes and determined to
proceed only with the Richmond complex and to indefinitely postpone
Park-South. Plaintiffs' exhibit No. 38, "Minutes, special meeting,
Board of Education, Wednesday, May 2'7, 1970,7 P.M."

In voting to postpone Park-South and proceed only with the Rich-
mond complex, the board voted against the recommendation of the
superintendent that both complexes be implemented within the limits
of the budget. The Board also voted against the recommendation of
the citizens advisory councils of both complexes, which made the
same recommendation as the superintendent. These advisory councils
were groups of lay people from each of the complex areas, appointed
by Isadore Pivnick, assistant superintendent for innovative planning
and coordinator of the complexes, to advise him oncommunity feelings
about the complexes. Plaintiffs' exhibit 87, "Minutes, regular meeting,

4:22
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Board of Education, Tuesday, May 19, 1970, 4 U.M."; Glass deposi-
tion, at 59-60, 66 ; Pivnick deposition, at 29, 55-56.

INd Park-South been implemented, racial imbalance would have
been eliminated in the eight schools comprising the complex. Cobb
deposition, at 97. Two of the 27 schools with identifiably black student
bodies, Dudley Stone (74.9 percent black) and McKinley (61.7 per-
cent black), would have been included in the complex, and the per-
centage of bhtcks in those schools would have been reduced to approxi-
mately 35 percent. Pivnick deposition, at 25. Nevertheless, the board
decided to postpone indefinitely implementation of the complex for
lack of funding.

Much of the difficulty in raising funds for the complexes is attribut-
able to the board's reluctance to commit irrevocably its own funds to
the project. Pivnick deposition, at 38-39. Despite the funding prob-
lems, enough money had been raised to provide for both complexes,
although not all of the quality components upon which the board had
insisted could have been guaranted. Pivmck deposition, at 53. In
choosing, on or about May 27, 1970, to postpone implementation of
Park-South, the district not only rejected the recommendation of the
superintendent., the citizens advisory councils, and the citizens' ad-
visory committee to the superintendent's task force, but also concomit-
antly delayed desegregation of all other schools in the city. Pivnick
deposition at 56-57.

23. While the district has bused public school children since. 1946
for the pm:pose of eliminating overcrowded conditions in certain
schools, busing has never been utilized to eradicate or reduce seg-
re(ration. Plaintiffs' exhibit 13, "A Twenty-Year History of Pupil
reansportattion in the San Francisco Public School"; Cobb deposi-
tion, at 61. District busing has been restricted to moving black students
to predominantly white schoolsnever the reverse. Exhibit 22, at 13--
14. Recommendations to the district b3r the human relations officer
that busing be utilized to achieve racial balance in the schools have
been rejected. Cobb deposition, at 63.

24. Aside from implementation of the Richmond complex,the dis-
trict has neither mad ie nor accepted any concrete proposals to mprove
the racial balance of the schools. The only action taken by the district
has been to support an Ocean View-Merced Heights project involving
six schoolsl.and to support a Hunters Point redevelopment project.
Glass deposition, at 26. Tim Ocean View-Merced Heights project has
been a disaster, resulting in increased rather than decreased segrega-
tion. In fact: four of the six schools therein involved number among
the 27 identifiably black schools. Glass deposition, at 30; exhibit 1.
The Hunters Point redevelopment project calls for bringring light in-
dustry into the Hunters Point area, to generate jobs, for improved
housing, and ultimately for integration of the schools, by drawing-
white families into the area in search of employment. Glass deposi-
tion, at 26. While providing a possibility of integration at some distant
future time, this project by no means even guarantees that.

25. A tracking system or any other system of claosifiTing students
which Causes students of different races to be separated into different
classes, or students of disparate abilities to be classed separately,
would defeat the objectives of integration. Exhibit 27, at 41.
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IVCoxcLusioxs or LAW

1. This court has jurisdiction of the parties and the subject matter
of this action under the Civil Rights Act, 28 U.S.C. 1343(3).

2. Rights guaranteed by the 14th amendment of the U.S. Constitu-
tion apply to all public elementary school systems. Those rigliits may
not be infringed by State or local law authorizing or permitting or
providing for racial discrimination. Swann v. Charlotte-Mecklenberg
Board of Education (39 l*.S.L.W. 4437, 4440-4441 (U.S. April 20,
19n)); United Stales V. School District 151 F.Supp. 786, 797
(N.D. Ill.), aff'd, 404 F.2d 11.25 (7t h Cir. 1968) . Taylor v. Board of
Ethwation (191 F.Supp. 181, 182-83 (S.D.N.1., aff'd, 294 F.2d 36
(2d Cir.), cert. denied, 368 U.S. 9-10 (1961)) ; Clcrnon8 v. Board of
Education (228 F.2d 853, 8:i9 (6th (ir. 1956)); A9pangler v. Pasadena
City Boaod of Education (311 F.Supp. 501, 521 (C.D. Cal. 1970) ).

3. This court has jurisdktion to bear and to decide all issues con-
cerning alleged discrimination in the schools of the district, including
policies involving the assignment of students, the allocation and hir-
ing of faculty and admintstrators, and the location and construction
of schools. Swann v. Charlotte-illecklenberg Board of Education (39
U.S.L.W. 4437 (U.S. April 20, 1971)) ; United States v. School Dis-
trict 151 (286 F.Supp. 786 (N.D. Ill.), aff'd, 404 F.2d 1125 (7th Cir.
1968)) ; United States v. Jefferson County Board of Education (372
F.2d 836, aff'd en bane, 380 F.2d 385 (5th Cir. 1967), cert. denied, sub
nom. Caddo Parish, School Board v. United States (389 U.S. 840
{1967)); Lee v, Macon County Board of Education (267 F.Supp. 458
M.D. Ala.), aff'd sub nom.) Wallace v. United States (389 U.S. 215
1967) ).
4. By assigning the least experienced and least qualified teachers

to schools with predominantly black student bodies% and by maintain-
ing larger classes in these schools than in schools with predominantly
white student bodies_, the District has denied black students equal pro-
tection of the law. Coppedge v. Franklin County Board of Education
(273 F.Supp. 289, 299 (E.b. N.C. 1967)1 aff'd, 394 F.2d 410 (4th Cir.
1968)) ; Kelley v. Altheinwr (378 F.2d 483, 499 (8th Cir. 1967)) ;
Spangler v. Pasaena City Board of Education (311 F.Supp. 501
(C.D. Cal. 1970) ).

S. The fact that the district assigns the great majority of its black
teachers to schools where the students are predominantly black, con-
stitutes a i?ractices of advancing segregation and places upon the dis-
trict the burden of showing that it did not cause such segregation,
especially in light of the fact that most black teachers want other
assignments. Davis v. School District (309 F.Supp. 734, 743 (E.D.
Mich. 1970) ; cf., Chambers v. Hendersonville City Board of Educa-
tion (364 F.2d 189, 192 (4th Cir. 1966) ) .

9

Rolfe v. Cotozty Board of
Education (391 F.2d 77 (Gth Cir. 1968) ). This burden has not been
met by the clistrict and the court accordingly concludes that segrega-
tion of school faculties is the direct result of district action.

6. Assignment of teachers on a racial basis so that teachers are
assigned to schools attended by children of their race tends to estab-
lish.racially identifiable schools. Such assignment deprives students of
their right to be free of racial discrimination in the operation of public
elementary schools and is de jure segregation in violation of the 14th
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amendment. Rogers v. Paul (382 U.S. 198 (1965) ) ; Bradley v. School
Board (382 U.S. 103 (1965) ) ; Green v. County .School Board (391
U.S. 430 (1968) ) ; United States v. School Distract 151 (286 F.Supp.
786, 797 (N.D. Ill.), aff'd, 404 F.2d 1125 (7th Cir. 1968) ) ; S mnaler V.

Pasadena City Board of Education (311 F. Supp. 501, 523 C.D. Cal.
1970) ) ; Davis v. School District (309 F.Supp. '734, 744 ( 4.D. Mich
1970) ) ; Hobsen v. Hanson (269 F. Supp. 401, 01-503 (D. D.C. 1967) ,
appeal dismissed, 393 U.S. 801 (1968) ).

7. Assignment of 75 percent of black school administrators to the
same schools where most black teachers are assigned, and where most
students aro black, increases the segregated nature of these schools, .and
therefore deprives students of their right to be free of racial discrimi-
nation in the operation of public schools and is de jure segregation
in violation of the 14th amendment. United States v. Schod District
151 (286 F.Supp. 786, 798-99 (N.D. Ill.), affkl, 404 F.2d 1125 (fith
Cir. 1968)) ; Coppedge v. Franklin County Boand of Education (273
F.Supp. 289, 299, 300 (E.D. N.C. 1967), aff'd, 394 13'.2d 410 (ith Cir.
1968) ) ; Spangler v. Pasadena City Board of Educe/ion (311 F. Supp.
501, 523 (C.D. Cal. 1970) ) ; H obsen v. Hanson (269 F.Supp. 401, 501-
03 (D. D.C. 1967) , appeal dismissed, 393 U.S. 801 (1968) ).

8. Defendants are under a constitutional obligation to take affirma-
tive remedial action to desegregate the faculties and administrative
staffs of the public elementary schools forthwith. United States v.
Montgomery Board of Education (395 U.S. 225 (1969)); United
States v. School District 151 286 F.Supp. 786, 797 (N.D. Ill.), aff'd,
404 F.2d 1125 (fith Cir. 1968 ; Clark v. Board of Education (369
F.2d 661, 669 (8th Cir. 1966 ; United States v. Jefferson County
Board of Education (372 F.2 836, 893, aff'd en banc, 380 F.2d 385
(5th Cir. 1967) , cert. denied, sub nom.) Caddo Parish School Board v.
United States (389 U.S. 840 (1907) ) ; Spangler v. Pasadena City
Board of Education (311 F.Supp. 501, 523 (C.D. Cal. 1970)) ; Davis
v. School District (309 F.Supp. 734, 744 (E.D. Mich. 1970)).

9. The responsibility for faculty and administration desegregation
is defendants', not the teachers and administrators. The constitutional
prohibition against segregation in public schools may not be made
contMgent upon the preferences of teachers or the administrative staff.
If necessa7 to further desegregation, faculty and administrators must
be assigned involuntarily to schools. Unitea States v. School District
151 (286 F. Supp. 786, 798 (N.D. Ill.), aff'd, 404 F. 2d 1125 (7th Cir.
1968) ) ; United Stateo v. Board of Ed,ucation (396 F. 2d 44 (5th Cir.
1968) ) ; David v. Board of School Ommissioners (393 F. 2d 690 (5th
Cir. 1968)) ; Spangler v. Pasadena City Board of Education (311 F.
Supp. 501, 523 (C.D. Cal. 1970)) ; Davis v. School District (309
F. Supp. 743, 744 (E.D. Mich. 19'10)) ; Kier v. School Board (249 F.
Supp. 239 (W.D. Va. 1966)).

10. The evidence presented by the parties is insufficient to demon-
strate the reasons why there are unconscionably few black teachers and
administrators presently employed by the district. Having found,
however, that other acts of defendants resulted in de jure segrwtion,
the court has the power to instire that defendants will not discriminate
against blacks in hirMg future teachers and administrators, and the
power to require the distrid to actively pursue a policy of hiring
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blacks for these positions. Swann v. Charlotte-Meoklenberg Board of
Education (39 U.S.L.W. 4437, 4442 4.143 (U.S. April 20, 1971) ) ;
Board v. Board of Education (349 U.S. 294, 300-301 (1955) Hobsen
V. Hansen (269 F. Supp. 401, 516 (D. D.C. 1967), appeal dismissed,
393 U.S. 801 (1968) ).

i11. The manner n which the district formulated and modified at-
tendance zones for elementary schools had the inevitable effect of
perpetuating and exacerbating existing racial semgation of students.
Such conduct constitutes de vim discrimination in violation of the
14th amendment. United States v. School District 151 (286 F. Supp.
786, 795-796,798 (N.D. III.), aff'd, 404 F. 2d 1125 (7th Cir. 1968) ) ;
Brower v. City of Norfolk (897 F. 2d 37, 40-42 (4th. Cir. 1968) ) ;
United States v. Jefferson County Board of Education (372 F. 2d 831,
867-868 (5th Cir. 1965), aff'd en banc, 380 F. 2d 385 (1966), cert.
denied, 389 U.S. 840 (1967) ) ; Taylor v. Board of Education (294 F.
2d 36 (2d Cir.), cert. denied, 368 U.S. 940 1961)); Spangler v. Pasa-
dena City Board of Education (311 F. Supp. 501, 522 (C.D. Cal.
1970) ) ; Davis v. School District (309 F. Supp. 743, 744 (E.D. Mich.
1970) ).

.12. By building new elementary schools and additions to old schools
in a manner tlmt perpetuated and exacerbated existing segregation of
elementary school pupils, the district caused de jure segreg,ation in
violation of the 14th amendment. Swann v. Charlotte-M. ecklenberg
(39 U.S.L.W. 4442, 4443 (U.S. Apr. 20, 1971)) ; United States v.
Montgomery County Board of Education (395 U.S. 225, 231 (1969)) ;
Lee v. Macon County Board of Education (267 F. Supp. 458, 472, 480
(M.D. Ala.), aff'd, 389 U.S. 215 (1967)); United States v. Board of
Public Insfruction (395 F. 2d 66, 69 (5th Cir. 1965) ) ; United States v.
School District 151, (276 F. Supp. 786, 800 (N.D. Ill., aff'd, 404 F. 2d
1125 (7th Cir. 1968) ); Brewer v. City of Norfolk (397 F. 2d 37 (4th
Cir. 1968) ) ; Spangler v. Pasadena City Board of Education (311 F.
Supp. 501, 517-519 (C. D. Cal. 1970) ) ; Davis v. School District (309
F. Stipp. 734, 741 (E.D. Mich. 1970)).

13. A school board may not, consistently with the 14th amendment,
maintain segregated elementary schools or permit educational choices
to be influenced by a policy oi racial segregation in order to accom-
modate cormnunity sentiments or the wishes of a majority of voters.
Cooper v. Aaron (35 U.S. 1, 12-13, 15-16 (1958)) Lucas v. Forty-
Fourth General Assembly (377 U.S. 713, 736-737 '(1964) ) ; Hall v.
St. Helena Parish School Board (197 F. Supp. 649, 659 (E.D. La.),
aff'd 368 U.S. 515 (1961)) ; Reitman v . Mulkey (387 U.S. 369 (1967) ) ;
Monroe v. Board of Commissioners (391 U.S. 450 (1968)) ; United
States v. School District 151 (286 F. Supp. 786, 798 (N.D.), aff'd, 404
F. 2d 1125 (fith Cir. 1968) ) ; Spangler v. Pasadena City Board of
Education (311 F. Supp. 501, 523 (C.D. Cal. 1970)),

14. This Court has pendent jurisdiction over plaintiffs' claim that
racial segregation also violates State Jaw. United Mine Workem v.
Gibbs (383 U.S. 715, 725 (1966) ) ; Rose v. Wyman (397 U.S. 397, 404-
405 (1970) ) 3 Atlantic Coast Line Railroad C o. v. Brotherhood of Loco-
motive Engineers (398 U.S. 2811.2951 (1970) ) ; Gem, Corrugated Bore
Corp. v. National Kraft Conta2ner Corp. (427 F. 2(1 499 (2d Cir.
1970) ); Miller Equipment Co. v. Colonial Steel and Iron Co. (383 F.
2c1 669 (4th Cir. 1967)). See also 42 U.S.C. section 1988.
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15. Plaintiffs are entitled to seek relief in Federal court under
the Civil Rights Act, even though they may not have exhausted all
the administrative and judicial remedies made available by the State
of California. King v. Smith, (392 U.S. 309,312 n. 4 (1968)); Damico
v. Cali f omia (389 U.S. 416 (1967)) ; McNeeee v. Board of Education,
(3'73 U.S. 668 (1963) ) ; Monroe v. Pape (365 U.S. 167, 180-183
(1961) ).

16. It is the declared policy of the State of California, expressed
through the State board of education, that :

[Pilersons or agencies responsible for the establishment of
school attendance centers or the assignment of pupils thereto
shall exert all effort to prevent and eliminate racial and ethnic
imbalance in pupil enrollment. The prevention and elimina-
tion of such Imbalance shall be given high priority in all
decisions relating to school sites, school attendance areas, and
school attendance practices.

Title 5, California Administrative Code, section 14020.

17. When one or more schools in a school district is racially Un-
balanced with respect to one or more racial or ethnic groups"im-
balance" being defined as in finding 2it is the responsibility of that
school district under California 'law to consider alternative plans to
reduce the imbalance, and to exert all effort to prevent and eliminate
it. Title 5, California Administrative Code, sections 14020-14021.

18. Defendants have failed to comply with California law in that
they have filed to adopt any of the alternatives suggested by various
sourcesfor example, SRI, superintendent, human relations officer
which woald have reduced the' imbalance in the district's elementary
schools, and have failed to exert substantial effort to reduce existing
imbalances.

19. California law also requires a school district to consider the
effects on the racial composition of schools caused by bnilding or en-
larging schools, and to exert all effort to prevent ana eliminate racial
imbalance. Title 5, California Administrative Code, sections 14020,
14021 (a) (4).

26. Defendants have failed to comply with Cali fornia law in that
they have built new schools and enlarged old ones without consider-
ing the effect such construction would have on the racial composition
of the schools. Id.

DATED: JUNE 211971

STANLEY A. WEIGEL)
U.S. Dietrict Judge.

ORDER RE HEARING ON PLANS

In compfiance with the conrt order of April 28,19711 the plaintiffs
amid the defendants have each filed their respective plans for desegre-
gation of the San Francisco public elementary schools. The court has
made a preliminary study of them.

Each party will now have an opportunity to present its plan in open
court. Arrangements for this were completed yesterday following the
court's conference with counsel for all parties, including intervenors.

427
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All have consented to the dates, times, a»d provisions for the hear-
ings as hereinafter set forth. Each party, of course, has not thereby
waived any substantive legal right.

On Thursday, June 24, 1971, starting at 10 a.m., the defendants will

present and expound upon their plan, calling expert witnesses and
consultants of their own choice in that interest. They will be allowed

2 hours of court time for this presentation. Thereafter, plaintiffs will
be allowed 1 bour for cross-examination of the witnesses called by
defendants. Following that, intervenors will have one-half hour for
cross-examination, and defendants will then have, if they wish, one-
half hour for rebuttal.

On Friday, June 25, 1971, starting at 10 a.m., the plaintiffs will

present and expound upon their plan, calling expert witnesses a»d
consultants of their own choice in that interest. They will be allowed
2 hours of court time for this presentation. Thereafter, defendants
will be allowed 1 hour for cross-examination of the witnesses called
by plaintiffs. Following that, intervenors will have one-half hour for
cross-examination and plaintiffs will then have, if they wish, one-half
hour for rebuttal.

At the foregoing court proceedings, the testimony will be that of
experts and consultants who have prepared or studied the respective
plans. In addition to a general exposition of the plan filed by their
respective clients, counsel for the respective parties are requested to
elicit testimony responsive to the following questions :

1. How and to what extent does the plan provide for desegrega-
tion ?

2. How will the plan provide for the safety and convenience
of those students who are to be transported?

3. What provision is or will be made under the plan so that all
parents will be advised of details adequately in advance of the
start of school on September 8, 1971 ?

4. What provisions have or will be nmde so that all parents will
be in a position promptly to reach their children in case of
emergency ?

W5. hat has been the extent and nature of consultation with,
or consideration of, the desires of parents and organizations with
special interests based upon ethnic backgrounds, participation in
P'rA activities, development of plans or programs for improved
educational practices, et cetera ?

0. How does the plan deal with school construction programs
so that they will not promote racial segregation either by enlarge-
ment of existing facilities or location of new ones or otherwise?

7. What are the provisions of the plan in regard to establishing
hiring practices for teachers, administrators, and classified per-
sonnel in the interest of promoting racial balance in respective
staffs, cwerall and at each school ?

8. What provision does the plan make in the interest of promot-
ing equalization of competence in teaching, administration, and
services in all schools?

9. In what way does the plan insure that tracking systems and
other educational techniques or innovations will not bring about
racial segregation ?

Er..90
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10. How does the plan meet the legitimate interests of school-
children who do not speak English or lack adequate proficiency
in English?

11. Precisely what is the effect of the plan upon the Richmond
complex and the projected Park-South complex?

12. What other features of the plan should be brought out as
relevant and important?

The court will enter its judgment and decree after further study
of the plans in the light of the foregoing presentations.

STANLEY A. WEIGEL,
U.S. District Judge.

DATED: JuNE 22,1971.

MEMORANDUM OF DECISION, JUDGMENT, AND DECREE

GOVERNING LEGAL PRINCIPLES

More than 17 years ago, a unanimous decision of the U.S. Supreme
Court made it clear that racial discrimination in public education
violates the Constitution of the United States. Today it is established
beyond all question that any law, ordinance, or regulation of any
oovernmental agency (whether Federal, State, county, or city) requi r-
mg or furthering such discrimination violates the Constitution of the
United States. The MOS so holding are legion. They have been handed
down, not only by the Supreme Court of the United States, but, as
well, by other courts located throughout the Nation. A representa-
tive handful is set out in the margin.1

Therefore, those citizens or groupsthe record indicates that there
are somewho would promote or require racial discrimination in
public education cannot have their way through court action. They
must either bring about an amendment to the Constitution of the
United States or undertake to violate it.

The law is settled that school authorities violate the constitutional
rights of children by establishing school attendance boundary lines
knowing that the result is to continue or increase substantial racial

'Brown v. Board of Edne., 847 U.S. (1054) ; Brown v. Board of Iduc., 340
U.S. 294 (1955) ; Hall v. St. Helena Parish School Bd., 197 F. Supp. 649 (E.D.
La. 1061) ; ard, 808 U.S. 515 (1962) ; GORR v. Board of Educ., 877 U.S. 088 (1963) :
Griffin v. County School Bd., 377 U.S. 218 (1964) ; Lee v. Macon County Bd. of
Ethic.. 207 F. Supp. 458 (M.D. Ala.), Ord 889 U.S. 215 (1907) ; Green v. County
School Bd., 891 U.S. 430 (1968) ; Poindexter v. Louisiana Financial Assistance
Comm'n, 275 F. Snpp. 838 (E.D. La. 1967), aird. 380 U.S. 571 (1968) ; Swann v.
Charlotte-Mecklenburg Bd. of Ethic., 89 U.S.L.W. 4487 (U.S. April 20, 1071) :
Clemons v. Board of Educ.. 228 F. 2d 858 (Oth Cir. 1956) ; Taylor v. Board of
Educ., 204 F. 2d 36 (2d (ir.), cert. denied, 868 U.S. 940 (1001) ; Hobson v.
Hansen, 209 F. Sapp. 401 (D.D.O. 1907), appeal dismissed, 898 U.S. 801 (1968) ;
United States v. School District 151, 286 P. Supp. 786 (N.D. Ill.), Ora. 404 P.
2d 1125 (7th Cir. 1968) ; Brewer v. City of Norfolk, 897 F. 2d 87 (4th Cir.
1908) ; Coppedge v. Franklin Qmnty Bd. of Ethic., 278 F. Supp. 280 (E.D.N.C.
1907), Ord. 394 P. 2d 410 (4th Cir. 1908) ; United States v. Board of Educ., 396
F. 2d 44 (5th Cir 1968) ; Board of Ethic. v. Dowell, 875 P. 2d 158 (10th Cir.),
cert. denied, 887 U.S. 081 (1967) ; Davis v. School District, 809 P. Stipp. 734
(RD. Mich. 1970), aff'd, No. 20477 (Oth (Mr. May 28, 1971) ; Spangler v. Pasa-
dena City Bd. of Rine., 811 F. Stipp. 501 (C.D. Cal. 1970) ; Jackson v. Pasadena
City School Dist., 59 Cal. 2(1 876 (1003).

p9
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imbalance.2 The law is settled that school authorities violate the Con-
stitution by, providing for the construction of new schools or, enlarge-
ment of existing ones in a manner which continues or increases sub-
stantial racial imbalance.2 The law is settled that school authorities
violate the Constitution by assigning black teachers and teachers of
limited experience to "black" schools while assigning few, if any, such
teachers to "white" schools.*

The evidence in this case makes it unquestionably clear that, as to
the San Francisco elementary schools, the San Francisco school au-
thorities have done all of these things persistently and over a period
of yrears.2

It has been urged that the decisions forbid such, practices only in
those States (nearly all in the South) which, at an earlier time, had
dual school systems. Those contentions may possible have some pe-
ripheral historical and geographical validity ; they have no validity
whatever in law or equity. It is shocking, indeed, it is nonsensical, to
assume that such practices are forbidden-to school authorities in Flor-
ida or North Carolina, for example, but are permitted to school au-
thorities in California. Neither the U.S. Supreme Court nor any
other has drawn a Mason-Dixon line for constitutional enforcement..
None has set up any such double standard of legality in constitutional
interpretation. . ,

Misconceptions of this kind may underlie contentions that the action
of the San Francisco school authorities has not been de jure incharac-
ter. It is now well settled law that any rule or regulation by school au-
thorities which creates or continues or heightens racial segregation of
schoolchildren is de jure. In legal terms, "de facto" is often used as an
opposite of de jure. It is not difficult ta illustrate the difference between
the two. If a school board has drawn attendance lines so that there is
a reasonable racial balance among the children attending a given
school and if, thereafter, solely due to movement of the neighborhood
population, the school attendance becomes racially imbalanced, the
'segregation thus arising is then de facto. On the other hand, if the
school board, as in this case, has drawn school attendance lines, year
after year, knowing that the lines maintain or heighten racial im-
balance, the' resulting segregation is de jure"

No evidence whatever haa been brought before the Court to show
that, throughout the years since 1954 (when the U.S. Supreme Court.
held that racial segregation of children was an unconstitutional denial
of equal educational opportunity), the San Francisco school author-
ities-had ever changed any school attendance line for the purpose of
reducing or eliminating racial imbalance.7

There is perhaps one more thing to be said regrading the term de
jure. It need not be one stigmatizing school authorities. It does not
imply criminal or evil intent. In the context of segregation, it means
no more nor less that that the school authorities have exercised powers
given them by law in a manner which creates or contimies or increases

See Appendix C, at 23.
Id.. at 23-24.
Id.. at 20.

3 See id.
Pee id.
See id.

7:).-10(1-72-2S
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substantial racial imbalance in the schools. It is this govenunental
action reaardless of the motivation for it, which violates the 14th
amendmenl°

SOME PRACTICAL CONSIDERATIONS

It has been urged upon the Court that desegregation of the San
Francisco elementary schodls should be delayecf to a time later than
the commencement, on September 8, 19712 of the next full term of the
San Francisco elementary schools. Even if delay were legally permis-
sible, it would be undesirable. And it is not legally permissible. Where,
as here, the constitutional rights of children to equality of educational
.opportunity are being denied, the law requires the promptest possible
correction, overriding considerations of expediency such as cast and
inconvenience. Alexander v. Holmes County Board of Education (396
U.S. 19 (1969) ) ; Ca1ter v. TVest Feliciano Parish School Board (396
U.S. 226 (1969) ) ; ICeyes v. School District No. 1 (396 U.S. 1215)
(Brennan, J.) (vacating stay). At the open-court hearings held con-
cerning the respective plans submitted by plaintiffs and defthdants,
relevant testimony was given by experts employed by defendants.
They declared, without qualification or contradiction by anyone, that
it is feasible to put either plan into operation at the start of the school
term this fall. Overall, the delay in integrating the San Francisco
elementary schools has ,(ione on far too long. It hasone on throughout
the 17 years following the Supreme Court's proscription of seg,Tegated
schools, notwithstanding the fact that the San Francisco school au-
thorities had for many years laiown of the segregation, such knowl-
edge having come, not only from citizen groups, but from one or more
studies ordered and paid for by the San Francisco Unified School
District itself.°

It has been repeatedly urged upon the Court that, since the racial
population of San Francisco (and of its elementary school children)
is more diverse than in other communities, racial segregation in the
elementary schools ought to be permitted. The law allows no such
latitude. And the facts make it ill advised.

While plaintiffs complain only of segregation of black students,
the plan they have filed, as well as that Med by defendants, provides
-for a balancing of all races. The fact that the Court did not require
more than desegregation of black students does not make the plans
invalid. And there are solid reasons supporting the parties in their
plans for desegregation of all races.

The multiplicity of racial backgrounds makes effective desegrega-
tion more, not less, important. All who testified on the subject were
unanimous in pointing out that the evils of racism and ethnic intoler-
ance are not limited to blacks and whites. Those who oppose deseg-
regation however well intentioned, would deprive children of the most
meaningful opportunities to know members of different races. Opposi-

8 In the end, the whole de facto verus de jure debate mny turn out to be in-
significant. While the Supreme Court has not yet acted in cases of de facto
segregation, there is compelling authority in decisions of lower courts requiring
its elimination. See Barkdale v. Springfield School Conun., 237 F. Supp. 543 (D.
Mass. 1965) ; Offerman v. Nitkowski. 248 F. Supp. 729 (W.D.N.Y. 1965), ard,
378 F.2d 25 (2d Cir. 1967) ; Jackson v. Pasadena City School Dist., 59 Cal.
2d 876 (1963).

9 See Appendix C.
-431
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tion to desegregation fosters false concepts of racial superiority and
of racial inferiority. And opposition to desegregation in the elemen-
tary schools is particularly ill advised. It works to prevent the kind of
exchange in formative years which can best inoculate against racial
hatred. Racial hatred is an adult rather than a childhood disease.

The law and the facts, then, in this case are at one in caning for
desearegation of the San Francisco elementary schools.

Trio evidence demonstrates that there simply cannot be desegrega-
tion without some busing of some students because there are districts
in the city in which there are great preponderances of members of
one particular race. The evidence also dispels false rumors and other
fallacies regarding busing. For example, the National Safety Council
statistics put in evidence, demonstrate that busin,g is by far the safest
means of getting children to and from school. And whatever the real
or asserted concerns of parents, the evidence is without dispute in
showing that children enjoy busing.

The evidence further shows that the problem of getting parent and
child together in emergency situations is not aggravated by busing.
One reason is that many school authorities provide for one or more
vehicles serving each school zone to be equipped with radios and to
operate on a stindby or cruising basis for such emergencies. The San
Francisco school authorities, as stated in testimony on their behalf,
will make such arrangements.

It should be noted, too
,

that the Supreme Court itself, speaking
through Chief Justice Bu rger, recently pointed out (in Swann v.
Charlotte-illecklenburg Board of Education, 39 U.S.L.W. 4437, 4446
(U.S. April 20, 1971) ) :

. . Bus transportation has been an integral part of thec

public education system for years, and was perhaps the single
most important factor in the transition from the one-room
schoolhouse to the consolidated school. Eighteen million of
the nation's public school children approximately 39 per-
cent were transported to their soh ools by bus zn 1969-70
if/tall pants of the country. [Emphasis added.]

This is not to say that busing is a desirable end in itself. It is not.
However, the law requires an elimination of the segregation in the
San Francisco elementary schools which has so long persisted and
has resulted in the fact that while only 28 percent of the total student
population is black, 80 percent of the black children have been con-
centrated (by district attendance regulations) in 27 schools in which
the black students constitute from 47 to 96 percent of the total student
bodies. In 21 of those schools, the student bodies are over 71 percent
black. Excessive racial imbalances such as this cannot be eliminated
without transporting some schoolchildren. In any case, no useful pur-
pose is served by the attempts of some to ma_gnify the relatively small
amount of busing which will be required in San Francisco."

Finally in this connection, it should be noted that all of the hue
and cry about busing, shown and reflected in the evidence, defeats
salient purposes of many of those opposed to busing who say they fear

"In Swann, busing was ordered for a school district of 550 square miles. San
Francisco is less than 50 miles square. The relative time and distance of busing
is miniscule by comparison.
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a "white" flight from San Francisco. By feedina unwarranted fears
about busing, those opposing desegregation invite a white ilight even
before children and parents have had a reasonable opportunity to see
for themselves how busing works in actual practice. The testimony in
this case makes it clear, that in those communities in which busing has
been employed, it has worked well. There was no evidence to the
contrary.

CHRONOLOGY OF THIS CASE

To provide a convenient chronology of this proceeding and ready
reference to prior orders of the court, the following may be noted.

1. Plaintiffs' suit was filed on June 24, 1969.
2. On August 25, 1970, after the submission of extensive written

and oral testimony, all parties (including intervenors) submitted
the case for the final decision.

3. The prior orders of this court relating to the merits of the
case were the following :

A. Order Setting Aside Submission, dated September 22,
1970, copy attached hereto as appendix A.

B. Memorandum and Order Requiring the Parties To File
Plans for School Desegregation, dated .April 28, 1971, copy
attached hereto as appendix B.

C. Supplementary Findings of Fact and Conclusions of
Law, dated June 2, 1971, copy attached hereto as appendix C.

D. Order Re Hearing on Plans, dated June 22, 1971, copy
attached hereto as Appendix D.

CONCERNTNG THE FINAL JUDGMENT AND DECREE

It will be noted that the court's judgment and decree, in effect, ap-
proves both the horseshoe plan submitted by the defendants and the
freedom plan submitted by the plaintiff& It is 'left tO the choice of the
school authorities to implement either one. Since the school authori-
ties themselves submitted horseshoe, it is Anticipated that they will
elect to carry out that plan. Even so, there is utility in the approval of
the freedom plan. If the school authorities find that, ,after sufficient
actual operating experience, the zones established under horseshoe do
not sufficiently eradicate racial imbalance or are excessively vulner-
able to creation of serious imbalance by demographic change, they
can turn to the readymade freedom plan with its 13rovision for zones
more closely in line with the racial balance of the total elementary
school population.

There are a number of reasons why, the court has not, limited its
approval to the freedom plan alone even though it does provide for
closer racial balance.

While evidence of community sentiment or public feelings, however
accurate, cannot be the measure of compliance with the law, if both
plans do qualify under the lawand both doit is hardly ill advised
to permit implementation of that which the competent school authori-
ties themselves have brought forward after extensive public hearings.

The full educational benefits of desegregation will not be had by
the mere meeting of arithmetical percentages on racial balance. If de-
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segregation is to provide maximum benefit, it is essential to have the
good-willed, open-minded, and genuine cooperation of school adminis-
trators, teachers, other school personnel, parents, and the community
at large. Therefore while the court cannot relax legal requirements in
the interest of satisfying an actual or assumed preponderance of com-
munity opinion, it may appropriately give reasonable weight to such a
factor in considering two very different plans, both of which satisfy
the legal requirements.

Modifications of horseshoe, filed with the court since the original
plan was submitted on June 10, 1971, show a significant improvement
in providing for racial balance. In transmitting the most recent modi-
fication, counsel for defendants assure the court "that any deviation
from the 15 percent State guidelines would now occurif at allin no
more than four or five schools and be something less than 2 percentage
points" and "that the San Francisco Unified School District regards
"horseshoe" as an evolving plan, and remodeling will continue through
the summer with a view toward obtaining even further improvement m
racial percentages." 22 Manifestly, remodeling and other changes can
be made from time to time in the future in the interest of improving
horseshoe in respect to racial balance as well as in other respects.

Horseshoe does call for less busing than the plan submitted by the
plaintiffs. While, as noted earlier, b-using is not, per se, a bad thing,

ineither is it desirable as an end in tself. Moreover, "horseshoe" is the
more complete and detailed plan. This is not stated as a criticism of
"freedom." Much of the information utilized in "horseshoe" was not
available to plaintiffs. And "freedom" is a ,,(rood plan.

. At this point, a delineation of some a the effects of today's judg-
ment and decree will be helpful to all concerned in avoiding
misunderstanding.

1. It favors no race nor ethnic group. It has been fashioned so
that benefits and burdens are sharolequally by all.

2. Nothing whataer in it deemphasizes quality education. The
plans approved actually provide for better education.

3. The pdgment and clecree does not require gifted children
to be held back. They may be given special preferences or atten-
tion or handling in any manner which does not involve or promote
racial segregation.

4. Bilingual classes are not proscribed. They may be provided
in any Manner which does non create, maintiin, or foster
segregation.

5. There is no prohibition of courses teaching the cultural back-
ground and heritages of various racial and ethnic groups. "Wh4e
such courses may have particular appeal to members of the 'par-
ticular racial or ethnic group 'whose backgTound 'and heritage is
being studied, it would seem to be highly desirable that this under-
standing be shared with' those of other racial and etimic
baCkgrounds. . '

6. The decree does' not. Preclude innovation nor experithenta-
tion nor creativity: in educational practices: Indeed; the intent; is
to give school authorities' maximum scope so long as they do:not

n Letter of transmittal dated July 2; 1971.

a .
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act to create, maintain or increase segregation or delay desegrega-
tion. Thus, while the law does not require socioeconomic balance in
the student bodies of each school, the decree does not prevent
school authorities from working to that end. Nor does it prevent
their working to attempt to balance student bodies upon the basis
of performance on standardized tests. Nor does it interfere with
the Richmond complex or the projected Park South complex,
both of which the court hereby expressly approves, subject only to
those minimal changes, if any, necessary to comply with the decree.
Nor does it preclude experimental schools under the supervision
of special management arranged by contract. The foregoing and
other educational practices working toward improvement in the
quality of education are consistent with the judgment and decree
so long as, to repeat, they neither create, maintain nor increase
seoreaation nor delay desearegation.

7. he judgment and deCree does command the school authori-
ties carefully toprovide for the physical safety and security of
all students during their school attendance and bus transporta-
tion. It also requires that all parents be fully advised in advance
about these matters.

8. The judgment and decree contemplates that desegregation
will be carried out solely by the school authorities themselves. If
they and all concerned act in good faith by complying with the
law requiring desearegation, there will be no need for any further
court action whaaer.

The judgment and decree now to be entered is of less consequence
than the spirit of conununity response. In the end, that response may
well be decisive in determining whether San Francisco is to be divided
into hostile racial camps, breeding greater violence in the streets,or
is to become a more unified city demonstrating its historic capacity
for diversity without disunity.

The schoolchildren of San Francisco can be counted upon to lead
the way to unity. In this and in their capacity to accept chancre without
anger, they deserve no less than the wholehearted support ol all their
elders.

FINAL JUDGMENT AND DECREE

Plaintiffs, parents of black children attending public elementary
schools in the San Francisco. Unified School District, having, on
June 24, 1969, filed a complaint seeking desegregation of those schools;
defendants, the San Francisco Unified School District, the individual
members of the board of education thereof, and the superintendent
of said district, having appeared and denied the substantive allega-
tions of said complaint; 12 parents having been permitted to inter-
vene on behalf of their respective Chinese, Japanese, Spanish sur-
names, and having appeared in opposition to plaintiffs; oral testimony
offered by the original parties, as well as by mtervenors, having been
heard ; voluminous documents having been introduced in evidence;
all parties, including intervenors, having stipulated, on August 25,
1970, that the case was then submitted for fmal judgment and decree;
plaintiffs and defendants having, on June 10, 1971, complied with a
prior order by filing separate plans for desegregation of the elemen-
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tary schools ; special hearings having been held on June 24 and 25,.
1971, on those plans; and the court being fully advised and having
carefully considered the matter, it is hereby.

ORDERED, ADJUDGED, AND DECREED AS FOLLOWS

A. The preliminary findings of fact and conclusions of law,
contained in the "Memorandum and Order Requiring the Parties
to File Plans for School Desegregation", filed April 28, 1971
(copy attached hereto as appendix B), are hereby confirmed and
incorporated herein by reference.

B. Ile "Supplementary Findings of Fact and Conclusio is of
Law", June 2, 1971 (copy attached hereto as appendix C), are
hereby confirmed and incorporated herein by reference.

C. The additional facts stated in the foregoing memorandum
of decision are hereby found by the court.

D. For a long period of time there has been and there now is de
jure segregation in the San Francisco public elementary schools.

E. This segregation must be eradicated forthwith.
F. Subject to the further provisions of this judgment and de-

cree, the court hereby approves the horseshoe plan submitted by
defendants, a copy of which is attached hereto as appendix E.

G. Subject to the further provisions of this judgment and
decree, the court hereby approves the freedom plan submitted by
plaintiffs, a copy of which is attached hereto as appendix F.

II
Unless the context requires otherwise, the following words have

the following respective meanings as used in this judgment and decree :
A. "District" means the San Francisco Unified School District,

the board of education thereof, their respective and joint officers,.
agents and employees, including the superintendent of said
district.

B. "Schools" means the public elementary schools of the
district.

C. "Certificated personnel" means teachers and administrators.
D. "Classified personnel" means clerical, technical, unskilled,.

and other similar employees.
E. "Segregation" means, in reference to any group or class of

persons that the ratio of whites to blacks in that group or class
is subseantially at variance with the ratio of white children to
black children m the total student population of the schools.

This judgment and decree is binding upon the district, its agents,
officers, employees, and their successors, as well as upon all other per-
sons who now or hereafter receive notice of this judgment and decree.
No person shall directly or indirectly violate or attempt to violate or
cause violation of any of its provisions.

':".
.;..'
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IV

The district is directed and ordered :
A. To carry out, effective at the start of the next term of the

schools on September 8, 1971, desegregation of the student bodies
of each and all of the schools as provided for by the horseshoe
plan (appendix E) or by the freedom plan (appendix F).

B. To carry out, diligently and promptly, all other provisions
of the horseshoe plan or the freedom plan provided, however, that
if any provision is in conflict with any provision of this final judg-
ment and decree, the latter shall control.

C. To make bona fide, continuing and reasonable efforts, dur-
ing the next 5 years, to eliminate segregation in each and eVery
school.

D. To establish and carry out, diligently and promptly, prac-
tices for the hiringof certificated and classified personnel which
will effectively eliminate segregation in the respective staffs, over-
all, and in each school.

E. To establish and carry out, diligently and promptly, prac-
tices for the assignment of certificated' and classified personnel in
a manner which will effectively eliminate segregation in the
respective staffs, overalb and in each school. .

F. To establiSh and carry outt diligently and promPtly, prac-
tices for the assignment .of certificated and classified personnel
which ,will effectively' promote equalization of conitetence in all
schools.

G. To exercise, at all times, the highest degree of Care. for the
safety and security of all schoolchildren at all times during their
school attendance and transportation.

H. To. provide, to the fullest extent feasible, racial and ethnic
balance amOng students tO be bused. . ,,

L To inform all parentS in liTiting, as Soon as teasOnablY 'psis;
sible 'before 'the start of the' sehOOl terM this' fill (1) of ,their
children'sichOol asSignments and (2) of the detailS regarding bus
transportatiOn including, but 'not' limited' tO;' an: 'Outline Of the
safety measures which the district will utilize and .of the Proce-
&res. for enabling parenti Promptly to. reach children 'in case of
emerg,ency. . .

TO file 'ivith the court' iiithin 00.-claYs' after the'. end Of each
school year,iintil-the'cOUrt may OtherWiSe Order' report Showing

. .

M reasonable 'detail all actions taken tO Coindy with ihiS indg-
.. nient and decree:

V . ;;%H.
.

The district' iS Pernianently restrained .and 'enjoined
,

fitm '
A. Continuing, establishing, ,or furthering segregation in the

schools as to pupils, certificated personnel,or classified personnel,
any or all.. .. . . .

AuthOriling,, carryi rig Oa or perinitting school OOnStriiCtion
prtfaini 'Ouch
whether bk.'enlargeMent 10 existing facilitiel or '14i,loctitmn of
new Ories Or Othentise: " ' ' .1 '.= '

=,
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C. Authorizing, carrying out or permitfing hiring practices
which will create, maintain, or increase segregattion among cer-
tificated or classified personnel, either or both.

D. Assigning certificated or classified personnel, either or both,
in any way which will create, maintain, or increase segregation.

E. Authorizing, permitting, or using tracking systems or other
educational techniques or innovations without effective provisions
to avoid segregation.

F. Discriminating against any race or ethnic group in pro-
visions for transportation of children.

G. Using testmg devices, such as the national teachers examina-
tion or other methods of selection of personnel for employment,
likely to result in the exclusion of qualified applicants because of
race or ethnic backgrounds.

VI
The court does not now, but may hereafter, at any time, and from

time to time, establish a panel or board to hear and resolve (subject
to final approval by the court) any dispute which may arise in connec-
tion with the carrying out of this final judgment and decree or the
court may provide for the referring of any such dispute for prelimi-
nary hearing before a master or Federal magistrate or the court may
require other reasonable procedures in the interest of prompt, fair,
and effective resolution of any such dispute.

VII
Plaintiffs' costs shall be taxed to defendant district. The court ex-

pressly reserves the power to determine, at a later date, whether or not
the district shall reimburse plaintiffs for their reasonable attorney's
fees and for reasonable fees and expenses incurred in obtaining ex-
perts to assist in the preparation of the plaintiffs' desegregation plan.

VIII
The court expressly retains complete and continuing jurisdiction to

modify this final judgment and decree on its own motion or on the
motion of any party. No person shall subvert any of its provisions by
indirection or otherwise. Ix

This final judgznent and decree is effective immediately. Testimony
having established that timely compliance is feasible, and the court
having carefully considered the respective rights of all parties and
the interests of all affected, a stay of this final judgment and decree
shall not be available from this court.

STANLEY A. WEIGEL
U.S. District .1;cdge.

DATED : JULY 9, 1971.

;.



Part IV

STATE DESEGREGATION LAW CASES

SAN FRANCISCO UNIFIED SCHOOL DISTRICT v. JOHNSON

479 P.2d 669 (1971)

JANUARY 26, 1971

ACTION FOR MANDAMUS

Action in mandamus to compel school complex planning dicer to
execute requisition for computer study of present and proposed school
a,ssignments for pupils in complex. The supreme court, TOBRINER,
Justice, held that statute providing that no governing board of school
district shall require any student or pupil to be transported for any
purpose or for any reason without written permission of parent or
muardian does no more than prohibit school district from compelling
ss'tudents, without parental consent, to use means of transportation
furnished by district and does not prohibit board from assigning stu-
dent to particular school without parental consent, even if such assign-
ment would involve busing, and thus statute does not violate any con-
stitutional mandate.

Writ issued.
Bumm, Justice, filed concurring opinion in which WRIGHT, Chief

Justice, and MCCOMB, Justice, concurred.

Irving G. Breyer, Jerome B. Falk, Jr., and William F. McCabe, San
Francisco, for petitioners.

Newman, Robinson & Dunn, Alfred W. Newman, Vallejo, Kronick,
Moskowitz, Teidemann & Girard, Adolph Moskowitz, Sacramento,
Paul N. Halvonik, Charles C. Marson and Johnson & Stanton, San
Francisco, as amiczcurae onbehalf of petitioners.

Richard Harrington, San Francisco, for respondent.
Quentin L. Kopp, San Francisco, Vivian Haimawalt, San Rafael,

Willis D. Hannawalt and Ngai Ho Hong, San Francisco, as amicz
curiae on behalf of respondent.

TOBRINER, Justice.

In this action for mandamus we are called upon to determine the
interpretation and constitutionality of Education Code section 1009.5,
which provides that "no governma board of a school district shall
require any student or pupil to be eransported for any purpose or for

(443)
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any reason without the written permission of the parent or guardian."
We hold that section 1009.5 does no more than prohibit a school dis-
trict from convening students

'
without parental consent, to use means

of transportation furnished bythe district; so construed, section 1009.5
violates no constitutional mandate. We do not believe the section should
be interpreted to prohibit the board from assigning a student to a par-
ticular school without parental consent, even if such assignment would
involve busing.

We reach these conclusions by application of the principle that a
statute which is reasonably susceptible of two constructions should be
interpreted so as to render it constitutional. We shall point out that if
section 1009.5 were read to limit the school board's authority over pupil
assigrnment it would impinge upon constitutional principles.

More specifically, as we shall later explain in detail, a construction
of section 1009.5, prohibiting nonconsensual pupil assignment, first,
would involve the parents of Schoolchildren in that assignment process,
a State function, and would fail to foreclose conduct of parents de-
signed to foster racial segregation. This interpretation would render
the statute unconstitutional on its face in that,so interpreted, section
1009.5 would create a. parental right to discriminate, interposing such
a ilebilitory power upon the board in its effort to achieve integration.
Second, the U.S. Supreme Court has held that school districts which
maintain "de jure" segregated systems must eliminate such imbalance
and establish unitary systems ; yet the realization of that objective may
very well require the reassignment of students without parental con-
sent. Third, school boards, administering "de facto" segregated sys-
tems may bear an equivalent constitutional duty ; in any event, to the
extent that the statute involves the State in th.e preservation of such
segregation, the legislation protects the very condition which the Con-
stitution as interpreted by the U.S. Supreme Court, has condemned.

Nothing we say here should be considered to require the use of dis-
trict transportation or busincr for purposes of integration or for any
other purpose. We are concerried only with the interpretation of a stat-
ute. If read in one way, that statute could be construed to prohibit
nonconsensual busing in order to achieve racial integration ; we point
out that the section not only does not compel such a construction but
also that any such interpretation would encounter constitutional diffi-
culties.

In rejecting the construction that the statute strips a school board
of the right to assign pupils to schools not within walking,distance of
their homes without parental consent, we do not assert that such assign-
ment is in all instances constitutionally compelled. In some thtuations,
however, it is the only practical and efficient method of achieving
school integration. An enactment which by flat legislative fiat, prohibits
any and all such assigmnents, exorcising a method that in =thy cir-
cumstances is the sole and exclusive means of eliminating racial seg e-
gation in the schools, necessarily legislates thepreservation of racial

iimbalance. It therefore violates conititutional mperatiies.
As of September 1969, San Francisco's elementary schools displayed

serious racial imbalance In 1969, 281 percent of the children attend-
,

1 See San Francisco Unified School District, Racial Estimates of Pupils Attend-
ing San Francisco Public Schools (1969). The figures in the text or computations
by this court based upon this report.=
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ing elementary school in San Francisco were black. Over 80 percent of
the black children in grades 1 thiough 6 attended 27 of the 94 elemen-
tary schools. Over 70 percent attended Schools in which the black chil.1
dren comprised more than half of the pupils. Ten schools were over
90 percent black ; 27.6 percent of the black children attended those
10 schools. Projected population studies indicated that, without reme-
dial action, racial imbalance would increase.2
. In 1966 the San Francisco School District commissioned the Stan-
ford Research Institute to recommend methods of desegregating city
schools.3 Based on the report of the institute, the board in 1969 reiolved
to establish two elementary school complexes, the Richmond complex
and the Park South complex.4 Each complex consists of a grouping
of elementary schools with some schools assigned to house kinder-
garten andgrades 1 through 3, and others to house grades 4 through 6.
A student living within the attendance zone for the complex is assigned
to one of the schools in the complex, but in some instances this is not
the school which the student previously attended, and not within rea-
sonable walking distance of his residence. The district provides bus
transportation, on a voluntary basis, for students living beyond rea-
sonable walking distance of their school. The Richmond complex com-
menced operation in September of 1970; the Park South complex was
tentativery scheduled for January 1971.

Education code section 1009.5 received the Governor's assent on
September 14, 1970, and became effective as of November 23. The pro-
posed Park South complex will not compel any student to ride on a
school bus, but it does involve assigmnent of students to schools under
circumstances such that the school bus is the most practical means of
transportation. The plan, moreover, does not provide for solicitation of
parental consent to pupil assignments; to require such solicitation, and
to reassign pupils whose parents withheld such consent, would greatly
increase the expense of administration and delay commencement of
the complex. If a substantial number of parents of either the white or
black races withheld consent, pupil reasswment to conform to paren-
tal wishes would defeat the educational objectives of the complex. The
legality of the Park South complex thus turns on whether section 1009.5
applies to limit pupil assignments without parental consent and, if, so
interpreted, is constitutional.

In connection. with the Park South complex. the, board found it
necessary to obtain a computer study of the preSent and proposed
school assignments for pupils in the coniplex. Respondent Donald
Johnson, the complex, planning officer, was requested to execute a
requisition 'for, this study ;.he refused to do so on the ground that .the
Park , Seuth complex did not contemplate parental consent to pupil
assignments and thus was of doubtful legality under section 10095.

2 See Stanford Research Inititute, Population Projection to .1971 (Research
Memorandum No. 2 prepared for . the San FranCisco: Unified &hail District,
'1907). ;

The parties ;have:filed 'With. the Court copies Of Stanford Research Institute
Memorioda ,Nos. 2; 8, and 4,,entitled, respectively, Population Projection to 1971,
Dimensions of Equality of EduCittional OppOrtunitk, and Edueational Organiza-
tion for Desegregation. These memorunda were filed with the.board in March and
April of 1967.,

Resolution ,96710A1, adoPted June:10, 1$68,, and Sled .as exhibit !!cr, to the
beard's petition foi mandiunus. ,
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The board thereupon filed the present action in mandamus to compel
respondent to execute the requisition for the computer study.

I.TIES COURT HAS ISSUED AN ALTERNATIVE WRIT OF MANDAMUS TO
REVIEW TUE VALIDITY AND INTERPRETATIONS OF SECTION 1009.5

This court entertains original jurisdiction in mandamus under Cali-
fornia constitution article VI, section 10, and rules of court, rule 56 (a)
We exercise such jurisdiction, however, only in cases in which "the
issues presented are of great public importance and must be resolved
promptly." (County of Sacramento v. Hickman (1967) 66 Cal. 2d
841, 845, 59 Cal. Rptr. 609, 611, 428 P. 2d 593, 595.) Exemplars of such
instances are : Perry v. Jordan (1949 34 Cal. 2d 87, 90-91, 207 P. 2d 47
(qualification of initiative for ballot) ; Farley v. Healey (1967) 67 Cal..
2d 325, 326-327, 62 Cal. Rptr. 26, 431 P. 2d 650 (same) ; County of
Sacramento v. Hickman, supra (validity of assessment procedures) ;
State Board of E gualizationv.W atson (1968) 68 Cal. 2d 307, 310-311,
66 Cal. Rptr. 377, 437 P. 2d 761 (same) ; and 'Westbrook v. Mihaly
(1970) 2 Cal. 3d 765, 87 Cal. Rptr. 839, 471 P. 2d 487 (constitutionality
of requiring two-thirds majority in bond elements) .

Under these precedents, the present case plainly called for the exer-
cise of the origmal jurisdiction of the court. The issues here presented
respecting the interpretation and constitutionality of section 1009.5 are
of great public concern and importance ; their prompt resolution is.
essential to orderly planning and pupil assianment not only in San
Francisco but throughout the State. The U.S. Supreme Court has di-
rected that segregation in public schools must terminate "at once."'
(Alexander v. Holmes Board of Education (1969) 396 U.S. 19, 20, 90
S.Ct. 29, 24 L.Ed2d 19.) Since section 1009.5, under one interpretation,.
may delay desegregation, prompt judicial action is essential to comply
with this direction. We therefore decided to issue the alternative writ.
of mandamus requested by petitioners; by so doing "we have neces-
sarily determined that there is no adequate remed.y in the ordinary
course of law and that [this] case is a proper one for the exercise of
our original jurisdiction." (Westbrook v. Mihaly (1970) 2 Cal. 3d
765, 773, 87 Cal. Rptr. 839, 844, 471 P. 2d 487, 492.)

II--SECTioN 1009.5 IS REASONABLY SUSCEPTIBLE OF TWO
INTERPRETATIONS

The ambiguity of section 1009.5 inheres in the phrase "require any
student or pupil to be transported." 5 (Emphasis added.) One may
require a student to be transported by punishing a refusal or by
physically forcina him onto a school bus ; in a second sense, one may
require a student ro be transported by assigning him to a school beyond
walking distance of his home.

. The sparse legislative history of section 1009.5 gives no aid in clari-
fying the section's amorphous proscription. As originally introduced,.
the legislation provided that "no governing board of a school district

5A less significant ambiguity arises from tbe word "transportation." All parties:
assume in their argument that section 1009.5 is directed at transPortation in.
buses operated by the sehool dietrict Literally, however, "transportation" also.
encompasses travel by public conveyance or private car.
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shall bus any student for the purpose of integration without the writ-
ten permission of the parent or guardian." In prohibiting busing
for purposes of integration, while allowing busing for all other pur-
poses, the original bill suggested a racial classification probably uncon-
stitutional under Hwater v. Erickson (1969) 393 U.S. 385, 392-393, 89
S.Ct. 557, 21 L.Ed.2d 616.7 Cognizant of this danger the Assembly
amended the bill to its present form. The elimination of "shall bus any
student" in the original bill and substitution of "shall require any stu-
dent . . . to be transported" in the present enactment, however, does not
relate to the problem of racial classification, and no explanation of the
substitution has been offered. Neither the former language nor that of
the present enactment, nor any committee reports or statements of
legislators resolve the question whether the legislature intended sec-
tion 1009.5 to limit the pupil assignment authority of school boards.

We turn first to the arguments advanced by respondent in favor of a
construction which would apply section 1009.5 to pupil assignments.
Respondent contends that the legislature enacted section 1009.5 for the
purpose of granting parents an absolute right to prevent their children
from being transported by school bus ; the effective protection of this
right, he contends, requires a construction of the statute which prevents
sthool boards from assigning students to distant schools since, as a
practical matter, the students may be compelled to ride school buses
to get to those schools.

We agree with respondent that section 1009.5 confers upon the par-
ent the right to reject compulsory busing and, instead, choose to trans-
port his child by some other means more convenient to the parent and
child. Respondent, however, assumes a further legislative intent to per-
mit the parent to reject all modes of travel to a school except the walk-
ing of a "reasonable walking distance" from the child's home, thus
permitting the parent effectively to reject an assignment of his child
to a. school beyond such distance and, in the absence of a school within
such distance, to reject access to the educational system altogether. The
meager legislative history of section 1009.5 does not offer sufficient
evidence to support respondent's assumption.

Respondent also calls our attention to the State and national con-
troversy over the reassignment of students from neighborhood schools .

to more distant schools for purposes of integration. It is this contro-
versy, respondent argues, which impelled the legislature to enact sec-
tion 1009.5, and thus, he contends, the section should be construed to.
express a legislative policy respecting pupil assignment. On the other
hand, a requirement that students ride to school in buses instead of by-
other means of transportation, he urges, is a rare phenomenon un-
worthy of legislative attention or enactment.°

Many of the statutes dealing with the "busing" controversy, how-
ever, expressly and carefully distinguish between "busing" and pupil

° Assembly Bill No. 551, introduced February 5,1970.
7Hunter v. Erickson (1969) 393 U.S. 385, 89 S.Ct, 557, 21 L.Ed.2d 616 held un-

constitutional an Akron, Ohio, city ordinance which required that all fair housing -

ordinances be submitted to popular referendum, but imposed no such condition
upon other ordinances.

°We know of no instances in which school districts have required students to.
ride school buses in traveling to schools. The miens brief of the California
Teachers Association, however, states that "many districts often do require pupils_
to ride a bus to and from athletic events or while on study or field trips."

. ,
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assignment. Section 209 of theOffice of Education Appropriation Act,
1971, prohibits the use of Federal. funds.:

. to: force the basing of . students ; or to force the
transfer or assignment .of any student attending an elemen-
tary or secondary School' sO desegregated to or from a particu-
lar School over the protest of his or her-parents or parent. .

(PI. 01-380, tit II, 9. U.S. Code Cong. Admin: NeWS,- pp. 3319-
3320 (1070).0 Section 401 'of the Civil RightS AO of 1964 refers 'only
to pupil assignment, declaring that: .

q)esegregation? shall nOt mean the assignment of students
to public schools in ordertoovercome racial imbalance, .

(42 U.S.C. § 2000c) ; sectiOn 407(a) of that' aCt 'refers -only to trans-
portation, stating that . I

'

. . nothing herein shall empoWer any ofliCial or court of tbe
United. States to .isSue any ,order 'seeking, to Achieve a. racial.
balance in any sehool by requiring the transPortation of pppils
or students from one school to another . . . .

(42 U.S.C4 2000c-6.)
.

The North Carolina law presently " before the U.S. Supreme
Court provides that "No student shall be assi ailed or com-
pelled to attend any school on account of race, creedi cSlor or national
origiu, or for the prirposeef creating a balance or ratio of race, religion
or national origins. Invohmtary basina of students' in. contravenfion
of this article is prohibited,: . ." (N.C.: Gen. Stat., § 115476.1 (Supp.
1969) held unconstitational 'in Swann :v. '.Chaiilotte-Mecklenburg
Board of Education (W.DS.0 1070) 312 F. Sapp: -503, cert. 'granted
Oct.'6,1970.)

We observe, -thus, .that section 1009.5 was 'enacted not only.iii a con-;
text. of national concern OveV busing of pupils ,tO integrate schools, but
also in. a context' of both local 'and national measnres' which, in deal big
with 'this Matter, distinguish.' between assignment and transportation'
of pupils.,The wording of section .1009.5 limited' to transportation..
From this restriction 'We could infer that the legislatnre didnot intend
to' deal With the 'entire subject of basi ng and integration,bnt.onl y with
the 'less cOntroversi al subtopiC-, of invollintary !busing.. Moreover, as
we Shall discuss in detail later,' an extension' of sectionT1009.5 to apply
to pupa assignments Creates serions problems of constitutionality ; :the
legislatinv may well have limited ., the' langaage ofsectiOn'1009.5 so :aS
to avoid sach.difficUltieS.- , '

In ; the Cal i fOrn ia. Education-. Code' itsel f ; the term "transportation".
'appears frequently...Chapter 1: Of division 13 of that Code,.cOntains
cOmprehensive'program, 'eXpreSsed: in '. over '60 statutes,`,for the 'Pro-
vision Of school district.'trarisportation'; 'article 10 Of chapter 3 of di--
'vision 14 provides for c,ompntation of allowances to school 'districts
for transportation.. In..all 'these' StatateS the' terM ltralisPortition"" re-
fers tOthe aCtual :Carriage of i)0060,..or to rifooitiiiiliou of Cirriao.e.

°Identical language appears in section 409 of the 1968,Appropriations Act.
(See P.L. 90-557, tit. IV, 1 U.S. Code Cong. Admin.News, p. 1147, (1968).)

10A similar Alabama law,was also held unconstitutional in,Alabama v.-United
:States (S.D.Ala.1970) 3147.Supp. 1319. ,

,

414



1

449

None of the statutes modify or refer to the power of school boards to
assign pupils.

We conclude that the context of the enactment of section 1009.5 does
at least raise questions as to its meaning, leaving us with disturbing
possibilities as to its ambiguous application. We turn, therefore, to the
contention of petitioners that unless the section only prohibits the
compulsory use of means of transportation, and does not restrict the
authority of the board to assign pupils, it runs afoul of the Constitu-
tion, both on its face and in application.

III. SECTION 1009.5) IF CONSTRUED TO REQUIRE PARENTAL CONSENT TO
THE ASSIGNMENT OF A PUPIL TO A SCHOOL BEYOND A REASONABLE
WALKING DISTANCE FROM HIS HOME) WOULD BE UNCONSTITUTIONAL

The courts have long recognized the principle that if "the terms of a
statute are by fair and reasonable interpretation capable of a mean-
ing consistent with the requirements of the Constitution, the statute
will be given that meaning, rather than another in conflict with the
Constitution." (County of-Los Angeles v. Legg (1936) 5 Cal. 2d 349,
353, 55 P.2d 206, 207; People v. Davis (1968) 68 Cal.2d 481, 483-484,
67 Cal.Rptr. 547, 439 P.2d 651.) Application of that principle to sec-
tion 1009.5 compels us to interpret that statute to limit its prohibition
to the requirement that pupils use means of transportation furnished
b3r the school, and to avoid an extension of its compass to the right of
school boards to assignpupils to schools.

The purpose of pupil assignment, obviously, in many cases is to
achieve, or at least promote, racial integration in th3 school district
We shall explain how section 1009.5, if construed to permit parental
veto of such pupil assignments, would violate constitutional mandate :
first, in that it would impart a private parental decision into the State
educational structure and transform that private decision, which
could emanate from racial prejudice, into State action second, in that
it would prevent a school board from utilizing an effective principal
means of remedying de jure segregation in the schools.

At the outset, we must analyze and reject the preliminary argument
of respondent that pupil assignments for the purpose of integrating
schools constitute an unconstitutional racial classification and that,
accordingly, a parent, in refusing consent to such assignment, does no
more than protect the constitutional right of his child.

ATHE ASSIGNMENT OF A PUPIL TO A SCHOOL BEYOND REASONABLE WALK-.
ING DISTANCE FROM HIS HOME FOR THE PURPOSE OF IMPROVING RACIAL
BALANCE WITHIN THE SCHOOL DISTRICT DOES NOT DENY HIM THE EQUAL
PROTECTION OF THE LAWS.

Our analysis begins with the classic ruling in Brown v. Board of
Education (1954) 347 U.S. 483, 495, 74 S.Ct. 686, 692, 98 L.Ed. 873,
that "separate educational facilities are inherently unequal." Evidence
accumulated since 1954 has amply confirmed former Chief. Justice
Warren's declaration. The 1967 report of the United States Com-
mission on Civil Rights, "Racial Isolation in the Public Schools,"
found that, all other factors equalized, Negroes in segregated schools
have lower educational achievement than Negroes in integrated schools.

72-106-72-29
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(Finding8, p. 204.) The transfer of Negroes to integrated institutions,
the commission noted, substantially betters their educational perform-
ance without harming the performance of white students. (See pp.
100-109.)

The commission offered the following explanation :
The environment of schools with a substantial majority of

Negro students . . . offers serious obstacles to learning. The
schools are stigmatized as inferior in the community. The stu-
dents often doubt their own worth and their teacheis fre-
quently corroborate these doubts. Tlie academic performance
of their classmates is usually characterized by continuing diffi-
culty. The children often have doubts about their chances of
succeeding in a predominately white society and thy typically
are in school with other students who have similar doubts.
They are in schools which, by virtue of both their racial and
social class composition, are isolated from models of success
in school. (p. 106.)

The commission went on to note that

. . . racial isolation in the schools . . . fosters attitudes and
behavior, that perpetuate isolation in other important areas
of American life. Negro adults who attend racially isolated
schools are more likely- to have developed attitudes that alien-
ate them from whites. White adults with similarly isolated
backgrounds tend to resist desegregation in many areas
housing, jobs, and schools." (p. 110.)
These findings of the commission do not, of course, turn on

whether the segregation is of de facto or de jure character ; it is the
ipresence of racial solation, not its legal underpinnings, that creates

unequal education. (See Jackson v. Pasadena City School District
(1963) 59 Cal.2d 876, 881, 31 Cal.Rptr. 606, 382 P.2a 878.) "Segrega-
tion, regardless of its cause, is a major factor in producing inferior
schools and unequal educational opportunity." (Keyes v. School Dis-
trict No. 1, Deliver Colo. (D.Colo. 1970) 313 IP.Supp. 61, 82.)

In Browny. Board of Education (1954) 347 U.S. 483, 493, 74 S. Ct.
686, 691, 98 L.Ed. 873, the Supreme Cotwt observed that :

Today, education is perhaps the most important function of
State and local governments. . . It is required in the perform-
ance of our most basic public responsibilities, even service in
the armed forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to
cultural values, in preparing him for later professional train-
ing, and in helping him to adjustnormally to his environment.
In these days it is doubtful that any child may reasonably
be expected tci succeed in life if he is denied the opportunity
of an education. Such an opportunity, where the State has
undertaken to provide it, is a right which must be made avail-

, able to all on equal terms.
Unequal education, then, leads to unequal job opportunities, dis-

parate income, and handicapped ability to -participate in the
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cultural, and political activity of our society. Integration of the public
schools, presenting prospects of raising the level of educational achieve-
ment of blacks without harming that of whites, may serve to overcome
this inequality of educational opportunity, and to make possible that
acquaintance and companionship necessary to break down racial ster-
eotypes and prevent racial prejudice. As stated in Lee v. Nyquist
(W.D.N.Y. 1970) 318 F.Supp. 710,714,

. . it is by now well documented and widely recognized by
educational authorities that the elimination of racial isolation
in the schools promotes the attainment of equal educational
opportunity and is beneficial to all students, both black and
white.

It would be ironic, indeed, if the 14th amendment, adopted to secure
equality of citizenship for the Negro, prevented school boards from
providing equality of education for the Negro.

Although the Supivine Court has not yet spoken to the issue," the
great majority of courts that have ruled upon it have firmly held
that pupil assignment for the objective of racial integration does not.
violate the 14th amendment." As stated by the fifth circuit in United
States v. Jefferson County Board of Education (1966) 372 F.2d 836,
876 :

The Constitution is both color blind and color conscious.
To avoid conflict with the equal protection clause, a classifi-
cation that denies a benefit, causes harm, or imposes a burden
must not be based on race. In that sense, the Constitution is
color blind. But the Constitution is color conscious to prevent
discrimination being perpetrated and to undo the effects of
past discrimination. The criterion is the relevancy of color
to a legitimate governmental purpose.

We recognize that racial classifications are constitutionally sus-
pect 23 in a society free of the perdition of past discrimination, the

n In United States v. Montgomery County Board of Education (1969) 395 U.S.
225, 232-235, 89 S.Ct. 1070, 23 L.Ed.2d 263, the Supreme Court approved a ratio
plan for desegregation of teachers, without discussing the argument that such
plans constitute unconstitutional racial classifications. The Georgia Supreme
Court, in Barresi v. Browne (1970) 220 Ga. 450, 175 S.E.2d 649, 651-652, squarely
held that an integration plan which involved pupil reassignment to achieve better
racial balance was unconstitutional. The Supreme Court granted certiorari on
October 0, 1970, and thus now has the opportunity to decide the validity of this
rgument.
22 See, e g., Wanner v. County School Board of Arlington County (4th Cir.

1966) 357 P.2d 452, 454-455; (Dowell v. School Board of Oklahoma (W.D.Okl.
1965) 255 F.Supp. 971. 981 ; Swann v. Charlotte-Mecklenburg Board of Education
(W.D.N.C.1970) 312 P.Supp. 503, 509-510, certiorari granted October 6, 1970;
Norwalk CORE v. Norwalk Board of Education (D.Conn.1969) 298 F.Supp. 218:
Offerman v. Nitkowski .(W.D.N.Y. 1905) 248 F.Supp. 129; Booker v. Board of
Education (1965) 45 NJ. 161, 212 A.2d 1 ; Addabbo v. Donovan (1965) 22 A.D.2d
383, 256 N.Y.S.2d 178, 183-184. Contra : Lynch v. Kenston School Dist. Board of
Education (N.D.Ohio 1964) 229 F.Supp. 740, 744; Briggs v. Elliott (E.D.S.C.
1955) 132 F.Supp. 770; Barresi v. Browne: (1970) 220 Ga. 456, 175 S.E.2d 649,
051-652, certiorari granted, October 0, 1970.

Hunter v. Erickson (1069) 393 U.S. 385. 392, S.Ct. 557;21 L.Ed.2d 616;
Bolling v. Sharpe (1954) 847 U.S. 497, 499, 74 S.Ct. 693, 98 L.Ed. 884 ; see Lov-
ing v. Virginia (1967) 388 U.S. 1, 11, 87 S.Ct. 1817, 18 L.Ed.2d 1010.
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courts might well reject all attempts at racial classification. We seek,
however, to provide for practical remedies for present discrimination,
and to eradicate the effects of prior segregation; "at this i)oint, and
perhaps for a long time, true nondiscrimination may be attained, para-
doxically, only by taking color into consideration." (Yowngblood v.
Board of Instruction of Bay Countyl Fla. (5th Cir. 1970), 430 F. 2d
625, 630.) We conclude that the racial classification involved in the
effective integration of public schools, does not deny, but secures, the
equal protection of the laws.

B-SECTION 1 0 0 9.57 IF CONSTRUED TO REQUIRE PARENTAL CONSENT TO THE
ASSIGNMENT OF A PUPIL TO A SCHOOL BEYOND REASONABLE WALKING
DISTANCE FROM HIS 110ME7 WOULD BE UNCONSTITUTIONAL ON ITS FACE
IN THAT IT ENDOWS PARENTS WITH A VETO POWER OVER PUPIL ASSIGN-
MENTS SO THAT PARENTS CAN INJECT RACIAL DISCRIMINATION INTO
THE CALIFORNIA EDUCATIONAL SYSTEM

Education, including the assignment of pupils to schools is plainly
a State function. (See Browny. Board of Education (1954) 347 U.S.
483, 493, 74 S.Ct. 686, 98 L.Ed. 873.)

The education of the children of the State is an obligation
which the State took over to itself by the adoption of the
Constitution.

(Piper v. Big Pine School District (1924) 193 Cal. 664, 669, 226
p. 926, 928.) 'To carry out this responsibii the State has created
local school districts, whose governmg boar s function as agents of
the State. (Hall v. City of Taft (1956) 47 Cal.2d 177, 181, 302 P.2d
574; see Becker v. Council of the City. of Albany (1941) 47 Cal. App.
2d 702, 705, 118 P.2d 924.) These local boards higorically and tradi-
tionally have undertaken the assipment of pupils to individual schools
within the district. In Jaoksonv. asadena City School District (1963)
59 Cal. 2d 876, 878, 31 Cal.Rptr. 606, 608, 382 P.2d 878, 880, we con-
firmed this authority, stating that :

A local board of education has power, in the exercise of
reasonable discretion, to establish school attendance zones
within the district, to determine the area that a particular
school shall serve and to require the students in the area to
attend that school:

(See Ed.Code. § 925, 1001, 1052; 29 Ops.Cal.Atty.Gen. 63 (1957).)
Section 1009.5, if applied to pupil assignments, would make the

individual 'parents active participants in the pupil assignment process.
Under such a construction, whenever the school board determined to
assign a child to a school not within walking distance from his home,
the board would be required tO solicit parental, consent. Presumably
someparents would consent;' others would not. The board must then
reassign those children whose _parents did not consent, reassign other
children to make room for the first group, revise its transportation pro-
gram to correspond to the reassignments, and again solicit parental
consents. Such a procedure may very likely condemn the possibility of
removing racial imbalance in the schools. iany case, this process n-

4.48
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corporates the consent of the parents as an integral part of the pupil
assignment process, and thus into the California educational system.

It is obvious . . .. that the general powers of the [school]
board with respect to attendance zones are subject to the
constitutional guaranties of equal protection and due process.

(Jackson v. Pasadena City School District (1963) 59 Ca1.2(1 876,
879, 31 Cal.Reptr. 606, 608, 32 P.2d 878, 880.)

When private individuals or groups are endowed by the
State with powers or functions governmental in nature, they
become agencies or instrumentalities of the State and subject
to its constitutional limitations.

(Evans v. Newton (1966) 382 U.S. 296, 299, 86 S.Ct. 486 ,488, 15
L.Ed.2d 373.)" Consequently, the parental decision to grant or with-
hold consent to pupil assiobnment, as an integral part of the educa-
tional structure, is subjectto the provisions of the 14tb. amendment.
A system that bestows governmental force upon a private decision to
impose racial discrimination cannot stand.

Although at this point we analyze the statute upon its face,
a State enactment cannot be construed for purposes of con-
stitutional analysis without concern for its immediate objec-
tive.... and for its ultimate effect.

(Mulkey v. Reitman (1966) 64 Ca1.2d 529, 533-534, 50 Cal.Reptr.
881, 884, 413 P.2d 825 828; See Castro v. State of California (1970)
2 Ca1.3d 223, 229, 85' Cal.Rptr. 20, 466 P.2d 244: Lee v. Nyquist
(W.D.N.Y.1970) 318 T.Supp. 710, 716.)" In the present case, we would
be totally unrealistic to uphold section 1009.5 on an assumption that
racial bias will play no role in the granting or withholdingof parental
consent. In view of the level of tension in the present society," prej-
udices and objectives of racial separation will necessarily and sig-
nificantly affect many parental decisions.

The net result is that section 1009.5, if it creates a parental power
to refuse consent to pupil assignments, would beget a parental right
to discriminate, and do so in a context of racial strife that would
enable many to exploit that right to inflict racial prejudice. In the
proposition 14 cases (Mulkey v. Reitman (1966) 64 Ca1.2d 529,50
Cal.Reptr. 881, 413 P.2d 825, and Reitman v. Mulkey (1967) 387 U.S.
369, 87 S.Ct. 1627, 18 L.Ed.2d 830), an initiative measure gave an
owner of real property "absolute discretion" to convey, or refuse to
convey, the property to whomever he chose'. We held that enactment
unconstitutional, reasoning that "State authorization to discriminate
was no less State action than State imposed discrimination." (64

14 See Burton v. Wilmington Parking Authority. (1961) 365 U.S. 715, 81 S.Ct.
856, 6 L.Ed.2d 45 ; Terry v. Adams (1953) 345 U.S. 461, 489, 73 S.Ct. 809, 97 L.Bd.
1152; Smith v. Allwright (1944) 821 U.S. 649, 663-665, 64 S.Ct. 757, 88 L.Ed 987.

u In Hunter v. Erickson (1909) 393 U.S. 385, 391, 89 S.0t. 557, 560, 21 L.Ed.2d
616, the Supreme Couit held unconstitutional a city housing ordinance, stating
that "although the law on its face treats Negro and white, Jew and gentile in an
identical manner, the reality is that the law's impact falls on the minority."

" See generally the Report of the National Advisory Commission on Civil Dis-
ordens [Kerner Commission] (1969) ; see, e.g., Alcorn v. Anbro Engineering, Inc.
(1970) 2 Cat3d 493, 498, fn. 4, 86 Cal.Rptr. 88, 468 P.2d 216.
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Ca1.2d at pp. 540-541, 50 Cal.Rptr. at P. 889, 413 P.2d at p. 833.) The
U.S. Supreme Court affirmed our judgment, characterizing the pro-
vision as an unconstitutional attempt to create a "right to discrimi-
nate." (387 U.S. at p. 381, 87 S.Ct. 1627.) 17

In the _proposition 14 cases, dissentmg opinions in this court and
the U.S. Supreme Court argued that the 14th amendment applied only
to State action, and that private decisions not to sell or lease property
to a Negro lay beyond the scope of its prohibition." No such argument
can plausibly be raised in the present case. The assignment of pupils
to various schools within a district has long been considered a State
function; no one here contends to the contrary. If the State may not
authorize private discrimination in the performance of a private
functionand the proposition 14 cases so heldit is plain that it may
not authorize its functionaries to impose unconstitutional discrimina-
tion upon the performance of a State function. Section 1009.51 if
applied to pupil assignments, would in effect authorize parents, acting
as State functionaries, to violate the 14th amendment. It would em-
power these private persons to inject the venom of racial discrimina-
tion into the veins of government. Such a statute would be unconsti-
tutional on its face.

So interpreted, section 1009.5, as we shall now explain, likewise
violates the Constitution in frotrating the extirpation of segregation
in those school districts manifesting it.

CONSTRUED TO REQUIRE PARENTAL CONSENT TO THE ASSIGNMENT
OP A STUDENT TO A SCHOOL B1WOND REASONABLE WALKING DISTANCE

PROM IIIS HOME) SECTION 1009.5 WOULD BE UNCONSTITUTIONAL IP
APPLIED TO DISTRICTS MANIFESTLY RACIAL SEGREGATION) W MUTER DE
JURE OR DE FACTO IN CHARACTER

In eliminating a principal instrument of desegregation section
1009.5 would impede to that extent the elimination of racial segrega-
tion in the schools. Since the U.S. Supreme Court has held that-de
jure segregation must be eradicated root and 'branch, the section trans-
gresses that ruling. Moreover, so far as the section preserves even de
facto segregation, by affording governmental support to such segre-
gation, it casts the State itself in the unhappy role of the savior of de
jure segregation, and fails constitutionally.

For districts which contain de jure segregation the mandate of the
U.S. Supreme Court is express: school lioaids in such districts are

. . . clearly charged with the affirmative duty to take what-
ever steps might be necessary to convert to a unitary systems
in which racial discrimination would be eliminated root and

"In Burton v. Wilmington Parking Authority (1961) 365 U.S. 715, 81 S.Ct,
856, 6 L.Ed.2d 45, a Delaware statute permitted a restaurateur to refuse to serve
"persons whose reception or entertainment by him would be offensive to the
major part of his customers." The majority found sufficient state involvement
in the restaurant to render unconstitutional any exclusion of black customers.
Justice Stewart, concurring, argued that the statute was unconstitutional on its
face in that it gave the restaurateur and the majority of customers a right to dis-
criminate on racial grounds. (365 U.S. at pp. 726-727, 81 5.01. 856, 862.)

"See Mulkey v. Reitman (1960) 04 Ca1.2d 529. 545, 50 Cal.Rptr. 881, 413 P.2d
825 (dissenting opn. of White, J.) ; Reitman v. Mulkey (1967) 387 U.S. 369, 387,
87 5.01. 1627, 18 L.Ed.2d 830 (dissenting opn. of Harlan, J.)
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branch. . . . The burden on a school board today is to come
forward with a plan that promises reahstically to work, and
promises realistically to work now.

(Green v. County School Board of New Kent County (1968) 391 U.S.
430, 437-439, 88 S.Ct. 1689, 1694, 20 L.Ed.2d 716.) Often the most
effective proaram, and at times the only program, which will eliminate
segregated Zhools requires pupil reassignment and busing." Any
enactment which obstructed a school board from carrying out its
constitutional duty to eliminate segregation "root and branch," or
compelled it to resort to less effective or ineffective means, would be
plainly unconstitutional under the reasoning of Green v. County
Schod Board of New Kent County, supra.

Closely on point is the decision of the three-judge federal court in
&own v. Charlotte-Mecklenburg Board of Education (W.D.N.C.

j1970) 312 F.Supp. 1503, probable urisdiction noted October 6, 1970,
which invalidated. a North Carolina. antibusing statute. The court
held that :

Busing may not be necessary to eliminate a dual system and
establish a unitary one in a given case, but we think the Legis-
lature went too far when it undertook to prohibit its use in all
factual contexts. To say that busing shall not be resorted to
unless unavoidable is a valid expression of State policy, but
to flatly prohibit it regardless of cost, extent and all other
factorsincluding willingness of a school board to experi-
mentcontravenes, we thmk, the implicit mandate of Green
that all reasonable methods be available to implement a uni-
tary system.

(312 F.Supp. at p. 510.)
Since the U.S. Supreme Court has held that under the Constitution

school boards in de jure segregated districts are "clearly charged with
the affirmative duty to take whatever steps might be necessary" to
eliminate segregation "root and branch," a statute which would pro-
scribe a principal, and in some cases essential and exclusive step to
achieve that end, must obviously violate constitutional requirements.

But miens argrues that the statute can be upheld with the ex-
ception of its possible application to de jure segregated districts. We
do not believe, however, that the section can win piecemeal constitu-
tionality. It is true that :

We have recognized that a statute which has unconstitu-
tional applications may nevertheless be effective in those in-
stances where the Constitution is not offended."

(Mulkey v. Retiman (1966) 64 Ca1.2d 529, 543, 50 Cal. Rptr. 881, 891,
413 P. 2d 825.) Yet, as we stated in Franklin Life Ins. Co. v. State of

" See Swann v. Charlotte-Mecklenburg Board of Education (4th Cir. 1970) 431
F.2d 138, 145, and dissenting opinion of Judge Winter, 431 F.2d at p. 157, certi-
orari granted October 6, 1970; Kemp v. Beasley (8th Cir. 1970) 423 F.2d 851 ;
United States v. Jefferson County Board of Education (5th Cir. 1966) 380 F.2d
385, 892 ; United States v. School Dist. 151 of Oook County, Illinois (7th Cir. 1998)
404 F.2d 1125; 1130 ; Keyes 1. School Dist. No. 1, Denver, Colorado (D.Colo.1970)
313 F.Supp. 90.
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a2if ornia (1965) 63 Cal. 2d 222, 227-228, 45 Cal. Rptr. 869, 404 P. 2d
R477, and reiterated in Mulkey v. eitman, supra.

. . . when the application of the statute is invalid in cer-
tain situations we cannot enforce it in other situations if such
enforcement entails the danaer of an uncertain or vague fu-
ture application of the statute . We have been particularly
aware of formenting such danger of uncertainty m the appli-
cation of a statute which would inhibit the exercise of a con-
stitutional right.

If we were to hold section 1009.5 constitutional other than as applied
to districts manifesting de jure segregation, we would risk such "clan-
ger of an uncertain or vague future application of the statute," for
the definition of de jure segregation has not been settled, nor its perim-
eters ascertained, and a school board could not definitively deter-
mine whether or not section 1009.5 applied to its district. The courts
have not drawn a clear distinction between de facto and de jure seg-
mgation." Some courts have defined de facto segregation as that re-
sulting from residentifd patterns in a nonracially motivated neigh-
borhood school system." These residential patterns, however, may be
in part the product of unconstitutional enforcement of restrictive
racial covenants.22 While such residential paterns were developinal
moreover, the school board was collaterally engaged in reaching ee-
cisions respecting pupil assignments, attendance zones, transportation,
and the location of new facilities, which decisions in turn necessarily
influenced the racial composition of the residential areas." Often a
board decision, although based upon neutral prMciples7 foreseeably
will and does lead to increased school segregation. The weighing of the
motive and effect of board decisions stretching back for many years
to arrive at a net determination of the de facto or de jure character
of the present structure presents a highly difficult and possibly insol-.
uble task.

As a consequence of the above factors., any effort to determine the
extent of de jure segregation in California would encounter enormous

20 The tvalidity of a distinction between de facto and de jure segregation is a
much debated matter. That distinction has been utilized in United States v.
School Dist. 151 of Cook County, Illinois (7th Cir. 1968) 404 F.2d 1125, 1180;
United States v. Jefferson County Board of Education (5th Cir. 1966) 872 F.2d
836, 878, and the cases cited in footnote 26, infra, as holding that school
districts have no duty to remedy de facto segregation. The distinction was re-
jected in Beckett v. School Board of City of Norfolk (E.D.Va.1969) 308 F.Supp.
1274, 1304-1805; Barksdale v. Springfield School Committee (D.Mass. 1965) 237
F.Supp. 543, 546; Piss, Racial Imbalance in the Public Schools: the Constitu-
tional Concepts, (1965) 78 Harv.L.Rev. 564, 584.

al United States v. Jefferson County Board of Education (5th Cir. 1967) 880
F.2d 385, 389, footnote 1; see Bell v. School City of Gary (6th Cir. 1963) 324 F.2d
209, 212-213 ; Keyes v. School Dist. No. 1, Denver, Colorado (D.Colo.1970) 813
F.Supp. 61, 73-75.

See Swann V. Charlotte-Mecklenburg Board of Education (4th Cir. 1970) 431
F.2d 188, 141, certiorari granted October 6, 1970; Brewer v.. School Board of City
of Norfolk, Virginia (4th Cir. 1968) 397 F.2d 37, 41-42; Dowell v. School Board
of Oklahoma City (W.D.Okl.1965) 244 F.Supp. 971, 976.

" See Spangler v. Pasadena City Board of Education (C.D.0a1.1970) 811
F.Supp. 501, 522-524 ; United States v. School Dist. 151 of Cook County, Illinois
(N.D.Ill.1968) 286 F.Supp. 786.
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difficulty.24 A Federal district court, has, indeed, found de jure segre-
gation in the Pasadena School District. (Spangler v. Pasadena City
Board of Education (C. D. Cal. 1970) .311 F. Supp. 501, 522-524; ci.
Jackson v. Pasadena City School Distrwt (1963) 59 Cal.2d 876, 881;31
Cal. Rptr. 606, 382, P. 2d 878.) Petitioners and respondents both treat
the racial structure of San Francisco schools as exemplifying de facto
segregation, but the amicus curiae brief of the American Civil Liberties
Union contends that it is de jure segregation." Most school districts
in California have not attempted to determine the character of seg-
reaation within their bounds, and any such determination would neces-
serily turn upon the uncertain definition of that elusive concept.

Thus under the current pattern of court decisions, neither school
districts nor lower courts can determine with any confidence whether
a pattern of school segregation should be classed as de facto or de
jure. Consequently, if we held section 1009.5 unconstitutional only as
applied to districts of de jure segregation, no school board in Cali-
fornia (with the possible exception of the Pasadent School Board)
could ascertain whether section 1009.5 could constitutionally apply
within its district. Such a holding would, therefore, entail uncertain
enforcement of section 1009.5, a confusion which would inhibit and
delay school boards in their efforts to bring about full equality of
educational opportunity. The Green decision calls for desegregation
now ; a statute which imports confusion and delay in the uprooting
of de jure segregation violates both the rule prohibiting partial en-
forcement of legislation, when such enforcement entails the danger

t'
of vaffue future application, and the mandate of the Supreme Court
of theUnited States.

Turning to de facto segregation, we cannot uphold section 1009.5
to the extent that it lends governmental support to such segregation.
We recognize that the courts of other jurisdictions have reached dif-
ferent decisions as to whether school boards bear an affirmative duty
to eliminate de facto segregation. 26 This court, in J ackson v . Pasadena
City School District (1963) 59 Cal. 2d 876, 31 Cal. Rpt. 606, 382, P. 2d
878, however, took a position squarely in favor of enforcing an affirma-

" We note that until 1947 California Education Code sections 8003 and 8004
permitted school boards to segregate Indians and Orientals, although not Ne-
groes. See Mendez v. Westminister School Dist. (S.D.Oal.1946) 64 F.Supp. 544,
548.

23 The de facto or de jure character of segregation in the San Francisco schools
is currently the subject of litigation in the United States District Court for the
Northern District of California (Johnson v. San Francisco Unified School Dis-
trict, Civ.No. 70-1331 SAW).

"The majority of eases reject the asserted affirmative duty to remedy de facto
segregation; notable decisions are those of the Second Circuit (Offermann v.
Nitkowski (1967) 878 F.2d 22, 24 (dictum) , Sixth Circuit (Deal v. Cincinnati
Board of Education (1966) 869 F.2d 55, 61-62) ; Seventh Circuit (Bell v. School
City of Gary (1963) 824 F.2d 206, 212) and the Tenth Circuit (Board of Educa-
tion v. Dowell (1967) 375 F.2d 158, 166 (dietum) , Downs v. Board of Education
(1964) 386 F.2d 988, 998.) Federal District Courts, however, have asserted this
affirmative duty in the District of Columbia (Hobson v. Hansen (1967) 269
F.Supp. 401, 506-508 ; Massachusetts (Barksdale v. Springfield School Committee
(1965) 287 F.Supp. 543, 546-547) ; Michigan (Davis v. School Dist. of Pontiac
(E.D.Mich.1970) 809 F.Supp. 734, 744) ; and New York (Blocker v. Board of Edu-
cation of Manhasset (E.D.N.Y.1964) 226 F.Supp. 208, 226-229; Lanche v. Board
of Education of Town of Hempstead (E.D.N.Y.1962) 204 F.Supp. 150, 153-154.)
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tive duty to eradicate school segrecration regardless of its cause. On
page 881 of that opinion 31 Cal. Rrpr. on page 609, 382 P. 2d on page
881, then Chief Justice Gibson, forcefully stated :

So long as large numbers of Negroes live in searegated
areas, school authorities will be confronted with difficrilt prob-
lems in providing Negro children with the kind of education
they are entitled to have. Residential segregation is in itself
an evil which tends to frustrate the youth in the area and to
cause antisocial attitudes and behavior. Where such segrega-
tion exists it is not enough for a school board to refrain
refrain from affirmative discriminatory conduct. The harmful
influence on the children will be reflected and intensified in
the classroom if school attendance is determined on a geo-
graphic basis without corrective measures. The right to an
equal opportunity for education and the harmful consequences
of segregation require that school boards take steps, insofar
as reasonably feasible, to alleviate racial imbalance in schools
regardless of its cause.

We need not, however, for the purposes of this case, rely on the
affirmative duty to desegregate set forth in Jacle8on. The unconstitu-
tionality of section 1009.5, if applied to pupil assignments in districts
of de facto segreffation, is deeper, more flaffrant, Section 1009.5 does
not assume a neurral stance respecting de faao segregation of schools;
it moulds a medium of obstruction ro the elimination of that evil. It
prohibits the use of a method that may be essential to desegregation :
pupil assignment without the requirement of parental consent. Yet
the State cannot constitutionally countenance obstructionism, for once
the State undertakes to preserve de facto school segregation, or to
hamper its removal, suc.h State involvement transforms the setting
into one of de jure segregation."

In Spangler v. Pasadena City Board of Education (C.D. Cal. 1970)
311 F. Supp. 501, the court. held that school board decisions designed to
preserve segregation based on neighborhood patterns created a de jure
segregated system; the school board, it asserted, cannot "build on
residential segregation, when that segregation is the result of either
private or State enforced discrimination." (311 F. Supp. at p. 522.)
In ICeye8 v. School Di8t. No. 1, Denver. Colorado (D. Colo. 1970) 313
F. Supp. 61, the school board rescinded resolutions which established
a program to reduce de facto segregation. Although the court held de
facto segregation constitutional, the action of the school board, under-
taken with the objective of preserving that segregation, was held un-
constitutional. (313 F. Supp. at pp. 66-69.) In the analogous field of
housing discrimination Reitman v. Mukey (1966) 387 U.S. 369, 87
S. Ct. 1627. 18 L. Ed. 2d 830, although imposing no duty upon the
State to end housing discrimination, held that an enactment barring
such action was unconstitutional.

"See Lee v. Nyquist (W.D.N.Y.1970) 318 F.Supp. 710, 719. See also United
States v. Montgomery County Board of Education (1909) 393 U.S. 225, 235,
S.Ct. 1670, 1675, 23 L.Ed.11 263, in which the Supreme Court. in approving a plan
for desegregation of teachers. asserted that "in this field the way must always
bo left open for experimentation."

'4A...it. a



459

Pupil assigmnent to schools sufficiently distant to require bus trans-
portation will often be the only effective device to eliminate de facto
segregation.28 The statute promulgates an absolute and irreversible
prohibition of such assignments in the absence of parental approval.
The statute erects this barrier without regard to the inequalities of
the segregated schools, the educational advantages of integration, the
ineffectiveness of alternative remedies, the cost of the program, or the
desires of the majority of the students, parents, or the community.
Hence, the State can hardly assert that its position is one of neutrality.
By means of the statute, the State itself lends its awesome power to
preserve the very segregation which the Constitution, as interpreted
by the U.S. Supreme Court, has condemned."

IVSEcTu IN 1009.5. CONSWITEO AS A CONSTITUTEmtr. Ex.tcrmENT.
Dom Nor Itilximn IT.NLAwym. TIIE PROPOSED PUPIL ASSIGNMENT AND
TitAxsroirrATioN PLAN OP TIIE PAM &TM I COMPLEX ; THEREFORE,

TIIE PEREMPTORY WRIT OP MANDA'PE SHOULD ISSUE

We have submitted that if interpreted to prohibit the nonconsensual
assignment of a student to a school not within walking distance of his
home, section 1009.5 runs afoul of constitutional stricture. A century
of neglected reform has shown us that the virus of racial hatred en-
dangers the health and unity of our society. We are now engaged in a
great effort to rid us of that virus in every corner of our Nation. We
know that racial animosity chiefly develops in the child who is reared
in an environment that festers it. \Ire would keep our schools free from
its contiunination indeed, our Supreme Comt has said that our con-
stitutional obligation compels the immediate cleansing of every school-
room where the law countenances its presence. How, then can we up-
hold as constitutional a statute that categorically bars a principal and
sometimes exclusive antidote to the spread ana growth of this ugly
toxina statute that in striking down on major method of wiping out
desegregation in the schoolroom, preserves and fosters and saves, to
that extent, the segregation that this Nation has covenanted to end?

We have therefore concluded that section 1009.5 must be construed
to avoid any limitation on the authority of school boards in the assign-

*On the Matter of Busing : A Staff Memorandum from the Center for Urban
Education (Feb. 1970) ; United States Commission on Civil Rights (1967) Racial
Isolation in the Public Schools, pages 190-197.

"An additional reason for construing section 1009.5 to avoid infringing upon
the school board's power to assign students derives from the principle that when-
ever a statute is susceptible of two reasonable constructions, the courts should
avoid that which creates serious inconvenience or impracticality. (See, e. g., City
of El Monte v. City of Industry (1061) 188 CalApp.2d 774, 782, 10 Cal.Rptr. 802;
Reithardt v. Board of Education (1941) 43 CalApp.2d 629. 033, 111 P.2d 440).
The educational structure of California is not, and cannot be, so designed that
every pupil is provided with a school within walking distance of his home. In
rural areas almost all students travel by school bus ; in urban regions the at-
tendance zones of secondary schools often exceed a walking radius. Further,
school boards often must assign students to schools outside their immediate
neighborhood in order to relieve overcrowding in particular structures. or to
facilitate repair or remodeling. Thus a construction of section 1009.5 which
permitted a parent to demand that a child be assigned to a school within walking
distanee of ills home would, in effect give tile parents the right to deinand im-
possible results. At the least, the efforts of school hoards to accommodate such
demands would create intolerable administrative expense and burden.
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ment of pupils to their respective schools; that the section limits only
the power of school districts to compel students to utilize any particu-
lar mode of transportation without parental consent. As we observed
earlier, the Park South complex does not envision any regulation com-
pelling students within the complex area to ride schoolbuses, or use
ally particular method of traveling to school. Since the Park South
complex thus presents no conflict with the provisions of section 1009.5,
we conclude that the respondent was not justified in his refusal to
proceed with computer programing needed to carry out that project.

Let a peremptory writ of mandate issue as prayed.
PETERS, MORI, and SULLIVAN, eTU8ti0038, concur.

Burnt; Juetice (concurring).
I concur in the judgment and in those portions of the majority

opinion which hold that education code section 1009.5 does no more
than prohibit a school district from compelling students, without
parental consent, to use means of transportation furnished by the dis-
trict. However, I do not believe that the section is reasonably suscep-
tible of being; construed as undertaking to prohibit the board from as-
signina a student to a particular school without parental consent. Ac-
cordiarly, it seems to me that we should defer consideration of issues
of constitutionality of a statute involving parental consent to pupil
assignment until such time as we may 130 confronted with such a
statute.

Chief Juetke Wiucarr, and Justice McCome, concur.
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LEE v. NYQUIST

318 F.Supp. 710 (D. N.Y. 1970)

ARGUED, JUNE 26) 1970-DEOIDED) SEPTEMBER 30, 1970

Before HAYS) Circuit Judge, HENDERSON) Chief Judge, and BURKE)
District Judge.

COUNSEL FOR PARTIES

Herman Schwartz and David J. Mahoney, Jr., Buffalo, N.Y. (Jack
Greenberg, New York, N.Y., Sylvia Drew, New York, N.Y., of coun-
sel), for Plaintiff 8,

Jean M. Coon, assistant attorney general of the State of New York
(Louis J. Lefkowitz, attorney general of the State of New York, Ruth
Kessler Toch, solicitor general of the State of New York, of counsel),
for defendants Ewald B. Nyquist and the Board of Regents of the
State of New York,

Anthony Manguso, corporation counsel of the City of Buffalo, and
Herbert B. Forbes, assistant corporation counsel of the City of Buffalo,
submitted a brief for defendants Board of Education of the City of
Buffalo and Joseph M anon, superintendent of the Board of Education
of the City of Buffalo,

Dennis M. Hurley, Brooklyn, N.Y. (John F. Haggerty, Hurley,
Kearney & Lane, Brooklyn, N.Y., of counsel), for defendant6.
intervenors,

Kaye, Scholer, Fierman, Hays & Handler, New York, N.Y.? sub-
miteta a brief amicus curiae for the National Education Assoczation
of the United States, New York State Teachers Association, and Buf-
falo Teachers Federation,

Burt Neuborne, New York Civil Liberties Union, New York, N.Y.,
submitted a brief amicus curiae for the plaintiffs in Shepard, et al v.
Board of Education of the City of New Y ork, et al.

HAYS) Circuit Judge:
The question in this case is whether section 3201(2) of the New

York Education Law (McICinney 1970), enacted as chapter 342,
[1969] Laws of New York 1306, denies "to any person . . . the equal
protection of the laws" in violation of the 14th amendment of the
Constitution of the United States.

Section 3201 (2) of the New York Education Law provides as
follows:

2. Except with the express approval of a board of education
having re:31sdiction, a majority of the members of such board
having elected, no student shall be assigned or compelled
to attend any school on account of race, creed, color or na-
tional origin, or for the purpose of achieving equality in at-

(461)
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tendance or reduced attendance, at any school, of persons of
one or more particular races, creeds, colors, or national ori-

: and no school district, school zone or attendance unit,
by whatever name known, shall be established, reorganized or
maintained for any such purpose, provided that nothing con-
tained in this section shall prevent the assignment of a pupil
in the manner requested or authorized hy his parents or
guardian, and further provided that nothing in this section
shall be deemed to affect, in any way, the right of a religious
or denominational educational institution to select its pupils
exchisively or primarily from members of such religion or
denomination or from giving preference to such selection to
such members or to make such selection to its pupils as is
calculated to promote the religious principle for which it is
established.

Section 3201(2) prohibits State education officials and appointed
school boards from assigriiag students, or establishing, reorganizing,
or maintaining school districts, school zones, or attendance units for
the purpose of achievina racial equality in attendance. By the terms
of the statute, elected Coards continue to have power to engage in
such activities.

Plaintiffs parents of children attending the Buffalo public schools.
governed 14 an appointed school board,' brought this suit on behalf
of themselves their children, and all others similarly situated to
anjoin the enforcement of section 3201(2) and to declare the statute
unconstitutional on the ground that it denies equal protection of the
laws. Plaintiffs' comphant is that section 3201 (2) invidiously dis-
criminates against efforts to eliminate racial anbalance in the public
schools.

Defendants are the Board of Regents of the University of the State
of New York, the commissioner of education of the State of New
York, the superintendent of the Board of Education of the City
of Buffalo and the Board of Education of the City of Buffalo. Inter-
vening as defendants are other parents of children attending Buffalo
public schools, who are opposed to the position advocated by the
plaintiffs.

This three-judge court was convened to hear and determine this
action, 28 U.S.C. 2284 (1964) ; see 28 U.S.C. 2281 (1964). We hold that
section 3201(2) denies the equal protection of the laws miaranteN1 by

the 14th amendment and that its enforcement must be- permanently
enjoined.

This court's jurisdiction to award the relief plaintiffs request is
clear and is not rpiestioned by defendants. See 42 U.S.C. 1983, 1988
(1964) and 28 U.S.C. 1343(3), 2201 (1964). Defendants, however, do

The Board is appointed by the Mayor of Buffalo, subject to confirmation by
the city's Common Council. See N.Y. Education Law (2558(8) (McKinney 1070).
There are also appointed Boards of Education in New York City. Yonkers and
Albany. $ce N.Y. Educalkm Law § 1 2253, 2590 (McKinney 1970). The statute
provides that as of the first Tutiaday in May, 1971, five members of the New York
City Board shall be elected and two shall be appointed by the Mayor. N.Y. Edu-
cation Law (2590-b(1) (McKinney 1970).
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contestplaintiffs' standing to bring the action; therefore, we turn first
to that issue.

In Mast v. Cohen, 392 U.S. 83, 101 (1968), the Supreme Court said:

[I]n terins of article HI limitations on Federal court ju-
risdiction, the question of standing is Mated only to whether
the dispute sought to be adjudicated will be presented in an
adversary context and in a form historically viewed as capa-
able of judicial resolution.

'1'h is in turn depends upon whether the party seeking relief has
. . . alleged such a person a stake in the outcome of the con-
troversy as to assure that concrete adverseness which sharp-
ens the presentation of issues upon which the court so largely
depends for illumination of difficult constitutional questions."
"Baker v. Cam., 369 U.S. 186, 204 (1962), Mast v. Cohen,
supra at 99.

In resolvingthe issue. there are two inquiries to be made. First,
iwhether there s a "locrical nexus" between the status plaintiffs assert

and the claim sought to be adjudicated,2 Flast v. Cohen, supra at 102,
and, second, whether plaintiffs are harmed in fact, economically or
otherwise, by the law against which their complaint is directed. See
Association of Data Processing Service Organnations, bw. v. Camp,
397 U.S. 150, 152 (1970).

Plaintiff's clearly satisfy the "logical nexus" test. They are parents
of children attending Buffalo public schools, suing on behalf of them-
selves, their children and all others similarly situated.3 Some of their
children are in schools where there is a high degyee of racial concen-
tration.4 Their complaint is that section 3201 (2) invidiously discrimi-
nates against efforts to promote equal educational opportunity by
alleviating racial imbalance in the public schools. Consequently there
is a loolcal nexus both between plaintiffs' status and the legislation
attack:a and between their status and the constitutional infringement
alleged. See Flat v. Cohen, supra at 102-03. Plaintiffs, for themselves
and their children, are the logical parties to attack the constitutionality
of a law directly affecting the State's educational policy. They are also
proper prties to assert the right to be free from racial discrimination
in public education. Their interest is both personal and direct. See
Adler v. Board of Education, 342 U.S. 485, 503 (1952) (dissenting
opinion of Frankfurter, J.). See Barrows V. Jackson. 346 U.S. 249
(1953).

It is also clear that.plaintiffs are harmed by section 3201(2), in that
the educational policies to which their children are subjected are di-
rectly affected by the operation of the statute.

'The Court's statement in Association of Data Processing Service Organi:a.
lions, ha,. v Camp. 397 U.S. 150, 153 (1970), that the question of standing, apart
from the case or controversy test, depends upon "whether the interest sought to
be protected by the complainant Is arguably within the zone of interests to be
protected . . . by the . . . constitutional guarantee In question." would appear to
be an alternative formulation of the "logical nexus" test.

*Although plaintiffs failed to allege in their complaint thnt they are parents
of children attending Buffalo public schools, this sufficiently appears from their
affidavit in opposition to defendants' motion to dismiss. See Fed. It. Civ. P. 15(b).

For instance. plaintiff Phyliss Johnson's child Is In a junior high school 09.7 Ve

black ; the children of Erwin Johnson (who is white) are in n school 95.0% white.

459



464

Although there may be no constitutional duty to undo de facto seg-
regation, see Offermann v. Nit koweki, 378 F.2d 22, 24 (2d Cir. 19675,
it is by now well documented and widely recognized by educational
authorities that the elimination of racial isolation in the schools pro-
motes the attaimnent of equal educational opportunity and is bene-
ficial to all students, both black and white.° The Regents of the Univer-
sity of the State of New York in their 1969 Restatement of Policy on
Integration and the Schools said at p. 3:

[T]he elimination of racial segregation in the schools can
enhance the academic achievement of non-white children
while maintaining achievement of white children and can
effect positive changes in interracial understanding for all
children. The latter consideration is paramount. If children
of different races and economic and social groups have no
opportunity to know each other and to live together in school,
they cannot be expected to gain the understanding and mu-
tual respect necessary for the cohesion of our society. The sta-
bility of our social order depends, in large measure, on the
understanding and respect which is derived from a common
educational experience among diverse racial, social, and eco-
nomic groupsintegrated education. The attainment of inte-
grated education is dependent upon the elimination of racial
segregation in the schools.

Plaintiffs' complaint is that section 3201 (2) impedes efforts to insti-
tute programs aimed at reducing racial imbalance in the schools.
Defendants contend that plaintiffs lack standing to make this com-
plaint since there is no showing that section 3201(2) has zt ffected Buf-
falo's plans in this regard. It is clear, however, as Superintendent
Manch's deposition indicates, that section 3201 (2) severely inhibits
the creation and siting of new middle schools and the adjustment of
zone lines so as to achieve racial balance, as well as the use of other
devices aimed at reducing racial segregation in the Buffalo public
schools.° The statute denies appointed officials the power to imple-

See Integration and the Schools, A Restatement of Policy by the Regents of
the University of the State of New York 4-0 (1909) and Racial and Social Class
Isolation in the Public Schools. A Report to the Board of Regents of the Univer-
sity of the State of New York (1009), which contains an extensive bibliography
on this point. Also see the authorities cited in Hobson v Hansen, 209 F. Supp.
401, 504-05 nn. 185-194 (D.D.C. 1007), aff'd sub nom. Smuck v Hobson, 408 P. 2d
175 (D.C. Cir. 1909).

Past programs instituted by Buffalo in an effort to improve racial balance
have included the following :

A voluntary open enrollment program under which 2,000 black children are
bussed from inner city areas to the periphery.

The use of portable classrooms.
The creation of a new peripheral school, the West Hertle Middle School, into

which 450 black children are bussed.
The redistricting of Bennett High School, which will result in a reduction in

the percentage of black students in attendance from 37% to 32%.
Project Sit-Up at School No. 54, a program designed to stabilize the racial

balance at a transitional school where white parents were gradually sending
their children elsewhere and which. has resulted in an increase in the white
student population from 40% td4Seye over a three year period.

The Buffalo Board of Education presently has under consideration a plan for
the creation of twelve new middle schools sited so as to effectuate racial balance.

2.. O. IFr
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ment non voluntaly programs for the improvement of racial balance.
Voluntary plans for achieving racial balance, however, have not had a
significant impact on the problems of racial segregation in the Buf-
falo public schools; indeecl, it would appear that racial isolation is
actually increasing.7

Under the circumstances, we need not await action by a State official
in direct violation of the statute before considering the claim plaintiffs
raise. The controversy is sufficiently crystallized. Cf. Otey v. Common
Ootenoil, 281 F.Supp. 284, 274 (E.D. Wisc. 1988) ; &knee v. Leadbet-
ter, 294 F.Supp. 991 (E.D. Mich. 1968).

Defendants' contention that we should wait for a State court inter-
pretation of the statute is also without merit, the statute is unam-
biguous on its face and clearly applies to all efforts to achieve racial
balance, including such efforts by a school district subject to a pre-
existing order to eliminate segregation in its schools, as is Buffalo.8

Superintendent Manch has stated that Section 8201 (2) puts all such plans in
jeopardy. Defendants' contention that the plans for new middle schools are
impeded only by the City Council's refusal to appropriate funds misses the point,
since it is quite clear that any attempt by school officials to implement such plans
would violate the statute. For instance, a plan similar to Project Sit-Up at School
No. 54 could not be undertaken since it will no longer be possible to change
existing school district boundaries so as to counter the effect of a shift in the
racial composition of the community.

The following testimony Is instructive in this regard :
By MT. SCHWARTZ :

Q. Dr. Manch, have you and your office considered the impact of the second
part of this Statute dealing with zoning and districting for the purpose of racial
balance?

A. We have, and I can conceive there would be very, very great difficulty when
we try to locate the new middle schools and assign pupils to them. In the case of
the middle schools, we, of course, worked in conformity with the new law, and
all of the children who attend that school had to get permission from their
parents. We have [to have] signed statements permitting them to go and this
would be a very difficult, time-consuming thing, and possibly frustrating activity,
if we had to do this, in talking about six middle schools, if not more.

Q. Isn't it clear under the Statute, Doctor Manch, that you cannot set up even
a district In a certain way if the purpose is to improve racial balance?

A. Yes, this is what it says.
Q. And isn't it clear also that your whole middle school program, which is

designed to improve racial balance by siting them in certain places, and setting
up certain attendance zones is jeopardized by Chapter 342?

A. Yes, as I said publicly, I think it is a bad law.
Q. Now, what will happen to racial isolation In Buffalo if you cannot do this

kind of pupil assignment land zoning and districting and rezoning?
A. Obviously the racial isolation will get more severe. As I have indicated a

number of times, if we are blocked in terms of this kind of legislative act from
taking the steps that are open to us, removing children, since we cannot move
buildings, we cannot make much more progress than we have, it seems to me.

Q. Isn't that even more so with respect to the fact that you cannot set up
attendance zones?

A. Yes, it is.
Deposition of Superintendent Manch, at 29-30.
Commissioner Nyquist reports that the number of schools in Buffalo in which

the percentage of Negro students is 90% or more has increased from 20 in 1900 to
22 in 1909. See Answers to Interrogatories, Ewald B. Nyquist, Commissioner of
Education of the State of New York, at 7.

Also see Board of Education, Buffalo, New York, Ethnic Census of the Buffalo
Public Schools 1909-70.

' In 1905, Buffalo was ordered to devise and implement a feasible plan for
eliminating racial imbalance in its schools. See In the Matter of the Appeal of
Yerby Dixon, N.Y. Department of Education Decision No. 7470 (February 15,

72-166-72----30
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Without the express approval of a local elected board or the consent
of his parents, no student shall be assigned or compelled to attend
any school" and "no school district, school zone, or attendance unit,
by whatever name known, shall be established, reorganized, or main-
tained" for that purpose. The Commissioner of Education has so inter-
preted the statute; see Matter of Forbes, 8 Ed. Dept. Rep. 195 (1969) .9
and defendants' arguments to the contrary involve interpretations of
the statute too tortuous to warrant serious consideration. o

Tho Buffalo schools, governed by an appointed board, are directly
affected by the operation of section 3201(2), and plaintiffs have stand-
ing to complain of its unconstitutionality. See School District of
Abington Township v. Schempp, 374 U.S. 203, 224 n. 9 (1963) ;

Zorach v. Gleason
'
343 U.S. 306, 309 n. 4 (1952) ; McCollum v. Board

of Education, 333 U.S. 203, 206 (1948) &muck V. Hobson, 408 F.2d
175, 178-179, 189 (D.C. Cir. 1969) ; Wright, Federal Courts section 13,
at 42 n. 19 (2d ed. 1970).

II
Turnin,g to the merits of plaintiffs' claim, wo hold that section

3201(2) , by invidiously discriminating against efforts to achieve racial
balance. violates the equal protection clause of the 14th amendment.

. . . . Before the enactment of Section 3201 (2), the Regents of the
Universityof the State of New York were firmly committed to n policy
of eradicating de facto segregation in New York's public schools," and
appointing educational officials were actively engaged in directing
Wails to improve racial balance." The Regents' efforts met with con-
siderable local resistance. . . .

The purpose of [section 3201(2)] is to control the practice
initiate(l by the Commissioner of Education in this State of
assigning youngsters to public schools on the basis of race or
color in order to achieve a certain racial balance or quota, with

1981). The Commissioner of Education has made it clear that be can not. undnr
the statute, direct or enforce pupil assignments or school district reorganization
to promote racial balance in the Buffalo public schools which go beyond moves
already ordered in the Yerhy Dixon case. See Answers ta Interrogatodes at 5.

The case defendants cite, Board of Education v. Allen. 32 A.D.2d 035. :101
N.Y.S.2d 761 (3d Dep't 3969), on remand, 60 Misc. 2d 926 304 N.C.S. 410 (Sap. Ct.
3069). is not authority to the contrary.

"For instance, defendants argue that Section 3201(2) does not prohibit orders
by the Commissioner of Education directing local school boards to eliminate
de facto segregation. but merely reserves to local elected boards the choice of the
best menus for achieving racial balance. Such an interpretation of the statute
is untenable, for it is clear that the Commissioner would be unable to enforce
slut orders under the statute, and their issuance would be an exercise in
futility.

This argument also ignores the fact that the statute prohibits local appointed
boards from pursuing any nonvoluntary programs aimed at alleviating racial
imbalamp. Defendants, however, would avoid this problem by urging that the
statute might be interpreted to apply only where the local hoard is elected, since
same official must still have the authority to develop and implement plans for
achieving meinl balance at the loefil level. We reject this argument as frivolous.
for we cannot believe the New York Legislature Ls so inept at stating its in-
tentions.

" See. e.g., Integration and the Schools, A Restatement of Policy by the Regents
of the University of the State of New York (1969).

"The history of these efforts by state and local officials is related hi detail
in Racial and Social Class halation in the Public Schools. A Report to the Board
of Regents of the University of the State of New York, ch. 1 (1969).
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all of the waste, disruption, community upheaval, and expense
which generally accompany such a move.

[D]espite the mounting evidence of the failures of these
[racial balancing] schemes, they have continued to be foisted
upon unwilling communities by the Commissioner of Educa-
tion. . . .

Gentlemen, I think . . . [this legislation is] . . . absolutely
necessary if this legislature is ever going to put a halt to situa-
tions where a. duly constituted elected board familiar with
local conditions and sentiment is forced to implement a plan
conceived in and mandated from Albany which, tragically,
disrupts the stability and educational climate in the commu-
nity. Perhaps none of your school districts have been zeroed
in as yet, but a number of you probably have one or two dis-
tricts in your area somewhere on the Commissioner's list.

New York State Senate Debate on assembly bill No. A214 of 1969, at
2454,24591 and 2462-63.

The ultimate impact of section 3201(2) is equally clear. Racial iso-
lation in the public schools of the State ot New York is increasing. See
"Racial and Social Class Isolation in the Public Schools, a Report to
the Board of Regents of the University of the State of New York 8-11
(1969.) " 13 The problem is admittedly one generated in large part by
local housing patterns and economic conditions. Yet affirmative efforts
to reduce such searegation have been perceptively slowed by section
3201(2). The folOwing statements by the Conunissioner of Education,
in answer to interrogatories propounded, are indicative of the effect
which the statute will ultimately have :

In every school district where racial imbalance exists there
has been opposition to correction of such condition. Since
[section 3201(2)1 has deprived me of the power to order the
correction of racial imbalance, only persuasion and financial
assistance for implementation of proposals to correct racial
imbalance have been possible. The city school districts of the
cities of Mount Vernon and Newburgh limve withdrawn appli-
cations for funds to be used for assisting in the elimination of
racial imbalance. Other districts with racial imbalance prob-
lems have simply referred to [section 3201(2)] as the will of
the State and have refused to take further action to solve such
problems.

[Section 3201 (2)] will not itself tend to reduce benefits al-
ready gained, but will interfere substantially with further
improvement because it prevents the board of education from
assigning pupils without the consent of their parents. Because
some parents will not consent to reassi,gnment of their chil-
dren for the purpose of correcting racial imbalance, signifi-
cant progress in reducing such racial isolation is impossible.

Li Between 1967 and 1908 alone, the number of pupils in schools with a student
population 89% or more non-white increased by 24 percent. Racial and Social
Class Isolation In the Public Schools, supra at 103.
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In sum, section 3201 (2) is destined to bring to an end New York's
strong, prointegration policy.

B. We need not, however, rest decision on Reitman. In Hunter v.
Erickwn, 393 U.S. 385 (1969), the Supreme Court said that it did
not have to rely on Reitman since the law in issue involved an "ex-
plicitly racial classification." We believe that is precisely what is in-
volved here.

In Hunter, the Court considered an amendment to the Akron city
charter whicli prevented the city council from implementing any ordi-
nance dealing with racial, religious or ancestral discrimination in
housing without the prior approval' of a majority of the voters of
Akron. The Court found that the amendment, by drawing "a distinc-
tion between those groups seeking the law's protection against racial,
religious, or ancestral discriminations in the sale and rental of real
estate and those who sought to regulate real property transactions in
the pursuit of other ends," made it "substantially more difficult" to
secure enactment of fair housing legislation and thus placed "special
burdens on racial minorities withm the governmental process."Hunter
v. Erielmon, supra at 390-91. The result, the Court found, was "an
explicitly racial classification treating racial housing matters differ-
ently from other racial and housing matters." Id. at 389. Finding no
compelling justification for such discrimination the Court held that
the amendment constituted an invidious denial' of equal protection.

The principle of Hunter is that the State creates an "explicitly racial
classification" whenever it differentiates between the treatment of
problems involving racial matters and that afforded other problems
in the same area."

This is the effect of section 3201 (2). The statute, by prohibiting the
implementation of plans designed to alleviate racial imbalance in the
schools except with the approval of a local elected board or upon paren-
tal consent, creates a single exception to the broad supervisory powers

14 The force of this principle was foreshadowed in Mr. Justice White's separate
opinion in Evans v. Newton, 382 U.S. 296, 306 (1966). In that case, the Court
held that the mere appointment of private trustees to manage the racially segre-
gated park created by testainentary disposition could not "disentangle" the park
from the effects of state enforced segregation by the municipal regime previously
controlling the park. Id. at 302. Mr. Justice White, however, would have re-
manded the case for further proceedings on the ground that the new private
trustees could not in any event give effect to the racial conditions of the trust
establishing the park, since the trust was incurably tainted by discriminatory
state legislation favoring trust restrictions based on racial discrimination over
trust restrictions for any other purpose. See id. at 306.

At least one commentator recognizes this principle as the true basis for the
Court's decision in Reitman v. Mulkey, 387 U.S. 369 (1969) :

The rule which I would propose, then, as a basis for the Reitman
decision, is that where a racial group is in a political duel with those
who would explicitly discriminate against it as a racial group, and where
the regulatory action the racial group wants is of full and undoubted
federal constitutionality, the state may not place in the way of the
racial minority's attaining its political goal any barriers which, within
the state's political system taken as a whole, are especially difficult
of surmounting, by comparison with those barriers that normally stand
in the way of those who wish to use political processes to get what they
want." Black, The Supreme Court 1966 Term-Foreward : "State Action,'
Equal Protection, and California's Proposition 14, 81 Harv. L. Rev. 69,
82 (1967).
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the State Commissioner of education exercises over local public edu-
cation. (See Vetem V. Allen, 15 N.Y. 2d 259, 258 N.Y.S. 2d 77, cert.
denied, 382 U.S. 825 (1965) .) 15 With regard to all other matters affect-
ing educational policy, the commissioner has the 'authority to order
local boards to act in accordance with State educational policies as for-
mulated by the board of regents. Paities considering themselves ag-
grieved by local board actions may seek to have the commissioner en-
force those policies. (See N.Y. Education Law § § 207, 310 (McKin-
ney's 1969).) Section 3201(2), however, singles out for different treat-
ment all plans which have as their purpose the assignment of students
in order to alleviate racial imbalance. The commissioner and local ap-
pointed officials are prohibited from acting in these matters only where
racial criteria are involved. The statute thus creates a clearly racial
classification, treating educational matters involving racial criteria
differently from other educational matters and making it more difficult
to deal with racial imbalance in the public schools. We can conceive of
no more compelling case for the application of the Hunter principle.

Defendants, however, argue that section 3201 (2) does not constitute
impermissible State involvement in racial discrimination, since in
the absence of de jure segregation, the State is under no obligation
to take affirmative action to reduce de facto segregation in the public
schools and thus does not discriminate when it leaves such matter to
a local elected board, so lona as freedom of choice is preserved. Com-
pare Green v. County Sch;ol Bd., 391 U.S. 430, 440-42 (1968) with
Deal v. Cincinnati Bd. of Education, 369 F. 2d 55 (6th Cir. 1966),
cert. denied, 389 U.S. 847 (1967), opinion on appeal after remand,
419 F. 2d 1387 (6th Cir. 1969). But the argument that the State has
not discriminated because it has no constitutional obligation to end
de facto racial imbalance fails to meet the issue under Hunter v. Erick-
son. The statute places burdens on the implementation of educational
policies designed to deal with race on the local level. Indeed it com-
pletely prohibits the implementation of such policies where the local
board is not elected. The discrimination is clearly based on race alone,
and the distinction created in the political process, based on racial
considerations, operates in practice as a racial classification. (See note,
Developments in the LawEqual Protection, 82 Harv. L. Rev. 1065,
1080 (1969).)

Nor is there any compelling justification for the statutory classifi-
cation. Racial classifications are "constitutionally suspect," Bolling
v. Sharpe, 347 U.S. 497, 499 (1954), bear a "heavy burden of justifica-
tion," Loving v. Virginia, 388 U.S. 1, 9 (1967), and will be upheld
only where "necessary, and not merely rationally related, to the aecom-

15 See N.Y. Education Law § 305 (McKinney 1969) which provides in part :
The commissioner of education is hereby charged with the following powers

and duties :
1. He is the chief executive officer of the state system of education and

of the board of regents. He shall enforce all general and special laws
relating to the educational system of the state and execute all educa-
tional policies determined upon by the board of regents.

2. He shall have general supervision over all schools and institutions
which are subject to the provisions of this chapter, or of any statute
relating to education, and shall cause the same to be examined and in-
spected, and shall advise and guide the school officers of all districts and
cities of the state in relation to their duties and the general manage-
ment of the schools under their control.

4 7,
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plishment of a permissible state policy." ileLaughlin v. Florkla, 379
US. 184. 198 (1964). (See Hunkr v. Erkhon. supra at 3924

Defendants contend that the sole purpose of the statute was to give
local boards, directly responsible to the people, control over the meth-
ods for achieving racial balance. The statutes salutary objective, they
urge, was to assure the community acceptance necessary for the effec-
tuation of local school desgregntion. To the extent, however, that the
statute thus recognizes and accedes to local racial hostility, thf
met of which has created in the past a serious obstacle to the elimina-
tion of de facto segregation, the purpose is clearly an impermissible
one. (See Buchanan v. Warty, 245 ti S. 60, 80-81 (1917) Taylor v.
Louisiana, 370 U.S. 154 (1962) (per curiam).) In any event, defend-
ants have failed to show that the purpose they impute to the statute
could not be accomplished by alternative methods, not involving racial
distinctions (See Hooter v. 1.:rirk*on. supra at 3924

In the final analysis the statute fails in justification because it struc-
tures the internal governmental process in a manner not founded on
neutral principles. (See Muter v. edrbon. supra at 393-94 (con-
curring opinion of Mr. Justice Harlan).) The New York Legislature
has acted to make it more difficult for racial minorities to achieve goals
that are in their internat. The statute thus operates to disadvantage a
minority, a racial minority, in the political process. There can be no
sufficknt justification suppmting the necessity of such a course of
action. As the Court said in /hoofer v. eriekson. sup.0 at 392-93:

[I-Insisting that a State may distrilmte legislative power as
it desires and that the people may retain for themselves the
power over certain subjects may generally be true, but firm,
principles furnish no justification for a legislative structure
which otherwise would violate thr 14th amendment . . . .
Even though Akron miglit have proceeded by majority vote
at town meeting on all its municipal legislation, it hsts instead
chosen a mote eotnplex system. Having done so, the State mav
no more disadvantage anv particular gnmp by making it
more difficult to enact leits` lotion in its behalf than it may
dilute any, person's vote or give any tzmup a smaller mitre-
sentation tlian smother of comparable sm.

We hold that section 3201(2) constitutes an eAplicit and invidious
mcial clamification and denies equal pt-otection of the law.

The statute is accordingly unconstitutional and its operation is
permstnently enjoined. A suitable order providing for injunctive relief
in accordance with this opinion may be submitted on notice to de-
fendant&

Plaintiffs* petition for an order awardinl them counsel fees is denied.
YAM It TitATS.

/7.8. Mrewk Jtage.
COWIt 0. ittmlntgoN.

eldr Jtrefor of Mr 17.g. MAtrirf roInf for Mr Wroern iNsttriet of
Nero rork.

ItAnoto P. llorst.
r.S. Merki 'tyke for the Western Phtrirt of Xeer ort.

Strrestant 3011970.
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TOMETZ e. ILLINOIS BOARD OF EDUCATION

39 III. 593 (1969)

Ortmox Fturn--Mar 29, 1968

Appeal from the Circuit Court of Lake County; the Ron. Charles
S. Parker, Judge, presiding.

Gerald C. Snyder, of Waukegan, 3olm F. Grady and Richard .1.
Smith, of comml, for oppellnata.

Alexander Polikoff. C'harles It. Markets, and Ronakl Silverman, all
of Chicago: for appellee&

Mr. Justice WAnn ddivered the opinion of the court.
On June 1.3, 1963, the legislature approved an amendment to sec-

tion 10-21.3 of the Illinois Selma Code relating to the duties of school
boards. (Ill. Bev. Stat. 1967, chap. 122, par. 10-21.3.) 'This amend-
ment, commonly called the Armstrong Act, provides in pad:

As soon as practicable, and from time to time thereafter,
the board shall change or revise existing (attendance) units
or create new units m a manner which will take into consid-
eration the prevention of segregation and the elimination of
mparation of children in public-schools because of color. rare.
or nationality.

On An.gust 4, 1965, the plaintiffs, seven children. by their respective
parents. mstituted a suit in the circuit court of Lake County claiming
that the Waukegan city School District had violated the Armstrong
Act and seeking a mandatory injunction requiring the district to revise
the boundaries of its school attendance units. The district and the local
hemi of education were named as defendants.

No boundary changes had been nuide in the school distriet since the
enactment of the Armstrong Act. At the time snit was filed, the per-
centages of Caucasian and Negro stvdents in eacli of the district's
attendance units were as follows:

Potent ler 44
Mane of *boot Convenes "Ogress

Whittier. 1:1 85
Cleatview 100 0
Glen Plots 98 2
Glenwood 100 0
Hyde Patk . 100 0

(471)
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After suit had been filed, Dr. McCall, who was then the superin-
tendent of the defendant school district, was requested by the board
to make a study of the Whittier and surmunding attenaance units.
Dr. McCall prepared a comprehensive report, which included four
possible revisions of the boundaries for the school district ares.i, which
were designated plans 1, 2, 3, and 4. His observations concernmg each
plan's feasibility and desirability were part of the report. On June 13,
1966. the board considered the report., which, though it described pos-
sible boundary changes, recommended that no changes be made, and
voted to make no revisions of attendance unit boundaries.

Trial was had on the plaintiffs' complaint and at its conclusion on
uly 20. 1066. the court found inter alta that the racial imbalance in
the Whittier School area had not been created by any deliberate con-
duct on the part of the defendants and that the defendants had not
been guilty of any intentional racial discrimination. Also, the trial
court held that the Armstrong Act was constitutional and applicable to
"so-called de facto segregation in schools, that is, racial imbalance in
schools not created by the deliberate intent of a school board." The
trial court judged that the defendants' failure to make any change
in the boundaries of the district's attendance units was unreasonable
under the circumstances and in violation of the Armstrong Act. The
court. therefore, ordered the defendants to submit a plan making rea-
sonable boundary revisions so as to "in some measure ameliorate the
racial imbalance' in the attendance units concerned. August 4, 1966,
was set for a hearing to consider the plan to be proposed.

On such date the trial court incorporated in its decree plan 2 of the
McCall report with cettain modifications. These modifications were
prIposed by Dr. Van Devander, the new school district superintendent,
to improve the original plan 2 by avoiding certain traffic lutzards and
by more acceptably balancing clam loads among the schools. Under
tire conics decree the distribution of Caucasian and Negro schoolchil-
dren in the district was to be :

Potentiated
Mane et sebool Csocadara *glees

Whittler 67. 4 42. 6
aearviear . 1130 0
Glen Mora 53 17
Glenwood 81 6 16. 4
Krde Park 79. 9 20. I

In this direct appeal, the defendants challenge the constitutionality
of tile Armstrong Act, alleging that the act's requitement that race be
considered as a factor in chan-ging or forming school attendance unit
boundaries, constitutes a racial classification condemned by the equal
protection clause and due process clause of the 14th amendment to the

CAmstitution and the due recess clause of the niihOie
constitution.

To support this claim. the defendants heavily rely on three Federal
cases, each of which held. no State law being involved, that a local
school board does not have an affirmative constitutional duty to act
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to alleviate racial imbalance in the schools that it did not Cit USC. (Deal
v. Cincinnati Board of Education (Gth Cir. 1966) 369 F. 24 55, cert.
denied 389 U.S. 847, 19 L. E. 2d 114, 88 S. Ct 3); Downs v. Board of
Education of Kamm City (10th Cir. 1964) 336 F. 24 988, cert. denied
380 U.S. 914, 13 L. E. 2(1 800, 85 S. Ct. 898; Bell v. School City of
Gray, Indiana (7th Cir. 1963) 324 F. 2d 209, cert. denied 377 U.S. 924,
12 L. Ed. 2d 216, 84 S. Ct. 1223.) However, the question as to whether
the Constitution requires a local school board, or a State, to act to
undo de facto school segregation is simply not here concerned. The
issue here is whether the Constitution permits, rather than prohibits,
voluntary State action aimed toward reducing and eventually eliminat-
ing de facto school segregation.

State laws or administrative policies, directed toward the reduction
and eventual elimination of de facto segregation of children in the
schools and racial imbalance, have been approved by every high State
court which has considered the issue. (PennsylvaniaPennsylvania
Iluman 1?elations Com. v. Chester School Distrkt (September 1907)
427 Pa. 157, 233 A. 2d 290; MassachusettsSchool Committee of Ns.
ton v. Board of Education (June 1967) Mass. 227 N. E. 24
729, appeal dismissed (Jan. 15, 1968) U.S. --, 19 L. Ed. 24 78.'3,
88 S. Ct. 692; New JerseyBooker v. Board of Education ofPlainfield
(1965) 45 N.J. 161, 212 A. 2d I; Morean v. Board of Education of
Montclair (1964) 42 N.J. 237, 200 A. 2d 97; Call fornia--lochon V.

Pasadena City School District (1963) 59 Cal. 2d 876, 382 P. 2d 878;
New YorkAddabbo v. Donovan (1965) 16 N.Y. 24 619, 209 N.E. 2d
112. cert. denied 382 U.S. 905, 15 I,. Ed. 24 158, 86 S. Ct. 241; Veterv v.
Allen (1965) 15 N.Y. 2d 259, 206 N.E. 24 174; see also Guida v. Board
of Education of City of New Ilacen (1965) 26 Conn. Sup. 121, 213
A. 24 843.) Similarly, the Federal courts which have considered the
issue, including Deal v. Cindnnati Board of Education (6th Cir.) 369
F. 2d 55, cert. denied 389 U.S. 847 19 IA Ed. 2d 114, 88 S. Ct. 39, relied
on by the defendants, have recognized that voluntary programs of local
?chool authorities designed to alleviate de facto segregation and racial
imbalance in the schools are not constitutionally forbidden. For exam-
ple, 0 iferTnann v. Nitkotoski (24 Cir. 1967) 378 F. 24 22; Deal v. Cin.
cinnatt Board of Edtwation (6th Cir. 1966) 359 F. 24 55, 61, cert.
denied 889 U.S. 847, 19 L. Ed. 24 114, 88 8. Ct. 39; Wanner v. County
School Board of Arlingkm County (4th Cir. 1966) 357 F. 24 452.4551.
Springfield School Committee v. Barksdale (1st Cir. 1965) 848 t". 2d
261; Iflobwn v. Hansen (D.D.C. 1967) 269 Fed. Supp. 401, 509, 510).

In Springfield School Committee v. Barksdale (1st Cir. 1965 348
F. 24 261) the school authorities of Springfield, Mass., had passed
a resolution to take appropriate action "to eliminate to the fullest ex.
tent possible (de facto) racial concentration in the schools within
the framework of effective educational procedures." Addrming itself
to this resolution, the Court of Appeals for the rirst C4truit stated
at page 266 that:

It has been sums. sted that classification by race is unlaw-
fiil irirdless of the worthiness of the objective. We do not
agree. Vie defendants' proposed action does not, concern rare
except insofar as race correlates Ivith proven deprivation of
educational opportunity. This evil satisfies whatever "heavier
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bunlen of justification" there may be compare McLaughlin
v. state of /florid", (1964. 379 U.S. 184, 194, 85 S. Ct. 283. 13
L Ed. 2d 222). It would seem no more unconstitutional to
take accomit plaintiffs' special characteristics and circum-
stances that have been fomid to be occasioned by their color
than it would be to give special attention to plysiological.
psychological, or sociological variances from the norm occa-
sioned by other factors. That these differences happen to be
associated with a particular race is no reason for ignoring
tlwm. Booker v. Board of Education (1965, 45 N.J. 161. 212
A.2d . . .)

In ;Woman v. Board of Education of Montclair (1964) 42 N.J. 237,
200 A. 2d 97. the supreme court of New Jersey sustained the constitu-
tionality of a school board's plan to assign students from a predomi-
nantly egny) junior high school to the town's three remaining junior
high schools. even though race had been a consideration. The court
stated there that:

The motivation was. to avoid creating a situation at Hill-
side (school) which would deprive the pupils them of equal
educational opportunities and subject them to the harmful
misequences of practical segregation. Constitutional color
blindness may be wholly apt when the frame of reference is
an attack on official efforts toward segregation : it is not gen-
erally apt when the attack is on official efforts toward the
avoiaance of segregation.

200 A. 2d at 99; accord. Offvrnuu, v. Nitkowski ( (2d Cir. 1961) 378 F.
2d 22. 24).

AlSo pertinent is the observation of the supreme court of Pennsyl-
vania in Permsyleanie Muman Relations Com. v. Chester School Dis-
trict (September 1967) (427 Pa. 157. 233 A. 2d 290). In this ease
which involved de fncto segregation in public schools. the court said;

The school district does not suggest that it would be uncon-
stitutional for the legislature to command them to consider
race in their redistricting proposals in order to achieve a sem-
blance of racial balance in its schools, nor do we believe there
would be any merit in such a contention.

233 A.:Mat 294.
Too. the U.S. Supreme Court on January 15, 1968, dismissed an

appeal in School Committee of Roston v. Board of Education ((Mass.
1967) 221 NIL 2(1 729). which challenged the statute providing for
elimination of racial imbalance in public schools "for want of a sub-
stantial Federal question." U.S. 19 L. Ed. 2d 778, 88 S.
Ct. 692.)

The test of any legislative classification essentially is one of reit-
sonablenem This.court stated in City of Chirago v Trams (28 111. 2d
475). that neither the 14th amendment nor any provision of the
Illinois constitution forbids legislative classifications reasonably calcu-
lated to promote or serve a proper police-power purpose.

Rather, they invalidate only enactments that are arbitrary,
unreasonble and unrelated to the public purpose sought to
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be attained, or those which, although reasonably designed to
promote the public interest, effect classifications which have
no reasonable basis and are therefore arbitrary.

(28 111. 24 at 479; see CMcago Real Estate Board v. City of Chkago,
30 111. 2(1 530, 542, 543.) And, of course, the burden rests upon one
assailing a statute or a classifiCation in a law: to show that it does not
rest upon any reasonable basis but is essentially arbitrary. Thillens
Inc. v. Norry, ri (Il). 2d 579,591; 8tetcart v. Brady, 300 III. 425, 436.;

Here, the legislature has directed school boards "as soon as prac-
ticable" to fix or revise the boundaries of school attendance umts in
a manner that "takes into consideration" the prevention and elimina-
tion of segregation. We cannot ssrythat the legislature acted arbitrar-
ily and without a reasonable basis in so directing the school boards of
this State.

The legislature is necessarily vested with board discretion to deter-
mine not only what the public interest and welfare requim, but what
measures are necessary to secure such interests. (71u7lens, Inc. v.
.1forey,ii Ill. 2d 579, 593: People v. City of Chicago, 413 Ill. 83, 91.)
We have sa id.

With the growth and development of the State, the police
power necessarily develops, within reasonable bounds, to meet
the changing conditions. The power is not circumwribed by
precedent ansingout of past conditions but is elastic and
capable of expansion to keep up with human progress. It ex-
tends to the great public needs, that which is sanctioned by
usage or held by prevailing morality or strong and prepond-
erant opinion to be greatly and immediately necessary to
the public welfare. City 01 Aurora v. Burns, 319 111. 84.

(People v. city of Chirago. 413 Ill. 83,91; accord, Zelney v. Murphy.
387 111. 492, 500.) Too, not to be disregarded is article VIII of the
constitution which directs the general assembly to :

. . . provide a thorough and efficient system of free schools,
whereby all children of (his State may receive a good common
school education.

111. Const.. art. VIII, sec. 1.
When in Browny. Boon/ of Education ( (1954) 347 U.S. 483, 98 L.

Ed. 8739'74 S. Ct. 686), the Supreme Court declared unconstitutional
de jure segregation in public schools, it made dear its position that all
segregation of children solely on the basis of nice deprives children
of the minority group of mat educational opportunities. Though
Brown directly concerned de jure sesgregatinn, segregation caused by
official szovernmental action, courts since Brown have recognized that
de facto segregation has a seriously limiting influence on educational
opportunity:Y. Booker v Board of Education of Plainfield, ((1965).45
N.J. 1611212 A.2c1 I. 4. 5 7 : Jackson v. Pasadena City School District.
((963) 59 Ca1.2d 8761382 P.24 878, 881. 882) ; Pennsylvania Human
Relations Com. v. Chester School Distdct ( (1967) 427 Pa. 157, 233
AN 290) ; Springfield School Committee v. Barks de, ((MC. Mass.)
237 P. Supp. 543, vacated on other grounds, 348 P.24 261).

The fact that children other than &gm chilren may be deprived
of equal educational opportunities does not form a constitutional
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impediment to the act concerned. The legislature is not required tri
choose between legislating against all evils of the same genus or not
legislating at all. It may recognize degrees of harm, confining itself
to where the need seems most acute. (Chicago Real Estate Board v.
City of Chievo (36 Ill. 2d 530, 543-552) ; Stewart v. Brady, MO
425: 436). Too, the Armstrong Act would apply to the offensive segre-
gation of school children of any "color, race or nationality."

We deem that neither the 14th amendment nor any provision of the
Illinois constitution deprives the legislature of the authority to require
school boards "as soon as practicable" to fix or change the boundaries
of school attendance units "in a manner which will take into consider-
ation" the prevention and eventual elimination of segregation.

It is apparent from what we havo said that our view is that the
Armstrong Act was designed to apply to de facto school segregation.
Illinois has never been classified as a ile jure segregation State. School
authorities in Illinois wem forbidden from separating or excluding
school children based on race or color as early as 1874 (Chase v.
Stephenson 71 III. 333 ; Hurd. Rev. Stat. 1874, chap. 122, par. 100
(now Ill. Rev. Stat. 1967. ch 122, par. 10-215) ; see also People ex rel.
Longress v. Board of Education of The City of Quhwy. (1882) 101
Ill. 303 ; People ex rel Peair v. Board of Education of Upper Alton

DSchool ist., 127 Ill. 613; People ex rel. Bibb v. Mayor and Common
(Jouncil of Alton, 193 Ill. 309.) In 1054, the U.S. supreme Court in
Brown v. Board of Education, 347 U.S. 483, 98 L. Ed. 873, 74 S. Ct.
686), declared de jure school segregation bv State action unconsti-
tutional. Since then the unconstitutionality ot de jnre segregation has
been clear. It would be unreasonable that our legislature. in 1063. in
enacting the statute here concerned would be directing its attention
supertionsly to de jure rather than de facto school segregation. as
defendants maintain. (Accord: Pennsylvania Human, Relations
COM. v. Chester School District (1976) 427 Pa. 157, 233 A. 2d 290. 296.)
We concur in the trial court's interpretation that the reference in the
Armstrong Act to the "elimination of separation of children in the
public schools because of color" is intended to apply to de facto segre-
gation.

Too, the appellants question whether the Armstrong Act is so im-
precise in defining a school board's duty as to be unconstitutional.

The act, revised section 10-21.3 of the Illinois School Codel (Ill. Rev.
Stat, 1967, ch. 122, par. 10-21.3) does not refer to considerations tradi-
tionally .relevant to the determination of school attendance unit
boundaries such as classroom size, distances to school and traffic haz-
ards. However, neither did the prior section 10-21.3 refer to these
factors. It simply directed school boards then, as the present section
does, to "establish one or more attendance units within the didrict."
(III. Rev. Stat. 1961, chap. 122, par. 10-21,3, as originally enacted see
1951 Laws of Illinois, pp. 591, 593.) The omimion, if it be considered
such, does not invalidate the legislation.

When it is necessary, the legislature may commit to others
the responsibility for the accomplishment of the details of its
expressed purpose. The scope of permissible delegation must
be measured in terms of the complexity and diversity of the
conditions which will be encountered in the enforcement of
the statute.
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(Department of the Public Works and Buildings v. Langer, 413 Ill.
581, 589-90.) It is known that conditions certainly vary from school
district to schvol district in Illinois and may vary within the same
district. As we declared in a context resemblmg the present one:

It would be both impossible and undesirable for the legisla-
ture to draft rigid nondiscretionary standards which would
embrace each and every school district boundary change, for
conditions surrounding the changes are seldom the same.

School Dist. No. 79 v. School Trustee, (4 I11.2d 533, 537-538) ; accord,
Schreiber v. County Board of School 2'rustees, ( (1964). 31 I11.2d 121,
126, 127).

We deem that the intention in the enactment was not to eliminate
or minimize consideration by boards of factors traditionally weighed
in setting school boundaries. Rather, the intent was to direct wilool
boards in fonning or changing school units to take into consideration
color, race and nationality so that segregation of children on such
basis would be prevented and, where appropriate, eliminated.

Tlm Act does not designate when a school is to be considered racially
segregated or imbalanced. However, this does not mean the Act lacks
a equate specificity to be constitutional. (Accord: Pennsylvania
Human Rektions Com.. v. Chester School Distrkt, (1967) 427 Pa. 157,
233 A. 2d 290, 301.) A statute need not always define each of its terms
and detail each of its procedures.

It is only where the legislative act is so indefinite and
uncertain that courts are unable to determine what the legis-
lature intended, or when the act is so incomplete or incon-
sistent that it cannot be executed, that the law will be invali-
dated by reason of indefiniteness or uncertainty.

(People ex rel. Drobnick v. City of 'Waukegan, z 111.2d 456, 465; ac-
cord, People ex rel. Chriztensen v. Board of Education, 893 111. 345;
timer v. If'outh, 886 Ill. 188.) Here, the Act is capable of being exe-
cuted. Terms such as "segregation" have a common and recognized
meaning.

The act does not contain any definition of the words "race" or
"color". A similar objection was presented to the court in School Com-
mittee of Boston v. Board of Education, ( (1967) Mass.
227 N.E.2d 729), where the Supreme Judicial Court of Massachusetts
considered the constitutionality of a statute providing for the elimina-
tion of racial imbalance in public schools. The court cited its holding
in School Committee of New Bedford v. Commissioner of Education
((1965) Mass. , 208 N.E.2d 814, 818) in dismissing the objec-
tion, In that ease the court stated :

The city contends that no adequate standards for classify-
ing students as "white" and "nonwhite" are laid down in the
request for a racial census. We recognize the difficulties which
may arise in particular eases, particularly in communities
with a heterogeneous population. These terms, however, seem
to us reasonably susceptible of application by school superin-
tendents and teachers for the present general purposes.

We do not believe that the criteria of race and color can present
substantial difficulty to a board in making a racial census. Here, Dr.
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McCall and the participating school peNonnel apparently encountered
no problems in determining that the Glen Flora school was 98 percent
Caucasian and the Whittier School 85 percent Negro. Also, as far as
we can ascertain from cases dealing with problems of segregated
schools, de facto or de jure, school authorities are not expertencing
any significant difficulties in making color or race determinations of
the type required by the act.

The defendants also argue that the trial court improperly over-
ruled the school hoard. which had concluded, based on considerations
of traffic hazards, walking distances, finances and classroom capacity,
that existing attendance unit boundaries should not be revised.

As stated, the act provides that "as soon as practicable a school
board shall revise attendance unit boundaries "taking into consider-
ation" the prevention and elimination of segregation. Here a full
hearing was conducted by the trial court at which the parties pre-
sented detailed evidence. .At its conclusion, the trial court ruled inter
Mitt that the defendants were in violation of the Armstrong Act and
directed the alteration of school boundaries as described.

As the defendants state, the trial judge said that under the act
racial imbalance is a paramount consideration in drawing school
attendance unit boundaries. However, it is clear from the opinion of
the trial judge that he considered and did not disregard other relevant
factms in arriving at his decision. The trial judge stated:

Defendants' evidence concerning traffic, distances of stu-
dents from school, finances and classroom capacity are not
determinative of the issues in the case at bar. In making this
statement, the court does not mean to intimate that in a given
case these factors could not be the determining factors and
would override any factor of racial consideration. In a certain
situation the court feels this could be true. However, in the
instant case, the court is of the opinion that the evidence on
these factors was not conclusive, and did not prove that a
serious problem, or even one of very largeiwoportions, existed
in any of these categories: namely, traffic, distance, finance
or classroom capacity.

Later the court observed :
... in the case at hand, all of the attendance units invoked

are contiguous and in a general sense. constitute a neighbor-
hood in tlie larger sense of the term. This is not an instance
where units are separate. nor where any busing or transpor-
tation problems are involved.

The trial court found that no serious problems existed with refer-
ences to the so-called traditional considerations and that such consid-
erations were outweighed by the factor of racial imbalance in the
attendance units concerned.

We are not prepared. following a review of the record, to declare
that the holding of the trial court was manifestly against the weight
of the evidence or clearly unreasonable:

Accordingly, the judgment of the circuit court of Lake County is
affirmed.

judgment affirmed.
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Mr. Justice lIousE, dissenting:
What is particularly disturbing about the Armstrong Act is the fact

that school authorities are, for the first time in the history of this State,
told to make decisions based upon race and nationality. The majority
opinion holds that racial discruliblation umler the act is constitution-
ally permissible because it is for the benign purpose of equalizing the
educational opportunity between Negroes and caucasians. I am of the
opinion, however, that "the fundamental principle that racial discri-
mination in pubfie education is unconstitutional- (Browny. Board of
Education, 349 U.S. 294, 99 LEd. 1083, 75 S.Ct. 753) prevents a State
legislature or school board from deciding what is benign and what is
not benign with respect to racial discrimination in public education.

The opening statements of the Supreme Court in Brown v. Board of
Education (349 U.S. 294, 99 LEd. 1083, 75 S.Ct. 753 (Brown II))
were:

These cases were decided on May 17, 1954. The opinions of
that date [cited in footnote: !Imam v. Board of Education.
341 U.S. 483, 98 LEd. 873, 74 S.Ct. 686; Bolling v. Sharpe.,
341 U.S. 491, 98 1..Ed. 88414 S.Ct. 693] declaring the funda-
mental prineiple that racIal diacrhnination in pttblic educa-
tion is unconxiitutional [emphasis added], are incorporated
herein by reference. All provisions of Federal, State, or local
law requiring or permitting such discrimination must yield to
this principle.

In the tliird paragraph of the opinion the court mentions:
. . . a system of public education freed of racial discrimi-

nation [and] steps to eliminate racial discrimination in public
schools.

Racial discrimination is, of course, the act of making distinctions
based on race. A reading of Ilnitcn II indicates that the principle an-
nonneed in Brown I is a neutral principle like the neutral principles of
freedom of speech, freedom of the press, freedom of religion and free-
dom of assembly. Just as these principles prohibit Government from
deciding what is benign or not benign with respect to speech, the
press, religion or assembly, so the "fundamental principle that racial
discrimination in public education is unconstitutional" prohibits Gov-
eminent from deciding when racial discrimination in public education
is benign and when it is not.

The .Armstrong Act has the effect of ordering school boards to enter
the field of racial classification. In 1874, this court ruled that :

The free schools of the State are public institutions, and in
their management. and control the law contemplates that they
should be so managed that all children within the district . .
regardless of race or color, shall have equal and the same right
to participate in the benefits to be derived therefrom. While
the directors, very properly, have large and discretionary
powers in regard to the management and control of schools
in order to increase their usefulness. they have no power to
make elms distinctions.. .

(Clime v. Stephen*on. 71 III. 383. 385; see also People ex rel. Lon-
grim v. Board of RrIneation of The City of Quincy, 101 Ill. 308;
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People ex rel. Peair v. Board of Education of Upper Alton School
Dist.. 127 Ill. 613; People ex rel. Bibb v. Mayor and C'ommon Council
of Alton, 193 111. 309.) Later that same year, the legislature prohibited
school officials from excluding any child on account of color. (Rev.
Stat. 1874, chap. 122, par. 100.) Such a prohibition has always been

iin our school law and s now contained in section 10-22.5 of the school
code. (III. Rev. Stat. 1065, chap. 122, par. 10-22.5.) Thus, from 1874
until the passage of the Armstrong Act there has been no doubt that
school authorities in this State had no power to make class distinctions.

During this same period the 14th amendment has been construed
as not prohibiting school authorities from making racial classifications
(Plessy v. Ferguson. 163 U.S. 5372 41 L.Ed. 256, 16 S.Ct. 1138), and
then as prohibiting 'school authorities from making racial classifica-
tions. (Brown v. Board of Education. 349 U.S. 294,.99 L.Ed. 1083,
75 S.Ct. 753). History paints a sort7 picture for the period when school
authorities were permitted to make decisions based on race. The very
gist of Plessy v. Ferguson was that racial discrimination resulting in
segregation was benign as long as the separate facilities were equal.
Experience, of course, proved this proposition wrong.

Several States have again entered the field of racial classification in
education albeit for what they now consider a proper governmental
goal. As one commentator has pointed out :

This is exactly what the plaintiffs' attorneys urged the Su-
preme Court to prohibit in the Brown case, and for good rea-
son. Although today a court might rule that the State is re-
quired to consider race in a benign way, tomorrow this might
well prove a precedent for a much less happy result. More-
over, even today it is not easy to decide whether a given racial
classification is luenign.

Kaplan, "Segregation Litigation and the SchoolsPart II : The Gen-
eral Northern Problems," 58 N.W.U.L. Rev. 157, 188 (1963).

Unfortunately the battle for equal educational opportunity is being
fought as a racial one. This tends to generate heat rather than light,.
Even the strongest exponents for elimination of racial imbalance
in the schools recognize and admit that denial of equal education Orl
portunity is not limited to the Negroes. (See e.g., Fiss, Racial Imbal-
ance in the Public Schools' The Constitutional Concepts, 78 Ilarv.
L. Rev. 564 (1963).) I believe that programs to create equal educa-
tional opportunities must, under the equal-protection clause of the
14th amendment (Brown v. Board of Education, 347 U.S. 483, 98
L.Ed. 873, 74 S.Ct. 686), and under section 22 of article IV of our
constitution, be administered without regard to race. Chase v. Ste-
phenson, 71 III. 383.

Several commentators have recognized the desirability of employ-
ing our traditional concept of general laws without regard to race to
reach the problems of the disa-dvantaged in general, and Negroes in
particular. For example, Professor Freund has stated :

Is not the con.atitution color blind ? Can a preferential treat-
ment of Negroes be squared with the requirement of e9ual
protection of the laws? Is it not an unconstitutional discrimi-
nation in reverse f A head on clash of principle can be averted,
in most cams wisely in my judgment, by framing programs
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of aid in terms of reaching the most disadvantaged segment
of the community, whether economically, or politically. And
if these happen to be in fact predominantly 1\ egrocs, no prin-
cipal of race-creed classification has been violated.

(Fretmd, Civil Mghts and the Limits of Law, 14 Buffalo L.Rey. 199,
204 (1904)4 The antipoverty programs of the Federal Govermnent
and our public aid programs are good examples of the point.

Assuming racial discrimination is not a neutral principle, it should
be noted that in those few States where action against racially im-
balanced schools has been sustained, it has been done on the ground
that it was for equality of educational opportunity. For example, in
Vetere v. Allen (15 N.Y. 2d 259, 206 N.E.2d 174), which involved a
determination of the commissioner of education directing a school
board to reorganize attendance areas in a school district, the court
stated:

Here the board of regents under authority of section 207 of
the education law has declared racially Unbalanced schools to
be educationally inadequate. Tile commissioner under section
301 and 305 of the education law has implemented this policy
by directing local boards to take steps to eliminate racial im-
balance. Then administrative decisions are final absent a
showing of pure arbitrainess.

If the purpose of the Armstrong Act is to eliminate racial imbal-
ance, it.would appear to be for integration (ma integration without any
detennuuttion that it would promote equal educational opportunities.
As the trial judge pointed out, the act does not mention factors mai as
traffic hazards, distance from home to school or overcrowding to be
considered along with racial imbalance in fixing attendance unit lines.
lie concluded that elimination of racial imbalance is mandatory and
the paramount consideration. Apparently the trial judge and the plain-
tiffs were aware that the legislature had not made a determination that
elimination of racial imbalance will promote eqnal educational oppor-
tunities. Plaintiffs produced expert witnesses who testified that racial
imbalance impairs educational opportunity and the trial judge made
a finding that racial imbalance can result in educational disadvantage
(not that it di(l in this case), a finding that would be unnecessary if
the legislature had made it when passing the Armstrong Act, the
difference, in short, is that New York approached the problem as an
educational one whereas our legislature approached it as a social
problem.

It was the trial court, and not the legiskture, who attempted to tie
the social aspect to tlie educational aspect. Where the legislature has
passed an act which it deems socially desirable, the courts should not,
as did the trial court here, determine that it will improve educational
opportunity. This is a matter for the legislature. Aside from the fact
that the trial court should not make a legislatke determination, we
note parenthetically that a strong argument can be made for the posi-
tion that the action of a trial court in changing the attendance units
may have an adverse effect on the goal of obtaining equal educational
opportunities. See Itaplan, "Eqnal Justice in an Unequal World:
Equality for the NegroThe problem of Special Treatment," (01
N. W. U. L. Her. 303, 403 ( MO) ).

11-1411-72-31
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Finally assmning the legislature does have the power to vest school
authorities with the power to change attendance units based on consid-
erations of race and nationality, I believe it has done so without prop-
erly defining the terms under which the power is to be exercised.

The act tells school boards to eliminate the separation of children
in public schools because of color, race or nationality. It was conceded
by both parties that separation of children in the Waukegan District
was not because of color or race. The trial judge avoided this difficulty
by holding that separation ... because of color, race or nationality was
not to be taken literally as definitive of thc origin of the separation
but merely as descriptive of the condition of separation. Whether this
construction is or is not correct, it demonstrates that the act by its
ambignous terms would apply one to de jure segregation which has
never been permitted in this State.

Now nssmning separation of children . . . because of color means
elimination of racial imbahmee regardless of its cause there is nothing
to indicate what. constitutes an improper racial imbalance. It is not
surprising, of ("OHM, that mein I imbalance is not defined became the
net does not. even use the tern The majority opinion glosses over this
omission by the legislature by stnting that segregation has a common
and rmognized meaning. In my reading of the cases and law nwiew
articles on this subject. I Imre not come across this common and recog-
niwd muuning, and I doubt tlmt the school authorities will find it
1111les8 the legislat lire or this eon rt shays it.

One author has defined de facto segregation in this manner:
When the population of n community, or a public school

system. is predominnntly Negro, a school can be predomi-
unntly Negro and yet not be considered racially imbalaneed.
Moreover. a predominantly white school is not deemed ra-
cially imbaltmced when the proportion of Negroes in the
school substantially exceeds the proportion of Negro children
in all of the public schools of the same grade level in the com-
mnnity. Although the proportion of Negroes in such a school
may exceed the proportion of Negro children in all of the
public schools of the same grade level, common usage does not
apply the term "racially imbnlanced" unless the school is also
predominantly Negro, for only when a school is both pre-
dominantly Nego and literally imbalanced is it viewed as a
segregated scliool.

Figs, Racial Imbalance in the Public Schools : The Constitution] Con-
cepts, (78 Harr. L. Rev. 564, 565 (1063)).

Another nuthor would define a segregated Negro school us one which
is known within its community as a Negro school. (Sedler, School
Segregation in North and West : Legal Aspects. 7 St. Louis IT. L. J. 228,
257 (1063).) A 60 percent m. 70 percent Negro school might be con-
sidered a Negro school in some communities and not in others.

Still another author in commenting on the percentage method for
determining imbalance has observed:

The plaintiffs in Gary: through their expert witness,
argued that a school in a given community was segregated if
its percentage of Negroes was more than one-third above or
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more than one-third below the percentage of Negroes in the
community at large. The Urban League, however, defines a
segregatea school as one which is over 60 percent Negro.

Kaplan, Segregation Litigation and the SchoolsPart II: The Gen-
eral Northern Problem, 58 N. W. U. L. Rev. 157, 181 (1963).

Again we have the trial judge and a majority of this court deciding
what the legislature has not. The trial court found that the revised
attendance units were permissible under the act, but there is nothing in
the act upon which to base this conclusion.

Another uncertainty created by the act is its e Get on the traditional
and universally used neighborhood-school concept. The act directs
school buards to change attendance units, taking into consideration the
prevey*ion of segregation, and eliminahon of sepanition of children
of different ( olor, race and mitionality. The act does not mention con-
siderations of room capacity, (istance from home to school, traffic
hazards or any other relevant factors. Whether racial imbalance is
just one factor to be considered with these traditionally relevant fac-
tors, as in Balaban v. Rabin, 14 N.Y. 2d 193, 199 N.E. 2d 375) ; or
whether it is the paramount consideration, as the trial judge held ; or
whether it is the only consideration, as the act indicates, creates a dis-
tinct uncertainty for school boards.

Again the majority opinion does what the legislature failed to do by
stat ing :

"We deem that the intention in the enactment was not to
eliminate or minimize consideration by boards of factors tra-
ditionally weiglmd in setting school boundaries. Rather, the
intent was to direct school boards in forming or changing
school units to take into consideration color, race and nation-
ality so that segregation of children on such basis would be
prevented and, where appropriate, "eliminated."

I recopize the problem of trying to provide equal educational op-
portunities in the State, but the legislature cannot delegate its author-
ity without properly defining the terms under which this authority is
to be exercised. Um court has on many occasions held that a law
vesting discretionary power in an administrative officer without prop-
erly defining the terms under which his discretion is to be exercised is
void as an unlawful delegation of leg,islative power. (Krebs v. Thomp-
sonl (387 III. 471) ; Department of Finance v. Cohen, (369 Ill. 510) ;
Chicagoland Agencies, Inc. v. Palmer, (364 III. 13) ; People v. Beck,-
num th C o.,) 347 Ill. 92). This rule applies with equal force to a dde-
grition of power to school authorities. Rkhards v. Board of Education,
(21 Ill.2d 104).

For the preceding reasons, I would hold the Armstrong Act
unconst utional.

Mr. Justice KLINOMM and Mr. Justice KLAIMWSK1 join in this
dissent.
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Part V
SCHOOL FINANCE CASES

SERRANO v. PRIEST

487 P.2d 1241 (1971)

FILED-AUGUST 30, 1071

JUDGMENT REVERSED

We ae called upon to determine whether the California public
school financing system, with its substantial dependence on local prop-
erty taxes and resultant wide disparities in school revenue, violates
the equal-protection clause of the 14th amendment. We have deter-
mined that this funding scheme invidiously discriminates against the
poor because it makes the quality of a child's education a function of
the wealth of his parents and neighbors. Recognizing as we must that
the right to an education in our public schools is a fundamental in-
terest which cannot be conditioned on wealth, we can discern no com-
pelling State purpose necessitating the present method of financing:.
We have concluded, therefore, that such a system cannot withstand
constitutional challenge and must fall before the equal protection
clause.

SEE DISSENTING OPINION

Plaintiffs, who arc Los Angeles County public schoolchildren and
their parents, brought this class action for declaratory and injunctive
relief against certain State and county officials charged with admin-
istering the financing of the California public school system. Plain-
tiff children claim to represent a class consisting of all public school
pupils in California, "except children in that school district, the
identity of which is presently known, which school district affords
the greatest educational opportunity of all school districts within
California." Plaintiff parents purport to represent a class of all par-
ents who have children in the school system and who pay real property
taxes in the county of their residence.

Defendants are the treasurer, the superintendent of public instruc-
tion, and the controller of the State of California, as well as the tax
collector and treasurer, and the superintendent of schools of the county
of Los Angeles. The county officials are sued both in their local capac-
ities and as representatives of a class composed of the school superin-
tendent, tax collector, and treasurer of each of the other counties in
the State.

(485)
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The complaint sets forth three causes of action. The first cause
alleges in substance as follows . Plaintiff children attend public ele-
mentary and secondary schools located in specified school districts in
Los Angeles County. This public school system is maintained through-
out California by a financing plan or scheme which relies heavily on
local property taxes and causes substantial disparities among individ-
ual scliool districts in the amount of revenue available per pupil for
the districts' educational programs. Consequently, districts with
smaller tax bases are not able to spend as much money per child for
education as districts with larger assessed valuations.

It is alleged that "as a direct result of the financing scheme . . .
substantial disparities in the quality and extent of availability of edu-
cational opportunities exist and are perpetuated among the several
school districts of the State. . . . [Par.] The educational opportuni-
ties made available to children attending public schools in the districts,
made available to children attending public schools in the districts,
including plaintiff children, are substantially inferior to the educa-
tional opportunities made available to children attending public
schools in =my other districts of the State...." The financing scheme
thus fails to meet the requirements of the equal protection clause of the
14th amendment of the U.S. Constitution awl the California con-
stitution in several specified respects.'

In the second cause of action, plaintiff parents, after incorporating
by reference all the allegations of the hrst cause, allege that as a
direct re.sult of the financing schema they aro required to pay a higher
tax rate than taxpayers in many other school districts in order to
obtain for their chilaren the same or lesser educational opportimities
afforded children in those other districts.

'The complaint alleges that the financing scheme:
"A. Makes the quality of education for school age children in California, in-

cluding Plaintiff children, a function of the wealth of the children's parents and
neighbors, as measured by the tax base of the school district in which said chil-
dren reside, and

"B. Makes the quality of education for school age children in California, In-
cluding Plaintiff Children, a function of the geographical accident of the school
district in which said children reside, and

"C. Fails to take account of any of the variety of educational needs of the
several school districts (and of the children therein) of the State of California,
and

"D. Provides students living in some school districts of the State with material
advantages over students in other school districts in selecting and pursuing
their educational goals, and

"E. Falls to provide children of substantially equal age, aptitude, motivation,
and ability with substantially/ equal educational resources, and

"F. Perpetuates marked differences in the quality of educational services,
equipment and other facilities which exist among the public school districts
of the State as a result of the inequit:Ole apportionment of State resources
in past years.

"G. The use of the 'school district' as a unit for the differential allocation
of educational funds bears no reasonable relation to the California legislative
purpose of providing equal educational opportunity for all school children within
the State.

"H. The part of the State financing scheme which permits each school district
to retain and expand within that district all of the property tax collected within
that district bears no reasonable relation to any educational objective or need.

"I. A disproportionate number of school children who are black children,
children with Spanish surnames, children belonging to other minority groups
reside in school districts in which a relatively inferior educational opportunity
is provided."

1



487

In the third cause of action, after incorporating, by reference all
the allegations of the first two causes, all plaintiffs allege thfit an
actual controversy has arisen and now exists between the parties as
to the validity and constitutionality of the financing scheme under
the 14th amendment of the U.S. Constitution and under the California
constitution.

Plaintiffs pray for:
1. A declaration that the present financing system is unconsti-

tutional;
2. An order directing defendants to reallocate school funds in

order to remedy this invalidity; and
3. An adjudication that the trial court retain jurisdiction of

the action so that it may restructure the system if defendants
and the State legislature fail to act within a reasonable time.

All defendants filed general demurrers to the foregoing complaint
asserting that none of the three claim stated facts sufficient to con-
stitute a cause of action. The trial court sustained the demurreis with
leave to amend. Upon plaintiffs' failure to amend, defendants' motion
for dismissal was granted (Code Civ. Proc., § 581, subd. 3). An order
of dismissal was entered (Code Civ. Proc., § 581d), and this appeal
followed.

Preliminarily we observe that in our exiunination of the instant
complaint, we are guided by the long settled rules for determining its
sufficiency against a demurrer. We treat the demurrer as admitting all
material facts properly pleaded, but not contentions, deductions, or
conclusions of fact or law (Daar v. Yellow Cab Co. (1967) 67 Cal. 2d
695, 713). We also consider matters which may be judicially noticed
(Id. at p. 716). Accordingly, from time to time herein we shall refer
to relevant information which has been drawn to our attention either
by the parties or by our independent research; in each instance we
judicially notice this material since it is contained in publications of
State officers or agencies (Nand of Education v. Watson (1966) 63
Cal. 2(1 829, 836, fn. :3; see Ericl. Code, § 452, subd. (c)).

We begin our task by examining the California public school financ-
ing system which is the focal point of the complaint's allegations. At
the threshold we find a fundamental statisticover 90 percent of our
public school funds derive from two basic sources :

a. Local district taxes on real property ; and
b. Aid from the State school fund?

By far the major source of school revenue is the local real property
tax. Pursuant to article IX, section 6 of the California constitution,
the legislature has authorized the governing body of each county,
and city and county, to levy taxes on the real property within a school
district at a rate necessary to meet the district's annual education

'California educational revenues for the fiscal year 1968-1000 came from the
following sources: local property taxes, 55.7 percent; state aid, 85.5 percent;
federal funds, 0.1 percent; miscellaneous sources, 2.7 percent. (Legislative
Analyst, Public School Finance, Part I, Expenditures for Education (1070) p.
5. Hereafter referred to as Legislative Analyst.)
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budget (Ed. Code, § 20701, et seq.) .° The amount of revenue which a
district can raise in this manner thus depends largely on its tax base
that is, the assessed valuation of real property within its borders. Tax
bases very widely throughout the State; in 1969-70, for example, the
assessed valuation per unit of average daily attendance of elementary
schools children 4 ranged from a low of $103 to a peak of $052,156
a ratio of nearly 1 to 10,000 (Legislative Analyst, Public School
Finance, Part V, Current Issues in Educational Finance (1971) p. 7) .5

The other factor determining local school revenue is the rate of taxa-
tion within the district. Although the legislature has placed ceilings
on permissible district tax rates (§ 20751, et seq.), these statutory
maxima may be surpassed in a "tax override" election if a majority
of the district's voters approve a higher rate (§ 20803 et seq.). Nearly
all districts have voted to override the statutory limits. Thus the locally
raised funds which constitute the largest portion of school revenue
are primarily a function of the value of the realty within a particular
school district, coupled with the willingness of the district's residents
to tax themselves for education.

Most of the remaining school revenue comes from the State school
fund pursuant to the "foundation program," through which the State
undertakes to supplement local taxes in order to provide a "minimum
amount of guaranteed support to all districts . . ." (g 17300). With
certain minor exceptions.° the foundation program ensures that each
school district will receive annually, from State or local funds, $355
for each elementary school pupil (§§ 17656, 17660) and $488 for each
high school student (§ 17665).

The State contribution is supplied in two principal forms. "Basic
State aid" consists of a flat grant to each district of $125 per pupil per
year, regardless of the relative wealth of the district. (California
Constitution, art. IX, section 6, par. 4 ; Ed. Code, sections 17751,
17801.) "Equalization aid" is distributed in inverse proportion to the
wealth of the district.

Hereafter, unless otherwise indicated, all section references are to the Edu-
cation Code.

°Most school aid determlnations nre hosed not on total enrollment. but on
"nverage doily attendnnee" (ADA), n figure computed by adding together the
number of students nchmlly present on each school day nnd dividing flint totnl
by the nnmber of dnys school was tnught. (0 11252. 11301. 11401.) In practice,
ADA apnroximates OS percent of total enrollment. (Legislative Annlyst. Public
School Finnnee Pnrt IV, Glossary of Terms Most Often Used in Sehool Finance
(1971) p. 2.) When we refer herein to figures on a "per pupil" or "per child"
hnsiS. we menn per unit of ADA.

o Over the period November 1070 to .Tnnnary 1971 the legislative nnnlyst
provided to the Legislature n series of five reports which "deal with the current
system of public school finnnce from kindergarten through the community college
and are designed to provide n working knowler.ge of the system of school finance."
(Legislative Analyst. Part I. supra. n. 1.) The series is as follows: Pnrt T. Ex-
penditures for Eduention Pnrt IT, The State School Fund: Its Derivation nnd
Distribution : Port III. The Fonmlation Progrnm : Part IV. Glossary of Terms
Most Often Used in School Finmice; Part V, Current Issues in Eduentional
Finance.

°Districts which mnintain "unnecessnry small schools" receive $10 per pupil
less in founda tion funds. (§ 176.55.5 et seq.)

Certain types of school districts are eligible for "bonus" foundntion funds.
Elementary districts receive an additionnl A30 for each student in grades 1 throngh
8: this Wm is intended to reduce class size in those grndes. (§ 17074.) 'Unified
school districts get an extra $20 per child in foundation support.. (§§ 17671-17673.)
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To compute the amount of equalization aid to which a district is en-
titled, the State superintendent of public instruction first determines
how much local property tax revenue would be generated if the district
were to levy a hypothetical tax at a rate of $1 on each $100 of assessed
valuation in elementary school districts and $0.80 per $100 in high
school districts.° (Section 17702.) To that figure, he adds the $125 per
pupil basic aid grant. If the sum of those two amounts is less than
the foundation program minimum for that district, the State con-
tributes the difference. (Sections 17901, 17902.) Thus, equalization
funds guarantee to the poorer districts a basic minimum revenue,
while wealthier districts are ineligible for such assistance.

An additional State program of "supplemental aid" is available
to subsidize particularly poor school districts which are willing to
make an extra local tax effort. An elementary district with an assessed
valuation of $12,500 or less per pupil may obtain up to $125 more for
each child if it sets its local tax rate above a certain statutory level. A
high school district whose assessed valuation does not exceed $24,500
per pupil is eligible for a supplement of up to $72 per child if its local
tax is sufficiently high. (Sections 17920-17926.) 8

Although equalization aid !nd supplemental aid temper the dis-
parities which result from the vast variations in real property assessed
valuation, wide differentials remain in the revenue available to indi-
vidual districts and, consequently, in the level of educational expendi-
tures.° For example, in Los Angeles County, where plaintiff children

I This is simply a "computational" tax rate used to measure the r_l!otive
wealth of the district for equalization purposes. It bears no relation 'to the tax
rate actually set by the district In levying local real property taxes.

Some further equalizing effect occurs through a special areawide foundation
program in districts included in reorganization plans which were disapproved
at an election. (§ 17680 et seq.) Under this program, the assessed valuation of
all the individual districts in an area is pooled, and an actual tax is levied at
a rate of $1 per $100 for elementary districts and $.80 for high school districts.
The resulting revenue is distributed among the individual districts according
to the ratio of each district's foundation level to the .areawide total. Thus, poor
districts effectively share in the higher tax bases of their wealthier neighbors.
However, any district is still free to tax itself at a rate higher than $1 or $.80;
such additional revenue Is retained entirely by the taxing district.

Statistics compiled by the legislative analyst show the following range of
assessed valuations per pupil for the 1960-1970 school yenr:

Elementary High school

Low 8103 $11, 959
Median 19, 600 41, 300
High 952, 156 349, Oa

(Legislative Analyst, Part V. supra, p. 7.)
Per pupil expenditures during that year also varied widely:

Elementary High school Unified

Low $407 $722 8012
Median 672 898 766
High 2, 586 1, 757 2, 414
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attend school, the Baldwin Park Unified School District expended
only $577.49 to educate each of its pupils in 1968-69; during the same
year the Pasadena Unified School District spent $840.19 on every stu-
dent; and the Beverly Hills Unified School District paid out $1,E131.72
per child. (California Department of Education, California public
schools, Selected Statistics 1968-69 (1970) table IV-11, pp 90-91.)
The source of these disparities is unmistakable : in Baldwin Park the
assessed valuation per child totaled only $3,706; in Pasadena

,
assessed

valuation was $13,706; while in Beverly Hills, the corresponding fig-
ure was $50,885a ratio of 1-to-4-to-13. (Id.) Thus the State grants
are inadequate to offset the inequalities inherent in a:financing system
based on widely varying local tax bases.

Furthermore, basic aid, which constitutes about half of the State
educational funds (Legislative Analyst, Public School Finance, pt. II,
The State School Fund: Its Derivation, Distribution, and Apportion-
ment (1970) p. 9), actually widens the Fitp between rich and poor dis-
tricts. (See California Senate Fact Finding Committee on lievenue
and Taxation, State and Local Fiscal Relationships in Public Educa-
tion in California (1965) p. 19.) Such aid is distributed on a uniform
per pupil basis to all districts, irrespective of a district's wealth.
Beverly Hills, as well as Baldwin Park, receives $125 from the State
for each of its students.

For Baldwin Park the basic grant is essentially meaningkss. Un-
der the foundation program the State must make up the difference
between $355 per elementary child and $47.91, the amount of revenue
per child which Baldwin Park could raise by levying a tax of $1
per $100 of assessed valuation. Although under present law, that dif-
ference is composed partly of basic aid and partly of equalization aid,
if the basic aid grant did not exist, the district would still receive
the same amount of State aidall in equalizing funds.

For Beverly Hills, however, the $125 flat grant has real financial
significance. 8ince a tax rate of $1 per $100 there woukl produce
$870 per elementary student, Beverly Thlls is far too rich to qualify
for equalizing aid. Nevertheless, it still receives $125 per child from
the State, thus enlarging the economic chasm between it and Baldwin
Park. (See Coons, Clime & Sugarman, "Educational Opportunity: A
Workable Constitutional Test for State Financial Structures" (1969)
57 Cal.L.Rev. 305, 315.)

II
Having outlined the basic framework of California school finan-

cing, we take up plaintiffs' legal claims. Preliminarily, we reject their
contention that the school financing system violates article IX,
section 5 of the California Constitution, which states, in pertinent
part: "The legislature shall provide for a system of common schools
by which a free school shall be kept up and supported in each district

(Id. at p. 8.)
Similar spending disparities have been noted 'throughout the country, partic-

ularly when suburban communities and urban ghettos are compared. (See, e.g.,
Report of the National Advisory Commission on Civil Disorders (Bantam ed.
1968) pp. 434-436 ; U.S. Commission on Civil Rights. Racial Isolation in the Public
Schools (1967) pp. 25-; Conant, Slums and Suburbs (1901) pp. 2-3; Levi. The
Univeraity, The Professions., and the Law (1908) 56 Cal. L. Rev. 251, 258-259.)
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at least 6 months in every year. . . ." [Italics added.] 10 Plaintiffs'
argmnent is that the present financing method produces separate and
distinct systems, each offering an educational program which varies
with the relative wealth of the district's residents.

We have held that the word "system," as used in article IX,
section 5, implies a "unity of purpose as well as an entirety of operation,
and the direction to the legislature to provide 'a' system of common
schools means one system which shall be applicable to all the com-
mon schools within the State." (Kemiedy v. Miller (1893) 97 Cal. 429,
432.) However, we have never interpreted the constitutional provision
to require equal school spending; we have ruled only that the educa-
tional system must be uniform in terms of the prescribed course of
study and educational progression from grade to grade. (Piper v.
Big Pine School Di8t. (1924) 193 Cal. 664, 669, 673)

Wo think it nould be erroneous to hold otherwise. While article
IX, section 59 makes no reference to school financing, section 6 of that
samo article specifically authorizes the very element of the fiscal
system of which plaintiffs complain. Section 6 states, in part:

The legislature shall provide for the levying annually by
the governing board of each county, and city and county, of
such school district taxes, at rates ... as will produce in each
fiscal year such revenue for each school district as the gov-
erning board thereof shall determine is required....

Elementary principles of construction dictate that where constitu-
tional provisions can reasonably be construed to avoid a conflict, such
an interpretation should be adopted. (Pcdple v.117 esteru Airline8, Inc.
(1954) 42 Cal. 2d 621, 637, app. dism. (1954) 348 U.S. 859.) This
maxim suggests that section 5 should not be construed to apply to
school financing; otherwise it would clash with section 6. If the two
provisions were found irreconcilable, section 6 would prevail because
it is more specific and was adopted more recently (Id.; County of
Placer v. Aetna Cas. etc. Co. (1958) 50 Cal. 2d 182? 189.) Consequently,
we must reject plt-intiff's argument that the provision in section 5 for
a "system of common schools" requires uniform educational expendi-
tures.

Having disposed of these preliminary matters, we take up the chief
contention underlying; plaintiffs' complaint ; namely, that the Cali-
fornia public school financing scheme violates the equal protection
clause of the 14th ainendment to the U.S. Constitution.11

" Plaintiffs' complaint does not specifically refer to article IX, section 5. Rather
it alleges that the financing system "fails to meet minimum requirements of
the * * funeamental law and Constitution of the State of California," citing
several other provisions of the state Constitution. Plaintiffs' first specific refer-
ence to article IX, section 5, is made in their brief on appeal. We treat plaintiffs'
claim under this section as though it had been explicitly raised in their
complaint.

" The complaint also alleges that the financing system violates article I, sec-
tions 11 and 21, of the California Constitution. Section 11 provides : "All laws of
a general nature shall have a uniform operation." Section 21 states : "No special
privileges or immunities shall ever be granted which may not be altered, revoked,
or repealed by the Legislature ; nor shall any citizen, or class of citizens, be
granted privilegea or immunities which, upon the same terms, shall not be
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As recent decisions of this court have pointed out, the U.S. Supreme
Court has employed a two-level test for measuring legislative classi-
fications against the equal protection clause. "In the area of economic
regulation, the High Court has exercised restraint, investing legisla-
tion with a presumption of constitufionality and requirMg merely
that distinctions drawn by a challenged statute bear some rational
relationship to a conceivable legitimate state purpose. [Citations.]

"On the other hand, in cases involving 'suspect classifications' or
touching on 'fundamental interests,' [fns. omitted] the court has adopt-
ed an attitude of active and critical analysis, subjecting the classifica-
tion to strict scrutiny. [Citations.] Under the strict standard applied
in such cases, the State bears the burden of establishing not only that
it has a compelling interest which justifies the law but that the distinc-
tions drawn lay the law are necessary to further its purpose." (West-
brook v. Mihaly (1970) 2 Cal. 3d 765, 784-785, vacated on other
grounds (1971) U.S. ; In re Antazo (1970) 3 Cal. 3d 100, 110-
111 ; Purdy & Fitzpatrick v. State of California (1969) 71 Cal. 2d 566,
578-579.)

AWEALTH AS A SUSPECT CLASSIFICATION

In recent years. the U.S. Supreme Court has demonstrated a marked
antipathy toward legislative classifications which discriminate on the
basis of certain "suspect" personal characteristics. One factor which
has repeatedly come under the close scrutiny of the high court is
wealth. "Lines drawn on the basis of wealth or property, like those of
race [citation], are traditionally disfavored." (Harper v.Virginia Bd.
of Elections (1966) 383 U.S. 663, 668.) Invalidating the Virginia poll
tax in Harper, the Court stated:

To introduce wealth or payment of a fee as a measure of
a voter's qualifications is to introduce a capricious or irrele-
vant factor. (Id.) EA] careful examination on our part is
especially warranted where lines are drawn on the basis of
wealth . . . [a] factor which would independently render
a classification highly suspect and thereby demand a more
exacting judicial scrutiny. [Citations.]

(McDonald v. Board of Ekctions (1969) 394 U.S. 802, 807.) (See
also Tate v. Short (1971) 39 U.S. L. Week 4301 ; Williams V. Illinois
(1970) 399 U.S. 235; Roberts v. La Vallee (1967) 389 U.S. 40; Anders
v. California (1967) 386 U.S. 738 ; Douglas v. California (1963) 372
U.S. 353 ; Smith v. Bennett (1961) 365 U.S. 708 ; Burns v. Ohio (1959)
360 U.S. 252 ; Griffin v. Illinois (1956) 351 U.S. 12 ; In re Antazo,
supra, 3 Cal. 3d 100; see generally, Michelman, "The Supreme Court,
1968 Term, Foreword: On Protecting the Poor Through the Four-
teenth Amendment" (1969) 83 Harv.-L. Rev. 7, 19-33.)

Plaintiffs contend that the school financing system classifies on
the basis of wealth. We find this proposition irrefutable. A s we have
already discussed, over half of all educational revenue is raised locally

granted to all citizens." We have construed these provisions as "substantially the
equitalent" of the equal protection clause of the Fourteenth Amendment to the
federal Constitution (Dept. of Mental Hygiene v. Kirchner (1905) 02 Cal. 2(1 580,
118S.) Consequently, our analysis of plaintiffs' federal equal protection conten-
tion is also applicable to their claim under these state constitutional provisions.

4E17
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by levying taxes on real property in the individual school districts.
Above the foundation program minimum ($355 per elementary stu-
dent and $488 per high school student), the wealth of a school dis-
trict, as measured by its assessed valuation, is the major determinant
of educational expenditures. Although the amount of money riused
locally is also a function of the rate at which the residents of a dis-
trict are willing to tax themselves, as a practical matter districts with
small tax bases simply cannot levy taxes at a rate sufficient to produce
the revenue that more affluent districts reap with minimal tax efforts.
(See fn. 15, infra, and accompanying text.) For example, Baldwin
Park citizens, who paid a school tax of $5.48 per $100 of assessed
valuation in 1968-69, were able to spend less than half as much on
education as Beverly Hills residents, who were taxed only $2.38 per
$100. (California Department of Education, op. cit. supra, table HI-
16,1). 43.)

Defendants vigorously dispute the proposition that the financing
scheme discriminates on the basis of wealth. Their first argument is
essentially this: through basic aid, the State distributes school funds
equally to all pupils; through equalization aid, it distributes funds in
a manner beneficial to the poor districts. However, State funds con-
stitute only one part of the entire school fiscal system." The founda-
tion program partially alleviates the great disparities in local sources
of revenue, but the system as a whole generates school revenue in
proportion to the wealth of the individual district."

Defendants also urge that neither assessed valuation per pupil nor
expenditure per pupil is a reliable index of the wealth of a district or
of its residents. The former figure is untrustworthy, they assert, be-
cause a district with a low total assessed valuation but a miniscule
number of students will have a high per pupil tax base and thus ap-
pear wealthy. Defendants imply that the proper index of a district's
wealth is the totEll assessed valuation of its property. We think de-
fendants' contention misses the point. The only meaningful measure
of a district's wealth in the present context is not the absolute value
of its property, but the ratio of its resources to pupils, because it is the

'2 The other major portion is, of course, locally raised revenue; it is clear
that such revenue is a part of the overall educational financing system. As we
pointed out, aupra, article IX, section 0 of the state Constitution specifically au-
thorizes local districts to levy school taxes. Section 20701 et seq. of the Educa-
tion Code details the mechanics of this process.

Defendants ask us to follow Briggs v. Kerrigan (D. Mass. 1969) 807 P. Supp.
295, nffd. (1st Cir. 1970) 431 F.2d 907, which held that the City of Boston did
not violate the equal protection clause in failing to provide federally subsidized
lunches at all of its schools. The court found that such lunches were offered only
at schools which had kitchen and cooking facilities. As a result, in some cases
the inexpensive meals were available to well-to-do children, but not to needy ones.

We do not find this decision relevant to the present action. Here, plaintiffs
specifically allege that the allocation of school funds systematically provides
greater educational opportunities to affluent childen than are afforded to the poor.
By contrast, in BrIgga the court found no wealth-oriented discrimination : "There
is no pattern such thnt schools with lunch programs predominate in areas of
relative wealth and schools without the program in areas of economic depriva-
tion." (Id. at P. 8024

Furthermore, the nature of the right involved in the two cases is very dif-
ferent. The instant action concerns the right to an education, which we have de-
termined to be fundamental. (See infra.) Availability of an inexpensive school
lunch can hardly be considered of such constitutional significance.
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latter figure which determMes how much the district can devote to
educatMg each of its students."

But, say defendants, the expenditure per child does not accurately
reflect a district's wealth because tlmt expenditure is partly deter-
mined by the district's tax rate. Thus, a district with a high total
assessed valuation might levy a low school tax, and end up spending
the same amount per pupil as a poorer district whose residents opt to
pay higher taxes. This argument is also meritless. Obviously the
rialer district is favored when it can provide the same educational
quality for its children with less tax effort. Furthermore, as a statis-
tical matter, the poorer districts are financially unable to raise their
taxes high enough to match the educational offerings of wealthier
districts. (Legislative analyst, part V, supra. pp. 8-9.) Thus, affluent
districts can have their cake and eat it, too : They can provide a high
quality education for their children while paying lower taxes.:5 Poor
districts, by contrast, have no cake at all.

'46orman Elementary District in Los Angeles County. for example. has a total
assessed valuation of $0.003.905. but only 41 students. yielding a per pupil tax
base of $147.902. We find it significant that Gonna]] spent $1.378 per student on
education in 1008-1969. even more than Beverly Hills. (Cal. Dept. of Ed., op. cit.
supra, table IV-11. p. 90.)

We realize, of course. that a portion of the high per-pupil expenditure in a
district like Gorman may be attributable to certain costs, like a principal's salary.
which do not vary with the size of the school. On such expenses. snmll schools
cannot achieve the economies of scale available to a larger district. To this extent.
the high per-pupil spending in a small district may be a paper statistic. which is
unrepresentative of significant differences in educational opportunities. On the
other hand. certain economic "Inefficiencies." such as a low pupil-teacher ratio.
may have a positive educational impact. The extent to which high spending in
such districts represents actual educational advantages is. of course. r% matter of
proof. (See fn. 16. infra.) (See generally Hobson v. Hansen (D.D.C. 1)07). 260
P. Sapp. 401, 437, affd. sub. nom. Smuek v. Hobson (D.C. Cir. 1009), 408 P. 2(1
175.)

" "in some cases districts with low expenditure levels have correspondingly
low tax rates. In many more cases, however, quite the opposite is true: districts
with unusually low expenditures have unusually high tax rates owing to their
limited tax base." (Legislative Analyst, Part V, supra, p. 8.) The following table
demonstrates this relationship:
Comparison of selected tax rates and expenditure levels in selected counties, 1968-69

ADA

Assessed
value ner

ADA Tax rate
Expenclitnre

per ADA

Alameda:
Emery Unified 586 $100, 187 $2. 57 $2, 223
Newark Unified 8, 638 6, 048 5. 65 616

Fresno:
Coalinga Unified 2, 640 33, 244 2. 17 963
Clovis Unified 8, 144 6, 480 4. 28 565

Kern:
Rio Bravo Elementary 121 136, 271 1. 05 1, 545
Lamont Elementary 1, 847 5, 971 3. 06 533

Los Angeles:
Beverly Hills Unified 5, 542 50, 885 2. 38 1, 232
Baldwin Park Unified 13, 108 3, 706 5. 48 577

(Id., at p. O.)
This fact has received comment In reports by several California governmental

units. "[SI ome school districts are able to provide a high-expenditure school

4,59
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Finally, defendants suggest that the wealth of a school district does
not necessarily reflect the wealth of the families who live there. The
simple answer to this argument is that plaintiffs have alleged that there
is a cormlation between a district's per pupil assessed valuation and
the wealth of its residents and we treat these material facts as admitted
by the demurrers.

More basically, however, we reject defendants' underlying thesis that
classification by wealth is constitutional so long as the wealth is that
of the district, not the individual. We think that discrimination on tho
basis of district wealth is equally invalid. The commercial and indus-
trial property which augments a district's tax base is distributed un-
evenly throughout the State. To allot more educational dollars to the
children of one district than to those of another merely because of the
fortuitous presence of such property is to make the quality of a child's
education dependent upon the location of private commercial and in-
dustrial establishments." Surely, this is to rely on the most irrelevant
of factors as the basis for educafional financing.

program at rates of tax which are relatively low, while other districts must tax
themselves heavily to finance a low-expenditure program. . . . [Par.] One sig-
nificant criterion of a public activity is that it seeks to provide equal treatment
of equals. The present system of public education ... in California fails to meet
this criterion, both with respect to provision of services and with respect to the
geographic distribution of the tax burden." (Cal. Senate Fact Finding Commit-
tee on Revenue and Taxation, op. cit. supra, p.20.)

"California's present system of school supportis based largely on a sharing
between the state and school districts of the expenses of education. In this system
of sharing, the school district has but one source of revenuethe property tax.
Therefore, its ability to share depends upon its assessed valuation per pupil and
its tax effort. The variations existing in local ability (assessed valuation per
pupil) and tax effort (tax rate) Present problems which deny equal educational
opportunity and local tax equity." (Cal. State Dept. of Ed., Recommendations on
Public School Support (1967) p. 69.) (Quoted in Horowitz & Neltring, Equal
Protection Aspects of Inequalities in Public Education and Public Assistance
Programs from Place to Place Within a State (1908) 15 U.C.L.A. L.Rev. 787,
806.)

" Defendants contend that different levels of educational expenditure do not
affect the quality of education. However, plaintiffs' complaint specifically alleges
the contrary, and for purposes of testing the sufficiency of a complaint against a
general demurrer, we must take its allegations to be true.

Although we recognize that there is considerable controversy among educators
over the relative impact of educational spending and environmental influences on
school achievement (compare Coleman, et al., Equality of Educational Opportu-
nity (U.S. Office of Ed. 1966) with Guthrie, Eleindorfer, Levin & Stout, Schools
and Inequality (1971) ; see generally Coons & Sugarman, supra, 57 Cal. L. Rev.
305, 310-811, fn. 10), we note that the several courts which have considered con-
tentions similar to defendants' have uniformly rejected them.

In McInnis v. Shapiro (N.D. III. 1908) 298 F. Supp. 327, affd. mem. sub nom.
McInnis v. Ogilvie (1909) 394 U.S. 882, heavily relied on by defendants, a three-
judge federal court stated : "Presumably, students receiving a $1,000 education
are better educated that [sic] those acquiring mm $600 schooling." (Fn. omitted.)
(Id. at P. 831.) In Hargrave v. Kirk (M.D. Eta. 1970) 313 F. Rupp. 944, vacated
on other grounds sub nom. Askew v. Hargrave (1971) 401 U.S. 470, the court
declared ; "Turning now to the defenses asserted, it may be that in the abstract
'the difference in dollars available does not necessarily produce a difference in
the quality of education.' Rut this abstract statement must give way to proof to
the contrary in this ease." (f(1. at p. 947.)

Spending differentials of up to $180 within a district were characterized as
"spectacular" in Hobson v. Hanse». supra, 269 F. Rupp. 401. Responding to defend-
ants claim that the varying expenditures did not reflect actual educational bene-
fits. the court replied : "To a great extent . defendants' own evidence verities
that the comparative per pupll expenditnres do refer to actual educational advan-
tages in the high-cost schools, especially with respect to the caliber of the teach-
ing sta ff." (Id. nt p. 438.)

450



496

Defendants, assuming for the sake of argument that the financing
system does classify by wealth, nevertheless claim that no constitutional
infirmity is involved because the complaint contains no allegation of
purposeful or intentional discrimination. (Cf. Goma v . Light! oot
(1960) 864 U.S. 339.) Thus, defendants contend, any unequal treat-
ment is only de facto, not de jure. Since the U.S. Supreme Court has
not held de facto school segregation on the basis of race to be uncon-
stitutional, so the argument goes, de facto classifications on the basis
of wealth are presumptively valid.

We think that the whole structure of this argument must fall for
want of a solid foundation in law and logic. First, none of the wealth
classifications previously invalidated by the U.S. Supreme Court or
this court has been the product of purposeful discrimination. Instead,
these prior decisions have involved "unintentional" classifications
whose impact simply fell more heavily on the poor.

For example, several cases have held that where important rights
aro at stake, the State has an affirmative obligation to relieve an indig-
ent of the burden of bis own poverty by supplying, without charge,
certain goods or services for which others must pay. In Griffn v.
Illinois, supra, 351 U.S. 12, the High Court ruled that Illinois was
required to provide a poor defendant with a free transcript on ap-
peal." Douglas v. california, supra, 372 U.S. 353, hold that an indigent
person has a right to COh A-appointed counsel on appeal.

Other cases dealing with the factor of wealth have held that a State
may not impose on an indigent certain payments which, although neu-
tral on their face, may have a discriminatory effect. In Harper v.
Virginia Board of Elections, supra, 383 U.S. 663, the High Court
struck down a $1.50 poll tax, not because its purpose was to deter in-
digents from voting, but because its result might be such. (Id. at p.
666, footnote 3.) We held in In re Antazo, supra! 3 California 3d 100,
that a poor defendant was denied equal protection of the laws if he
was imprisoned simply because he could not afford to pay a fine. (Ac-
cord, T ate V. Short, supra, 89 U.S. L. Week 4301; Williams V. Illinois,
supra, 399 U.S. 235; is see Boddie v. Connecticut (1971) 39 U.S.L.
Week 4294, discussed footnote 21, in fra.) In summary, prior decisions
have invalidated classifications basea on wealth even in the absence of
a discriminatory motivation.

"Justice Harlan, disenting in Griffin, declared : "Nor is this a case where the
State's own action has prevented a defendant from appealing. [Citations.] All
that Illinois has done is to fall to alleviate the consequences of differences in
economic circumstances that exist wholly apart from any state action. [Par.]
The Court thus holds that, at least in this area of criminal appeals, the Equal
Protection Clause imposes on the States an affirmative duty to lift the handicaps
flowing from differences in economic circumstances." (851 U.S. at p. 84.)

"Numerous cases involving racial classifications have rejected the contention
that purposeful discrimination is a prerequisite to establishing a violation of the
equal protection clause. In Hobson V. Hansen. supra, 200 P.Snpp. 401, Judge
Skelly Wright stated : "Orthodox equal protection doctrine can be encapsulated
in a single rule : government action whieli without justification imposes unequal
burdens or awards unequal benefits is unconstitutional. The complaint that ana-
lytically no violation of equal protection vests unless the inequalities stem from
a deliberately discriminatory plan is simply false. Whatever the law was once it is
a testament to our maturing concept of equality that, with the help of Supreme
Court decisions in the last decade. we now firmly recognize that the arbitrary
quality of thoughtlessness can be RR disastrous and unfair to private rights and
the public interest as the perversity of a willful scheme. [Par.] Theoretically,
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We turn now to defendants' related contention that the instant case
involves at most de facto discrimination. We disagree. Indeed, we find
the case unusual in the extent to which governmental action is the
cause of the wealth classifications. The school funding scheme is man-
dated in every detail by the California constitution and statutes. Al-
though private residential and commercial patterns may be partly
responsible for the distribution of assessed valuation throughout the
State, such patterns are shaped and hardened by zoning ordinances
and other governmental land-use controls which promote economic
exclusivity. (Cf. San Francisco Unified Sclwol Di.st. v. Johnson (1971)
3 Cal. 3d 937, 956.) Governmental action drew the school district
boundary lines, thus determining how much local wealth each district
would contain. (Cal. Const. art. IX, sec. 14 ; Ed. Code, sec. 1601 et
seq; 117 orthington. S. Dist. v. Eureka &Dist. (1916) 173 Cal. 154, 166;
Hughes v. Ewing (1892) 93 Cal. 414, 417; Mowntahi. View Sch. Dist.
v. City Council (1959) 168 Cal. App. 2d 89, 97.) Compared with
Griffin and Douglas, for example, official activity has played a signifi-
cant role in establishing the economic classifications challenged in this
action."

Finally, even assuming arguendo that defendants are correct in their
contention that the instant discrimination based on wealth is merely
do facto, and not de jure,2° such discrimination cannot be justified by
analogy to de facto racial segregation. Although the U.S. Su-
preme Court has not yet ruled on the constitutionality of de facto
racial segregation, this Court 8 yeara ago held such segregation invalid,
and declared that school boards should take affirmative steps to allevi-
ate racial imbahmce, however created. (Jackson v. Pasadena City
School Dist. (1963) 59 Cal. 2d 876, 881; San Francisco Unified Sehool
Dist. v. J ohnson, supra, 3 Cal. 3d 937). Consequently, any discrimina-
tion based on wealth can hardly be vindicated by reference to de facto
racial segregation, which we have already condemned. In sum, we aro
of the view that the school financing system discriminates on the basis
of the wealth of a district and its residents.

therefore, purely irrational inequalities even between two schools in n culturally
homogenous, uniformly white suburb would raise a real constitutional question."
(Fits. omitted.) (Id. at p. 497.) (See also Hawkins v. Town of Shaw, Alississippl
(5th Cir. 1071) 437 F.2d 1286 ; Norwalk CORR v. Norwalk Redevelopment Agency
(2(1 Cir. 1968) 305 F. 2(1 920, 931.)1 No reason appears to impose a more stringent
requirement where wealth discrimination is charged.

" One commentator has described state involvement in school financing in-
equalities as follows; "[The states] have determined that there will be public
education, collectively financed out of general taxes ; they have determined that
the collective financing will not rest mainly on a statewide tax base, but will be
largely decentralized to districts ; they have composed the district boundaries,
thereby determining wealth distribution among districts ; in so doing, they have
not only sorted education-consuming households into groups of widely varying
average wealth, but they have sorted non-school-using taxpayershouseholds and
othersquite unequally among districts ; and they have made education compul-
sory." His conclusion is that "(s]tate involvement and responsibilities are indis-
putable." (Michelman, supra, 83 Ham L. Rev. 7, 50, 48.)

"We recently pointed out the difficulty of categorizing racial segregation as
either de facto or de Jure. (San Francisco Unified School Dist. V. Johnson, supra,
3 Cal. 3(1 0:17. 0564574 We think the same reasoning applies to classifications
based on wealth. Consequently, we decline to attach an oversimplified label to the
complex configuration of public and private decisions which has resulted in the
present alloaction of educational funds.

72-100-72-32
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BEDUCATION AS A FUNDAMENTAL INTEREST

But plaintiff's equal protection attack on the fiscal system has an
addiiional dimension. They assert that the system not only draws
lines on the basis of wealth but that it "touches upon," indeed has a
direct and significant impact upon, a "fundamental interest," namely
education. It is urged that these two grounds, particularly in combi-
nation, establish a demonstrable denial of equal protection of the laws.
To this phase of the argument we now turn our attention.

Until the present time wealth classifications have been invalidated
only in conjunction with a limited number of fundamental interests
righits of defendants in criminal cases (Griffin; Douglas; 1Villianis;
Tate; Aptazo) and voting rights (Harper; Cipriano v. City Houma
(1969) 395 U.S. 701; Kramer v. Union School District (1969) 395 U.S.
621 ; cf. McDonald v. Board of Elections).21 Plaintiff's contention
that education is a fundamental interest which may not be conditioned
on wealthis not supported by any direct authority.22

We, therefore, begin by examining the indispensable role which edu-
cation plays in the modern industrial state. This role, we believe, has
two significant aspects: First, education is a major determinant of on

n But in Boddie v. Connecticut. num, 39 U.S. L.Week 4204. the Supreme Court
held that poverty cannot constitutionally bar nn individual seeking ft. divorce
from access to the civil courts. Using a due process, rather than an equal pro-
tection. rationale. the court ruled thnt nn indigent could not be required to pny
court fees and costs for service of process as a precondition to commencing a
divorce action.

22in Rhopiro v. Thompson (1069) 394 U.S. 018, in which the Supreme Court
invalidated stnte minimum residence requirements for welfare benefits. the high
court indicated, in dictum. that certain wealth discrhnination in the area of
education would be unconstitutional : "We recognize that ft State hns a vnlid
interest in preserving the fiscal integrity of its programs. it may legitimately
attempt to limit its expenditures. whether for public assistance, public education,
or any other program. But a State may not accomplish such a purpose by invidi-
ous distinctions between classes of its citizens. It could not, for example, reduce
expenditures for education by barring indigent children from its schools." (Id.
at p. 633.) Although the high court referred ta actual exclusion from school,
rather than discrimination in expenditures for education, we think the consti-
tutional principle is the snme. (See fn. 24. nnd accompanying text.)

A federal Court of Appeals has also held that education is arguably a funda-
mental interest. In Hargrave v. McKinney (tith Cir. 1069) 413 F.2d 320, the
Fifth Circuit ruled thnt a three-judge district court must be convened to con-
sider the constitutionality of a Florida statute which limited the local property
tax rate which n county could levy in raising school revenue. Plaintiffs con-
tended that the statute violated the equal protection clause because it allowed
counties with a high per-pupil assessed valuation to raise much more local reve-
nue than counties with smaller tax buses. The court stated : "The equal pro-
tection argument advanced by plaintiffs IR the crux of the case. Nothing that
lines drawn on wealth are suspect (fn. omitted] nnd that. we nre here dealing
with interests which :nay well be deemed fundamental. (fn. omitted] we cannot
say that there is no reasonably arguable theory of equal protection which would
support. a decision in favor of the plaintiffs. [Citations.r (rd. at p. 324.)

On remand, a three-judge court held the statute unconstitutional because there
was no rational basis for the discriminatory effect which it had in poor counties.
Having invalidated the statute under the traditional equal protectim test, the
court declined to consider plaintiffs' contention that education was a firadamental
interest, requiring application of the "strict scrutiny" equal protection standard.

ITorgrarc v. Kirk, nupra. 313 P. Sapp. 944). On appeal. the Supreme Court
vacated the district court's decision en other grounds, but indicated that on
renumd the lower court should thoroughly explore the equal protection issue.
( .4 skew v. Hargrave (1971) 401 U.S. 4704
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individual's chances for economic and social success in our competitive
society ; second, education is a imiqueinfluence on a child's develop-
ment as a citizen and his participation in political and community life.

[Me pivotal position of education to success in American so-
ciety and its essential role in opening up to the individual the
central experiences of our culture lend it an importance that
is undeniable.

(Note, "Development in the LawEqual Protection" (1969) 82 Ha vv.
L. Rev. 1065, 1129.) Thus, education is the lifetime of both the individ-
ual and society.

The fundamental importance of education has been recognized in
other contexts by the U.S. Supreme Court and by this court. These
decisionswhile not legally controlling on the exact issue before us
are persuasive in their accurate factual description of the significance
of learning."

The classic expression of this position came in Brown v. Board of
INucation (1954) 347 U.S. 483, which invalidated de jure segrega-
tion by race in public schools. The high court declared :

Today, education is perhaps the most important function
or State and local governments. Compulsory school attend-
ance laws and the great expenditures for education both
demonstrate our recognition of the iinportance of education
to our democratic society. It is required in the performance
of our most basic public responsibilities, even service in the
Armed Forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child
to cukural values, in preparing him for later professional
training, and in helping him to adjust normally to his en-
vironment, In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the
State has undertaken to provide it, is a right which must be
made available to all on equal terms. (Id., at p. 493.)

The twin themes of the importance of education to the individual
and to society have recurred in numerous decisions of this court. Most
recently in San Francisco Unified School District v. Johnson, supra,
3 Cal. 3d 937, where we considered the validity of an antibusing
statute, we observed,

Unequal education, then, leads to unepial job opportuni-
ties, disparate income, and handicapped ability to participate
in tIm social, cultural, and political activity of omit society.
(Id., at p. 950.)

Similarly, in Jackson v. Pasadena City School District, supra, 59 Cal.
2d 876, which raised a claim that school districts had been gerry-
mandered to avoid integration, this court said :

23 Defendants contend that these cases are not of precedential value bemuse
they do not consider education in the context of wealth diserimhmtion. hut
merely in the context of racial segregation or total exclusion from school. We
recognize this distinction, but cannot agree with defendants' conclusion. Our
quotation of these Cases is not intended to suggest that they control tlw legal
result which we reach here, but simply that they elopwntly express the crucial
importance of education.
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In view of the importance of education to society and to
the individual child, the opportunity to receive the schooling
furnished by the State must be made available to all on an
equal basis. (Id., at p. 880.)

When children living in remote areas brought an action to compel
local school authorities to furnish them bus transportation to class,
we stated :

We indulge in no hyperbole to assert that society has a
compelling interest in affording children an opportunityto
attend school. This was evidenced more than three centuries
ago, when Massachusetts provided the first public school sys-
tem in 1647. [Citation.] And today an education has become
the sine qua non of useful existence . . . . In light of the
public interest in conserving the resource of young minds,
we must unsympathetically examine any action of a public
body which has the effect of depriving children of the op-
portunity to obtain an education. (Fn. omitted.) (Manjares
v. Newton (1966) 64 Cal. 2d 365,375-376.)

And long before these last mentioned cases
'

in Piper v. Big Pine
"School Dist., supra, 193 Cal. 664, where an Indian girl sought to
attend State public schools, we declared :

[T] he common schools are doorways opening into chambers
of science, art, and the learned professions, as well as into
fields of industrial and commercial activities. Opportunities
for securing employment are often more or less dependent
upon the rating which a 3.outh, as a pupil of our public insti-
tutions, has received in his schoolwork. These are rights and
privileges that cannot be denied. (Id. at p. 673 ; see also Ward
v.Floyd (1874) 48 Cal. 36.)

Although 111 anjares and Piper involved actual exclusion from the
public schools, surely the right to an education today means more
than access to a classroom." (See Horowitz c6 Neitrzng, supra, 15
U.C.L.A. Rev. 787,811.)

It is illuminating to compare in importance the right to an educa-
tion with the rights of defendants in criminal cases and the right
to votetwo "fundamental interests" which the Supreme Court has
already protected against discrimination based on wealth. Although
an individual's interest in his freedom is unique, we think that from

hCf. Reynolds v. Slms MOO 877 U.S. 533. 562-1103. where the Supreme Court
asserted that the right to vote is impaired not only when a qunlified individual
is hnrred from voting, but also when the impact of his ballot is diminished by
unequnl electoral apportionment: "It could hardly be gninsnid that n consti-
tutionnl claim hn(1 been nsserted by nn allegation that certnin otherwise quali-
fied voters hnd been entirely prohibited from voting for members of their stnte
legislnture. And, if a Stnte should provide that the votes of citizens in one part
of the State should be given two limes, or five times, or ten times the weight
of votes of eitizens in nnother pnrt of the State. it could imrdly be contended
thnt the right to vote of those residing in the disfavored nrens had not been
effectively diluted. . . . Of course, the effect of stnte legislntive districting
schemes which give the same number of representntives to unequal numbers
of constituents is identienl. . one must be ever aware thnt the Constitution
forbids sophistiented as well as simple-minded modes of discrimination.' [Cita-
tion.)" (Fn. omitted.)
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a larger perspective, education may have far greater social significance
than a free transcript or a court-appointed lawyer.

[El &cation not only affects directly a vastly greater num-
ber of persons than the criminal law, but it affects them in
ways whichto the Statehave an enormous and much more
varied significance. Aside from reducing the crime rate (the
inverse relation is strong), education also supports each and
every other value of a democratic societyparticipation,
communication, and social mobility, to name but a few. (Foot-
note omitted. ) (Coons, Mune d gugarman, supra, 57 Cal. L.
Rev. 305, 362-363.)

The analogy between education and voting is much more direct :
Both are crucial to participation in, and the functioning of, a de-
mocracy. Voting has been regarded as a fundamental right because
it is "preservative of the other basic civil and political rights . . ."
(Reynolds v. Sims

,
supra, 377 U.S. 533, 562 . see Yick1Vo v. Hopkins

(1886) 118 U.S. 356, 3'10). The drafters of dm California constitution
used this same rationaleindeed, almost identical languagein ex-
pressing the importance of education. Article IX, section 1 provides :

A general diffusion of knowledge and intelligence being
essential to the preservation of the rights and liberties of the
people, the legislature shall encourage by all suitable means
the promotion of intellectual, scientific, moral, and agricul-
tural improvement. (See also Piper v. lig Pine School Dist.,
supra, 193 Cal. 664, 668.)

At a minimum, education makes more meaningful the casting of
a ballot. More syrnificantly, it is likely to provide the understanding
of and the interat in public issues which are the spur to involvement
in other civic and political activities.

The need for an educated populace assumes greater importance as
the problems of our diverse society become increasingly complex. The
U.S. Supreme Court has repeatedly recognized the role of public edu-
cation as a unifying social force and the basic tool for shaping domes-
tic values. The public school has been termed "the most powerful
agency for promoting cohesion among a heterogeneous democratic
people . . . at once the symbol of ourdemocracy and the most per-
suasive means for promoting our common destiny." (AI eColtum v.
Board of Education (1948) 333 U.S. 203, 216, 231 (Frankfurter, J.,
concurring) .) In Abington School Dist. v. Sohempp (1963) 374 U.S.
203, it was said that :

Americans regard the public schools as a most vital civic
institution for the preservation of a democratic system of
government. (Id. at p. 230; Brennan, J., concurring.)28

"The sensitive interplay between education and the cherished First Amend-
ment right of free speech has also received recognition by the United States
Supreme Court. In Shelton V. Tucker (1960) 364 U.S. 479, the court declared:
"The vigilant protection of constitutional freedoms is nowhere more vital than
In the community of American schools." (Id. at p. 487.) Similarly, the court
observed in Keyishian V. Board of Regent* (1907) 385 U.S. 589, "The classroom
is peculiarly the 'market place of ideas.' frhe Nation's future depends upon
leaders trained through wide exposure to [a] robust exchange oE ideas. . . ."
(Id. at p. 003.) (See also Tinker v. Des Moines School Dial. (1969) 893 U.S.
508,512; Epperson v. Arkansas (1908) 393 U.S. 97.)
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We are convinced that the distinctive and priceless function
of education in our society warrants, indeed compels, our
treating it as a "fundamental interest." 28

First, education is essential in maintaining what several commenta-
tors have termed "free enterprise democracy"that is. preserving an
individual's opportunity to compete successfully in the economic
marketplace, despite a disadvantaged background. Accordingly, the
public schools of this State are the bright hope for entry of the poor
and oppressed into the mainstream of American society."

Second, education is universally relevant.
Not every person finds it, necessary to call upon the fire

department or even the police in an entire lifetime. Relatively
few are on welfare. Every person, however, benefits from
education. . . . (Fn. Omitted.) (Croons, Cluno 80 Sugar-
man,supra, 57 Cal.L.Rev. at p. 388.)

Third, public education continues over a lengthy period of life
between 10 and 13 years. Few other government services have such
sustained, intensive contact with the recipient.

Fourth, education is unmatched in the extent to which it mokls the
personality of the youth of society. While police and fire protection,
garbage collection and street lights are essentially neutral in their
effect on the individual psyche, public education actively attempts
to shape a child's personal development in a manner chosen not by

"The uniqueness of education was recently stressed by the United States
Supreme Court in Painter v. Thompson (1971) 39 U.S. I..Week 759. where the
court upheld the right of Jackson, Mississippi to close its numicipal swimming
pools rather than operate them on an integrated basis. Distinguishing an earlier
Supreme Court decision which refused to permit the closing of schools to avoid
desegregation, the court stated : "Of course that case (lid not involve swinmling
pools but rather public schools, an enterprise we ha ve described as 'perhaps the
most important function of state and local governments.' Brown v. Board of UM-
cation, supra, at 493." (Id. at p. 4700, fn. 0.) This theme was echoed 1» the con-
curring opinion of Justice Blackmun, who wrote: "The pools are not part of the
city's educational system. They are a general municipal service of the nice-to-
have but not essential variety, and they are a service, perhaps a luxury, not
enjoyed by many communities." Id. at p. 4702.)

wIn this context, we flnd persuasive the following passage from frobami v.
Hansen, supra, 269 F. Supp. 401, which held, inter Min, that higher per-pupil
expenditures in predominantly white schools than in black schools in the District
of Columbia deprived "the District's Negro and poor public school children of
their right to equal educational opportunity with the District's white and
more affluent public school children." (Id. at if. 406.)

"If the situation were one involving racial imbalance but in some facility other
than the public schools, or unequal educational opportunity but without any
Negro or poverty aspects (e.g., unequal schools all within an economically
homogeneous white suburb), it might be pardonable to uphold the practice on a
minimal showing of rational basis.. But Alm .fusion of these two elements in
de facto segregation in public schools irresistably calls for additional justifica-
tion. What supports this call is . . . the degree to which the poor and the Negro
must rely on the public schools in rescuing themselves from their depressed
cultural and economic condition. . . ." (Id. at pp. 608.) Although we renlize
that the instant case does not present the racial aspects present in Hobson, we
flnd compelling that decision's assessment of the important social role of the
public schools.
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the child or his parents but by the State. (Coons, Clune & Sugarman,
8upra,57 Cal.L.Rev. at p. 389.)

[T]he influence of the school is not confined to how well it
can teach the disadvantaged child; it also has a significant
role to play in shaping the student's emotional and psycholog-
ical makeup. (Hobson v. Hamm, supra, 269 F. &pp. 401,
483.)

Finally, education is so important that the State has made it com-
pulsorynot only in the requirement of attendance but also by as-
signment to a particular district and school. Although a child of
wealthy parents has the opportunity to attend a private school, this
freedom is seldom available to the indigent. In this context, it has been
suggested that

a child of the poor assigned willy-nilly to an inferior State
school takes on the complexion of a prisoner, complete with
a minimum sentence of 12 years. (Coons, Chime & Sugarman,
supra, 57 Cal. L. Rev. at p. 388.)

C-THE FINANCING SYSTEM IS NOT NECESSARY TO ACCOMPLISH A
COMPELLING STATE INTEREST

We now reach the final step in the application of the "strict scrutiny"
egual protection standardthe &termination of whether the Califor-
nia school financing system, as presently structured, is necessary to
achieve a compell ing State interest.

The State interest which defendants advance in support of the
current fiscal scheme is California's policy "to strengthen and encour-
age local responsibility for control of public education." (Ed. Code,
§ 17300.) We treat separately the two possible aspects of this goal :

1. The granting to local districts of effective decisionmak-
ing power over the administration of their schools; and

2. The promotion of local fiscal control over the amount of
money to be spent on education.

The individual district may well be in the best position to decide
whom to hire, how to schedule its educational offerings, and a host of
other matters which are either of significant local impact or of such
a detailed nature as to require decentralized determination. But even
!tssummg arguendo that local administrative control may be a compell-
ing State interest, the present financial system cannot lbe considered
necessary to further this interest. No matter how the State decides to
finaire its system of public education, it can still leave this decision-
making power in the hands of local districts.

The other asserted policy interest is that of allowing a local district
to choose how much it wishes to spend on the education of its children.
Defendants argue :

Mf one district raises a lesser amount per pupil than
another district, this is a matter of choice and preference
of the individual district, and reflects the individual desire
for lower taxes rather than an expanded educational pro-
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gram, or may reflect a greater interest within that district in
such other services that are supported by local property taxes
as, for example, police and fire protection or hospital services.

We need not decide whether such decentralized financial decision-
making is a compelling State interest, since under the present financing;
system, such fiscal freewill is a cruel illusion for the poor school dis-
tricts. We cannot agree that Baldwin Park residents care less about
education than those in Beverly Hills solely because Baldwin Park
spends less than $600 per child while Beverly Hills spends over $1,200.
.As defendants themselves recognize, perhaps the most accurate reflec-
tion of a community's commitment to education is the rate at which
its citizens are willing to tax themselves to support their schools. Yet
by that standard, Baldwin Park should be deemed far more devoted
to learning than Beverly Hills, for Baldwin Park citizens levied a
school tax of well over $5 per $100 of assessed valuation, while resi-
dents of Beverly Hills paid only slightly more than $2.

In summary, so long as the assessed valuation within a district's
boundaries is a major determinant of how much it can spend for its
schools, only a district with a large tax base will be truly able to de-
cide how much it really cares about education. The poor district can-
not freely choose to tax itself into an excellence which its tax rolls
cannot provide. Tar from being necessary to promote local fiscal
choice, the present financing system actually deprives the less wealthy
districts of that option.

It is convenient at this point to dispose of two final arguments ad-
yanced by defendants. They assert, first, that territorial uniformity
in respect to the present financing system is not constitutionally re-
quired; and secondly, that if under an equal protection mandate rela-
tive wealth may not determine the quality of public education, the
same rule must be applied to all tax-supported public services.

In support of their first argument, defendants cite Salsburg v.
Marylavd (1954) 346 U.S. 545 and Board of Education v. Watson,
supra, 63 Cal. 2d 829. We do not find these decisions apposite in the
present context, for neither of them involved the basic constitntional
interests here at issue.28 We think that two lines of recent decisions
have indicated that where fundamental rights or suspect classi fit'ations
are at stake, a State's general freedom to discriminate on a geograph-
ical basis will be significantly curtailed by the equal protection clause.
(See Horowitz & Neitring, supra, 15 U,O.L.A. L. Rev. 787.)

21 Salsburg upheld a Maryland statute which allowed illegally seized evidence
to be admitted in gambling prownitions in one county, while barring use of such
evidence elsewhere in the State. But when Salsburg was decided, the Fourth
and Fourteenth Amendments had not yet been interpreted to prohibit the ad-
mission of unlawfully procured evidence in State trials. (Mapp v. Ohio (1001)
867 U.S. 048.) Consequently, the Supreme Court in &lobar!, treated the Mary-
land statute as simply establishing a rule of evidence, which was purely proce-
dural in nature. (846 U.S. at p. 550: see pp. 554-555 (Douglas, dissenting).)

In Watson we rejected a constitutional attack on a statute which required
special duties of the tax assessor in counties with a population in excess of four
million, even though we recognized that only Los Angeles County would be af-
fected by the legislation. In both caseS, the courts simply applied the traditional
equal protection test. and sustained the provision after finding some rational basis
for the geographic classification.
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The first baroup of precedents consists of the school closing cases, in
which the Supreme Court has invalidated efforts to shut schools in
one part of a State while schools in other areas continued to operate.
In Griffin v. School Board (1964) 377 U.S. 218 the court stated :

A State, of course, has a wide discretion in deciding
whether laws shall operate statewide or shall operate only in
certain counties, the legislature "having in mind the needs
and desires of each." Salsbu, 7 v. Maryland, supra, 346 U.S.,

iat 552. . . . But the record n the present case could not be
clearer that Prince Edward's public schools were closed ...
for one reason and one reason only : to ensure . . . that white
and colored children in Prince Edward County would not,
under any circumstances, go to the same sohool. Whatever
nonracial grounds might support a State's allowina a county
to abandon public schools, the object must be a conaitutional
one. . . . (Id. at p. 2314

Similarly, Hall v. St. Helena Parish School Board (E.D. La. 1961)
197 F. Supp. 649, affd. mem. (1962) 368 U.S. 515 held that a statute
permitting a local district faced with integration to close its schools
was youstitutionally defective, not merely because of its racial
consequences:

More generally, the act is assailable because its application
in one parish, while the State provides public schools else-
where, would unfairly discriminate against the residents of
that parish, irrespective of race. . . . [A]bsent a reasonable
basis for so classifying, a State cannot close the public schools
in one area while, at the same time, it maintains schools else-
where with public funds. (Fn. omitted.) (Id. at pp. 651
656.)

The Hall court specifically distinguished Salsburg stating :
The holding of Salsburg v. State of Maryland permitting

the State to treat differently, for different localities, the rule
against admissibility of illegally obtained evidence no longer
obtains in view of Mapp v. Ohio, 367 U.S. 643 . . . . Accord-
ingly, reliance on that decision for the proposition that there
is no constitutional inhibition to geographic discrimination in
the area of civil rights is misplaced: . . . [T]he Court [in
Salsburg] emphasized that the matter was purely "proce-
dural" and "local." Here, the substantive classification is
discriminatory.... (Id. at pp. 658-659, fn. 29.)

In the second group of cases, dealing with apportionment, the high
court has held that accidents of geography and arbitrary boundary
lines of local government can afford no ground for discrimination
among a State's citizens. (Kurland, Equal Educational Opportunity :
The Limits of COnstitutional Jurisprudence Undefined (1968) 35
U.Chi.L.Rev. 583, 585 ; see also Wise, Rich Schools, Poor Schools: The
Promise of Equal Educational Opportunity (1969) pp. 66-92.) Spe-
cifically rejecting attempts to justify unequal districting on the basis
of various geographic factors, the .court declared :

Diluting the weight of votes because of place of residence
impairs basic constitutional rights under the 14th amendment,



just as much as invidious discriminations based upon factors
such as race [citation] or economic status, Griffin v. Illinois,
351 U.S. 12, Doz Iles v. California, 372 U.S. 353. . . . The
fact that an individual lives here or there is not a legitimate
reason for overweighting or dilutincr the efficacy of his vote.
(Reynolds v. Sims, supra, 377 U.Sr533, 566, 567.)

If a voter's address may not determine the weight to which his bal-
lot is entitled, surely it should not determine the quality of his child's
education.20

Defendants' second argument boils down to this: If the equal pro-
tection clause commands that the relative wealth of school districts
may not determine the quality of public education, it must be deemed
to direct the same command to all governmental entities in respect to
all tax-supported public services; 30 and such a principle would spell
the destruction of local government. We unhesitatingly reject this
argument. We cannot share defendants' unreasoned apprehensions of
such dire consequences from our holding today. Although we intimate
no views on other governmental services,31 we are satisfied that, as we

"Defendants also claim that permitting school districts to retain their locally
raised property tax revenue does not violate equal protection because "[t]he
power of a legislature in respect to the allocation and distribution of public
funds is not limited by any requirement of uniformity or of equal protection of
the laws." As an abstract proposition of law, this statement is clearly overboard.
For example, a state Legislature cannot make tuition grants from state funds to
segregated private schools in order to avoid integration. (Brown v. South Caro-
lina State Board of Education (D.S.C. 1968) 296 F. Supp. 199, add. mem. (1968)
393 U.S. 222 ; Poindexter v. Louisiana Financial Assistance Commission (E.D. La.
1967) 275 F. Supp. 833, affd. mem. (1968) 389 U.S. 571.) The eases cited by
defendants are inapplicable in the present context. Neither Hess v. Mullaney
(9th Cir. 1054) 213 F. 2d 635, cert. den. sub nom. Hess v. Dewey (1954) 348
U.S. 836, nor Gen. Amer. Tank Car Corp. v. Day (1926) 270 U.S. 367 involved
a claim to a fundamental constitutional interest, such as education. (See Coons,
Chine & Sugarman, supra, 57 Cal. L. Rev, at p. 371, fn. 184.)

**In support of this contention, defendants cite the following quotation from
MaeMillan Co. v. Marke (1920) 184 Cal. 491, 500, in which we upheld the con-
stitutionality of a statute providing free textbooks to high school pupils : "[T]he
free school system . . . is not primarily a service to the individual pupils, but
to the community, just as fire and police protection, public libraries, hospitals,
playgrounds, and the numerous other public service utilities which are provided
by taxation, and minister to individual needs, are for the benefit of the general
public" Whatever the case as to the other services, we think that in this era of
high geographic mobility, the "general public" benefited by education is not
merely the particular community where the schools are located, but the entire
state.

'We note, however, that the Court of Appeals for the Fifth Circuit has re-
cently held that the equal protection clause forbids a town to discriminate racial-
ly in the provision of municipal services. In Hawkins v. Town of Shaw, Missis-
sippi, supra, 437 F. 2d 1286, the court held that the town of Shaw, Mississippi
had an affirmative duty to equalize such services as street paving and
sanitary sewers, surface water drainage, water mains and fire hydrants. The
decision applied- the "strict scrutiny" equal protection standard and reversed
the decision of the district court which, relying on the traditional test, had found
no constitutional infirmity.

Although racial discrimination was the basis of the decision, the court in-
timated that wealth discrimination in the provision of city services might also
be invalid : "Appellants also alleged the discriminatory provision of municipal
services based on wealth. This claim was dropped on appeal. It is interesting to
note, however, that the Supreme Cou tated that wealth as well as race
renders a classification highly suspecit us demanding of a more exacting
judicial scrutiny [Citation.)" (Id. at p. , n.1.)
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have explained, its uniqueness among public activities clearly demon-
strates that education must respond to the command of the equal
protection clause.

We, therefore, arrive at these conclusions. The California public
school financing system, as presented to us by plaintiffs' complaint sup-
plemented by matters judicially noticed, since it deals intimately with
education, obviously touches upon a fundamental interest. For the
reasons we have explained in detail, this system conditions the full
entitlement to such interest on wealth, classifies its recipients on the
basis of their collective affluence and makes the quality of a child's
education depend upon the resources of his school district and ulti-
mately upon the pocketbook of his parents. We find that such financing,
system as presently constituted is not necessary to the attainment of
anycompelling State interest. Since it does not withstand the requisite
"strict scrutiny," it denies to the plaintiffs and others similarly situated
the equal protection of the laws.32 If the allegations of the complaint
are sustained, the financial system must fall and the statutes compris-
ing it must be found unconstitutional.

IV
Defendants' final contention is that the applicability of the equal

protection clause to school financin_g has already been resolved ad-
versely to plaintiffs' claims by the Supreme Court's summary affirm-
ance in McInnis v. Sharirooupra, 293 F. Supp. 327, a ff'd. mem. sub.
nom. McInnis v. Ogihne (1969) 394 U.S. 322, and Burruss v. Wilk-
erson (W.D. Va. 1969) 310 F. Supp. 572, aff'd. mem. (1970) 397 U.S.
44. The trial tourt in the instant action cited McInnis in sustaining
defendants' demurrers.

The plaintiffs in McInnis challenged the Illinois school financing
system, which is similar to California's, as a violation of the equal pro-
tection and due process clauses of the 14th amendment because of the
wide variations among districts in school expenditures per pupil.
They contended that :

. . . only a financing system which apportions public funds
according to the educational needs of the students satisfies the
14th amendment (Footnote omitted) (293 F. Supp at p. 331).

A three-judge Federal district court concluded that the complaint
stated no cause of action

The United States Commission on Civil Rights has stated that "Mt may well
be that the substantial fiscal and tangible inequalities which at present exigt
between city and suburban school districts . . . contravene the 14th amendment's
equal protection guarantee." Relying on the quotation from Brown v. Board of
Education, supra," 'where a State provides education, it must be provided to
all on equal terms' "the commission concluded that this passage "would appear
to render at least those substantial disparities which are readily identifiable
such as disparities in fiscal support, average per pupil expenditure. and average
pupil-teacher ratiosunconstitutional." The commission also cited the reappoint-
ment decisions and Griffin v. Illinois, supra. concluding, "Here, as in Griffin, the
State may be under no obligation to provide the service, but having undertaken
to provide it, the State must insure that the benefit is received by the poor as
well as the rich in substantially equal measure." (U.S. Commission on Civil
Rights, op. cit. supra, p. 261 fn. 282.) '
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. . for two principal reasons :
1. The 14th amendment does not require that public

school expenditmes be made only on the basis of pupils'
educational needs; and

j2. The lack of udicially manageable standards makes
this controversy nonjusticiable.
(Footnote omitted.) (293 F. Supp. at p. 329.) [Italics
added.]

The court additionally rejected the applicability, of the strict scrutiny
equal protection stamiard and ruled that the Illinois financing scheme
was rational because it was

. . desioned to allow individual localities to determine their
own tax eurden according to the importance which they place
upon public schools (Id. at p. 333.)

The U.S. Supreme Court affirmed per curiam with the following order :
The motion to affirm is granted and the judgment is af-

firmed (394 U.S. 322).
No cases were cited in the High Court's order; there was no oral
argument.33

Defendants argue that the IIigh Court's summary affirmance fore-
closes our independent examination of the issues involved. We dis-
agree.

Since McInnis reached the Supreme Court by way of appeal from a
three-judge Federal court, the High Court's jurisdiction was not dis-
cretionary (28 U.S.C. § 1253 (1964) ). In these circumstances, de-
fendants are correct in stating that a summary affirmance is formally
a decision on the merits. However, the significance of such summary
dispositions is often unclear, especially where, as in McInnis, the Court.
sites no cases as authoriey and guidance. One commentator has
stated:

It has often been observed that the dismissal of an appeal,
tedmically an adjudication on the merits, is in practice often
the substantial equivalent of a denial of certiorari." (D. Cur-

The Three-Judge District Court in Constitutional Liti-
gation (1964) 32 U. Chi. L. Rev. 1, 74, fn. 365.)

Frankfurter and Landis had suggested earlier that the pressure of the
Court's docket and differences -of opinion among the judges operate

. .. to subject the obligatory jurisdiction of the Court to dis-
cretionary considerations not unlike those governing certi-
orari." (Frankfurter & Landis The Business of the SUpreme
Court at October Term,1929 (1.930) 44 Harv.L.ReV. 1, 14.)

s' The plaintiffs in Barran attacked the constitutionality of the Virginia School
financing scheme. The decision of the district court, which dismissied their com-
plaint for failure to state a claim, was cursory, containing little legal reasoning
and relying on McInnis v. Shapiro for precedent. Consequently, the parties to the
instant action have centered their discussion on McInnis, and we follow suit.

" Although the Supreme Court affirmed the McInnis decision, rather than dis-
missing the appeal, Currie's statement is probably entirely applicable anyway.
In upholding decisions of.lower-courts of appeal, the Supreme Court "will affirm
an appeal .from a, federal 'court, but will, dismiss an appealffrom a 'state court
'for want of a substantial federal question.' Only history wonld seem, to justify
this distinction.. .." (Stern 8: Gressman, Supreme Court Practice (4th ed. 1000)
at p. 233.)
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Between 60 and 84 percent of appeals in recent years have been sum-
marily handled by the Supreme Court without opinion. (Stern &
Gressman, op. dt, 'supra, at p. 194.) 85

At ally rate, the contentions of the plaintiffs here are significantly
different from those in McInnis. The instant complaint employs a
familiar standard which has guided decisions of both the United States
and California supreme courts : discrimination on the basis of wealth
is an inherently suspect classification which may be justified only on
the basis of a compelling State interest. (See cases cited, part III,
supra.) By contrast, the AkInniss plaintiffs repeatedb: emphasized
educational needs" as the proper standard for measuring school fi-

nancing against the equal protection clause. The district court found
this a "nebulous concept" (293 F. Silo. 327, 329, footnote 4)so
nebulous as to render the issue nonjusticiable for lack of " 'discoverable
and manageable standards' " 38 (Id. at p. 335). In fact, the nonjusti-
ciability of the "educational needs" standard was the basis for the

annis holding; the district court's additional treatment of the sub-
stantive issues was purely dictum. In this context, a Supreme Court
affirmance can hardly be considered dispositive of the significant and
complex constitutional questions presented here."

Assuming, as we must in light of the demurrers, the truth of the
material allegations of the first stated cause of action, and considering

33 Summary disposition of a ease by the Supreme Court need not prevent the
court from later holding a full hearing on the same issue. The constitutionality
of compulsory school fiag salutes is a case in point. For three successive years
in Leoles v. Landers (1M) 302 U.S. 656 ; Hering v. State Board of Education
(1038) 303 U.S. 624 ; and Johnson v. Deerfield (1939) 306 U.S. 621the Supreme
Court summarily upheld lower court decisions which ruled such requirements
constitutional.

The very next year the high court granted certiorari in itinersvillc .District
v. Gohitis (1940) 310 U.S. 586, thereby providing for oral argument and a full
briefing of the issue. Although in Gobitis it adhered to its earlier per curiam
decisions, three years later the court reversed its position and ruled such re-
quirements invalid. (Board of Education v. Barnette (1943) 319 U.S. 624.)

" The plaintiffs in Durruss also relied on an "educational needs" standard in
their attack on tbe Virginia school financing scheme, causing the district court
to remark : "However, the courts have neither the knowledge, nor the means. nor
the power to tailor the public moneys to fit the varying needs of these students
throughout the State." (310 F. Supp. at p. 574.)

3? In a comprehensive article on equal protection and school financing, three
commentators have stated: "The meaning of MoInnis v. Shapiro is ambiguous;
but the case hardly seems another Plenty V. Ferguson. Probably but a temporary
setback, it was the predictable consequence of an effort to force the court to
precipitous and decisive action upon a novel and complex issue for which neither
it nor the parties were ready. . . . [T]he plaintiffs' virtual absence of intelligible
theory left the district court bewildered. Given the pace and character of the
litigation, confusion of court and parties may have been inevitable, foreordain-
ing the summary disposition of the appeal. The Supreme Court could not have
been eager to consider an issue of this magnitude on such a record. Concededly
its per curiam affirmance is formally a decision on the merits, but it need not
imply the Court's permanent withdrawal from the field. It is probably most sig-
nificant as an admonition to the protagonists to clarify the options before again
invoking the Court's aid." (Coons, Chine & Sugarman, supra, 57 Cal. L. Rev, at
pp. 308--309. )

The Supreme Court's willingness to order a full hearing by a federal district
court on the issues raised in Hargrave v. Kirk (see Askew v. Hargrave, supra,
401 U.S. 476), indicates to us that it does not-consider the applicability of the
equal protection clause to educational financing foreclosed by its decisions in
McInnis and Burruss.

_ f1-kfirki1. 504c.
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in conjunction therewith the various mattets which we have judicially
noticed, we are satisfied that plaintiff children have alleged facts show-
ing that tbe public school financing system denies them equal protec-
tion of the laws because it. produces substantial disparities among
school districts in the amount of revenue available for education.

The second stated cause of action by plaintiff parents by incorpo-
rating the first cause has, of course, sufficiently set forth the consti-
tutionally defective financing scheme. Additionally, the parents allege.
that they are citizens and residents of Los AngelesCounty ; that they
are owners of real property assessed by the county; that some of de-
fendants are cotmty officials: and that as a direct result of the financ-
ing system, they are required to pay taxes at a higher rate than tax-
payers in many other districts in oraer to secure for their children the.
same or lesser educational opportunities. Plaintiff parents join with .
plaintiff children in the prayer of tbe complaint that the system. be .

declared unconstitutional and that. defendants be required to restruc-
ture the present financial system so as to eliminate its unconstitutionat
aspects. Such prayed for relief is strictly injunctive and seeks to pre--
vent Public. officers of a county from acting under an allegedly void'
law. Plaintiff parents then clearly have stated a cause of action since::

. . . [i]f the . . . law is unconstitutional, then county
officials may be enjoined from spending their time carrying
out its provisions . . . . (Blair v. Pitchess (1971) 5 Cal.
3d ; Code Civ. Proc., sec. 526a.)38

Because the third cause of action incorporates by reference the alfe-
(rations of the first and second causes and simply seeks declaratory
relief, it obviously sets forth facts sufficient to constitute a cause of
action.

By our holding today we further the cherished idea of American,
education that in a democratic society free public schools shall make
available to all children equally the abundant gifts of learning. This
was the credo of Horace Mann, which has been the heritage and the.
inspiration of this country.

I believe [he wrote], in the existence of a great, immortat
immutable principle of natural law. or natural ethicsa
principle antecedent to all human institutions, and incapable.
of being abrogated by any ordinance of man . . . which
proves the absolute mkt to an education of every human
being that comes into the world, ancl which, of course, proves
tbe correlative duty of every government to see that the
means of that education are provided for all. . . .

inal (Old South Leaflets V, No. 109 (1846) pp. 177-
180 (Tenth annual Report to Mass. State Bd. of Ed.), quoted
in "Readings in Amencan Education" (1963 Lucio ed.) p.
336.)

'a Although plaintiff parents bring this action against state, as well as county,.
officials, it has been held that state officers too may be sued under section 526a.
(Blair v. Pitekess, supra, 5 Cal. 3d ; California State Employees' Assn. V. WE-
liams (1970) 7 Cal. App. 3d 390, 895; Ahlgren v. Carr (1962) 209 Cal. App. 2d 248
252-254.)
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The judgment is reveesed and the cause remanded to the trial court
with directions to overrule the demurrers and to allow defendants a.
reasonable time within which to answer.

SutztvAN, J.
We concur:

WRIGHT) C. J.
PETERS) J.
TOBRINER) J.
Mom, J.
BURKE, J.

DISSENTING OPINION BY McCOMB, J.

I dissent. I would affirm the judgment for the reasons expressed by
Mr. Justice Dunn in the opinion prepared by him for the Court of
Appeal in Serrano v. Priest (Cal. App.) 89 Cal. Rptr. 345.

Mc Comp, J.



VAN DUSARTZ v. HATFIELD

334 F.Supp. 870 (D.C. Minn. 1971)

MEMORANDUM AND ORDER

FILED OCTOBER 12, 1971

This is one of three actions brought by various parties to challenge
the constitutional validity of Minnesota s system of financing public
elementary and secondary education. The companion cases ari Minne-
sota Federation of Teachers, et al. v. Hatfield, et al., 4-71 Civ. 458.
and Minnesota Real Estate Taxpayers Association, et al. v. State ol
Minnesota, et al., 3-71 Civ. '233.

Plaintiffs in the above-entitled action base their claims solely on
the alleged denial of equal protection of the laws to a class of plaintiff
schoolchildren they purport to represent. Jurisdiction of this court is
invoked pursuant to 28 U.S.C. 1343 (3) and (4) because plaintiffs'
cause of action arises under the Civil Rights Act, 42 U.S.C. section
1983.

Defendants have moved to dismiss in all three cases on the grounds
that the complaints fail to state a claim upon which relief can be
granted and that the cases are moot.

Since the above-entitled case appears to be on solid jurisdictional
grounds as to the plaintiff pupils and does not raise pendent claims
under the laws or constitution of Minnesota, this Court chooses to
analyze the narrow claims presented here in light of the recent Cali-
fornia Supreme Court decision in Serrano v. Priest, 5 Cal. 3d 584,

21___ (1971). Although separate orders will be entered
denying defendants' motions to dismiss in the other two cases, the
Court chooses to postpone any ruling on the other complex issues
presented by those complaints.

The primary purpose here is to test the plaintiff children's cause of
action, and to examine the substantive issues raised by their complaint.
With proper deference to the legislature it is appropriate to consider
the correctness of the Serrano rule andto examine the applicability
of the equal protection clause to the instant case.

The issue posed by the children, here as in Serrano, is whether
pupils in publicly financed elementary and secondary schools enjoy a
rig,ht under the equal protection guarantee of the 14th amendment to
have the level of spending for their education unaffected by variations
in the taxable wealth of their school district or their parents. This Court
concludes that such a right indeed exists and that the principle an-
nounced in Serrano v. Priest is correct. Plainly put, the rule is that the
level of spending for a child's education may not be a function of

(512)
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wealth other than the wealth of the State as a whole. For convenience
we shall refer to this as the principle of "fiscal neutrality," a reference
previously adopted in Serrano.1

This Court will treat defendants' mOtion to dismiss as a motion for
summary judgment in which, for the purposes here, plaintiffs' allega-
tions of fact imist be taken as true. These allegations will be supple-
mented by judicial notice of facts appearing in official public records
and reports which have been stipulated to by the parties herein. The
State has argued that the expiration of M.S.A. section 124.211 has
rendered the complaint moot. If in fact the existing vacuum in "equal-
izing" State aids were to continue, the influence of district wealth vari-
ations would be even more extensive and invidious than what we are
about to describe. In fact, the opposite is true; it has seriously aggra-
vated the injury. In fairness to the State it shall be assumedcontrary
to factthat there presently continues in existence a system of sub-
ventions similar to the recently expired system.

The recently expired Minnesota system appears structurally indis-
tinguishable in its basic parts from the California system described
in the Serrano opinion, supra at 591-595. The Minnesota pupilslike
those in Serranoallege that the number of dollars per pupil spent
in their school districts is a function of the amount of taxable wealth
per pupil located within the boundaries of those districts and thus
subject to the local educational levy. See M.S.A. chapter 124. School
districts in Minnesota differ in taxable wealth per pupil. Indeed, some
districts have almost no taxable wealth, while others range up to
and even above $30,000 per pupil. The plaintiff children reside in rel-
atively poor di stricts.2

The State has assisted the poorer districts with "equalizing" aid
but in a manner which offsets only a portion of the influence of dis-
trict wealth variations.3 To be specific, in 1970-71 if a school district's
tax rate were at least 20 mills, it was guaranteed a total of $404 spend-
able dollars by the State. Thus if the local levy of 20 mills raised only
$200 (in a district with $10,000 assessed valuation per pupil) the State
supplemented this with a subvention of $204 per pupil. If the district
was sufficiently wealthy that a 20-mill levy raised more than the $404
guarantee. it retained the excess collection and now has it available
for expenditure. There appear to be a number of districts in this envi-
able position.

In addition the State has guaranteed to every district a minimum
State subvention of $141 per pupil. Thus, a rich district which raised

The analysis here generally parallels that appearing in J. Coons, W. Clume.
and S. Sugarman, "Private Wealth and Public Education" (Cambridge, Harvard
University Press, 1970), hereinafter cited as "Private Wealth and Public
Education."

2 The rule adopted here and in Serrano does not depend upon the personal
wealth of the pupils or their parents. It is sufficient that the plaintiffs be
members of the larger class of pupils injured which class is defined as the pupil
population of relatively poor school districts. Serrano v. Priest, 5 Cal. 3d at 601,

P. 2d at Whether "relative" poverty includes every district poorer than
that one district richest in assessed valuation per pupil need not now, be de-
termined, nor would this appear to have great practical significance in the appli-
cation of the general principle.

3 The examples that follow in the text are all hypothetical applications of
§ 124.211.

72-166-72-88
yr," $
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$450 at the 20-mill rate may spend $591 per pupil. What is important
about this flat g.rant is that it is useful only to the richer districts. Even
if it were abolished, those districts poor in taxable wealth would re-
ceive no less than they now do, because the $1.41 is counted as pait
of the equalizing aid. As in our previous example a poor district
raising only $200 with the 20-mill local rate would receive its $204
from the State in "equalizing" money even if the $141 auaranteed min-
imum did not exist. Thus this latter guarantee acts in elect as a unique
bonus solel3: for the benefit of rich districts.

Finally, insofar as districts exceed the 20-mill local tax rate (ap-
parently all poor districts do) they are essentiaily on their own. For
every additional mill on its local property a district with $20,000 val-
uation per pupil adds another $20 per child in spendincr; a district
with $5,000 valuation per pupil adds only $5 in speneng. Put an-
other way, above 20 mills there is a high correlation per pupil wealth
and the ammmt available to spend for education for the same mill
rate.

To sum up the basic structure, the rich districts may and do enjoy
both lower tax rates and higher spending. A district with $20,000 as-
sessed valuation per pupil and a 40-mill tax rate on local property
would be able to spencl $941 per pupil ; to match that level of spend-
ing the district with $5,000 taxable wealth per pupil would have to
tax itself at more than three times that rate, or 127.4 mills.

There are apparently many minor refinements and subventions, none
of which alter this essential patte The overall conclusion is inescap-
able. The level of spendina for publicly financed education in lihme-
Rota is profoundly affectdby the wealth of each school district. Chil-
dren living in districts poorer than the richest, are proportionately
disadvantaged. It is this class which pupil plaintiffs claim to repre-
sent.

It may be true, of course, that not every difference in spending level
is traceable into a difference in effectiveness of education. We must
recognize that there has been disagreement among scholars over the
degree to which money counts.° For present purposes, however, it is
sufficient that tdie relation between cost and quality of education has
been alleged. In any event., the legislature would seem to have fore-
closed this issue to the State by establishing a system encouraging
variation in spendino.; it would be high irony for the State to argue
that large portions cif the educational budget authorized by law in
effect are thrown away. The courts that have considered the issue are
in agreement.°

4 Defendants' contention that other categories of state aids substantially in-
crease the revenue of many schools may raise a question of fact, i.e. wbether
the dependence on local school district wealth is overcome by these other aids.
However, for purpose of this motion, we must accept as true plaintiffs' allegation
of wealth dependence.

5 The cOmpeting views are summed up in Serrano v. Priest, 5 Cal: 3d at 601,
P.2d at (tn. 16). It is noteworthy that, while Prof. James Cole-

man's earlier work is sometimes interpreted to question the cost-quality relation.
his forewont to Private Wealth and Public Education'suggests that spending
differences are a significant factor in education.

°The cases are collected in the Serrano opinion at f.n. 10, 5: Cal. 3d at601 - P.2d at
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Furthermore, this Court notes the affidavit of Van D. Mueller,
attached to plaintiffs' brief in that it gives an indication of the cor-
relation between spending per pupil and the quality of education. The
statements made in the affidavit must, under the law, be taken as true
for the purpose of determining whetter plaintiffs have spelled out a
cause of action. Mueller flatly states :

The districts having the lowest perpupil expenditure, which
aregenerally the poorest districts in terms of assessed val-
uation per pupil unit, offer an education that is inferior to
the districts having the highest per pupil expenditures.

While the correlation between expenditure per pupil and the qual-
ity of education may be open to arownent, the Court must assume here
that it is high. To do otherwise wald be to hold bhat in those wealthy
districts where the per pupil expenditure is higher than some real or
imaginau norm, the school boards are =rely wasting the taxpayers'
money. 'rhe Court is not willinhr to so hold, absent some strong evi-
dence. Even those who staunchly advocate that the disparities here
complained of are the result of local control and that such control and
taxation with the resultina inequality should be maintained would not'
be willing to concede OA such local autonomy results in waste or
inefficiency.

The disparities demonstrated by the California court in SermnO
stood outin bold relief, while the figures supplied by the Minnesota
Department Of Education tend to show a lack of such

e.(meat.

disparities.
Nevertheless,this Court must accept at face valne the tiffidavit of Muel-
ler which states that if the statistics for Minnesota are arranged in
the same manner as in California,.that is, dividing elementary and
secondary school figures, the disparities are "very comparable." 'rims,
there is little or no difference between the factual allegations in this
case and those in Serrano.

Tbe U.S. Supreme Court has employed two distinct approaches to
claims asserted under the equal protection clause of the 14th amend-
ment. See, for example Shapiro v. Thompson, 394 U.S. 618 (1969)
and McGowan v. Maryland, 366 U.S. 420 (1961. ) These approaches
involve substantially different degrees of deference for State legisla-
tion depending upon its subject matter and character. Most regulation
by the States of most kinds of interests is judged merely by the ration-
ality of the relation between the State's objective and the means of
rerrulation (the statutory or administrative classifications) chosen. The
Cinirt does not ordinarily undertake to evaluate purposes and effects
as such. This test of the relation of means to ends might plausibly be
applied to the Minnesota system here attached. If the State's objective
is a "general and uniform system" of education, as article VIII,
sections 1 and 2 of the Minnesota constitution declare, it might be
wondered whether the means chosen are rationally adapted to that
goal.

However, this issue is not reached because, in the present case, the,
stricter test of equal protection is clearly more appropriate. This ap-
proach requiring close scrutiny of the State law by the Court , is
triggered whenever either a 'fundamental interest" is at stake or
the State has employed a "suspect classification." Here. both such

tJik..1
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factors are involved and mutually reinforce the pupil plaintiffs'
attack upon the system.

First, as to the speciall3r protected interest : Where the onus of a
legislative classification falls upon an interest which is classified as
"fundamental," the State bears the burden of demonstrating a com-
pelling interest 'cf its own which is served by the challenged legisla-
tion and which cannot be satisfied by any other convenient legal struc-
ture."' That approach fits this case because the interest at. stake is
education. The Serrano opinion, supra at 604-610, has éoriectly in-
ferred from relevant expressions of the U.S. Supreme Court and from
the nature of education itself that this interest is truly fundamental
in the constitutional sense.

It is unnecessary to repeat the persuasive analysis of the California
court on this point, but it is worth observing that education in this
respect is to be sharply distinguished from most other benefits and
services provided by government.8 It is not the "importance" of an
asserted interest which alone renders it specially protected. One can
concede the significance of welfaretpayments to an indigent and yet
*accept the result in Dandridge v. Wi2liam8, where the Court did not
face a suspect classification" Education has a unique impact on the
mind, personality, and future role of the individual child. It is basic
to the functioning of a free society and thereby evokes special judicial
solicitude."

Now we consider the relevance of the legislative classification. As
noted above, the pupils' objection to the financing system is augmented
b7 the nature of the classifying factdistrict wealthby which the
distribution of education is affected and, in significant degree de-
termined. In a number of decisions over, the last 15 years the U.S.
Supreme Court has made it plain that classifications based upon wealth
are suspect. These decisions, convincingly analyzed in Serrano," are

1 Shapiro v. Thompson, 394 U.S. .618 (1969). See also erl*n v. Illinois, 351.I'tS. 12 (1956) Douglas v. 'California, 372 US. 853 (1963) ; Harper v. Virginia
Board-of Electiens; 883 U.S. 66s (1966)1. /framer v. Union Free' School Distilet
No. 1.5, 895 U.S. 621 (1969). The fundamental interest cases and the rationale
of,. the, correlative , "compelling interest" test are considered at. length .in, the-
Serrano opinion, ,5 Cal. 8d at 604-611, P. 2d at ,

° And thus, incidentally, does not constitute an oPening 'Wedge foreventual
fiscal neutrality government "serVices through the medium Of the 14th
Amendment, Serrano v. Prieit, 5 Cal.. 3d at 613=614 ;: Coones, Clune, and Sugar-
man, Private Wealth and .PUblic Education, 414-419 (1970).

'397 U.S. 471 (1970). See also James v. Valtierra, 402 U.S. 137 (1971).. (The,
interest in housing). In. another respect Valtietra actually .suPpOrts the "fun-
damentality" of the interest in educatiOn.: The' Court there emphasized thn
special. importance of the democratic process exemplified in' local plebiseites.
That perspective here assists . pupil plaintiffs who ask rio more than equal
caVacity for local voters to raise, school money. in tax referenda, thus making
the democratic Process all 'the more effective

; " Even the majority' opinion in .Dandridga seems to Intinnite thiS by ite cita-
tion of the decision in Shelton v. Tucker, 364 U.S. 479 (1960) as the exemplar
of, the Court's commitment to. a. special view of equal:- protection in ,those areas
where -"freedom guaranteed by the Bill of Rights" may he affected. -897 U.S.
at 484 In Shelton, Mr. Justice Stewart for the taajoritP had declared that "The
vigilant' protection 'of -conatitUtional :freedoms in no*here More ...Mal than' in
the coMmunity of Ainerican Schools", 864 U.S. a 487... . '

"Cal. 3d at 597.7604. Elaborate analyses of these 'cases appear:in Note; '"De-:
velopments in the LaviEqual Protection" 82 Harv. L: Rev. 1065 (1969) ;
Michelman, "On Protecting the Poor ThrOugh .the Fourteenth Amendment"
81 Hare L. Rev. (1969) ; Private Wealth and Public Education, 859-387.
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well known and need no comment here. What is important to note is
that the objection to classification by wealth is in this Case aggravated
by the fact that the variations in wealth.are State created. This is not
the simple instance in which a poor man is injured by his lack of funds.
Here the poverty is that of a governmental unit that the State itself
has defined and commissioned. The heaviest burdens of this system
surely fall de facto upon those poor families residing in poor districts
who cannot escape to private schools, but this effect only magnifies the
odiousness of the explicit discrimination by the law itself against all
children living in relatively poor districts.

This does not suggest that by itself discrimination by wealth is
necessarily decisive. No court has so held. However, when the wealth
classification affects the distribution of public education, the consti-
tutional significance is cumulative."

It cannot be argued that a quality education endows its recipient
with a distinct economic advantage over his less educated brethren. By
these standards the inexorable effect of educational financing. system
such as here maintained puts the State in the position of making the
rich richer and the poor poorer. If added to this problem is the prob-
lem that the parents of children who live in poor districts have also a
lower income than the parents in wealthier districts, then the disparity
may be even more severe than that alleged by plaintiffs.

A State, of course,,could have a powerful and legitimate interest in
maintaining the strength of local government bY preserving loeal
choice in school spending. If that interest Were "compelling"and suf-
ficiently soand if because of some extremely important State need,
it were necessary that only wealthy children be g;iven quality educa-
tion and that poor children be denied such, then the present financing
structure might be justified. (See.Shapiro v. Thompson, 394 U.S. 618,
(1969).) Whether this interest of the State is constitutionally corn-,
pelling, however, need not be decided for two reasons. BT its own acts,
the State has indicated that it is not primarily interested in local choice
in school matters. In fact, rather than reposing in each school district
the economic power to fix. its. own level of per-pupil expenditure, the
State has so arranged the structure as to guarantee that some districts
will spend low (with high taxes) while others will spend high (with
law taxes). To promote such an erratic dispersal, of privilege and
burden on a theory of local control of spending would be quite
i mpossible.' 3

The second reason for ignoring the question of whether the State's
interest is compelling is that, under the constitutional standard here
adopted, if the State chooses to emphasize local, control, it reniains free

12 AS with the conjunction of poverty and the voting interest in Harper v.
Virginia Board of Elections, 383 U.S. 663 (1966), or poverty and the interest
in access to appellate review as in Griffin V. Illinois, 351 U:S. 12 (1950. ,

11 The Serrano opinion states the idea : ,

"We need not decide whether such decentralized financial decision-making is
a compelling state interest, since under the present financing system, such fiscal
freewill is a cruel illusion for the poor school district . . . . . . Far from being
necessary to promote local fiscal choice, the present financing system actually
deprives tbe less wealthy districts of that option . .." 5 Cal. ad at 611.

b"1,12
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to do so to whatever degree it wishes. In fact, it is the singular virtue
of the Serrano principle that the State remains free to pursue all
imaginable interests except that of distributing education according to
wealth. The State makes the argument that what plaintiffs seek here
is uniformity of expenditure for each pupil in Minnesota. Neither this
case nor Serrano requires absolute uniformity of school expenditures.
On the contrary, the fiscal neutrality principle not only removes dis-
crimination by wealth but also allows free play to local effort and
choice and openly permits the State to adopt one of many optional'
school funding systems which do not violate the equal protection
clause."

IV

The State argues Unit the issues here posed have been foreclosed by
McInnis v. Shapiro. 293 F. Supp. 327 (N.D. Ill. 1968). aff'd sub nom
McInnis v. g lirie. 394 U.S. 322 (1969), and Burress v. Wilkerson. 310
F. Supp. 572 (W.D.Va. 1969) aff'd nom. 397 U.S. 74 (1970). It is true
that the present complaintlike the two decisions notedcontained
references to a duty of the State to respond to individual "needs" of
pupils. Tt appears that plaintiffs herein have now abandoned this as-
pect of their claim. In any event such a claim is in fact foreclosed by
McInnis and Burress, supra. These two decisions, however, do not
speak to the issue here consideredwhether there is a right to mere
fiscal neutrality. As the Serrano decision makes clear, the Supreme
Court left that issue open. See Askew v. Hargrave. 401 V.S. 476 (1971) .
The reasoning of the California court on this point is completely per-
suasive and this court adopts it as its awn. Serrano v. Priest, supra, at
615-618.

V

Therefore, this court concludes that the allegations of the plaintiff
childrens' complaint state a cause of action and that a system of public
school financing which makes spendina per pupil a function of the
school district's wealth violates the expal protection guarantee of the
14th amendment to the Constitution of the United States. In accord-
awe with the foregoing memorandum,

It is ordered that the motions of defendants to dismiss the action
am denied.

The. court will retain jurisdiction of the case but will defer further
action until after the. current Minnesota legislative session:

Mum W. Lonn,
U.S. District Judge.

OCTOBER 12, 1971.

"This Court in no way suggests to the Minnesota Legislature that it adopt
any one particular financing system. Rather, this memorandum only recognizes
a constitutional standard through which the Legislature may direct and measure
Its efforts. For an explication of some of the numerous school financing systems
available which meet the equal protection standard, see Guthrie, Kleindorfer,
Levin and Stout, Schools and Inequality (1971) ; Coons; Clune, and Sugarman
Private Wealth anti Public Education (1970, and "Education Opportunity ; A
Workable Constitutional Test for State Financial Structures," 57 Cal. L. Rev.
305 (1909).

l':
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U.S. DISTRICT COURT, DISTRICT OF MINNESOTA

Time DIVISION

No. 3-71 Cm 243

Donald V AN DUSARTZ and Audrey Van Dusartz, individually
and onbeltalf of all others similarly situated ; et al., plaintiff s

versus

Rolland F. Hatfield, Auditor of the State of Minnesota, et al.,
Defendants

DISMISSAL

TO : John Mason, Solicitor General, and Douglas Skor, Special As-
sistant Attorney General, State Capitol, Saint Paul, Minnesota,
attorneys for defendants.

WHEREAS:
On October 12. 1971, the court entered a memorandum and order in

the above-entitled case denying defendants' motion to dismiss. In the
order, the court indicated that )urisdiction would be retained pending
the special session of the Minnesota Legislature which at the time was
considering proposals for financing of public elementary and second-
ary education.

On October 30, 1971, chapter 31 of the Minnesota Extra Session
Laws was approved. Said statute sets forth new formulae for provid-
ing State aid to elementary and secondary education.

Upon consideration, of chapter 31, plaintiffs' attorneys have con-
cluded that said statute may well not meet the strict constitutional
standard set forth in the court's October 12 memorandum. However,
it. appears that the scheme set forth in the recent lerr'''islation is consid-
erably closer to meeting the constitutional standardof fiscal neutrality
than the previous statute which the court analyzed in its October 12
memorandum.

Further, plaintiffs' counsel are seeking an analysis of the effects of
the current legislation on easing: the disparities between rich and poor
school disticts. This analysis will not be available for several months,
and the effects of the*second-year financing scheme will not be known
precisely for some time after that.

By its recent, enactment, the legislature indicated that it was mov-
ing toward full acceptance of the principle expressed by the Court in
its October 12 memorandum and by the California Supreme Court
in Serrano v. Priest. The degree of acceptance of this principle in the
short amount of time between the filing of these memorandums and

ithe enactment of the legislation makes t appear to these plaintiff's
to be particularly prucknt to hold further constitutional challenges
in abeyance until the Legislature has had a full session in which to
consider completely the constitutional principles established by the
court in the above-entitled case.



.

520

Therefore, please take notice that the above-entitled action is here-
by dism issed without prejudice pursuant to rule 41.

ORDER FOR DISMISSAL

The Court bein,g informed that defendants have no objection to the
dismissal of the above-entitled case,

It ie Ordered that the case be dismissed without prejudice
and without costs to either party.

NOVEMBER 291 1971.

MILES W. Lonn,
17 B. DistPiet Judge.
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RODRIGUEZ v. SAN ANTONIO

Civ. Action 68-175SA (W.D. Tex. 1971)

PER CURIAM

Pursuant to rule 23, Federal Rules of Civil Procedure, plaintiffs
brhig this action on behalf of Mexican-American schoolchildren and
their parents who live in the Edgewood Independent School District,
and on behalf of all other children throughout Texas who live in
school districts with low property valuations-. Jurisdiction of this mat-
ter is proper under 28 U.S.C. §§ 1331, 1343. This Court finds merit
in plaintiffs claim that the current method of State financing for
public elementary and secondary education deprives their class of
equal protection of the laws under the 14th amendment to the U.S.
Constitution.'

Edgewood and six other school districts lie wholly or partly within
the city of San Antonio Tex. Five additional districts are located
within rural Bexar Comity. All of these districts and their counter-
parts throughout the State are dependent upon Federal, State, and
local sources of financing. Since the Federal Government contributes
only about 10 percent of the overall public school expenditures, most
revenue is derived from rural sources and from two State programs :
the available school fund and the minimum foundation program. In
accordance with the Texas constitution, the $296 million in the avail-
able school fund for the 1970-71 school year was allocated on a per
capita basis determined by the average daily attendance within a
district for the prior school year.

Costing in excess of $1 billion for the 1970-71 school year, the
minimum foundation procrram provides grants for the costs of salaries,
school maintenance anetransportation. Eighty percent of the cosi
of this program is financed from general State revenue with the re-
mainder apportioned to the school ilistricts in "the local fund assign-
ment." Tex. Educ. Code Ann. arts. 16.71-16.73 (1969). Although gen-
erally measuring the variations in taxpaying ability, the economic
index employed- by the State to determine each district's share of
"the local fund assignment" (Tex. Educ. Code Ann. arts. 16.74-16.78)
has come under increasing criticism.2

I See Serrano v. Priest, 5 Cal. 3d 584, P. 2d (1971) ; and Van Dasartz
v. Hatfield, F. Supp. (D. Minn. 1971 ). Serrano convincingly analyzes
discussions regarding the suspect nature of classifications based on wealth, and
Van Dusartz points out that in this type ease "the variations in wealth are state
created. This is not the simple instance in which the poor man is ihjured by his
lack of funds. Here the poverty is that of a government unit that the state itself
has defined and commissioned.'

See "The Challenge and the Chance," Rpt. of the Governor's Comm. on
Public School Educ. 58-68 (1968). The accuracy of the Economic Index is the
subject of separate litigation in Port Worth, Ind. School Dist. v. J. W. Edgar,
( N.D. Tex., Fort Worth Div.).

(521)
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To provide their share of the minimum foundation program, to
satisfy bonded indebtedness for capital expenditures, and to finance
all expenditures above the State minimum, local school districts are
empowered within statutory or constitutional limits to levy and collect
ad valorem property taxes. Tex. Const. art. 7, §§ 3, 3a ; Tex. Educ.
Code Ann. art. 20.01, et seq. Since additional tax levies must be
approved by a majority of the property-tax-paying voters within
the individual district, these statutory and constitutional provisions
require as a practical matter that all tax revenues be expended solely
within the district in which they are collected.

Within this ad valorem taxation system lies the defect which plain-
tiffs challengre. This system assumes that the value of property within
the various districts will be sufficiently equal to sustain comparable
expenditures from one district to another. It makes education a func-
tion of the local property tax base. The adverse effects of tlfis erro-
neous assumption have been vividly demonstrated at trial through
the testimony and exhibits adduced by plaintiffs. In this connection,
a survey of 110 school districts 2a throughout Texas demonstrated
that while the 10 districts with a market value of taxable property
per pupil above $100,000 enjoyed an equalized tax rate per $100 of
only 31 cents, tho poorest four districts, with less than $10,000 in
property per pupil, were burdened with a rate of 70 cents. Never-
theless, the low rate of the rich districts yielded $585 per pupil, while
the high rate of the poor districts yiekled only $60 per pupil. As
might be expected, those districts most rich in property also have
the highest median family income and the lowest percentage of mi-
nority pupils, while the poor property districts are poor in income
and preliominantly minority in composiuon.3

Data for 1967-68 show that the seven San Antonio school districts
follow the statewide pattern. Market value of property per student
varied from a low of $5,429 in Edgewood, to a high of $45,095 in
Alamo Heights. Accordin,gly, taxes as a percent of the property's
market value wero the hi,ghest in Edgewood and the lowest in Alamo
Heights. Despite its high rate, Edgewood produced a meacrer $21 per
pupil from local ad valorem taxes, while the lower rate''of Alamo
Heights provided $307 per pupil.

Nor does State financial assistance serve to equalize these °Teat
disparities. Funds provided from the combined local-State systein of
financing in 1967-68 ranged from $231 per pupil in Edgewood to
$543 per pupil in Alamo Heights. There was expert testimony to the
effect that the current system tends to subsidize the rich at the expense
of the poor, rather than the other way around. Any mild equalizing
effects that State aid may have do not benefit the poorest districts.

For poor school districts, educational financing in Texas is, thus,
a tax-more, spend-less system. The constitutional and statutory frame-
work employed by the State in providing education draws distinction
between groups of citizens depending upon tho wealth of the district
in which they live. Defendants urge this court to find that there is a

" The total number of districts in the State is approximately 1,200.
'Plaintiffs' Exhibit VIII shows 1960 median family income of $5,900 in the

top ten districts and $3.825 in the bottom four. The rich districts had eight
per cent minority pupils while the poor districts were seventy-nine percent
minority.



523

reasonable or rational relationship between these distinctions or classi-
fications and a legitimate State l?urpose. This rational basis test is
normally applied 1.1 the courts in reviewing State commercial or
economic regulation. See, for example, McGowan v. Maryland, 366
U.S. 420 (1961) ; Williamson v. Lee Optical of Oklahoma, 348 U.S.
483 (1955). More than mere rationality is required, however, to main-
tain a State &assification which affects a "fundamental interest" or
which is based upon wealth. Here both factors are involved.

These two characteristics of State classification, in the financing of
public education, were recognized in Hargrave v. McKinney, 413 F.
2d 320, 324 (5th Cir. 1969), on remand, Hargrave v. Kirk, 313 F.
Supp. 941 (M.D. Fla. 1970), vacated on other (rrounds sub nom.,
Askew v. Hargrave, 401 U.S. 476 (1971). Among thi authorities relied
upon to support the Hargrave conclusion "that lines drawn on wealth
are suspect' is Harper v. Virginia Bd. of Elections, 383 U.S. 663, 668
(1965):' In strikinwdown a poll tax requirement because of the pos-
sible effect upon iirhgent voting, the Supreme Court concluded that:

. . . Mines drawn on the basis of wealth or property, like
those of race . . . are traditionally disfavored. . . . To in-
troduce wealth or payment of a fee as a measure of a voter's
qualifications is to mtroduce a capricious or irrelevant factor.

Likewise McDonald v. Bd. of Elections COMMIM of Chicago, 394 U.S.
802, 807 (1969), noted that :

. . . a careful examination on our part is especially war-
ranted where lines are drawn on the basis of wealth . . .

which would independently render a classification highly
suspect and thereby demand a more exacting judicial krutmy.

Further justification for the very demanding test which this court
applies to defendants' classification is the very great significance of
education to the individual. The crucial nature of education for the
citizenry lies at the heart of almost 20 years of school desegregation
litiaation. The oft repeated declaration of Brown v. Bd. of Education,
347 U.S. 483, 493 (1954), continues to ring true :

Today, education is perhaps the most important function
of State and local governments. Compulsory school attend-
ance laws and the great expenditures for education both
demonstrate our recognition of the importance of education
to our democratic society. It is required in the performance
of our most basic public responsibilities, even service in the
Armed Forces. It is the very foundation of good citizenship.
Today it is a principal instrument in awakening the child to
cultural values, in preparing him for later professional train-
ing, and in helping him to adjust normally to his environ-
ment. In these days, it is doubtful that any child may reason-
ably be expected to succeed in life if he is denied the oppor-
tunity of an education. Such an opportunitb where the State
has undertaken to provide it, is a right which must be made
available to all on equal terms.

`In addition, the court relied upon Douglas v. California, 372 U.S. 353 (1963),
and Griffin v. Illinois, 351 U.S. 12 (1950), which are decisions invalidating state
laws that discriminated against criminal defendants because of their poverty.
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Because of the grave significance of education both to the individ-
ual and, to our society, the defendants must demonstrate a compellMg
State interest that is promoted by the current classifications created.
under the financing scheme.

Defendants insist that the Court is bound by the opinions in McInnis
v. Shapiro, 293 F. Supp. 327 (N.D. Ill. 1968), aril mem. sub. nom.,
394 U.S. 322 (1969)1 and Burrus v. Wilkerson, $10 F. Supp. 572
(W.D. Va. 1969), aff'd mem. sub. nom. $97 U.S. 44 (1970). However,
we disagree.
when reviewing the complexities of a State educational financing

The development of judicially manageable standards is imperative
scheme. Plaintiffs in McInnis sought to require that educational ex-
penditures in Illinois be made solely on the basis of the "pupils' edu-
cational needs." Defining and appiying the nebulous concept "edu-
cational needs" would have involved die court in the type of endless
research and evaluation for which the judiciary is ill-suited.5 Accord-
ingly, the Court refused the claim that the equal protection clause of
the 14th amendment demands such an unworkable standard. The sub-
sequent affirmance, without opinion, by the Supreme Court would not,
in our opinion, bar consideration of plaintiffs' claim that lines in
Texas have been drawn on the basis of wealth. The same situation pre-
vails with respect to Bums where the Court, in referring to the "vary-
ing needs" of the students, found the circumstances "scarcely distin-
amshable" from McInnis.

In the instant case plaintiffs have not advocated that educational ex-
penditures be equal for each child.° Rather, they have recommended
the application of the principle of "fiscal neutrality." Briefly summar-
ized, this standard requires that the quality of public education may
not be a function of wealth, other than the wealth of the State as a
whole. Unlike the measure offered in Mthznis. this proposal does not
involve the Court in the intricacies of affirmatively requiring that ex-
penditures be made in a certain manner or amount. On the contrary,
the State may adopt the financial scheme desired so long as the varia-
tions in wealth among the governmentally chosen units do not affect
spending for the education of any child

Considered against this prMciple of "fiscal neutrality," defendants'
arguments for the present system are rendered insubstantial. Not only
are defendants unable to demonstrate compelling State interests for
their classifications based upon wealth, they fail even to establish a
reasonable basis for these classifications. They urge the advantage of
the present system in granting decisionmakmg power to individual
districts, and in permitting local parents to determine how much they
desire to spend on their children's schooling However, they lose sight
of the fact that the State has, in truth and in fact1 limited the choice
of financMg by guaranteeing that "some districts will spend low (with
high taxes) while others will spend high (with low taxes) ." 7 Hence,

gDiffieulties in defining the terni are discuised at note 293 F. SuPp. 329.:
°Indeed, it is "diffiCult tO seehow the defendants reach .a contrary ,conclusion

since even the McInnis plaintiffs did not' request precisely 'equal ,expenditures
per child'. .

'As the Court said in yan .Dusartz y. 'Hatfield, supra, note 1 : its own
acts, the State has Indicated that it is not .priMarily interested in local, choice,
in school matters. In fict,:rather thin..reposing in each School district the eco-

.

19
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the present system does not serve to promote one of the very interests
which defendants assert

Indicative of the character of defendants' other arguments is the
statement that plaintiffs are calling for "socialized education." Educa-
tion, like the Postal Service has been socialized, or publicly financed
and operated almost from its origin. The type of socialized education,
not the question of its existence, is the only matter currently in dispute.
One final contention of the defendants however calls for further anal-
ysis. In essence, they argue that the State may discriminate as it de-
sires so long as Federal financing equalizes the differences. Initially, .
the Court notes that plaintiffs have successfully controverted the con-
tention that Federal funds do, in fact, compensate for State discrimi-
nation.8 More importantly, defendants have not adequately explained
why the acts of other governmental units should excuse them from the
discriminatory consequences of State law. Hobson v. Hansen, supra,
269 F. Stipp. at 496,countered defendants' view by finding that the
Federal aid to education statutes : 9

. . . are manifestly intended to provide extraordinary serv-
ices at the slum schools, not merely to compensate for inequal-
ities produced by local school boards in favor of their middle-
income schools. Thus, they cannot be regarded as curing any
inequalities for which the Board is otherwise responsible.

Since they were designed primarily to meet special needs in disad-
vantaged schools, these funds cannot be employed as a substitute for
State aid without violating the congressional will. Further support
for this view is offered by a series of decisions prohibiting deduc-
tions from State aid for districts receiving "impacted areas" aid." Per-
formance of its constitutional obligations must be judged by the State's
own behavior, not by the actions of the Federal Government.

While defendants are correct in their suggestion that this court
cannot act as a "superlegislature," the iudiciary can always deter-
mine that an act of the legislature is violative of the Constitution. Hay-

nomic power to fix its own level of per pupil expenditure, the State has so ar-
ranged the structure as to guarantee that some districts will spend low (with
high taxes) while others will spend high (with low taxes). To promote such
an erratic dispersal of privilege and burden on a theory of local control of
spending would be quite impossible"

Plaintiffs' Exhibit 8, Table X, indicates that while Edgewood receives the
highest Federal revenues per pupil of any district in San Antonio, $108, and
Alamo Heights, the lowest, $36, the former still has the lowest combined local-
State-Federal revenues per pupil, $356, and the latter the highest, $594.

9 The statutes involved were the Economic Opportunity Act, 42 U.S.C. 99 2781-
2791 (1964) ; the Elementary and Secondary FAucation Act, 20 U.S.C. 99 241a-
411 (1970 Supp.), and federally impacted areas aid, 20. U.S.C. 99 236-244 (1964),
as amended, (1970 Supp.).

" These cases have held that the statute clearly provides that the aid is in-
tended as special assistance to local educational agencies, and that to permit a
reduction in state aid would violate the Congressional intent. Douglas Ind.
School Dist. No. 8 v. Jorgenson, 293 F. Supp. 849 (D. S.D. 1968) , Mergenreter v.
Hayden, 295 F. Supp. 251 (D Kan. 1968) ; Shepheard v. Godwin, 280 F. Supp. 869
(E.D. Va. 1968) ; Carlsbad Union School Dist. v. Rafferty, 300 F. Supp. 434 (S.D.
Cal. 1969), aff'd, 429 P. 2d 337 (9th (Dir. 1970), and Triplett v. Piemann, 302 F.
Supp. 1244 (D. Neb. 1969). After these actions arose, the statute Was amended
to prohibit aid to schools in any state which has "taken into consideration pay-
ments under this 'subchapter in determining the eligibility of any local educa-
tional agency in that State for State aid . . . ." 20 U.S.C. 99 240 (d ) (2) (1969).

'":1 -
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ing determined that the current system of financing public education in
Texas discriminates on the basis of wealth by permitting citizens of
affluent districts to provide a higher quality education for their chil-
dren

'
while payinglower taxes, this court concludes, as a matter of

law, that the plaintiffs have been denied equal protection of the laws
under the 1-mth amendment to the U.S. Constitution by the operation
of article 7, section 3 of the Texas constitution and the sections of the
education code relating to the financing of education, including the
minimum foundation program.

Now it is incumbent upon the defendants and the Texas Legislature
to determine what new form of financincr should be utilized to support
public education.11 The selection may ee made from a wide variety of
financing plans so long as the program adopted does not make the
quality of public education a function of wealth other than the wealth
of the State as a whole.

Accordingly, It is ordered that :
1. The defendants and each of them be preliminarily and per-

manently restrained and enjoyed from giving any force and effect
to said article 7, section 3 of the Texas constitution, and the sec-
tions of the Texas education code relating to the financing of edu-
cation, including the Minimum Foundation School Program Act
(ch. 16), and that defendants, the commissioner of education and
the members of the State board of education, and each of them,
be ordered to reallocate the funds available for financial support
of the school system, including, without limitation

'
funds derived

from taxation of real property by school districts, and to other-
wise restructure the financial system in such a manner as not to
violate the equal protection provisions of both the United States
and Texas constitutions ;

2. The mandate in this cause shall be stayed, and this court
shall retain jurisdiction in this action for a period of 2 years in
order to afford the defendants and the legislature an opportunity
to take all steps reasonably feasible to make the school system
comply with the applicable law and without limiting the gen-
erality of the foregoing, to reallocate the school funds and to
otherwise restructure the taxing and financing system so that the
educational opportunities afforded the children attending Edge-
wood Independent School District, and the other children of the
State of Texas, are not made a function of wealth, other than

"On October 15, 1909 this Court indicated its awareness of the fact that the
Legislature of Texas, on its own initiative, had authorized the appointment of
a committee to study the public school system of Texas and to recommend "a
specific formula or formulae to establish a fair and equitable basis for the divi-
sion of the financial responsibility between the State and the various school dis-
tricts of Texas". It was then felt that ample time remained for the committee to
"explore all facets and all possibilities in relation to the problem area", in order
for appropriate legislation to be enacted not later than the adjournment of the
62d Legislature, and since the legislature appeared ready to grapple with the
problems involved, the trial of this cause was held in abeyance pending fur-
ther developments. Unfortunately, however, no action was taken during the 02d
Session which has adjourned. Hopefully, the Governor will see fit to submit this
matter to one or more special sessions so that members of the legislature can
give these complex and complicated problems their undivided attention.

7,
521
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the wealth of the State as a whole, as required by the equal pro-
tection clause of the 14th amendment to the U.S. Constitution.
In the event the legislature fails to act within the time stated, the
court is authorized to and will take such further steps as may be
necessary to implement both the purpose and the spirit of this
order. See Swaim v. Adams, 263 F. Supp. 225 (S.D. Fla. 1967) ;

Klahr v. Goddard, 254 F. Supp. 997 (D. Ariz. 1966). Needless to
say, the court hopes that this latter action will be unnecessary.

GOLDBERG
U.S. Circuit Judge.

SPEARS
Chief U.S. District Judge.

ROBERTS
U.S. District Judge.

DECEMBER 23, 1971.



ROBINSON v. CAHILL

Civ. Action 1,18704-69 (Sup.Ct. N.J. 1972)

OPINION
DECIDEDJANUARY 19, 1972

Mr. Harold J. Ruvoldt, Jr., for plaintiffs (Messrs. Ruvoldt
and Ruvoldt, attorneys).
Mr. Stephen G. W eiss,* for defendants (Mr. George F. Kug-
ler, Jr., Attorney General of New Jersey, attorney).
Messrs. William J. Bender and Frank Askin filed a brief
amicus curiae on behalf of the Education Committee of the
National Association for the Advancement of Colored Peo-
ple, Newark Chapter, and the American Civil Liberties Union
of New Jersey (Messrs. David G. Lubell and Paul Trachten-
berg of the New York Bar, of counsel) .
Mr. Melville D. Miller Jr., Staff Attorney, State Office of
Legal Services, Deparement of Comimmity Affairs, filed a
brief milieus curiae on behalf of the poor of New Jersey (Mr.
Carl Bianchi, attorney).
Mr. Robert A. Coogan filed a brief amicus curiae on behalf
of Gerald K. Loeb (Messrs. &ling, Moore, O'Mara and
Coogan, attorneys).

BOTTER) J. S. C.

This action challenges the constitutionality of the system of financ-
ing elementary and secondary public schools of New Nrsey. The case
is similar to cases in other States, such as California, Minnesota, and
Texas, where conflict with the 14th amendment equal protection clause
was asserted recently.1

Also present are questions of State constitutional law :- namely,
whether the equal protection and education clauses of the State con-
stitution are violateli by New Jersey's statutory financing scheme.

Plaintiffs in this action include residents, taxpayer, and officials
of Jersey City, Paterson, Plainfield, East Orange, and the township
of Berlin ( eamden County).2 They assert claims on behalf of all

* Mr. Weiss was an Assistant Attorney General when this action was com-
menced and Ims continued with the case as Special Counsel.

Serrano v. Priest, 5 Cal. 3d 584, 487 P. 2d 1241 (Sup. et. 1971) ; Van Dusortz
v. Hatfield, P. Supp.. (D. Minn. 1971) : and Rodriguez v. Son Antonio In-
dependent School District, P. Sapp. (W.D. Texas 1971).

2 Richard F. McCarty of the Township of Berlin joined as a party plaintiff
in lieu of proceeding with a tzimilar action in Camden County. Counsel for plain-
tiffs in a recently commenced action in Monmouth County, Loeb v. Rover, filed
a brief here as micas curiae.
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persons in New Jersey who have similar interests. Defendants include
branches of State government and State officials who have or may
have functions to perform in the enactment or administration of laws
dealing with education and State financing.

The system of financing public education in New Jersey relies
iheavily on local property taxes. It produces wide disparities n edu-

cational expenditures. Plaintiffs contend that public school education
is a State function which must be afforded to all pupils on equal terms.
They contend that a "thorough" education is afforded to some pupils
but denied to others, and that the system discriminates also against
property owners who are taxed at different rates throughout the State
for the same public purpose.8

The Attorney Generall defending the constitutionality of our State
statutes, conceaes that differences in expenditures exist, and that in-
adequacies are present in some schools. He contends, however, that
the statutory system is constitutional; that the "State School incen-
tive Equalization Aid Law," commonly known as the Bateman Act,4
will increase State aid for certain deprived districts and will grreatly
reduce discrepancies caused by district wealth variations; that un-
equal expenditures do not necessarily prove unequal education; and
that local control and responsibility to meet various interests justify
the present system of shared funding. The court is urged to defer to
the legislature's judgment in an area as complex as education.

Public schools are financed primarily by local real property taxes
augmented by various forms of "State aid," such as "formula aid,"
transportation aid, school building aid, lunch aid, et cetera. and
Federal aid. When this action was commenced in 1970, the State school
aid law of 1954, as amended, was in effect. N.J.S.A. 18A :58-1 et seq.; L.
1954, c. 85, as amended. This law included a "foundation program"
consisting principally of minimum aid plus equalization aid, referred
to as "fornmla aid" because it is based on a formula.

Under the foundation program formula each district received
equalization aid of 8400 per pupil less its "local fair share." and in any
case not less than $75 (minimum aid) per pupil. N.J.S.A. 18A :58-5.
Cities with population over 100,000, (Newark, Jersey City. Paterson,
Camden, Trenton and Elizabeth) received an additional $27 per pupil
(N.J.S.A. 18A ; L. 1966, c. 31) ; and, by virtue of NI.S.A.
18A :58-6.2 (L. 1968, c. 301) all districts received another $25 per
pupil. Local fair share was defined as the equivalent of the amount of
revenue that could be raised locally with a tax rate of $1.05 per $100
of equalized valuations (101, 2 mills per dollar). N.J.SA. 18A :58-4.

'Plaintiffs bad also asserted a claim of de facto discrimination based on race
or color, seeking changes in school district boundaries. This aspect of the case
was severed by stipulation and will be dismissed voluntarily, but without
prejudice, if plaintiff's principal attack on the financing system is upheld. A
similar claim was asserted in Spencer v. Kugler. 326 F. SuPp. 1235 (D. N.J.
1071). The court dismissed that action and an appeal is pending.

'Enacted October 26, 1970, effective July 1, 1971, L. 1970. c. 234. This law
adopted most of the recommendations of the State Aid to School Districts
Study Commission, whose chairman was State Senator Raymond H. Bateman
of Somerset County. The Commission's report, dated December 19, 1068. is
referred to as the Bateman Report. The Commission was created by L. 1980,
c. !2. There is now a Permanent Commission on State School Support, N.J.S..4.

. N0-1 et seg, L. 1970. c. 233.

72-100-72-34
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Equalized valuations is the term applied to the true market value of
taxable real property in a district as determined by the State director
of the division of taxation through studies of recent sales. N.J.S.A.
54 :1-35.1 et seq. Under this law, aggregate assessments in each taxing
district are adjusted to produce an equalized or true market value for
the district. See hi re Appeals of Kents 214 Atlantic Ave., Inc., 34
N.J. 21, 26-27 (1961). Equalized valuations are used to establish uni-
formity in the distribution of State aid despite unequal assessing
practices. See Switz v. 11Hddletown Twp., 23 N.J. 580, 586 (1950).

Thus, under the foundation program, every district received per
pupil, $100, plus the difference. if any, between $325 and the local fair
share (plus $27, if the district was one of the six largest cities). By
1969-70, however. every school district in the State had annual budgets
which exceeded the level "guaranteed" by the foundation program.
The statewide average was over $800 pe pupil. Today. 2 years later,
the statewide average current expense per pupil is $1,009. All distriets.
therefore, had to finance the excess expenditure by local taxes. in addi-
tion to the local fair share. Some districts, of course, whose local fair
share was high, received only the minimum aid of $100 per pupil.

Our principal concern is the Bateman Act which was paseed while
this action was pending. The complaint was amended to bring that
net under attack. I-Towever, the foundation plan is still relevant because
the legislature funded the Bateman Act for 1971-72 at a "20-percent"
level. defined as that amount which would have been paid in 1971-72
under the foundation plan, plus 20 percent of the difference between
that aid and Bateman Act aid if Bateman were fully funded. N.J.S.A.
18A : 58-18.1. For next year, 1972-73, this ratio has been raised to 40
percent L. 1971, c. 335, adopted December 7, 1971.

The details of the Bateman Act will be discussed later. This intro-
duction is simply to show that the increase in formula aid under the
Bateman Act in the first year bas been negligible in most districts.
Some poor districts received significant increases, however, especially
those wbo benefited by the weighting factor in the formula for AFDC
cbildren (aid to families with dependent children).5 However, rela-
tively few school districts had an increase of $50 or more per pupil
in 1971-72. Among the larger increases were $67.48 for Asbury Park,
$80.41 for Camden, $109.82 for Newark, $98.51 for Trenton, and $54.58
for .Tersey City. The largest increase was $115.95 for Winfield Town-
ship, the poorest district in taxable property per pupil. Thus, under
the present law school districts continue to raise the bulk of their
funds by local taxes. On a statewide basis local taxes pay for about
67 percent of public school costs, Federal aid is about 5 percent, and
the balance (28 percent) comes from State funds.

In 1971-72 the principal items of State aid allocable to current
expensesformula aid under Bateman ($245,013,900), State trans-
portation aid ($31,270.200), atypical pupil aid ($32,688,900), school
lupch ($6,500,000), and vocational education aid ($3,479,000)con-
stitute approximately 21 percent of the aggregate of all current ex-

Halley v. Engelman. 50 N.J. 54 (1070) describes the nature and statutory
binds of the AFDC program, at p. 50.
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penses. Current expenses for all districts are approximately $1.5
billion.°

Fully funded and implemented, the Bateman Act would signifi-
cantly improve upon the foundation plan in equalizing local revenue-
raising power. However, school costs have been increasing at a rate
of approximately 10 percent per year. The average increase is close
to $100 per pupil annually. See Basic Statistical Data of New Jersey
School Districts, Bulletin A71-2 (July 1971), published by the New
Jersey Education Association, hereinafter referred to as NjEA Bul-
letin, at page 14. Thus, increases in Bateman formula aid at "20
percent" increments per year will not offset the annual rise in school
costs except, possibly, in a few districts. Accordingly, the statistics
in schedule A, annexed hereto, based in gait on pre-Bateman data
and in part on post-Bateman data, furnish a reasonable basis for
evaluating the present system.

I. TIIE SCHOOL SYSTEM

There is also an artificial aristocracy, founded on wealth and
birth . . . The artificial aristocracy is a mischievous ingredient in
government, and provision should be made to prevent its ascend.
ency.

. . . At the first session of our legislature (in Virginia) after the
Declaration of Independence, we passed . . . laws, drawn by my-
self, (which) laid the ax to the foot of pseudo-aristocracy. And had
another which I prepared been adopted by the legislature, our work
would have been complete. It was a bill for the more general diffu-
sion of learning. This proposed to divide every county into
wards . . . like your townships; to establish in each ward a free
school for reading, writing and common arithmetic; to provide for
the annual selection of the best subjects from these schools, who
might receive at the public expense, a higher degree of education
at a district school . . . Worth and genius would thus have been
sought ont from every condition of life and completely prepared by
education for defeating the competition of wealth and birth for
public trusts.

Thomas Jefferson,
in a letter to John Adams, 1813.1

There are approximately GOO separate school districts in the State.
Approximately 300 operate elementary schools only; approximately
200 districts operate a complete sysetm of elementary and secondary
schools; and 45 districts operate secondary schools only (such as seven
to 12 or nine to 12). The balance includes 21 nonoperating districts
(sending pupils to other districts and paying tuition), 20 county voca-
tional districts, and three districts that operate special classes only for
handicapped children.

There are 51 type I districts (N.J.S.A. 18A :9-2) ; the remainder.
including regional (N.J.S.A. 18A:13-1 to 50), and consolidated
(N.J.S.A. 18A:8-25 to 41) school districts, are type II districts
(N.J.S.A. 18A:9-3). In a type I district, members of the board of
education are appointed by the chief executive officer of the munici-
pality. N.J.S.A. 18A.:12-7. In a typo II district they are elected by

'Other significant State appropriations in 1971-72 going toward local school
costs are approximately $116 million for the teachers' pension fund and $30.5
million for school building aid.

'Brown, Stuart G., ed., We Hold These Truths, Harper & Brothers (New
York : 1941), pp. 114-116.
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the public at an annual school election. N.J.S.A. 18A :12-11. In all
districts the board of education proposes the annual school budget.
It is then submitted for approval to the voters at the school election
in a type II district (N.J.S.A. 18A :22-23), or to the board of school
estimate in a type I district (N.J.S.A. 18A:22-7).8 If rejected by the
voteis in a type II district, the governing body must fix the budget.
In a type I district, the board of school estimate may reject the pro-
posed budget by certifying a lesser amount of money to the governing
body. The municipal governing body must aprpopriate the amount
certified, unless it exceeds 11/2 percent of assessed valuations, in which
case a lesser sum may be fixed. NJ.S.A. 18A :22-15, 17.° See Board of
Education of Oity of Elizabethv. City Council of the City of Elizabeth,
55 N.J. 501 (1970) ; Board of Education of the Township of East
Brunswick v. Township of East Brunswick, 48 N.J. 94 (1966).

If the budget adopted by the governing body in a type I or type II
district is less than that proposed by the board of education, that board
may appeal to the commissioner. the commissioner may then restore
part or all of the budget cuts "within the limits originally proposed
by the board of education" if he finds those funds are necessary to
assure a "thorough and efficient" school system. See East Brunswick
case, supra, 48 N.J. at p. 107. In no case has the commissioner fixed a
budget which exceeded the local board's proposed budget, although be
may have the power to do so.1°

The State board of education has overall control and supervision
of public school education in the State (N.j.S.A. 18A: 4-10), and is
authorized to adopt rules and regulations for carrying out the State
school laws, N.J.S.A. 18A : 4-15. The commissioner is the chief execu-
tive officer of the State department of education. He is the agent of
the State board for all purposes. N.J.S.A. 18A : 4-22. N.J.S.A.
18A : 33-1 requires each school district to provide educational facili-
ties and courses of study suited to the "ages and attainments" of all
pupils. Our State constitution requires a "thorough and efficient"
system of education. Article VIII, section IV, paragraph 1. With
these provisions in mind, the Supreme Court in the City of Elizabeth
case, supra, 55 N.J. at p. 506 said:

Thus it is the duty of the commissioner to see to it that
every district provides a thorough and efficient school system.
This necessarily includes adequate physical facilities and
educational materials, proper curriculum and staff, and suffi-
cient funds.

9 Tbe board of school estimate is composed of tbe mayor and two other mem-
bers of the municipal governing body and two members of the board of educa-
tion. N.J.S.A. 18A:22-1.

By 1009 aprpoximately 75% of all type I districts had school budgets which
exceeded 13/4% of assessed valuations. New Jersey Urban School Development
Council. The Skins Of Equal Educational Opportunity in New Jcrady's Model

P. 202 hereinafter referred to as N.J. Model Cities Report.
"An early phase of this action concerned Jersey City's 1070-71 budget. The

governing body had provided a "caretaker" budget which did not include money
for teachers' salaries. An appeal was taken by the board of education to the State
Commissioner. He raised the budget to the amount originally requested by the
local board. This court then entered an order, on defendants' application, com-
pelling Jersey City to raise its share in accordance with the mandate of the
Commissioner.
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Tim State board has adopted regulations which offer consulting
services for the purpose of improvmg elementary school programs.
However, no minimum curriculum or standards of achievement for
elementary schools have been fixed by regulations, although authorized
by statute. N.J.S.A. 18A :4-25. State control of instructional stand-
ards is exercised largely through certification of teachers and investi-
gation of facilities and prograins by the office of the county superin-
tendent.. The county superintendent is appointed by the Cominissioner
with approval of the State board. N.j.S.A. 18A : 7-1.

More control is exercised over secondary education. Local boards
of education must develop a high school program and submit it to the
State board for approval. N.J.S.A. 6: 27-4a. The program must be
found sufficient to meet the needs of students to "stimulate each pupil
to achieve the highest level of attainment of which he is capable."
N.J.A.C. 6 : 27-4d. State regulations also require adequate staff, equip-
ment, and facilities and teaching loads that permit "a reasonable
amount of attention . . . to the individual needs of the pupils."
N.,T.A.C. : 27-8b.

The Commissioner has the power to direct the abandonment of
part or all of a school building and to order alterations. N.J.S.A.
18A :20-36. The Ommissioner, through county superintendents, has
the power to withhold State aid from any district which does not
pmvide suitable facilities and courses of study. N.j.S.A. 18A :33-2.
However, the Commissioner has used these powers sparingly. With-
holding State aid compounds problems whose major source is inade-
quate funds in the first place. Closing outmoded school buildings
without the funds to build a replacement presents practical difficulties.
What will you do with the children? On rare occasions the Commis-
sioner has condemned a high school program as totally inadequate.
In one case this resulted in the formation of a regional district of
adequate size and efficiency.

But the net of practical considerations is that the quality of educa-
tion has been left largely in local hands. Local school boards and mu-
nicipal officials obviously consider not only educational needs but
also the sentiment of the taxpaying public. School budget rejections
by voters are commonplace. In 1969 a record number of budgets were
rejeited ; namely, 170 of 524, or 32.4 percent. New Jersey Model Cities
Report, supra

'
at page 205. Also, bonds for construction of school

facilities havebeen voted down in 41 percent of all elections in 1969-
70. Harold P. Seamon, Jr., "Bond Sales for Public School Purposes in
New Jersey," School Board Notes (Sept./Oct. 1971) at page 20. As
a practical matter, therefore, budgets fixed by local boanis have re-
strained the Cimmissioner's enforcement of our constitutional and
statutory requirements for a thorough education. Local property
taxing power is the primary force under public school education in
our present system.

Ir. FISCAL COMPARISONS

Tbe people of this State constitute a commonwealth. and In the
prosperity of this commonwealth all the citizens hare an equal In-
terest....

New Jersey recognizes the wisdom of this In assessing a uniform
rate of tax upon each citizen for the support of her schools. in pro-
portion to the amount of property be possegses. and in apportioning

%dela



the amount thus raised to the several school districts on the basis of
their school census. .

Every true man . . . should be proud of his State. . . . lie should
rejoice to see all her children receive an education, whether they
live in counties made wealthy by cities and by concentrated manu-
facturing industries, or in those still poor, with their primitive
forests. If he has wealth, he should willingly give his share for the
education of the children of the poor ...

ELLIS A. APGAR,
State Superintoulent of Public Instruction,
-N.J. School Report," 1878.

The financial effects of our present system are shown in appendix
A. Appendix A includes approximately 25 percent of till operating
districts in the State. Statewide averages and total enrollment are
shown on the first line of page 1. Districts are arranged in each county
in the order of highest to lowest in per pupil equalized valuations.
The most recent data (1971-72) have been used where available. Some
data which is 2 years old (1969-70) had to be used because Imre cur-
rent data were not available. For example, teachers' salaries per pupil
are 1969-70 figures. Since expense-per-pupil figures are for 1971-72,
teachers' salary costs must be increased 13y approximately 20 percent
because of inflation in order to correlate teachers' salary costs with
current expenses. See NJEA Bulletin, page 14.

Districts listed in schedule A inchule in most cases the highest and
lowest in equalized valuations per pupil in each county, and a random
sampling of districts in between, and one or two regional districts
(col.. 1). Current expense per pupil, 1971-72 (col. 2), includes the cost
of Instruction, administration, transportation, maintenance, fixed
charges (such as insurance costs and pension contributions), and cer-
tain sundry accounts. Debt service is not included. (Total statewide
debt service in 1971 is estimated at $130 million, or $87 per pupil.)
Professional stuff per 1,000 weighted pupils, 1969-70 (col. 5), does
pot use the weighting formula of the Bateman Act; it uses the weight-
ing formula in the NJEA Bulletin, page 18, which is slightly lower
a.nd does not include a weighting factor for AFDC children. l'rofes-
sional staff includes special services, guidance and supervisory per-
sonnel, and administrator, equated to full-time positions. Equalized
school tax rate (col. 8) is the school tax levied (including any debt
service payable by the municipality in typo I districts) using equalized
valuations. The sources of this data are noted below."

The most obvious aspect of appendix A is district-to-district diver-
sity. However, diversity alone nmy not prove differences in the quality
of education. Many factms may account for differences in expenditure.
Districts spend more for high school than elementary school pro-
grams; variations in the cost of living across the State may affect the
cost of education; districts vary in size (Greater Egg Harbor Regional
High School district is over 339 square miles while Victory Gardens
in Morris County is 0.14 square miles). Transportation costs and cer-
tain fixed costs and capital expenditures may represent a higher per

11 Data in columns 1, 2 and 7 was furnished by the State Department of
Education; data in columns 10 and 11 comes from records of the State Depart-
ment of Education ; column 3 was compiled from data in the Nineteenth Annual
Report of the Commissioner; and columns 4, 5, 0, 8 and 9 are from the XJBA
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pupil expense in one district than another. Other factors may affect
efficiency and costs, so that higher costs will not always connote better
education. Moreover, differences in class size (as reflected in col. 3 of
app. A) may not appreciably affect the quality of education. Nor is
teacher performance necessarily a direct reflection of his or her salary
level.

Nevertheless, appendix A shows a distinct pattern in every county
m the State. In most cases, rich districts spend more money per pupil
than poor districts; rich districts spend more money on teachers' sal-
aries per pupil ; rich districts have more teachers and more profes-
sional stair per pupil ; and rich districts manage this with tax rates that
aro lower than poor districts, despite "equalizing" aid. The same con-
clusion was reached by Engelhardt, Engelhardt Leggett, education
consultants to the Committee To Study the Next Steps of Regionaliza-
tion and Consolidation in the School bistricts of New Jersey, a Pilot
Study of School District Reorganization (1968). pages 26-2'7, herein-
after called pilot study. (The foregoing committee was appointed in
1967, pursuant to resolution of the State board of education. The com-
mittees report of April 1969 is referred to as the Mancuso report,
after Ruth IL Mancuso, chairman.) The pilot study at page 26 also
reports that there was a "direct relationslnp between equalized value
per pupil and median teachers' salaries" with median salaries ranging
significantly when valuations per pupil exceeded $35,000 in 1965.

Figure I ( p. 536) illustrates the relat ionship between valuations and
expenditures per pupil and the inverse relationship between expendi-
tures and tax rates. Figure I shows that districts with high valuations
spend more money per pupil on education, but have lower tax rates,
nevertheless. The poorest district in the State in valuations per pupil,
Winfield Township, is the last district depicted on the chart. Its bar is
shaded differently to show a tax rate which exceeds in length that por-
tion of the bar which represents expenditures perpupil.

Other characteristics tend to vary directly with valuations. Tlms,
with a $1.43 school tax rate compareil to $3.69 in Newark, Millburn has
more teachers per pupil than Newark, spends more for teachers' sal-
aries (1967-70) per pupil ($685 to $454) and has more professional
staff per weighted pupil (61 to 53). In Camden County, Haddonfield,
and Audubon Park compare as follows: 18.9 to 27.2 pupils per teacher,
$478 to $293 in teachers salaries (1969-70) per pupil and 55 to 44 in
professional staff per 1,000 weighted pupils. Thus. Ifiuldonfield gets
more with a $2.33 tax rate than Audubon Park with a $5.69 tax rate.
In Monmouth County, Deal, and Union Bench com pa re as follows : 14.8
to 26 pupils per teacher, $717 to $328 in teachers' salaris (1969-70) per
pupil.? and 74 to 42 in professional staff per 1,000 weighted pupils. Both
are K.-8 districts.

Winifield Township in Union County is only 0.17 square mile in
area. It has the lowest equalized valuations per pupil in the State;
namely, $3,921. Despite this, its current expense per pupil for 1971-72
is $1,253, which is well above the State average. This includes approxi-
mately $500 per pupil in State aid, In 1971, the equalized school tax
rate was $15.11 and the total equalized municipal tax rate was $20.14.
This represents an extraordinary tax effort. It means that a taxpayer
in Winfield Township pays an amount equal to the value of his resi-
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dence every 7 years just to raise money for school purposes, or every
5 years to raise money for school and all other municipal services.
(A tax rate in excess of 4 percent is considered counterproductive since
investors can own property elsewhere at lower rates. Higher tax rates
may become confiscatory.)

ItVinfield Township was incorporated by L. 1941, c. NO, composed of
land lying in part in the city of Linden and, in part, the township of
Clark. Certain other small districts which have been created by legis-
lative action also appear to be disadvinitaged economially. Victory
Gardens in Morris County (0.14 square mile), incorporated by L.
1951, c. 259, has $13,023 in equalized valuations per pupil; and Audu-
bon Park in Camden County (0.15 square mile), incorporated by L.
1947, c. 418, has 4596 in equalized valuations per pupil. Their respec-
tive current expenses are $999 and $771 per pupil ; in 1971, they bad
equalized school tax rates of $4.52 and $5.59 respectively. There was
no evidence offered at trial directed specifically to these small districts.
However, counsel have stipulated that a brief description of the origin
of Winfield Township as revealed in an unpublished study may- be
included in the record."

The statewide spectrum of valuations and expenditures can be
shown best, perhaps, by lookingat the total number of pupils in vari-
ous ranges, regardless of location. The following tables speak for
themselves (county vocational and special class districts ha ve been
omitted) :

TABLE 1VALUATIONS PER PUPIL

Equalized valuations pef pupil
Number of

districts
Numbef of

pupils

Below $10,000 4 11, 593

610,000 to 32000 39 170,125

$20,000 to $30,000 137 287,490

630.000 to $35,000 59 152,239

$35,000 to $40,000 64 151,419

$40.000 to $45,000 55 212,797

$45,000 to $50,000 63 168, 109

$50.000 to $60,000 63 147,986

*60,000 to 590,000 81 163,044

$90,000 plus 42 21,485

n Winfield Township was studied in 1946 by Robert K. Merton. Patricia S.
West, and Marie Jahoda of the Bureau of Applied Social Research, Columbia
University. It was chosen because of the intense community and political life of
its residents which developed in part by choice and in part because of problems
confronting them at the outset. The following description of its origins is taken
from this study entitled, 'Patterns of Social LifeExplorations in the Sociology
and Social Psychology of Housing." Winfield Township was built as a mutual
ownership community with federal funds furnished under the Lanham Act. It
was a "workers community" sponsored by an industrial union of shipyard work-
ers in cooperation with the Federal Works Agency.

The development encompassed approximately 110 acres. Originally there were
700 families housed in 250 buildings, most of which were 3- and 4-unit, flat-roofed
structures, and approximately 75 were single- and two-family homes. When Win-
field Township was first settled it had no school and its children were taken by
bus to nearby districts whose limited facilitiesmade them unwelcome.

The study states that nearby municipalities did not want to assume the cost
of providing community or municipal services. The study concludes that Winflehl
Township. therefore, was "gerrymandered" by the Legislature into an hide-
pendent township that had to develop its own government and municipal services.

6732
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TABLE II.-CURRENT EXPENSE PER PUPIL

Expenditures per pupil
Number of

Districts
Number of

pupils

Below $700
14 13, 391$700 to 1800 54 83,9171800 to $900
75 274, 881$900 to $1,100 _ 248 631, 975$1,100 to $1,200 65 235, 522$1,200 to $1,500 106 215, 948Over $1,500 16 29, 653

Other comparisons can be made. Industrial and commercial_property
distributions were studied by Dr. Neil Gold. director of the Suburban
Action Institute.. Ire testified that 112 municipalities with 11 percent.
of the State's population had commercial and industrial property al-
most equal in value to that possessed by a group of municipalities
containing 89 percent of the State's population. The first group raised
only $62 million in taxes compared with $262 million by the second
group. The first group raised these taxes at a tax rate under 2 percent
while the poorer groups taxed at rates of 6 percent or more. Yet most.
of the poorer communities must serve people of greater need because
they lmve large numbers of dependent minorities; that is, blacks and
those whose origin is Puerto Rican or Cuban. This may be illustrated by
comparing nine municipalities that can be classified as "wealthy sub-
urban" with five municipalities which may be termed "central city."

TABLE 111.-COMMERCIAL REALTY COMPARISONS

School district
Commercial

property
1970

population

Black and
Spanish

speaking
pupils (1969)

(percent)

Eaualized
school lax

rate (1971)

Edison $272,000,003 67. 000 3. 1 1. 16Pacamus 259,003,000 28, 000 .0 1.90Union Township 177. OCO. i,f10 53, 000 11.3 I. 32BridgewaterRowan 162.000.000 30. 000 .9 2. 05Berkley Heights 137.000,000 13.000 - 1 2. 04North Brunswick 115.003,000 17. 300 3. 0 I. 59Mahwah 104.000,600 11. 000 2.0 I. 63East Hanover 85,300,000 7. 000 .2 1.73Englewood C His 65, 030,000 .6, 000 .2 I. 20

Total I. 376,000,000 232, 000

Newark 665.000,000 380, 000 81. 7 3. 69Jersey City 298.000, 000 253, 000 58.5 2. 82
Paterson 189. 010, COO 143.000 63. 1 2. 57
Camden 130.000.300 101.000 70. 8 2. 57
Trenton 109,000,000 102, NO 73.2 2. 80

Total I. 391,000,000 979,000

Wealthy suburbs are able to attract industry from central cities by
preferential tax rates. Tho erosion of the central city tax base makes
it more difficult for these cities to raise revenues for school and
municipal purposes. This condition has developed largely in the last
20 years. During that period, in 39 major metropolitan areas of the
country 85 percent of all industrial and commercial growth. measured
by jobs, has taken place in the suburbs. In New Jersey, the rate has
been 95 percent. The result is a declining tax base in older cities, in
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relatives terms. Although the statewide average of equalized valua-
tions per pupil rose from $30,112 in 1960 to $41,026 in 1971, some
central cities suffered a decline in valuations per pupil in absolute or
relative terms. or both. These trends are shown in table IV below :

TABLE IV.-VALUATION TRENDS

i

Enrollment

Equalized
valuations
per pupil Enrollment

Equalized
valuations
per pupil

camden: Plainfield:
1 1960-61 17, 829 $17, 777 1960-61 8, 529 $26, 771

f 1969-70 19, 915 16, 487 1969-70 9, 116 30, 943

Jersey City: East Orange:
1%0-61 31, 645 26, 570 1960-61 8, 797 37, 533

1969-70 37, 428 26, 675 1969-70 10, 148 32, 152

Paterson: State:
1960-61 21, 956 21, 000 1960-61 1,055, 085 30, 112

1969-70 25, 874 23,021 1969-70 1, 448, 686 38,172

Rising tax rates in cities compel compromises in funding services
for education and other purposes. Nor is this trend likely to be reversed
in the near future. What is more important and harmful is the separa-
tion of classes of people which has occurred in recent years. Social
isolation aggravates the impact of economic differences in education.
See Booker v. Board of Education of Plainfield, 45 N.J. 161, 170, 171
(1956).

There are, of course, many districts of low wealth other than cen-
tral cities. But the plight of the older city, in which large numbers of
black and other deprived minorities are isolated, presents an espe-
cially acute educational challenge. See Marburger, Carl A., "Consid-
erations for Educational Planning," in A. Harry Passow, editor,
"Education in Depressed Areas," Bureau of Publications, Teachers
College of Columbia University (New York: 1963), at page 298. (Dr.
Marburg,er is now the coimnissioner of education of New Jerey.) Of
course, the State and Federal Governments have recognized the prob-
lem. Added school aid from both sources has been made available to
these cities in recent years." For a comprehensive survey of older city
problems, see New Jersey Model Cities Report, supra.

Total federal aid for district programs as well as State administration was
about $95 million in 197041, plus $12 million for areas affected by federal
activity. The largest segment was in Title I funds (Elementary and Secondary
Education Act of 1965, Title I, Public Law 89-10, as amended), $43 million in
sta tew id e total.

Examples of municipalities receiving substantial amounts of Title I funds are
(in thousands) :
Atlantic City $1, 165 Morristown $101

Camden 0, 660 Newark 9, 040

Deptford 116 North Brunswick 581

I:ast Orange 031 Orange 289

;..lizabeth 891 Passaic 587

Englewood 196 Paterson 0, 9S0

Franklin Township 173 Perth Amboy 400

Jersey City 2, 787 Phillipsburg 114

Hoboken 710 Plainfield 452

Lakewood 302 Pleasantville 238

Long Branch 389 Salem 135

Millville 103 Trenton 1, 70G
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The decision in this case, however, does not turn upon the special
needs of older, large cities. The problems presented by the school fund-
ing system in New-Jersey confront many poor suburban and rural dis-
tricts as well.

Thirty-two school districts in New Jersey with an enrollimmt of less
than 2,000 pupils each have equalized valuations per pupil under
$20,000; 71 more school districts with less than 22000 pupils each have
between $20,000 and $30,000 in equalized valuations per pupil. Thus,
103 small school districts have valuations per pupil of less than $30,-
000 at a time when the State average valuation per pupil is over
$41,000. Of these 103 small districts, 72 or approximately 70 percent,
spend less than $900 per pupil for current expenses at a time when
the State average is $1,009. Bear in mind that the State averages are
brought down by the poorer districts. This may have reflected itself
in the testimony of Dr. Edward Kilpatrick, assistant commissioner in
charge of the division of administration and finance, State depart-
ment of education, when he said that $1,200 per pupil would fund a.
fine educational program, lookina at dollars alone.

Table II above, shows that ally 21 percent of all school districts,
with 17 percent of the statewide enrollment, have current expense
budgets crf $1,200 or more. On the other end of the scale are 143 dis-
tricts, with 372,189 pupils, or 25 ixrcent of statewide enrollment, with
eurrent expense budgets under $900. One district, Tabernacle Town-
ship in Burlington County, a K-8 district with 511 pupils, has a cur-
rent expense budget of $561 per pupil. This is the lowest expenditure
in the State. As will be shown later, the Bateman Act offers the least
aid to poor rural and suburban districts which have a low AFDC
population component.

III. 'Quality of Education
"Come, Toni," said Mother.
"Are you ready for school?
Are you ready, Betty?
Run to school, Tom.
Run fast, Betty."

Ousley and Russell.
"On Cherry Street."

(A Ginn Basle Reader.)
The quality of elementary and secondary education in New Jersey

probably runs from good to excellent in the vast majority of school
districts. In some it is not simply poor, it is inadequate. Unfortunately,
this case deals with the problems we have, not our successes.

The commissioner does not systematically test achievement levels of
students although lie is authorized by N.J.S.A. 18A :4-24 to do so in
order to ascertain the "thorouglmess and efficiency" of any public
school. The commission apparently hears about certain problem
schools from county superintendents who know where the trouble
spots are. High school programs are approved by the department of
education, and these schools are examined by Atate teams every 5
years. However, there is no published general evaluation of the con-
dition of education in Xeiv Jersey. One may wonder why this is so
when we are dealing with the most important function of our govern-
ment, spending over $1.7-billion per year on our most valuable asset,
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the children of this State. An evaluation system can be readily devised.
Emil school could be required to administer tests and submit reports
of smile uniform type so that comparisons could be made. In any rase,
the closest we came in the testimony was by one witness, Joseph Chty-
ton. a former assistant commissioner and, for a time, acting commis-
simmer. Ile testified that about 20 percent of our school districts have
sdmols that furnish inadequate education, though not neassarily all
schools in the district. No estimate was given of the number of pupils
invoked. These sdmols are in imor rural areas, in old cities, anti in
poor suburbs as well.

If nationwide comparisons are of any help, 197041 figures show
that New Jersey ranks high, third in the Natton, in eminent expendi-
ture per pupil. Only New York and Alaska were higher. New Jersey
ranked sixth in average salaries of secondary school teachers ($10.-
Witt) and eighth in average salaries of elemetdary school teaelters
(S9,8;7). Research Division. National Education Association. "Rank-
ings of the :States, 1971," researdt report 1071-111 at rges 21. 22. 62.
Thew rankings are consistent with the wealth of New Jenvey resi-
dents: third in personal income per child of school age ($17.087)
and menth in per capita /*Nona! income ($4,241) in WM Ibid,
imps 30,32.

114 averages conceal disparities. The question is not how well we
are doing on the average; the question is whether New Jersey's sys-
tem of financing public sehools ciente; impermissible disparities be-
tween rich and poor districts in educational opportunity, as well as
tax burden. The attorney general disputes the conclusion that mere
diffetrnces in dollar expenditures prove differences in the quality of
education. He doubts the ability of the court to grapple with an issue
as large and complex as the public edam! system; and there is some
merit to both of these contentions. However. bstsed on pmbabilities
and expert opinion, in this as well as ether kinds of cases, some con-
clusions ean be drawn. As might he expected, there is a correlation
between dollar expenditures and input (such us teachers and facili-
tim), and between input and output (-results).

The criteria ptoposed by the State boan1 and the permanent com-
mission (see n. 8) for classifying districts under the Bateman .ket (to
be discussed Wei) include input and output measurements. In
appeals the commissioner himself decides on a case-by-case basis w
funds are necessary for a "thorough" education and whatare not. In
doing so he looks at the pmposed use for the funds and the specific
needs claimed. Ile has also examined statistics in those categories
which am included in schednie A as some general gage of the quality
of education in the system. For example, in the 1969 lindget appeal bv
the board of edmation of ErWewood Cliffs, seeking to restore fumrs
mjected by the voters and ate governing body, the :ommissioner
noted that Englewood Cliffs was among the highest in expenditures
per pupil, salary schedules, facilities and equipment, and had one of
the loim.t pupil-staff nttios in the State. Nets, Jersey &hoot Late deci-
sions 109), atpage 105. It is one of the few distticts with dosed-cir-
cuit telerisit,n. The commissioner fonnd that therewete the products of
high community aspirstions and a malt famrable tax base. The com-
missioner decided that EngLwxk1 Mrs was spending enough and
he refused to restore any of the budgetcuts.
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I low much is enough may be difficult for anyone to answer. I lowever,
it is less difficult to decide when input mid uutput both are inadisymte.

The principal ingredient in good education is goud teachers. fbis.
of course. is hard to measure statistically. One witness tfttilied that
high intellectual and verbal skills of a teacher are invariably associ-
ated with good teaching and good results. However, there are no
available statistical comparisons of this quality in our teachers. Other
measures have to be used for the purposes of this case. We have al-
ready noted that poorer districts have fewer teachers and less pro-
fessional staff iier pupil. ..t t enough difference may !mike the
task of some teachers more iriCult, allowing for less specialization
and less preparation time for each subject. Some evidence was also
submitted showing that wealthy districts have a higher percentage
of teachers with advanced degrees. For example, the percentage of
teachers with a master's degree in Minimum is 41 percent, in Pnnceton
Regional. 41 percent, and in Englewood. 39 percent. hi Jersey City
it is 23 percent. Newark. 18 percent, and Camden, 13 percent. The pilot
study, supra. at page 21, found that only one school district with
equalized valuations of less than $30.000 per pupil in 1965. had a staff
of which 30 percent or more had a master's degree. The evidence also
shows that there is more teacher turnover in the poorer districts. with
teachers leaving for more attractive school systems in wealthy snlmr-
ban areas. These aspects allow some correlation between the qualit
of teaching and the wealth of the district, even though you don t
need a master's degree to be adgood teacher.

Other input factors inclu e school buihlings. equipment, textbooks
and library facilities. There is ample evidence to show the correlation
between wealth and the finality of these facilities, and that Berme
imuleomicies exist in MAIM poor dist dont

In Paterson. 7 of 21; elementary schools in use were built beta/ben
1s87 and 1899. Many lmildings do not meet State standartis for light-
ing and safety equipment. Only 2 or 3 schools have a library or librari-
an. Ca feteth and recreation areas are inadequate. Similar conditions
ran he found in other districts. In East Orange, where 54 peteent of
the population is black but 90 percent of pupil enrollment is black.

of 12 lmildings were built before la14. including one in 1873 and one
in 1493. Instructional space equivalent to 76 classrooms is located in
basement and attic areas. and 19 relocateable classrooms are in use.
Tlwse substandard classrooms serve approximately 2,000 pupils. In
Plainfield. the health mom in one school has ne sink or toilet.

In the city of Camden. S of 34 schools in use (over 20percent) wem
lmilt between 1474 and 1897. Some are three-story wooden frame struc-
tures. In some, lighting, ventilatirm and toilet facilities are inade-
qnate. A study of the Camden sehool system by the State Department
of tdocatkm was compiled in Xm-ember. 1969. The report. here called
the "Camden Surrey."- concludes at p. P-39 that almost all elementary
schools in Camden ate deficient in facilities for desirable programs
such as art. music, science. home economies. etc. Also needed are suit-
able libraries and special serriees such ns remedial madin ft. speech
therapy and psychological assistance. Camden has 23 sehool buildings
on sites of one acre or less. This preeln4s outdoor educational pro-
gram&
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Again. deficiencies are not limited to schools in the older cities. In-
adequacies due to lack of financing exist in other areas of the State.
For example,yine Hill is a K-6 school district in Camden County
with 874 pupils in three schools. Pine Hill may fall somewhere be-
tween a rural area and a suburb. Pine Hill has equalized valuations
per pupil of $13,354 and a school tax rate of $3.52. 1.1ven with State aid
of over $300 per pupil, the present current expense lmdget is only
$091 per pupil. Dr. Mark Ilurwitz, executive director of the New Jer-
sey School Inrds Association (see N.J.S.A. ISA :11-1), was superin-
tendent of schools of Pine Hill from 1965 to 1007. lie testified that
Pine Mrs budget was voted down every year since l954. When two
submissions were required the electorate voted the budget down twice
in the same year, even after it was pared down.

Dr. Hurwitz had to serve in two capacities, school superintendent
and the principal of (me school. There was no trained librarian in the
system. In one school there was a closet with books that served as
a library. Sonic science textbooks dated back to the 1910's, before
astronauts had been heard of. There was ilo guidance counselor or
speech therapist A psychologist was available 1 day a month. Special
program aids were virtually nonexistent. Pnpils who were either
gifted or below average coal not get special instrnctinn or materials,
unless thev qiudified as handicapped. because Pine Hill could not
afford options to meet special needs. Teacher recniitment was difficult.
Five teachers operated on emergency certificates without a college
degree. Two such teachers have taught in the system for more than
20 Years. Not one teacher had an advanced degree.

Pupils from Pine Hill went into the lower Camden County regional
district (7-12) which took pupils from seven elementary school dis-
tricts. Those from Pine Hill had difficulty competing milli other pupils,
even with those from districts that weir not much wealthier. A large
percentage of Pine nal pupils scored below national norms in tests
for trading achievement and bisk. skills. Dr. Hurwitz concluded that
the education in Pine Hill was inadequate dne to insufficient fumls.

Other evidence was offered to show inadequate education both on
input and output terms. In Jersey City, tests showed that average
results at the end of the first grade were at the national norm, but
fell substantially below the national norm at the end of the seventh
grade. A similar decline was shown by tests in Plainfield. This was
Interpreted as a failure of the system, since pupils able to learn at
national norm levels do worse after being in the system for a number
of years. There was evidence that a substantial number of pupils
graduating from inadequate school systems are functional illiterates
who cannot properly read and understand writing in normal Use such
as employment applications. A substantial portion of the students in
the Camden City system cannot "read well, think well and work well,"
and some are iiliterates. according to the "Camden Survey," pages
I14, and Ill-S. 9.

in Crundetf, in 1968-419, 287 of 945 teachers had sulstandard
teaching certificates (SG in secondary schools knd 201 in elementary
schools). "Camden Stirrer." at P4. there ICUS only two Puerto Rican
teachers in st system with 2,000 Puerto Rican students. Of I.8I9
non-English-speildng children only 240 received instruction in tng-
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fish. In Paterson there are eight bilingual teachers for 4,000 Spanish-
speaking children a ratio of one to 500.

Naturally, the ?nem here is upon glaring, exceptional deficiencies.
But indications are that they may occur more often than we would like
to believe. It is difficult to imagine that in tle, 1960's a histin'y book

used in one lower school did not mention World War Ir. because,
Mien the book was published, that war had not 3et taken place. But
that was the testimony of a former teacher. (How much can new
books eo-A ?) Also, in one school, classmont books could not be taken
home because. old and torn, there wereonly one set of bookt and several
dames had to share them on the same day. So if this opinion does not
discuss theories of education, the importance of early schooling, or
tenure and lockstep salary ranges and their effects upon teacher per-
formance, it is for obvious reasons.

Not all shortcomingspre the fault of the school system. The learning
of a pupil from a deprived environment is impeded by many factors.
For example. many pupils come to school hungry, or have uncorrected
sight or hearingdekcts which would interfere with learning. Some
students have ingrated from even more inadequate school systems.
But there is ample evidence in the record that these lhnitations can be
offset significantly by improved educational offering. Better physical
examinations and followup is a simple example of how a school can
overcome a learning handicap. Testimony in support of the more
arneral conelnfion was given by a number of withesses, including
Prof. James W. Guthrie of the University of California and Henry M.
Levin. awociate professor in economies and in education, Stanford tini-
versity. See Guthrie, Kleindorfer, Levin & Stout., "Schools and In-
egnality," MIT Press (Cambridge : 1970), a study for the Urban
Tradition. first published in 1969.

Prof. Henry S. Dyer of the educational testing service of Princeton,
N.J., testified that pupil achievement is positively related to per pupil
expenditure for instructional purposes. lie estimated roughly that the
relationship is on the order of 0.4 in correlation coefficient. This means
that by his estimate per pupil expenditure is associated with about 10
percent of the variation in average pupil achievement This is a positive
but not a strong correlation. Others, including Guthrie and Levin, ap-
intently see a higher degree of correlation. Professors Levin and Guth-
ne do not miy that more money alone will make a difference. More money
properly spent on proper pmgratns ran make a difference. Higher
teacher silaries should enable a district to select teachers and support-
ing staff who are better fit for the needs of its pupils. More money can
give districts options to attack their problems in ways not available
to them now.

am nu-are of the qualified doubts about the dollar-input-output
relation raised bv the Coleman Report. .1. S. Coteman, et al., Equality
of FAIneational Opportunitv, U.S. Printing Office (Washington, D.C.:
1906). At p. UN the Coliwitun Report concludes that fami4 back-
ground and the social composition of the student bodl- are the primary
determinants of achievement in school." The conclusions of the Colt-

" the CIRemen Repte. at p. concluder; :
*That ra-hods bring tittle indOenee to bear on a child's achievement that islode-

pm/dent of hbi hackgionnd and general social tvintelt; and that * * the In-
equalities iintomed on children hr their home, neighborhood, and peer enrinytonent
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man Report have been disputed, and the methods of analysis and meas-
urement that underly the findings have been criticized. See Guthrie, et
al., Schools and Inequality, supra, at pp. 92, 06-99. In fact, more re-
cently Dr. Coleman lia.s Ipplauded the concept of equalizing educa-
tional offering by equalizing financing power and tax effort tlirough
methods proposed by Professor Coons and his associates. Coons, Clime,
and Sugarman, Private Wealth and Public Education, infra, Fore-
ward, pp. vii to xvi. The Coleman Report itself states that "improving
the school of a minority pupil may increase his achievement more than
would improving the school of a white child increase his. Similarly, the
average minority pupil's achievement may suffer more in a school of
low quality than might the average of white pupils." At. p. 22. So far as
this court is concerned, the only, evidence offered in the case does show
correlation between educational expenditures and pupil achievement
over and above the influence of family and other environmental
factors."

Chapter 4 of Schools and Inequality, suenz, reviews 17 studies which
attempt to determine the effects of Arno] mg exclusive of a pupil's so-
cial environment. The authors note the difficulty of isolating environ-
mental and congenital characteristics which affect a student's per-
formance. These influences have a strong impact on the student even
before ho enters school for the first time. Nevertheless, a number of
studies conclude that school services are significantly related to pupil
achievement. One of the early studies perrmed by the Educational
Testing Service of Princeton le shows a direct correlation between
pupil performance and school services such as:

1. The number of special staff (psychologists, reading spe-
cialists, counsellors) in the school ;

2. Class sire.
3. Pupil-teac'her ratio; and
4. Instractional expendithres per pupil.

Other studies slmw a positive correlation between pupil performance
and teacher characteristics (such as verbal ability, experience, salary
level, academic preparation, etc.) and access to teachers (sirm of class,
length of school year,ete.). The schml environment, such as the age,
sirz, and type of facilities available, also affects learning, but to a
lewer degree.

Because the foregoing components can be translated into dollar
costs, Professor Outline and his associates concluded that expendi-
tures per pupil and teacher salary levels are significantly correlated
with pupil achievement. BetWr education does make a difference re-
gardless of the child's social environment.

are carried along to become the inequalities with which they confront iedult life
sit the /qui of school. Por Nullity of educational opportunity through the /schools
must imply a !ern-mg effect of schools that is independent of the child's immediate
/*vial environment, and that strong independent effect is not present in American
schools."

I` It may well he that part of the Coleman Report mast be given effect and thitt
. to equalize eduentional opportunity significantly de facto segregation of minority
moils most hp nverrotne in addition to equalizing funds and facilities.

" Mollenkopf. Wrniani O. AM Melville, S. Donald. "A Study of Secomlary
School Chargeteristics as Related to Test Scores." licearch ThilletIn 56-6
(Princeton: Vocational 'resting Service, iSZO), mimeograph.

1-2-104-72---83
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Dr. Dyer submitted charts (P-23 in evidence) which show a cor-
relation between per pupil expenditures and various gages of per-
fornuince, such as SAT scores and truancy rates. Figure VI of this
exhibit shows the results of a controlled experiment in Hartford,
Conn. ("Project Concern") in which 266 elementary school children
selected at random were transferred from 5 depressed inner city
schools to 85 elementrry schools in affluent suburbs. A group of 305
similar students remained in the inner city schools to serve a a con-
trol group. Results were then tested by gam or loss in I.Q. scores. The
experimental group transferred to the sulmrbs presented a median
min for pupils in 8 grades (1 thm 0) from the spring of 1967 to the
spring of 1968 of 5.2 as compared with a median gain of 3.2 for the
inner city group. Fire of six page groups transported to the suburbs
made significantly greater &rains in LQ. than their counterparts in the
city. (One group, grade 5. declined for unexplained reasons.) anide 1
pupils in the suburbs gained 8.2 as compared with 3.0 for the city
gmup.

Other testimony supported similar conclusions. Some studies show

that students in depmsset1 areas wimse whools have achieved (=Wistful-
tial improvement under Ferlerni-nid pro.rnms Imre achieved kttcr
than similar pupils in the same city ettemlinT schools which have not
been chanerd. This result has been reported for Washington. n.r.. as
well as .Tersey City.

That dollars can make a signifieant difference in pupil performance
is the premise of the Camden survey, supra. made by our State De-
partment of Education. The Mancuso report. supra, at page 9. Apo

concludes that while:
. . . many communities are linable to arlegnatelr educate

their youngsters. it is equally clear that many others are
eminently suceessful klthough there are some excel-
lent small districts in the State. almost all evidenee Points to
a eorrelation between enrollment, wealth quality, education .
and efficiency.

Limitations in this type of case. dealing with the system as a whole
rather than problems of a given district, make it impassible to treat
many aspects in the dollar-qualitv equation. To what extent can the
consolidation of districts expand the range and quality of instructional
opportunity without grentiv changing costs? See lInncuso renort,
suprn. To what extent are high dropout roes in central cities a reflec-
tion of unstimulating instruction, or other forties? Why do students
from onr deprived schools who want to go to college seore appreciable
tower in their SAT's than students from wealthv suburban schools.?
Slmuld teachers get "eombat pay" in some school'

i
s? Veratioul troin-

ing luis not been explored n the case, but statistics in the MIRA
Bulletin, page 31. suggest that crmntv vorational sehools hare not
reached enough pupils who (mid pmfll by this type of training. There
wag testimony on other points that I cannot dwill upon. One example

is the self-fulfilling negative attitude of middlcuclass teachers toward
students of low soeioeconomic status. Also discussed WIS the low self-
esteem of children from poor neighborhoods wbo begin their first eon-
tarts with American government by entering ancient. dilapidated
buildings. Perhaps they ask themselves, "Is this what my State thinks
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of me?" (In school they are given a primer which shows a whita
house surrounded by neat, green lawns. It reads, "Are you ready for
school, Tom ? Min to school-, Tom. Run fast.") In any case, even new
schools won't take these children out of depressing neighborhoods. As
was said recently about a black ghetto. the people who lived them
"hated it so much that they had burned down a lot of it . . . . If was
all they had, and they'd wrecked it." Kurt Vonnegut, Jr.. Slaughter-
house-rive or tlm Children's Crusade, Delta Books (New York : 1969),
at page 51.

Questions are asked because we do not have all the answers. Sonie
conchisions, however, can be drawn on the spwific issues of this Case.
Assistant Commissioner Edward Kilpatrick testified that his office bad
participated in the Camden survey, supra, and wrote the following
at page 11-2:

With this dependence upon local property thxes for the
support of such services in New Jersey. it is inevitable that
the children in the poorest communities do not have the same
educational opportunities as those in the more 'diluent dis-
tricts.

The same report concluded that State aid under the foundation pro-
gram is not sufficient to permit substantial improvement (p. 1114).

Clearly, a large number of New Jersey children are not getting tut
adequate education. This is caused in part by insufficient funds in many
districts despite high taxes. On the other hand, many districts provide
superior education with less tax effort, More money should make a sig.
nificant difference in many poor districts. However, the problems in
older cities with a large minority population are more complicated.
It is too much to expect that our school system alone can solve all
these problems. But much can be done, and doing more will cost more.
FAlucation is no exception to this fact of life.

W. TUE EDCCATION CLAUSE AND ME BATEMAN' ACT

Itetween the idea
And the reatiti
Between the motion
And the act
Fans the Shadow

7'. R. Mot.
"The follow Men."

A. TUE BATEMAN ACr

The essential features of formula aid tinder the Bateman Act eon-
sist of "minimum support aid" and "incentive equalization
N.J.S.1. 181:584. Both are determined on a weighted pupil basify
and both are designed to vary according to the classification of a dis-
trict The act provides for classification in five categories from basic
to comptehensive. depending on the quality and scope of the educa-
tional program offered, with higher levels of aid offered as an incen-
tive to program improvement, through higher expenditures. See Bate-
man report at pages 48, 49. Since the Bateman Act has not been fully
fnnded. however, all districts are being treated as basic districts.. The
legislature has continued this uniform classification for 1972-73, I.
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19711 c. 335, supra, and none can qualify for higher State aid based
on lugher classifications. Moreover, the classification criteria have not
yet been adopted. Criteria formulated by the Commissioner with the
approval of the State board have been rejected by the Permanent
Commission on State Support. Other criteria have been proposed.
When agreement is reached, the criteria are to be submitted to the leg-
islature for enactment. N.J.S.A. 18A :584.

"Minimum support aid" and "school district guaranteed valuation"
are both based upon the number of resident weighted pupils of the
school district. N.J.S.A. 18A : 58-2. Pupils are weighted to reflect
varying costs of education according to grade levels. N.J.S.A.
18A : 58-2; Bateman report at page 4. The principal categories of
weights adopted by the legislature are :

Unite

Kindergarten pupils.. 0. 75

Elementary pupils (grade 1 through grade 6) 1.0
Senior and 4-year high school pupils (equated to full time)" 1. 3

Additional weight is given for AFDC children (children in families
residing in the school district who receive assistance under a program
of aid to families with dependent children) between the ages of 5 to
17, inclusive, who reside in the district. Whether attending school or
not, each such child counts as an additional 0.75 unit in determining
the number of weighted children for the school district. N.J.S.A.
18A : 58-2; I3ateman report at page 48. Weighting increases aid to
districts whose weighted enrollment is greater than actual enrollment.
A 10-percent increase in pupils due to weighting will increase mini-
mum aid and guaranteed valuations bx 10 percent.

"State aid" under the Bateman Act is defined as minimum support
aid, incentive equalization aid, transportation reimbursement,atypical
(handicapped) pupil reimbursement, county aid, and vocational school
aid. N.J.Sat. 18A:58-2." All districts receive minimum supportaid.
This is $110 per pupil in a basic district. If the law is implemented by
new legislation to establish classification criteria, minimum support
aid will be increased in steps of $12.50 each for a limited district, an
intermediate district, a precomprehensive district, and a comprehen-
sive district, reaching the maximum of $160 per weiFhted pupil.

"Incentive equalization aid" is given to a district whose actual
equalized valuation per pupil is less than the guaranteed valuation
per weighted pupil basecl on the district's classification. In a basic
district, total "guaranteed valuation" is a sum equal to $30,000 multi-
plied by the number of resident weighted pupils of the school district.
The guaranteed valuations are to be increased in increments of $3,750

"The school building aid law Inas also amended by the llolcnion Act. This aid,
for debt service and capital outlay (as well as capital reserve fund). WU
amended to include the same weighting basis per pupil (including the AMC
factor), but not to exceed $48 per weighted poen in rysident enrollment, and
subject to a local share equal to $0.073 per $100 of equalised valuations. This
law is also snbject to the 20 pereent funding nrotision. 18A : 58-131.
trader the "emergency" building and law of 1968 (19. 1968, e. 177, as amended by
L. 1909, c. 1313. I,. 1970, e. 125 and 1.. 1971. c. 10) an additional sum not exceeding
$25 per pupil Is also available for debt service only for those districts found by
the State Boapd of *lucation to he incarmble of providing necessary school
facilities (2412.A. ISA : 33-1) to satisfy the school laws. 1RA :39-332
ci seq. In 1972-73 building aid ($29.7 million) and emergenr aid ($7.4 million)
will approximate 27 percent of the annual debt senice costs of local district&
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for each classificationl reaching a maximum of $45,000 per weighted
pupil in a comprehensive district.

The formula for determining incentive equalization aid is set out
in N.J.S.A. 18A :58-5. First, you compare the "guaranteed valuations"
with the equalized valuations of the district. If the equalized valua-
tions are more than the "guaranteed valuations," no incentive equaliza-
tion aid is paid. If equalized valuations are leas than the "guaranteed
valuations," incentive equalization aid is paid in addiction to mininnun
support aid, calculated as follows: The "net operating budget" is first
determined. This is defined as the current expense budget minus all
estimated revenue, such as minimum support aid, transportation aid,
Federal aid, if any, and so forth. The "net operating budget" is then
divided by total guaranteed valuations. The result is the districts'
school tax rate. That tax rate is then multiplied by the equalized valua-
tions of the district to obtain the local tax requirement,. The same tax
rate is multiplied by the excess of guaranteed valuations over equalized
valuations of the district to obtain the incentive equalization aid pay-
able by the State.

Table V which which follows depicts varions tax rates that would
obtain in a school district depending upon the current budget and
the equalized valuations of the district,. For purposes of illustration,
I have assumed districts with equalized valuations of $20,000, $30.000,
$45.000. and $60,000 per pupil, and I have assumed that a district
chooses to spend $1,000, $1,200, or $1,400 per pupil. The weighting
factor of 1.10 was assumed as a general averaFe for all non-A.FDC
di.triets. See statewide pupil distnbution data in the Commissioner's
Nineteenth Annual Report (196940), at p. IX. Also, to determine
the net operating budget., a deduction of $50 per pupil was assumed
arbitrarily to represent other district revenue, such as transportation
aid and Pederal aid, other than formula aid. Tax rates were com-
puted for each district as a basic district as well as a comprehensive
(comp.) district.

TABLE V.-tAX RATES UDDER NE BATMAN ACT--DISTRICt EQUALIZED VALUATION

$1,000 tax rate SLR* tax rate $1,400 tax rate

Anneal per pupil el-
pemiwe

.000
5,000

Adjusted lot 1.434
weighting. Including
MDC,Ar pept1:1

$0000..

Basic Comparable Bask Comperabie Bask Comparable

2.51 L 3.12 1.97 172 2.37
2.51 1.56 3.12 1.97 3.72 2.37
1.84 1.56 2.29 1.97 2.73 2.37
1.38 129 1.71 1.62 105 1.96

L84 1.12 2.31 1.43 2.77 1.74
1.84 1.12 2.31 1.43 2.77 1.74

the weighting tack" ot 1A34 iiu derived by thinaging current Jersey 1.111y.and Camden enrollments and
Mien keres. Camden's einelhnent el 20,436 is ler AFDC children Oka adds 10,588 yetis end
inns lot grade lents, to a Mal enfolded entolimetd of Jersey City's entoPment is approximately tts
AFDC
nd

Wet adds 11642 melts; Ilte MO weighted envoll is 51321 the avetala *VOW ellutiloted tersay Cil
e Camden combined is 1.434 verb pet resident pepil.

Using a basic district as an example, with equalized valuations of
$20,000 per pupil, calculations under the formula can be simplified
as follows:
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Select the current total expense per pupil ($1,200) ; subtract the $121
(minimum aid per pupil of $110, raised 10 percent due to a 1.10
weighting factor) awl also subtract $50 (representing other revenue,
such as transportation aid). This leaves $1,029 to be raised by local
taxes and State equalization aid. Divide $1,029 by $33,000 (the guar-
anteed valuation of $30,000 raised by 10 percent due to a 1.10 weighting
factor) to get a tax rate of 3.12 percent. Thus, the amount to be raised
by local taxes is 3.12 percent of $20,000 or $624. State equalization
aid is $1,200 minus $121 (minimum support aid), minus $50 (other
revenue), minus $624 (local revenue), or $405 per pupil. This is equal
to 3.12 percent of the difference between equalized valuations Tier pupil
($20,000) and guaranteed valuations per weighted pupil ($33,000).
Thus, this assumed basic district, spending $1,200 per pupil, will raise
$624 locally at a tax rate of $3.12 per $100, and will receive $121 in
minimum support aid, plus $405 in State equalization aid, plus $50
in other revenue. Under the foundation plan this district would have
received $215, i.e., $100 minimum aid plus $115 in equalizing aid, (plus
$27 if one of the 6 largest cities) per pupil. First vear Bateman aid
would be $215 plus 20 percent of $311, or $215 plus $62.20. $311 repre-
sents the difference between Bateman aid fully funded ($526) and
the foundation plan formula aid of $215, based on my assumed model.

Under the Bateman formula fully funded, excluding an AFDC
weighting factor but assuming an average weighting factor of $1.10,
basic districts are in effect guaranteed equalized valuations per pupil,
of $33,000. Districts with $13,000 or less in equalized valuations per

e 5

pupil will have the same tax rate. Every basic district with more
than $33,000 in equalized valuations per pupil, and with the same
budget will have a lower tax rate. Thus, the Bateman Act continues
to employ a wealth-based formula. It differs from the foundation plan
in that Bateman includes a weighting factor and allows relatively poor
districts to receive, in addition to minimum support aid, a higher share
from the State in proportion to the total expenditures of the district.
Under the foundation plan. the State participated only to the extent
of a given level of expenditures; namely, $425 per pupil (plus $27
for the six largest cities).

Districts with a high proportion of AFDC children will receive
more minimum aid and a higher effective guaranteed valuation per
pupil. Table V above shows the results of a weighting factor of 1.434
units in an assumed high AFDC district. The figures were computed
as indicated in n. 17 above, by using the average of current Camden
and Jersey City enrollments and AF'DC populations. The effect of this
weighting factor is to increase minimum aid by 43.4 permt to $157.74
and to increase the guaranteed valuations per pupil by 43.4 percent
from $30.000 in a basic district to $43.020. Thus, a "basic district with
a high AFDC population spending $1,200 per pupil will have a tax
rate of 2.31 percent, approximately equal to the tax rate of a basic
non-AFDC district ,rith equalized valuations per pupil of $45.000.

The AFDC weighting factor would have an appreciable effect under
Bateman fully funded. N.J. Model Cities Report. siupro. at p. 19 states
that the total number of AFDC children in the State increased from
25.000 in 1965 to 72.000 in 1969-70. The Department of Education
reports that the total number of AFDC children in the State is now
198.000. However receiving increased formula aid or Federal aid
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because of AFDC children should not be viewed as a windfall. It
should cost much more to provide an adequate education in districts,
such as Jersey City and Camden, where AFDC children between the
ages of 5 and 17 are equal in number to roughly 30 percent to 60 percent
of the total school enrollment. See ii. 17 above. This increased cost was
appreciated by the Bateman Committee. The Bateman reports states
(p. 48) :

It is now recognized that children from lower socioeconomic
level homes require more educational attention if they are to
progress normally through school. When the additional com-
pensatory education is provided, it results in substantially
higher costs. The weighting of the children from the lower
income families compensates in part for the larger expendi-
ture necessary to provide them with an adequate educational
program so they may overcome their lack of educational
background. (tmphasis added.)

Another desirable feature of the Bateman Act was the provision to
allow an adjustment in minimum support aid and Mcentive equaliza-
tion nid according to clumps in the cost of education from year to year
and changes in the statewide average of equalized valuations. N.j.8.A.
18A :58-6.3. Unfortunately, funding increments of "20 percent" per
year will delay full implementation of the act and may not include
money to allow adjustments for inflation. If Bateman had been fully
funded in the first year with all districts classified as basic, the total
formula aid required would have been approximately $365 million, an
increase of approximately $150 million over 1970-71. The legislature
actually increased formula Aid by approximately 828 million in the
first vear. But part of this increase was needed simply for additional
pupils coming into the system, and part was also used for the save
harmless clause contained in N.J.S.A. 18A :58481" If all districts
were classified as comprehensive districts, the estimated annual cost
under the Bateman Act would be $650 million, based on September 30,
1970. weighted enrollments. This is an increase over the foundation
program of approximately $410 million.

There is no prefunding under the Bateman Act which would make
it. ea4ier for a poor district to qualify as a comprehensive district.
Many wealthy districts in the State would readily qualify as compre-
liensive districts under criteria suggested by the Bateman committee
(13ateman report, at pp. 61-63) or that presently being considered.
However, the Bateman committee recognized that some districts
"might not be able to attain a higher classification for reasons beyond
their control." Bateman report, at page 41. The Bateman committee
proposed that. the Commissioner should have the authority to change
the classification of the district if "in his judgment, the geography,
sparsity of population, inadequacy of property valuations, difficulty
of transportation, or other factors make it impossible to qualify for
a higher level of State aid" Id. This recommendation, however, was
not adopted by the legislature. The statute simply provides that cri-

"The save harmless clause guarantees that "no !school district shall be uproot'.
tinned for minimum support aid. incentive equalization aM and county voca-
tional !school aid an amount less than the per pupil aid. excluding transpoetation
aid and atypical aid, it received for the State fiscal year 1970-71."

t° 4'.,tta
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teria to be adopted for classifying districts shall take into considera-
tion "the quality of the educational program of the districts."
N.J.S.A. 18A : 68-3. Tlms, there is little likelihood of poor districts
receiving State equalization aid as comprehensive districts. The present
funding does not. remotely approach the moneys needed, and poor dis-
tricts cannot do it on their own. "Canulen Survey," supra, at page II-1.

B. TIIE EDUCATION CLUTSE

Article VIII, section IV, paragraph 1, of the 1947 constitution
states:

'lie legislature shall provide for the maintenance and sup-
port of a t borough and efficient system of free public schools
for the instruction of all the children in the State between
the ages of 5 and 18 years

This clause was first adopted in 1875 as an amendment to the 1844
Constitution. The history of education in New Jersey tells us that this
provision was adopted in order to secure as a constitutional right the
results of the first 100-vear struggle in NM Jersey for free and thor-
ough education for all.. See Roscoe L. West, "Elementary Education
in 'New Jersey: A History." D. Van Nostrand Co., Inc. (Princeton :

1fle4) at pages 42-45: Robert D. Bole, "A History of Stde School
iSupport n New Jersey." The Bateman Report.. Rum!, at page 11.

In his abbreviated history contained in the Bateman report, (p. 12)
Professor Bole says that the 1851 statue, which gave school districts
unlimited taxing power. "set. in motion a trend which New Jersey re-
tains to the present day; i.e., school financial support in New Jersey
became predominantly a local responsibility." However. this history
fails to menfion the proportion of State aid in the critical period from
1871 to 18811 during which time the education clause was adopted.

In 1871 the kgislature enacted the free school law. L. 1871. C. 527.
By this law, tuition fees which had been charged bv some "public"
schools in the State were abolished. The 1871 law levied a uniform tax
on all real property in the State at 2 mills per dollar valuation ($0.20
per $100). If this money was not enough to maintain free schools in
operation for at least 9 months each year, then local districts were
requimd to raise the needed sum by a township tax. State school tax
moneys were distributed among sthool districts according to the num-
ber of pupils in each district. The law further provided that, except
for $20 per year, State money paid to each school district must be
used solely for teachers' salaries and fuel (sec. 10).

In discussing the 1871 law, State Superintendent Apgar said in his
annual report of 1871 (at p. 12) :

The principal support will come from the State, and if any
sum is needed to be voted by the township, it will be small ..

The 1871 school law raised significantly the proportion of school
costs borne by the State. In 1870 for example, township and district
school times ($1.45 million) and tuition ($72,000) constituted 90 per-
cent of the total &demise expenditures ($1.66 million) and the State
appropriation was only $100,000. Annual school report, 1870, at p.
11. Thereafter, from 1879 through 1880, State funding averaged n
percent of all school costs, exclusive of construction and repairs. Local

547
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revenues constituted 23percent of current expenses and 40 percent of
all expenditures inclusive of construction and repair of schools. In
fact, during these years many townships and districts raised no school
taxes at all. In 1872, for example, 188 of 230 townships and 887 of
1,378 districts raised no school tax. N.J. school report, 1872, at page 8.

The State continued for many years to pay a large portion of all
school costs, although in 1881 it enacted a law ordering 90 percent of
State school taxes returned to the county of origin, leaving only 10
percent to be distributed by the State board equitably. L. 1881, c. 106.
However, even under the 1881 law, moneys returned to the counties
were apportioned to all school districts in accordance with pupil
census, so that equalization was achieved at least among pupils of each
county. As late as 1910, for example, the State share of current ex-
penses was approximately 67 percent and was almost equal to the total
cost of teachers' salaries..N.J. school report,1910, at pages xv, xvi. This
is not to suggest that the education clause adopted by the 1875 amend-
ment requires funding of education costs out of general State revenues.
This was the ideal sought by the friends of education, as the history
demonstrates. Certainly the reenactment of the education clause as
part of the 1947 constitution was not made with the consensus that
public education had to be fully funded by the State out of general
revenues. A proposal to include such language in the education clause
was not adopted. "Recommendations of the New Jersey State Fed-
eration of Labor," versus Proceedings of the Constitutional Conven.
tion of 1047, State of New Jersey, appendix, at page 893.

The education clause was intended to do what it says, that is, to make
it a State legislative obligation to provide a thorough education for all
pupils wherever located. Landis v. School District No. 44, Camden
(7ountyliii N.J.L. 569 (Sup. Ct. 1895) ; Society for Establishing Me-
hl Manufacturers v. Paterson, 89 N.J.L. 208 (E. & A. 1916), reversing
88 N.J.L. 12$ (Sup. Ct. 1915). This does not preclude local administra-
tion and responsibility. Riccio v. Hoboken, 69 N.J.L. 649 (E. & A.
1903), reversing 69 NAL. 104 (Sup. Ct. 1903), held that school dis-
tricts may be established for the management and support of schools.
See also 'West Morris Regional Board of Education v. Sills, 58 N..T.
464, 477 (1971). However, the Riccio case held that certain classifi-
cations in the school law of 1902 were unconstitutional because they
treated some school districts differently according: to unimportant
characteristics not germane to the purposes of the law. 69 N.J.L. at
page 661.

Although districts can be created and classified for appropriate leg-
islative purposes, it was held in the Society for Useful Manufacturers
case, supra, that the State school tax remained a State tax even
though assessed and levied locallyupon local property, with revenues
returned by the State to local districts. The court held that prior to the
1875 amendment public schools were a matter of local rather than
State concern, but that the amendment made the support of public
schools a State concern. 89 N.J.L. at page 211.

In Landis v. School District No. 44 Camden County, supra, the
court dealt with the constitutionality of thatprovision of the State
school law which permits local districts to raise sums in addition to
the State levy. The court held that the Constitution does not require
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"the same menus of instruction for every child in the State." 57N.J.L.
at page 512. The 1875 amendment was said "to impose on the legislature
a duty of providing for a thorough and efficient system of free schools,
capable of affording to every child such instruction as is necessary to
fit it for the ordinary duties of citizenship; and sucli provision onr
fchool laws would make, if properly executed, with the view of secur-
ing the common rights of all Were tendering peculiar advantages to
any." The court further held that the legislature also had power to
provide "beyond this constitutional obligation . . . in its discretion,
for the further instruction of youth in such branches of learning as,
though not essential, are yet conducive to the public service. On this
power,. I think, rest the laws under which, special opportunities for
education at public nwense are enjopd."

The word "thorough" in the education clause connotes in common
meaning the concept of completeness and attention to detail. It mans
more than simply adequate or minimal. Not adopted was a lower stand-
ard of education which had been proposed :

Public schools shall be established and maintained for the
gratuitous instruction of all persons in the State between the
ages of 5 and 18 years, such schools to give rudimentary in-
struction, and not to fit or prepare scholars for collegel or to
be controlled by or under the influenee of any creed. religious
society or denomination whatever. New York Times, Novem-
ber 24, 1873, page 2 : 4.

It is clear from findings made earlier that a "thorough" edwation
is not being afforded to all pupils in New Jersey. However, the Bate-
man Act would probably afford sufficient financing for a thorough
education if that act were fully funded. In an area as difficult wad
costly as education, the :judiciary would not invalidate a statute sim-
ply because all the funds necessary to fulfill its objectives were not
mule available in the first year or two of operation. As the. Supreme
Court said in the West Morris Regional Board ease supra. 58 N.J. at.
page 481, where public. moneys are involved, "modest objectives must
be allowed even though more pervasive ones would be welcome." A
statute may not be invalidated "merely because it. would also be. rea-
sonable to do more." This is not. to say that a statute will be left intact
without a reasonable. expectation that the fundamental constitntional
demand for a thomngh eduention will be achieved in the near future.
A court would consider at least taking such steps as are necessary to
allocate available resources in order to more closely approximate tlm
constitutional demand. As a first step, certainly, the provision afford-
ing minimum support aid to each district regardless of wealth and the
me-harmless provision of the Bateman Act should yield to the State
constitutional purpose.

The Bateman Committee solicit to justify minimem nid on the
around that it wonld provide even wealthy districts with the incentive
to improve educational proarams. and to maintain them. at high levels.
Bateman Report at Tmers 48-49. The justification offered at trial was
thnt the Sht- "should do something for every district." However, as
long as some districts are receiving inadequate education, below that
constitutionally required. the reasons offered cannot. constitute n valid
legislative purpose. As long vs some districts are underfinanced, I
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can see no legitimate leeslative purpose in giving rich districts "State
aid." I am satisfied by the evidence that a strong reason for minimum
aid and save-harmless aid is political ; that is, a -give up" to pass the
leglisation.

I conclude, therefore, that the Bateman Act as presently funded
does not meet the State constitutional standard of a thorough educa-
tion for all. Fully funded, however, with funds to offset inflationary
trends, the Bateman Act would probably reach this goal, even in cities
with a high AFDC composition. It might also reach the constitutional
goal in poorer non-AFDC districts, although they will remain at a
disadvantage in competing with wealthy suburbs and AFDC cities in
dollars available for good teachers. Accordingly, the Bateman Act
will not be invalidated on the ground that at present funding levels it
does not provide a thorough education for all. However, the minimum
support aid and save-harmless provisions cannot be reconciled at this
time with the command of the education clause.

V. EQUAL PaarECTION OF THE LAWS

. . . ail men are created equal ...
Declaration of Independence, 1776.

Each child in the State ha3 the right to nn educational program
geared to the highest; level be is capable of nehleving, permitting
him to realize this highest potential as n productive member of society.

The Bateman Report, at page 88.

Article I, paragraph of the New ersey Constitution of 1947
provides as follows:

All persons are by nature free and independent, and have
certain natural anil unalienable rights, among which are
those of enjoying and defending life and liberty, of acquir-
ing, possessing, and protecting property, and of pursuing and
obtaining safety and happiness.

Our Supreme Court has held that this clause contains an implied guar-
antee of equality comparable to the equal protection clause of the 14th
amendment. lVashington National Ins. Co. v. Board of Rerkw. N.J.
Unemployment Compensation. Commission,1 N.J. 545, 554 (1949) : see

Bailey v. Engelnzan, 56 N.J. 54, 55 (1970). Where educational ob-
jectives are left primarily to the States, it may be preferable for New
jersey to develop its own rules of equality though they miry be more
stringent than Federal standards. See Booker v. Board of Education
of Plainflekl, 45 N.J. 161 (1965), dealing with a mandate of the State
Commissioner of Education to alleviate de facto segregation in public
silhools; see also Jenkins v. Township of Morris School District, 58

N.J. 483 (1971).
Inequalities and inadequacies exist under our financing system. In-

equalities are inherent in a system where the capacity to raise taxes
for school purposes differs according to the wealth of districts.

It is argued that the system is justified by the State's desire to afford
local control over education. To what extent local control is real or
mythical has been debated in this case. The Bateman Act provides
that the Commissioner "shall review each item of appropriation within
the budget" of a district whose local tax requirement is less than State

so
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formula aid. N.J.S.A. 18A :58-5. There is evidence to indicate that
as much as 90 percent of some current budgvts are composed of costs
that are more or less fixed or recurring. These include teachers' sal-
aries (which are the largest portion of the budget), pension costs, in-
surance and debt service costs. See N.J.S.A. 18A :29-4.1 which re-
quires implementation of teacher salary policies and schedules. Most
authorities agree that local control, in the sense of hiring teachers,
establishing programs, and allocating available resources

,
is desirable.

Beyond common essentials, educational goals should be adjusted to
community needs. Also, raising local revenues for school costs may
tend toward more efficient use of funds. However, while these purposes
may be pursued byappropriate means, local control and responsibility

jcannot be used to ustify a system that breeds substantial disparities
in the quality of education. The shortage of funds in some districts
actually minimizes local discretion in programing and in the ability to
compete for the services of good teachers. School boards in poor dis-
tricts cannot opt to institute special services when their budgets do not
include adequate funds even for essentials. In this sense local control
is illusory. It is control for the wealthy, not for the poor.

In theory, the Bateman Act goes far toward equalizing tile revenue-
raising power of local districts. Even for those districts with a large
number of AFDC children, however, the Bateman Act equalizes only
to a given level. Poor, non-AFDC basic districts in rural areas and
suburbs will not be raised even to the Stath average of equalized valua-
tions. One reason for this is that the $30,000 guaranteed valuation
level chosen by the Bateman committee was based upon the 1965-66
per pupil State median valuation which was then $32,057. Batenmn
report, at page 50. The Bateman 'Act was not adopted until 1970. It
became effective July 1971. By this time the statewide average equal-
ized vahmtion was more than $41,000 per pupil. See appendix A.
Table I, above shows that there are 208 districts in the State with a
total enrollment of 620,000 (approximately 40 pr. ,,nt of total State
enrollment) whose valuations are less than :WOW per pupil. Exclud

t
-

ing h ie AFDC weighting factor, the remaining districts n the State,
with nu enrollment of 865,000, can raise school funds as basic dis-
tricts at lower tax rates than the first group, even after the equalization
formula is given effect. Although the AFDC factor will tend to nssist
those districts with high AFDC populations, the added costs in edu-
cating pupils of those districts should offset the gain in State aid.
Moreover, there is no assurance that local officials, particularly in
type I districts will use the added aid for improved education by in-
creasing budgets appreciably; they may simply use the aid to help
keep tax rates down. Camilen, for example, receives State aid of
$345 per pupil, plus substantial Federal aid (n. 13,:supra) and still
has a current expense budget of only $843 per pupil. The Bateman

iAct itself reduces incentive equalization aid n proportion to the
amount. of Federal aid received by a district. See definition of "net
operating budget." N.J.S.A. 181:58-2.

The large group of pupils in small, poor districts, in rural areas
and elsewhere, with little AFDC population, are likely to derive the
least benefit from tbe Bateman formula as table V shows. These
"poor" districts with valuations of $30,000 or less per pupil must. tax
at 3.12 percent in order to spend $1,200 per pupil as a bask district,
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under Bateman fully funded. Spending$1,200 per 1)1101, a basic dis-
trict with equalized valuation per pupil of $30,000 must raise 030
by local taxes in order to receive $121 in minimum aid (weighted)
and $93 in State equalization aid. By comparison, districts with $60,-
000 ill equalized minations, spendingthe same amount, have a tax
rate of 1.71 percent and will still receive $121 in minimum support

Even if distdets were better equalized by guaranteed valuations,
the guarantees do not take into consideration "municipal and
county overload." lids was a problem which the Bateman committee
reconnnended to the permanent commission for further study. Bate-
man report, page 9. Poor districts have other competing needs for
local revenue, the evidence shows that. poorer districts spend a
smaller proportion of their total revenues for school purposes. The
demand for immicipal services tends to diminish further the school
reveime-raising power of poor districts. Another general disadvantage
of poor districts is the fact that propeity taxes are regressive; they im-
pose burdens in inverse proportion to abilitv to pay. This is because
poor people spend a larger proportion of their income for housing.
See "New Jersey Model Cities Report." at. pages 38-40; "Guthrie et
al.. Schools and Inequality" supra at pages 186-188.

This is not to suggest that the same amount of money must be spent
on each pupil in the State. The differing needs of pupils would sug-
gest the contrary. In fact, the evidenee indicates that pupils of low
socioeconomic status need compensatory education to offset the nat-
ural disadvantages of their environment. This is consistent with some
comments in the West Morrill Regional Board ease, supra, SS N.J.
at 477. 478. While that opinion states in dictum that the equal protec-
tion clause of the 13th amendment does not. require identical expendi-
tures for all students. and states that benefits "may indeed depend
upon the distriet of a student's residence" (at p. 478), the court clearly
stated that it did not "anticipate the question whether the State statu-
tory scheme may, because of local failures, become unequal to the con-
stitutional promise and command." Ibid, n. 7.

Providing free education for all is a State function. It must. be ac-
corded to all on equal terms. Brown v. Board of Education, 347 U.S.
483, 493 (1054). Public education cannot be financed by a method that
makes a pupil s education depend upon the wealth' of his family and
neighbors as distinguished from the wealth of all taxpayers of the
same class throughout the State. Serrano ease, supra; Van Dasartz
ease, supra : Rodriguez case. supra, n. 1.

Arthur Wise, associate dean, the Graduate School of Education,
University of Chicago. first advanced this thesis in "Is Denial of Equal
Educational Opportunity Constitutional?" XIII. Administrator's
Notebook No. 6 (University of (hicago, February 1965). He elabo-
rated upon it in "Rich Schools, Poor Schools." Umversity of Chicago
Press (Chicago: 1968). It was his contention that the present system
of funding education of all States except Hawaii (which is frded
entirely out of general State revenues), denies the equal protection of
the laws. A similar thesis has been advanced by Coons, Chine, and
Sngarman, in "Educational Opportunity: A Workable Constitutional
Test for State Financial Structures," 57 Cal. L. Rev. 805 (1969), and
in "Private Wealth and Public Education," the Belknap Press of
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Harvard University Press (Cambridge: 1970). It is this thesis that
has boen adopted by the Supreme Court of California in Serraiw,
supra, and by the Federal courts in Van. Dumas, supra, and Rod-
riguez, supra.

The New Jersey system of financing public education denies equal
protection rights guaranteed by the New Jersey and Federal Consti-
tutions. In support of this conclusion, I adopt the thesis of the fore-
going authorities. Education is one of the most important functions
of State governments, and educational opportunities where the State
has undertaken to provide them, is a right that must fie made available
to all on equal terms (Browny. Board of Education, supra). Educa-
tion is a fundamental interest, vital to the future of every citizen
(see Brown, supra; Booker, supra, where our Supreme Court said,
"It is during their formative school yours that firm foundations may
be laid for g,00d citiezenship and brdad participation in the main-
stream of affairs," 45 N.J. at 170-171). Lines drawn on the basis of
wealth or property, like those of race, are traditionally disfavored.
Harper v. Virpnw lid. of Election, 383 U.S. 663, 668 (1966) ; Grif-
fin v. Illinois. 351 U.S. 12 (1956). Thus, whore fundamental rights
are assorted under the equal protection clause classification will be
closely scrutinized. Reynolds v. Sims, 377 U.S. 533, 501-562 (1964) ;
Harper,case,supra,at page 070."

No compelling State Interest justifies the State's present financing
system. It is doubtful that this system even meets the less stringent
rational basis" test normally applied to the regulation of State fiscal

or economic matters. See McGowan v. MalVand 366 U.S. 420 (1961) ;
Williamson v. Lee Optical of Oklahoma, 348 U.S. 483 (1955). While
local control is desirable, discriminations should not be tolerated if
they aro not necessary for achieving the stated purpose. See Riccio
case, supra. A finance system can be devised for New Jersey which
affoith equal protection to all pupils without precluding local con-
trol over public education. The invidious disparities cannot be justi-
fied by any overriding State purpose. Distribution of school resources
accoraing to the chance location of pupils cannot be tolerated under
the State or Federal Constitutions.

The Attorney General contends that two earlier Federal cases fore-
close consideration of the Fourteenth Amendment equal protection
claim. McInnis v. Shapiro, 203 F. Sum._ 327 (N.D. Ill. 1968) ; atrd
MM. sub nom Mannut v. Ogilvie, 394 U.S. 322 (1969) ; Burma V.

Wilkerson, 310 F. Supp. 572 (W.D. Va. 1969), aff'd mein. 397 U.S. 44
(1970). This contention was rejected by the courts in Serrano, Van
Dusarts and Rodriguez, supra, on the grounds that McInnis and

tINWR8 were limited to the assertion of a 'needs" test for the distri-
bution of school fumls. (The "needs" test was rejected by our own
Supreme Court in relation to the distribution of AFDC funds. B«lley
v. Engleman, supra, n. 5.) The Complaint in McInnis (see Coons,
et al., Private Weulth and Public Education, supra, at p. 306) and
in &muss, appear broad enough to include the claims made here and
in Serrano. Nevertheless, the conclusion that the issue is still open
despite the summary affirmances in McInnis and BMWss is con-

"See also in general, Note, "Development in the LawEqual Protection". 82
Hare. L. Rev. 1005 (1900), and Miehaehnnn, "On Protecting the Poor Through
the Fourteenth Amendment," 83 Here. L. Rev. 7 (1909).
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firmed by the more recent action of the United States Supreme Court
in Askew) v. Hargrave, 401 U.S. 470 (1971).

'The equal protection concepts applied here derive from cases that
seem to lend themselves more readily to judicial control. See Reynolds
v. Sims, supra, asserting the standard of one-man, one-vote; Griffin
V. Illinois, supra, holding that an indigent defendant is entitled to a
free transcript on appeal; the Harper case, supra, holding that a $1.50
poll tax is an unconstitutional restraint of the right to vote. But one
1acet of the case at hand does invite a simple standard. Since the State
constitution requires the State legislature to provide a thorough edu-
cation for all pupils age 5 to 18, a tax levied to raise revenues for that
specific State purpose should be applied uniformly to all members
of the same class of taxpayers. Under the present system taxpayers in
different districts pay different tax rates for school purposes. To the
extent that these revenues fulfill the State's constitutional obligation
to provide a "thorough" education, the purpose remains a common
State purpose, not a local purpose. (It is noted that there is no com-
parable provision in our constitution dealing with numicipal services
such as police, fire, sanitation, etc.). Accordmgly, the "equality" pro-
visions of the State and Federal Constitutions preclude taxing. the
same class of property at different rates. See Township of Hillsbor-
ough v. Cromwell, 326 U.S. 620, 023 (1945) ; Baldwin Comtruction
Co. v. Esnx County Bounl of Taxation, 16 N.J. 329 (1954) ; In re
Appeals of !Cents case, supra, 34 N.J. at pp. 28, 29; City of Passaic V.
Passaic County Board of Taxation, 18 N.J. 371, 381 (1955).

Uniformity in taxation is required by N.J. Const., Art. VIII, sec.
I, par. 1 (a), which is as follows :

Property shall be assessed for taxation under general laws
and by uniform rules. All real property assessed and taxed
locally or by the State of allotment and payment to taxing
districts shall be assessed according to the same standard of
value, except as otherwise perinitted herein, and such real
property shall be taxed at the general tax rate of the taxing
district in which the property is situated, for the use of such
taxing district.

No opinion is expressed here on the relationship of the second sen-
tence of paragrah (a), above, to a statewide tax on real ploperty at a
uniform rate for distribution to school districts. This was not an issue
in the case. It is clear that some kind of uniform, statewide tax can be
adopted by the State to finance "thorough" education without rely-
ing on a real property tax. In 1935 the legislature adopted a sales tax
to support school finance reform, but it, was repealed within 4 months.
See Bateman Report at p. 18.

One hundred years ago, after a long struggle, the State adopted the
1871 free school law and made the right to a thorough public edu-
cation a constitutional right. The proposition that the education of a
child should be substantially supported by all the citizens of the State
prevailed for a time over dissenting voices. The arguments in opposi-
tion NVCro answered by State Superintendent Ellis Apgar. He reasoned
that the "general diffusion of intelligence is for the general good" of
the State and that equity demands that the expense be paid "by a
uniform rate of taxation" on the people as a whole. To those who

;
kia31:4
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argued that schools should be supported by a county tax only he
replied : the county is simply a subdivision of part of the whole polit-
ical organization which is the State, and to support schools with
county taxes would discriminate in favor of wealthy counties over
those that are poor. He noted that some people favored a township
tax to support only the schools of their own township and that, even
if this were adopted, it would fail to please wealthy taxpayers from
whom the objections come. He concluded by saying that if the ques-
tion "of giving and receiving." is discussed further between two neigh-
bors, one "blessed with children only, and the other with property
only" the logic of the argument would compel but one conclusion :
"Our public school system must be abolished and every man must
educate his own chikiren." New Jersey School Report, 1878, at pp.
23, 24.

There is no compelling justification for making a taxpayer in one
district pay a tax at a higher rate than a taxpayer in another district,
so long as the revenue serves the common State educational purpose.2°
Moreover, education is too important to the State as well as the diil-
dren of the State to be largely controlled by the haphazard distribu-
tion of real property wealth. The State ana its courts have a special
solicitude for the welfare of children since they have little control over
their own destinies. Children may become wards of the court simply to
insure that they e provided with "Troper protection, maintenance,
and education." N.J.S.A. 9 :2-9; N.J.S. 2A. :4-2; see State v. Perricone,
37 N.J. 463, 476 (1962). Education is not left to the discretion of a
parent,. By statute every parent is compelled to have his child between
ages 6 and 16 attend schools. The i)ublic school that he attends is en-
tirely the creation of State laws. As was said in Van Dusartz, supra,
"What is important to note is that the objection to classification by
wealth is in this case aggravated by the fact that the variations in
wealth are State created. This is not the simple instance in which a
poor man is lured by his lack of funds. Here the poverty is that of
a governmenta unit that the State itself lirs defined and commis-
sioned."

Education serves too important a function to leave it also- to, the
moodin some cases the low aspirationsof the taxpayers of a given
district, even those whose children attend schools in the district. The
uncertainty of raising sufficient local funds for school purposea is the
very hazard that the uniform State tax was designed to meet under the
free school law of 1871. As State Superintendent Apgar stated then,
"By this change our school system is, for the first time in its history,
placed upon a sure and substantial basis. Our schools will no longer
depend for their support upon a fund which a mere majority at a
town meeting may any year withhold." The education clause and the
equality provisions of the New Jersey constitution require a more
certain and uniform basis than our statutory scheme now provides for
the thorough education of each child.

20 If monies are supplied to local districts from general State revenues sufficient
for a "thorough" education, some districts may still decide to add to that sum
by local property taxes. This may reintroduce Inequities of various sorts; how-
ever, the issue was not argued, and my decision is not intended to reflect upon
it. Seo Landis rue, supra.
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For the foregoing reasons I hold that the statutes of New Jersey do
not provide the equality of educational opportunity which is demanded
by our State constitution. In my opimon the statutory scheme also
violates the equal protection clause of the 14th amendment.

VI. CONCLUSION

The present system of financing public elementary and secondary
schools in New Jersey violates the requirements for equality contained
in the State and Federal constitutions. The system discriminates
against pupils in districts with low real property wealth, and it dis-
criminates against taxpayers by imposing unequal burdens for a com-
mon State purpose. The State must. (haulm a "thorough and efficient"
system of education out-of-State revenues raised by levies imposed
uniformly on taxpayers of the same class. The present equalimg fac-
tors in the law are not sufficient to overcome inequities in the distribu-
tion of school fmids and tax burdens.

The present financing system is declared unconstitutional; but this
declaration shall operate prospectively only and shall not prevent, the
continued operation of the school system and existing tax laws and
all actions taken thereunder. This declaration shall not invalidate past
or future obligations (such as school bonds, anticipation notes, etc.)
incurred under the provisions of existing school laws and tax laws.
Said laws shall continue in effect unless and until specific operations
under them are enjoined by the court. See Smitz v. Middletown, wpm,
23 N.J. at pages 598-599 ; 'Village of Ridgefield Park v. Bergen County
Board of Taxation, 33 N.J. 262, 266 (1960). To allow time for legis-
lative action, such operations shall not be enjoined prior to January 1,
1974, except that if a nondiscriminatory system of taxation is not
enacted by January 17 1973, then from and after that date no State
moneys shall be distributed to any school districts pursuant to the
"minimum support aid" provisions and the save harmless provisions
of the Bateman Act (L. 1970. c. 234) which have been identified
previously in this opinion. All funds that are thereby set free shall be
distributed by appropriate State officials in a manner that will effectu-
ate as far as possible the principles expressed herein ; more specifically,
these funds shall be applied to raise guaranteed valuations to the
highest level that a proportionate distribution of funds will permit,
utilizing the remaining provisions of the Bateman Act.

The court will retain jurisdiction for such modification or further
orde,r as may be required. See Steitz V. Middletown Town8hip, aupra,
23 N.J. at pages 598-599,614.

Nothing herein shall be construed as requiring the legislature to
adopt a specific system of financing or taxation. The legislature may
approach the goal required by the education clause by any methods
reasonably calculated to accomplish that purpose consistent with the
equal protection requirements of law.

While ervializing tax burdens may be readily accomplished by known
means, it may be more difficult to assure that additional school funds
will actually result in improved rxhication. No purpose would be
served by simply bidding up the cost of the same services without the
expectation o improvement. Education must be raised to a "thorough"

72-4166-72-36

tiab



562

level in all districts where deficiencies exist. The legislature, the State
board, the Bateman committee, educators in this State have defined
this goal in commendable terms. See part I, above. The State board
and the commissioner have amply statutory power to measure progress
and to enforce this mandate by rule and regulation. Equalizing the
tax burden in support of these purposes is a more certain goal. The
New Jersey constitution demands that both ,goals be attained.

An appropriate order for judgment shall bu submitted. It shall in-
chide specific provisions to assure the validity and enforceability of
past and future acts and obligations incurred under existing laws as
long as they remain operative.
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APPENDIX A

Mel text for explanation of terms)
Total

NA Not Appliesbl

1 2 II 7 II 9 10 11

STAT1 AMAMI 41.026 $1.03162

ATLANTIC COUNTY
MARGA $ 75208 S 975.
ATLANTIC CITY 42325 796.
MAINLAND REG. 31132 1,078.

ABSECON 261811 729.
GR.EGG HANSON REG. 030 1,337.
PLEASANTVILLI 17,063 706.

COUNTY AVERAGE 36103 572.08

UNION COUNTY
TITERSORO 1032501631 11,300.
ROCKLEIGH 011217 1.737.
INOILW000 CLIFFS 146.132 1369
CARLSTAOT -

E. RUTHERFORO RIO. 119131 120
EDGEWATIR 111056 1,20.

RI00111111L0 $5,2011 1.335.
INGE LW000 79143 1,743.
NACKINBACK 70626 1.40.
IMAM 7105 1371.
PARAMUS 72,347 1,331.
RIVIR 1001 -

ORADELL RIO. 0352 120.
010010)00 51163 1.403.
1)I175000 REG. 41,347 1.01.
OUMONT 31210 1.020.
OAKLAND XXI 117$.
WALDWICK 33)/48 1.073.

COUNTY AMAMI 0,293 1123733

1511UNOTON COUNTY
NIWHANOVIR 8 9430 11357.
MOORISTOBEN 44.405 1.210.
SORDENTOWN RIO. 31111 12711.
CINNAMINSON VOID M.
MOUNT HOLLY 11061 8117,

NO. SURUNGTONCO. RIO. 1409 1316.
PIIMSIRTON MT, 1094 785.

COUNTY AVERAGE $ 25377 1 51153

CAMOIN COUNTY
HA800N1111L0 8 0114 6E005.
CHIRRY HILL MID. 0358 1.107.
IASTERN CAPADIN RIO. BOO 202.
SLACK HONK

MI (IIO. 24015 1,032.

CAMDIN ICITYI 10.117 643.
PINS HILL 13.384 01.
AUOUPON PARK 4,616 771.

COUNTVAVIRAGI orne 5 $1222

18.5 147058 62.5 *NA 1.416.172. $2.12 113.66 1106.02 115 95

223 043455 50.2 NI 1.952 11.12 1090 1104.53 1 4 53
23.6 403.70 41.6 31211 71133 135 5.21 130.32 032
193 509.50 47.1 112 1,3X 1.161 NA 204.96 15.51

22.7 343.62 45.9 NI 1.338 1.117 390 189.43 30
16.3 622.11 68.6 9.17 2.416 KIN NA 253.53 15.37
33.' 37519 41.11 K11 3.316 913 9.57 396.62 4015

21.7 0400.32 47.5 NA atarr 1153 $4.10 9177.72 111.21

NA NA NA NA 1 1 .00 8 .56 $100.00 90
NA NA NA NA 26 .10 .63 102.19 3.0
16.3 6115.30 09.6 10 1,234 1.20 *1.84 103.61 3 11

NA NA NA 012 7111 1271 NA 109.17 NA
115 49051 56.2 K113 770 .73 1.59 106.55 6.55

III 564.79 62.2 K111 1.864 .57 1.01 104.61 4.11
1411 70116 76.4 K11 3,974 257 399 105.36 6.30
165 66993 64.6 K11 4.512 1.64 306 10594 614
17.1 NOM 60.3 1C14 3.2311 2.11 3.41 104.62 4 62
111.1 5911.01 57.7 10139 7.078 1.90 2.79 104.74 424

172 114512 59.3 701613 2.404 .11.341 NA 109.06 1.01
19.1 638.16 67.3 IT62.3 7,090 211 4.17 104.01 4.69
20.3 493.1141 52.2 K339 4,934 2.26 3.36 11462 .00III 514111 53.7 1C14 4.404 2.56 353 104.211 4.29
31.3 445.57 51.6 NI 220 350 423 13990 .00
20.7 48250 501 K31 9088 2.84 493 162.16 .00

11.6 $941.17 562 NA 173.7113. 1139 $3.03 810616 420

16.6 641503 61.9 II 147 $ .92 111.00 8104.20 $ 420III 617.40 63.7 1C14 3344 2 61 3.67 104.93 4.93
16.7 576.62 80.2 90 799 101 NA 172.59 020
10.1 451.18 54.0 IC14 4107 2.05 3.86 17099 : 7.33

211 419.63 50.6 Ka 2,1911 336 4.73 382.32 26.15
201 40723 47.7 7.12 2,342 11301 NA 31833 31.0
24.9 338.75 33.0 141 7.323 1.30 221 357.66 4311

205 6421.43 406 NA 75.877. 13.36 $3.46 1235.30 111418

151 1479.46 55.0 K11 2381 12.33 $4.05 8164.72 $ 4.72
10.2 453.17 54.3 Kill 17.716 2.73 4.20 123.75 .03
15.7 420.76 50.2 9.12 1.022 1.791 NA 35555 27.111

17.9 45919 501 9.12 3,345 11.06) NA 300.45 66.63

22.3 3036 469 K091112 30238 217 5.76 345.74 80.41
37.0 326.02 44.3 K4) 874 75 342.03 32.80
37.3 293.96 44.3 NI 322 159 151.79 429.711 6127

31.1 $40.43 40.3 NA 97.733. 12.47 $4.29 101492 8111.62
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CAPE MAY COUNTY
STONE HAROOR
OCEAN CITY
CAPE MAY (CITY)

LOWER CAPE MAY DEO.
MIDDLE TWP.
WOODBINE

0 515.281
140.751
68.907

51.242
29279
13.262

S 979.
956.
968.

1.224,
928.

1.071.

14.5
19.5
21.3
19.7
22.5
20.0

4482.14
403.45
378.31

433.21
37897
368.03

65.6
130.15

59.3

469
44.1
51.5

141

1144
K4

' 7.12
1141.4

1141

135
1.926

312
1,140
2325

446

COUNTY AVERAGE 5 89.330 $ 972.08 20.4 $423.31 40.7 NA II.?09

CUMBERLANO COUNTY
GREENWICH TWP. $ 33.431 $1365. 18 3 $410.54 60.6 141 237
VINE LANO 26.165 795. 24.6 355 21 42.2 1144.3 10.910
BRIDGETON 16,735 803. 21.5 39087 469 114143 4.563
COMMERCIAL T1W. 12.765 787, 22.5 336.61 44.7 1141 1.099

COUNTY AVERAGE $ 21313 $ 788.27 23.0 5367.92 44.7 NA 29.331

ESSEX COUNTY
MILLBURN $ 99.853 $1,454: 16.9 $685.03 61.0 1141.3.3 4.258
W. ESSEX REG. 62,129 1.479. 18.0 688.90 58.7 742 2251
SO. ORANGE -

MAPLEW000 55.736 1.387. 19 0 82223 53.3 11423 7.881
MONTCLAIR 31.231 1,390, 18.5 579.78 57.8 11414 7.534
BLOOMFIELD 49316 1360, 208 508.73 51.1 1143.3 8.801
ORANGE 35.403 1.199. 19.4 514.14 56.5 114.4 4,325
E. ORANGE 31.278 968. 17.7 521.38 57.4 K4.4 12.514
NEWARK 19315 1.121, 18.8 454.98 53.2 1141.3. 912 78.904

COUNTY AVERAGE $ 35.887 $1.148.68 18.8 $306.11 54.5 NA 179.8176

GLOUCESTER COUNTY
GREENWICH TWP, $ 79.835 $1.012. 21.8 $441.69 49.6 1141 1,349
LOGAN TWP. 54028 1.173. 19.0 460 87 58.9 1141 439
KINGSWAY REG. 28,577 984. 18.1 45291 50.5 7.12 912
GLASSBORO 26,285 1311. 18.1 45993 54.7 1184 2,775

OEPT.FORO 21.094 804. 21.9 38820 47.4 K43.3 6.798
CLEARVIEW REG. 10.206 1329. 17.3 50497 54.1 7.12 1,599
NATIONAL PARK 15,114 666, 23.3 31720 40.5 K4 499

COUNTY AVERAGE $ 26358 $832.46 20.9 $40512 49.4 NA 43.074'

HUOSON COUNTY
SECAUCUS $ 119.172 $1.184. 18.8 $479.40 60 0 1141 1.907
NO. BERGE N 54.029 923. 22.2 42210 48.2 1141.4 7.180
BAYONNE 48649 1031. 19.13 468.16 51.6 11414 9,473

JERSEY CITY 26.786 897. 22.5 395.60 463 11414 39,084
HOBOKEN 19.079 911. 22.1 433 59 47.6 1142.3 7.981

COUNTY AVERAGE 5 35388 .$ 922.24 21.3 $42792 48.8 NA 92385'

HUNTERDON COUNTY
TEWKSBURY $ 87,301 $1,051. 16.2 $421.62 589 1141 587
FLEMINGTON -

RARITAN REG. 48,124 1360. 18.7 515.71 66.5 1141 2.003
HUNTERTON CE NT. REC. 46959 1.515. 18.1 564.56 66.0 9.12 1901
CLINTON TWP.. 39.218 1.009. 19.8 43784 64.2 1141 1.033
LAMBERTVILLE 23251 970. 230 35581 40.5 14 429
HAMPTON 15.754 902. 23.1 378.78 47.6 K4 278

COUNTY AVERAGE $ 42.824 $1.127.52 19.0 $473.22 64.7 NA 18374'.

t" 17:9
ti 1.1

9 9

$ .17
.72

1.71
mom
2.88
3.75

$1.31
2.62
4.30

NA
335
5.16

$104 85
105.60
102.87

112.7$
189.91
378.38

$ 4.66
5 60
2.87

2 83
.00

63.11

5 .93 $2.62 $138.51 S 0.45

52.59 5304 $19724 $ .00
2.44 4.26 204 20 26.12
2.82 4.96 31104 51.60
3.44 496 357.23 46 26

$2.4? $4.29 $254.93 $27.62

$1.43 $3.43 $104.88 $ 4.88
11.041 NA 107.54 7.54

2.37 5.23 104 83 4.85
2.52 5.23 105.00 5.00

2.01 4.32 104.63 4.63
2.72 8.67 118.72 18.72
2.83 7.35 1441 04 48.04
3.89 6.39 317.80 10932

$2.84 $3.33 5202.50 $4291

$1.08 $2.10 $101.07 $ 4.07
1.90 2.53 ' 104.78 4.76

11.301 NA 230.23 34.75
2.79 4.29 247.00 20 85

2.76 3.45 269.41 21.68
11391 NA 333 87 0103
3.63 4.58 322.15 18 87

'$2.38 $3.46 $245.78 $20.29

$1.10 $2.61 $104.16 $ 4.18
1.52 4.17 104.67 4.87
1.66 424 106.01 6.01

282 8.40 221.52 54.58
2.77 7.03 293.66 40.52

$2.03 $493 5192.19 $35.47

$7.12 . $209 $102.81 $ 2.81

12.011 294 102.86 2.50
11301 NA 11082 1092

2.72 3.3e 102.34 2.34
3.74 5.14 243.68 7.83
4.14 5.54 324.33 38.47

$2.34 $3.17 $132.95 $ 731
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MERCER COUNT./
PRINCETON REG, $ 68,073 $1,621. 16 0 $611.79 68.1 11414 4,031 $11.711 $3.25 $104.18
HOPEWELL VALLEY 1410. 49,788 1041. 18.6 467.42 54 8 1144 3.666 12.111 3.39 128.70
MAO TWP, 41863 1.145. 18.6 526.63 539 1C44.3 5.643 2.05 3.37 10196
TRENTON 20.724 1.013. 20.2 507.53 50.6 1141.3.3 17101 2.80 6.65 305.00

COUNTY AVERAGE $ 30.068 $1.033.98 194 $487.63 53 0 NA 16,143. $2.19 $4.00 $181.33

M10171.111x COUNTY
NO. BRUNSWICK 8 00.013 $1282. 10.7 1477.68 66.4 11412 3.800 $1.59 $2.32 $10398
NEW ORUNSWICK 60,532 1179. 18.3 537.72 562 1144.3 6432 1.74 3.20 106.31
M1TUCHE N 40,190 1.011. 20.6 446.12 51.3 11414 3,465 2.17 3.43 107.0$
PERTH AMBOY 38,1118 085. 2061 446.71 50.5 K414 6.618 196 4.25 129.98
MADISON 25,605 1,006. 19.7 443,56 53.0 11414 131336 3.20 4.29 221.11
JAMESSLIRG

,

23,035 862, 219 404.55 47.1 11414 993 2.57 4.06 249.77

COUNTY AVERAGE 3 40159 $1157.44 19.7 1467.40 52.9 NA 126.410 111 se $3 04 $130.38

MONMOUTH COUNTY
INTERLAKEN $ 104,611 $1,416, NA NA NA NA 73 $1191 $2.54 $104.78
DEAL 95186 1746. 149 717.03 73.7 Ka 416 1.75 3.41 104.40
RUPASON 61013 1.118. 19.5 501.52 53.6 Ka 1,073 137 3.47 111.28
RED PANIC 35174 1,488, 16.4 619.01 62.1 Ka 1.333 223 395 105.05
RLAISON-FAIRHAVEN REG 53.272 1161, 16.3 701.61 55.0 112 1240 11.101 NA 106.78
WALL TWP, 41.638 1,116. 209 457.73 490 11414 3054 2 80 4.16 104.29

MIDDLETOWN TWP. 33.686 881. 23.4 42534 46.5 1141.3.3 13084 2.47 3.86 154.43
ASBURY PARK 31,399 1.293. 19.7 511.19 1614 1C.0.4 3.025 3.20 6.20 167.48
FREEHOLO REG. 31.160 1.384. 16.7 537.62 569 942 5,488 11.191 NA 222.43
MANALAPAN -

ENGLISHIOWN REG. 34132 674, 23.1 343.66 468 Ka 4,120 3.59 4.47 232.41
*.:NION REACH 18,066 890. 260 328.60 41.5 Ka 1170 2.65 4.35 292.37

COUNTY AVERAGE $ 30.063 $ 981.81 20.2 1456.516 51.5 NA 110,386. $2.52 1337 $174.80

MORRIS COUNTY
HAPDING TWP. $ 145164 $1,582. 14.6 $724.35 71.1 Ka $62 $ 15 $1.73 $103.55
E. HANOVER 77.003 1.160. 19 8 453.06 56.0 114 1164 1.73 2.43 102.12
HANOVE R PARK REG. 73,398 1,684, 14.1 703.10 65.4 9.12 2230 1.661 NA 106.66
MADION 49,351 1,234. 180 571.09 58.5 1C44 3.413 221 3.62 104.60
PARSIPPANY TROY HILLS 43,1119 980. 19.6 478.62 542 11414 11,227 2.19 3.19 103.74

W. MORRIS REG. 39.064 1,333. 17.7 532.14 52.6 042 2.443 1821 NA 146.95
DOVER 36188 901. 20.6 451.90 51.1 1141.4 3183 2.00 3.13 106.13
MT. OL IVE 29452 1.023. 179 41E124 R1.7 Ka 2.789 297 3.57 . 15813
VICTORY GAROENS 13,023 999. NA NA NA NA 282 432 5.60 29332

COUNTY AVERAGE $ 46245 $1,154.41 18.6 $503.63 56.5 NA 93.986. $2.20 $3.24 $117.27

OC1AN COUNTY
MANTOLOKING $ 4321114 $1198. NA NA NA NA IS $ .34 111.42 $102.42
LAVA LET TE 214,483 1,317. 12.6 $735.58 132.3 K41 257 .67 1.71 104.07
SOUTHERN REG. 173,605 1,350. 179 555.74 52.4 742 1,096 1.501 NA 108.36

TOMS RIVER SCHOOLS 40.605 978. 21.5 434.56 490 1C14 14,766 2.47 3.53 14398
BRICK TWP. 38.5110 1,018. 21.1 445.31 49.2 0.84 9290 2.57 3.34 100.67
LAKEHURST 10.709 733, 23.7 358.21 47.1 Ka 77$ 1.29 3.09 330.70

COUNTY AVERAGE $ 48183 81,01718 20.3 $449.74 51.5 NA 51125' $202 $3.15 $145.00

PASSAIC COUNTY
CLIFTON 73127 $ 061. 21.3 $466.70 47.6* 11432 13.076 $1.24 82.38 $10494
PASSAIC CO. REG. 61249 1,364, 179 581.62 51.1 9.12 2241 1821 NA 106.60
WAYNE TWO. 53,323 1137, 20.6 442.97 51.7 1144 12.268 133 322 104.12

11

$40.64
00

4.06
9111

$24 84

$ 3911
1161

4.27
15.54
34,04
15.99

$ 7.IE

$ 4.76
4.40

00
513
2.50
4.29

.00
67.48
42.24

.00
3346

$10 68

$ 3.55
2.12
8 63
4.60
3.74

31.30
6.13
919

.00.

$ 4.13

$ 2.42
4.07
8.36

.00

.00
5 36

$ 502

$ 494
8.60
4.12
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PASSAIC COUNTY Com Ievid

LAKELAND REG.
PASSAIC !CITY)
PATERSON

34.970
33199
23232

1.223.
929.
857.

16.6
70 1
211

50412
131.50
123.38

50.9
61.1
48.8

9.12
11.633
K44

1.172 ,
1.622

27.246

91111
2.14
2.67

NA 163.88
4.00 135.12
123 239 SS

35 23
33 14
65 22

COUNTY AVERAGE S 42,721 $ 51.12 21.0 $411.62 49.9 NA 10201. $1.92 $3.17 $157.16 017.74

SALEM COUNTY
MANNINGTON 41.834 91me. 18.6 $47064 58.5 K4 143 $1.77 12.76 5188.56

5 ..:PENNSVILLE
.$

32273 L011. 16.1 558.4 7 63.0 K433 3,676 120 1.116 178.24
WOODSTOWN -

PILESGROVE REG. 281114 800. 211 130 13 16.7 K44 1.416 1.98 3.17 253.97 8.93
PENNS GROVE UPPER

PENNS NECK REG. 20,131 066. 70.6 11834 49.8 K44 2263 2.05 4.74 316.86 38.38
SALEM ICITYI 17.351 933. 708 111.62 48.5 K44 1,799 4.14 621 352 44 67.34

COUNTY AVERAGE $ 21217 $ 913.57 10.7 $141.90 61.6 NA 15.745. $1.78 $3.00 22112.03 $22.16

SOMERSET COUNTY
BEDMINSTER TWP. 140.039 01.497. 19 2 9516.80 55 0 K4 479 $1.15 $114 5104.18 $ 436
BERNARDSVILLE

.$
73266 1,231. 18.1 135.22 56 5 K44 1.368 1.75 229 10413 4 93

WATCHUNG HILLS REG. 63294 1.201. 17.2 179 00 85.0 6.12 1,831 1101 NA 108.73
SOMMERVILLE 45.157 1.161. 18.7 57587 53.4 Km4 2.591 2.65 422 103.16 5.4b.

BRoDGEWATER -
RARITAN REG. 41,181 1.120. 10.0 622.62 54.5 K44 10,624 2.05 2.84 168.63 .00.

SOUND BROOK 40.002 1.096. 18 6 1*11.53 53.9 K44 l.35 2.45 327 103.27 5.27
SO. SOUNDBROOK 27,178 1261. 18.1 475.23 67.7 ILIS 965 214 1.06 163.73 OW

COUNTY AVERAGE $ 44266 $1.111,40 18.7 2507.35 65.6 NA 49.338* 12.26 $3.23 $123.12 $ 3 39

SUSSEX COUNTY
SANDYSTON WALPACK $ 88267 $1,499. 18.3 1517.25 55.4 13 338 $1.33 $2.12 $104.51 $ 4.51.
VERNON TWP. 60292 1,140. 21.6 112.35 51,7 K4 1279 2.12 3.37 103.13 3.43.
HIGH FL REG. 47.663 1.642. 11.9 882.83 62.4 9.12 768 11.711 NA 120 89

SPARTA 42,791 1.303. 191 199.06 52.6 K433 2005 2.72 1.63 104.52 4.52'
HOPATCONG 32222 959. 19.0 430.45 55.9 K41.3 2.657 324 119 112.12 12.12
STANHOPE 24.016 956. 21.8 361.61 19.7 K4 789 3.19 633 258.76 1111

COUNTY AVERAGE $ 41.477 $1.11416 19.1 2473.53 54.1 NA 21,207' ,13.16 U.06 2125.45 $ 6.70

UNION COUNTY
LINDEN $ 80.041 $1203. 182 0642.40 56.4 K633 7,232 $1.11 $2.04 $105.64 $ 5.84
SUMMIT 68.106 1.230. 16.6 633.24 61.9 K.6.3.3 1.901 1.62 3.07 104.61 4.61
UNION CO. REG. 57298 1.435. 18.7 570.43 57.8 912 5.865 1211 NA 109.32 9.32

ELIZASETH 43120 1.038. 702 458.72 50.6 K41.3.3 16290 118 3.61 129.93 2813
PLAINFIELD 31.220 1293. 10.0 6110.72 54.2 K833 9279 321 5.61 143.16 37.18
WINFIELD 3,921 1.253. 19.1 174.33 56.7 K4 %357 15.11 20.11 601:51 115.95.

COUNTY AVERAGE $ 52220 11.11112 19.3 1516.19 542 NA 104.006. $1.91 $321 $114.61 $ 7.64

WARREN COUNTY
HARDWICK $ 74100 $ 820. NA NA NA NA 67 $127 $2.84 $100 00 $ .00.
NO. WARREN REG. 49.380 1.332. NA NA NA 7.12 865 1.701 NA 105.24 824
HACKETTSTOWN 32.9211 1.116. 19.5 41712 52.6 K44 2.078 3.13 620 164.11 .00.
WAIIREN HILLS Rill 31233 1.031. 10.1 101.58 19.8 79: 10.12 1.649 1121/ NA 23317 .00
PHILLIPSBURG 21.338 732. 232 37215 411 K44 3206 2.18 419 23712. 21.24
OXFORO 18.187 895. 182 11426 54.5 K4 113 2211 324 266.56 31.73

COUNTY AVERAGE $ 32296 $ 911.07 201 2406.59 19.4 NA 17,7111. $221 $3.46 $174.43 $ 6,41
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MeINNIS v. SHAPIRO

293 F.Supp. 327 (1968)=1=
JUDGMENT AFFIRMEDMAI= 24, 1969

SEE 89 S.CT. 1197

Cecil C. Butler, Edward G. Thomson, Stanley A. Bass and Zane M.
Cohn, Community Legal Counsel, and Curtis Heaston and Leo Holt,
Cook County Legal Assistance Foundation, Inc., Chicago, Ill., for
plaintiffs.

William G. Clark, attorney general, and Thomas E. Brannigan and
Peter C. Alexander, assistant attorneys general, Chicago, Ill., for
defendants.

Harry S. Miller, Chicago, Ill., for amid curiae.
Before HASTINGS, Circuit Judge, and DECKER and MAROVITZ, Dis-

trict Judges.
DECKER, District Judge.
This is a suit filed by a number of high school and elementary

school students attending school within four school districts of Cook.
County, Ill., on behalf of themselves and all others similarly situated
challenging the constitutionality of various State statutes dealing
with the financing of the public school system.'

Plaintiffs claim that these statutes 2 violate their 14th amendment
rights to equal protection and due process because they permit wide .
variations in the expenditures per student from district to district,
thereby providing some students with a good education and depriving

. others, who have equal or greater educational need. Plaintiffs claim to
be members of this disadvantaged group.

To correct this inequitable situation, they seek a declaration that the
statutes are unconstitutional and a permanent injunction forbidding
further distribution of tax funds in reliance on these laws.

The defendants are State officials charged with the administration .
of the legislation which allegedly permits this discrimination.

A three-judge district court was convened pursuant to 28 U.S.C.
sections 2231 and 2284. Defendants then moved to dismiss the com-
plaint (1) for lack of jurisdiction and (2) for failure to state a cause
of action.

1 There is also a corporate plaintiff, Concerned Parents and People of the.
West Side, which was organized to improve the quality of educational facilities
available to the citizens of an area within Chicago popularly known as "Lawn-
dale."

2 Specifically, the Students challenge the following parts of 1907 Ill.Rev.Stat,
ch. 12: 40 11-1. 11-0. 11-9. 1R-1 through 18-4, 18-8 through 18-14, 295. 84-22
through 84-29, and 84-42 through 84-82. Also questioned are ch. 122, articles 17,
19, and 82, and ch. 85 §§ 851 through 851.5d.

" (507)



We conclude that we have jurisdiction. After examining the com-
plaint, and studying the extensive briefs filed by the respective parties
as well as the briei of the amici curiae,3 we further conclude that no
cause of action is stated for two principal reasons : (1) the 14th
amendment does not require that public school expenditures be me ie
only on the basis of pupils' educational needs,4 and (2) the lack of
judicially manageable standards makes this controversy nonjustici-
able. After explaining the structure of the existing Illinois legislation,
this opinion will discuss these two conclusions in detail.

IJURISDICTION

The Federal courts have jurisdiction over the subject matter of this
controversy. As stated in Baker v. Carr, 369 U.S. 186, 200, 82 S.Ct.
691, 701, 7 L. Ed.2d 663 ( 1962)

Since the complaint plainly sets forth a case arising under
the Constitution, the subject matter is within the Federal
judicial power defined in Article III, section 2, and so within
the power of Congress to assign to the jurisdiction of the
district courts.°

Similarly, the allegations do not present a political question because
there is no potential conflict between coordinate branches of the Fed-
eral Government.° Both the equal protection and the due process
clauses have long been used to scrutinize State legislative action. See,
for example, 'Williamson v. Lee Optical of Oklahoma, (348 U.S. 483,
988-489, 75 &Ct. 461, 99 L.Ed. 563 (1955) ) .7

FINANCING OF ILLINOIS' PUBLIC SCHOOLS

The General Assembly has delegated authority to local school dis-
tricts to raise funds by levying a tax on all property within the
district. In addition, tile school districts may issue bonds for con-
structing and repairing their buildings. Legislation limits both

Tim following five organizations filed a brief in support of the complaint ns
amid curiae: American ;Iewish Congress, League of Women Voters of Illinois,
South Suburban Human Relations Council, National Association of Social Work-
ers, nnd Inter-Community Programs, Inc.

While the complaining students repeatedly emphasize the importance of
pupils' "educational needs," they do not offer a definition of this nebulous
concept. Presumably, "educational need" is a conclusory term, reflecting the
interaction of several factors such ns the quality of teachers, the students' poten-
tial, prior education, environmental and parental upbringing, and the school's
physical plant. Evaluation of these variables necessarily requires detailed re-
search and study, with concomitant decentralization so each school and pupil
may be individually evaluated. See pages 883 and 885, infra.

See also Bell v. Hood. 827 U.S. 678, 60 S.Ct. 778. 90 L.Ed.089 (1949) ; Cole-
grove v. Green, 328 U.S. 549, 66 S.Ct. 1198. 90 L.Ed. 1482 (1946).

° lilt Is the relationship between the judiciary and the coordinate branches of
the Federal Government, and not the federal judiciary's relationship to the
States, which gives rise to the 'political question." 809 U.S. 210, 82 S.Ct. 706.
See also Reynolds v. Sims, 877 U.S. 588, 84 S.Ct. 1862. 12 L.Ed.2d 506 (1964) ;
Gomillion v. Lightfoot, 804 U.S. 889, 81 S.Ct. 125, 5 L.Iik1.24 110 (1960). But
see Coleman v. Miller, 807 U.S. 488, 59 S.Ct. 972, 88 L.Ed. 1885 (1989).

1 Silo nlso Allied Stores of Ohio, Inc. v. Rowers, 858 U.S. 522, 79 S.Ct. 473, 3
L.Ed.2d 480 (1959) : Brown-Forman Co. v. Commonwealth of Kentucky, 217 U.S.
563, 80 S.Ct. 578. 54 L.Ed. 883 (1010).
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the maximum indebtedness and the maximum tax rate which
localities may impose for educational purposes. In 1966-67, the
approximately 1,300 districts had roughly $840 per pupil with which
to educate their students, of which about 75 percent came from local
sources, 20 percent was derived from State aid, and 5 percent was sup-
plied by the Federal Government. Since the financial ability of the
individual districts varies substantially, per pupil expenditures vary
between $480 and $1,000. State statutes which permit such wide vaii-
ations allegedly deny the less fortunate Illinois students of their
constitutional rights.

Article VIII, section 1 of the Illinois Constitution, S.H.A. requires
the legislature to "provide a thorough and eflicient system of free
schools, whereby all children of this State may receive a good common
school education." Accordingly, a State common school fund supple-
ments each district's local property tax revenues, guaranteeing a
foundation level of $400 per student. The common school fund has two
main components : (1) a flat grant to districts for each pupil, and
(2) an equalization grant awarded to each district which levies a mini-
mum property tax rate.8 The equalization grant is calculated on the
assmnption that the district only assesses the minimum rate. Total reve-
nues from the State conunon school fund account for about 15-18
percent of all districts' income.

The local tax revenue per student which is necessarily generated by
the preceding minimum rate 9 is added to the flat grant per pupil. If
this sum is less than $400, the difference is the equalization grant.
Therefore, every district levying the minimum rate is assured of at
least $400 per child. On the other hand, if a locality desires to tax it-
self more heavily than the minimum rate, it is not penalized by having
the additional revenue considered before determination of the equaliza-
tion grant. Since the hypothetical calculation uses the same tax rate
for all localities, Um assumed revenue per child depends upon the
total assessed property value in a district and the number of students.
Thus, the equalization grant tends to compensate for variations in
property value per pupil from one district to another.

Finally, numerous special programs, both State and Federal, supply
about 10 percent of the districts' revenues. This "categorical aid" is
allocated for particular purposes such as bus ti ansportation or assist-
ance to handicapped aryl disadvantaged children. Plaintiffs do not
challenge these programs, conceding that they are rationally related
to the educational needs of the students."

IIITHE FOURTEENTH AMENDMENT: EQUAL PRUTECTION
AND DUE PROCESS

The underlying rationale of the complaint is that only a financing
system which apportions public funds according to the educational

a Over 97% of the districts qualify for the equalization grant. The fiat grant,
accounting for about one-third of the state aid, is now $47 per elementary stu-
dent and $54.05 per high school pupil.

Specifically, the qualifying rate is multiplied by the average assessed property
valuation per pupil to obtain a minimum income from local taxation.

la For a more detailed description of Illinois' public school financing, see gen-
erally Task Force on Education, Education For The Future of Illinois, ch. VII
(1966).
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needs of the students satisfies the 14th amendment." Plaintiffs assert
that the distribution of sehool revenues to satisfy these needs should
not be limited by such arbitrary factors as variations in local property
values or differing tax rates.

Clearly, there are wide variations in the amount of money available
for Illinois school districts, both on a per pupil basis and in absolute
terms. Presumably, students receiving a $1,000 education are better
educated that those acquiring a $000 schooling." While the inequali-
ties of the existing arrangement are readily apparent, the crucial

.question is whether it is unconstitutional. Since nearly three-quarters
of the revenue comes from local property taxes. substantially equal
reyenue distribution would require revamping this method of tax-
ation, with the result that districts with greater property values per
student would help support the poorer districts.

ASOC IA L POLICY'

While the state common school fund tends to compensate for the
-variations in school districts' assessed valuation per pupil, variation in
actual expenditures remains approximately 3.0 to 1, 2.6 to 1, and 1.7 to
1 for elementary, high school, and unit districts respectively. Though
districts with lower property valuations usually levy higlmr tax rates,
there is a limit to the amount of money which they can raise, especially
since they are limited by maximum indebtedness and tax rates. Plain-
tiffs argue. that State statutes authorizing these wide variations in as-
sessed value per student are irrational, thus violating the due process
clause. Moreover, under the equal protection clause, the students con-
tend that the importance of education to the welfare of individuals
and the Nation requires the courts to invalidate the legislation if po-
tential, alternative statutes incorporating the desirable aspects of the
present system can also achieve substantially equal per pupil
expenditures."

" Although plaintiffs stress the alleged denial of equal protection, they seek re-
lief resembling substantive due process. Surely, quality education for all is more
desirable than uniform. mediocre instruction. Yet if the Constitution only com-
mands that all children be treated equally, the latter resvit would satisfy the
Fonrteenth Amendment. Certainly, parents who cherish education are constitu-
tionally allowed to spend more money on their children's schools be It by private
instruction or higher tax rates, than those who do not value education so highly.
Thus. the students' goal is presnmnbly a judicial pronouncement that each pupil
is entitled to a minimum level of educational expenditures, which would be
significantly higher than the existing $400.

12 These figures probably understate the nationnl discrepancies. See. e.g.. Levi.
"The Vniversity, The Professions, and The LawAn Address," 50 Callf.L.Rev.
251. 258 (1908).

"The average current expenditures In 1905 for the Bast South Central states
was 354 dollars per pupil in the primary and secondary public schools. The com-
parable figure was 732 dollars in the Middle Atlantic states. * These dis-
crepancies also occur * * between suburbs surrounding a single city. For ex-
ample, the expenditure per high school pupil In ft suburb to the north of Chicago
Is 1.283 dollars: in a subnrb to the south of the city It Is 723 dollars. The expen-
diture per elementary school pupil In a northern suburb is 919 dollars: In ft
southern suburb it is 421 dollars." See also National Education Association,
Rankings of The States. 1000. page 51 (1906).

" Thus. the students advocate a doctrine similar to the close scrutiny given
laws which infringe First Amendment rights. See, e.g.. Wevishian v. Board of
Regents, 385 U.S. 589. 87 S.Ct. 075. 17 L.Ed.2d 029 (1907) ; Bntton,
371 U.S. 415, 83 S.Ct. 328, 9 L.Ed.2d 405 (1903) .

v173,13
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Illustrating how the school financing could be improved, plaintiffs
:suggest two alternatives: 14 (1) all students might receive the same dol-
lar appropriations, or (2) the State could siphon off all money in
excess of $ x per pupil which was produced by a given tax rate, in
effect eliminating variations in local property values while leaving the
districts free to establish their own tax rate.1

Without doubt, the educational potential of each child should be
.cultivated to the utmost, and the poorer school districts should have
more funds with which to improve their schools. But the allocation of
public revenues is a basic policy decision more appropriately handled
by a legislature than a court. To illustrate, the followingconsiderations
might be relevant to a financing scheme : statewide variations in costs
and salaries, the relative efficiency of school districts, and the need for
local experimentation.

As stated in Metropolitan Casualty Insurance Co. v. Brownell,"
.(294 U.S. 58015841 55 S.Ct. 538,540,79 L.Ed. 1070 (1935) ) :

[T]he burden of establishing the unconstitutionality of a
statute rests on diim who assails it * * A statutory discrim-
ination will not be set aside as the denial of equal protection
of the laws if any state of facts reasonably may be conceived
to justify it.

And more recently, the Supreme Court declared that :
"[T]lie 14th amendment permits the State a wide scope of

discretion inenacting laws which a ffect some groups of citi-
zens differently than others. The constitutional safeguard is
offended only if the classification rests on the grounds of the
State's objective. State legislatures are presumed to have
noted within their constitutional power despite the fact that,
in practice, their laws result in some inequality.

McGowan v. Marylavd, (366 U.S. 420,425-426, 81 S.Ct. 1101,1105,
L.Ed.2d 393 (1901) )." See also Salslyurg v. Maryland, 346 U.S.

545,552-553,74 S.Ct. 280,98 LT4.1d. 281 (1954) ) .'8

24 Plaintiffs' suggestions arguably go no further than the upheavals recently
cratted by bussing impils and redrawing district boundaries In order to achieve
rae;al balance. Except where localities attempted to avoid Brown v. Board of
Education, 347 U.S. 483, 74 S.Ct. 686, 98 LEd. 873 (1954), however, these

-changes were accomplished legislatively rather than judicially.
'3 For example, if a district only levied a 1% tax rate, it could keep only $400

per pupil, regardless of the absolute dollars produced. On the other band, the
state would also guarantee $400 per pupil to units imposing the 1%. At higher
rates, such as 4%, the state woulfi thus substantially aid districts with low
valuations, deriving most of its funds from wealthy districts which produced far
more than $400 per pupil by a 1% rate.

"1 In Metropolitan Co., the Court upheld a state regulatory statute which dis-
tinguished between domestic and foreign casualty insurance companies, finding
that differences in the security and collection of claims against the two groups
may have Justified differential treatment.

" Sunday laws were sustained even though First Amendment rights were in-
volved and despite the availability of less onerous alternatives for providing a
Aluy of rest and recreation.

"We do not sit as a superlegislature or a censor.

"We find little substance to appellant's claim that distinctions based on county
.areas are necessarily so unreasonable as to deprive him of the equal protection
-of the laws guaranteed by the Federal Constitution.

"s * * Territorial uniformity is not a constitutional requisite." 846 U.S. 550-
Z52, 74 S.Ct. 283.

5s6
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Tested by these standards, the existing school legislation is neither
arbitrary nor does it constitute an invidious discrimination." It there-
fore complies with the 14th amendment.

In the instant case, the general assembly's delegation of authority
to school districts appears designed to allow individual localities to
determine their own tax burden according to the importance which
they place upon public schools. Moreover, local aizens must select
winch municipal services they value most highly. While some com-
numities might place heavy emphasis on schools, others may cherish
police protection or improved roads. The State legislature's decision
to allow local choice and experimentation is reasonable, especially
since tbe common school fund assures a minimum of $400 per
student.2°

Plaintiffs stress the inequality inherent in having school funds
partial,ly determined by a pupil's place of residence, but this is an in-
evitable consequence of decentralization. The students also object to
tavin,g revenues related to property values, apparently without realiz-
ing that the equalization grant effectively tempers variations in as-
sessed value by using a hypothetical calculation. Furthermore, the flat
grants and State and Federal categorical aid reduce the school's de-
pendence on local taxes. While alternative methods might be superior
to existing legislation,

To be able to find fault with a law is not to demonstrate its
invalidity. It may seem unjust and oppressive, yet be free
from judicial interference. The problems of government are
practical ones and may justify, i-f they do not require rough
accommodationsillogical, it may be, and unscientific. * * *
Mere errors of government are not subject to our judicial
review. It is only its palpably arbitrary exercises which can be
declared void under the 14th amendment.

Metropolis Theater Co. v. City of Chicago, 228 U.S. 61, 69-70, 33
S.Ct. 441,57 L.Ed.730 (1913).22

See also All;ed Stores of Ohio V. Bowers, 858 U.S. 522, 527-528, 70 S.Ct. 437,
L.Ed.2d 480 (1950) (exemption of certain merchandise from state taxation

upheld under the equal protection clause) Brown-Forman Co. v. Common-
wealth of Kentucky, 217 U.S. 503, 573, 30 S.Ct. 578. 580, 54 L.Ed. 883 (1910) :
"If the selection or classification is neither capricious nor arbitrary, and rests
upon some reasonable consideration of difference or policy, there is no denial
of the equal protection of the law."

'While condemning the present distribution system, plaintiffs concede the vir-
tue of decentralization, as follows :

"Decentralized administration and decision-making are desirable for adminis-
trative and political reasons. A division of the state inw local school districts
is therefore necessary. The voters in any particular area are best able to weigh
convenience, the desired degree of homogeneity in the student body, and other
factors These voters are the best able to draw school district boundaries Once
these boundaries are drawn, the administrators or residents of the district, be-
ing closest to the probleth, are best able to determine the educational needs of
the district's children. That decision thkes the form of support for a certain tax
rate. Sometimes, this decentralized decision-making in creating districts or in
adopting a tax rate will result in insufficient distribution of educational serv-
ices. When that occurs the State in recognition of its ultimate responsibility pro-
vides sufficient funds to purchase 'basic education for each child. Four hundred
dollars per pupil is the figure necessary to support a 'basic' educational pro-
gram. Of course, shy disadvantage is outweighed by the values of decentralized
administration and decision-making."

"Differential theatre license fees based on the price of admission, rather than
on profit revenue, satisfied the equal protection clause.



573

Plaintiffs also attack nmnerous details of the present legislative
scheme, such as the uniform maximum tax rate for both elementary
and high schools. Allegedly, high schools need more money than ele-
mentary schools; but the answer is the increased number of students
attending high schools may provide the additional funds. Also, plain-
tiffs complain that the maximum tax rate for the city of Chicago is
about !half that for the remaining school districts. Since the city is so
much larger than other districts, however, distinctive legislation is
appropriate to adjust for potential efficiencies." The maximum tax
rates which plaintiffs object to were enacted to avoid another disaster
such as that which struck certain localities during the Great Depres-
sion ; the possibility of similar economic crises supports the statutory
ceilings.

In each of the instances where particular statutory provisions have
been criticized by plaintiffs we can find a legitimate legislative pol-
icy. Where differences do exist from district to district, they can be
explained rationally. The charges made in the complaint fall short
of demonstrating either an arbitrary exercise of legislative power or
an invidious discrimination. Under these circumstances, there can be
no denial of any 14th amendment rights.

Moreover, the legislature is constantly upgrading the quality of
education. For example, the foundation level was recently revised
from the 1965-66 level of $330 to the present $400. Also, the General
Assembly has substantially consolidated the school districts, reducing
the 11,955 which existed in 1945 to approximately 11340 today. Re-
.cently a legislative study commission suggested that educational tele-
vision be introduced in the schools and that the foundation level be
raised to $435. Ses Report of the School Problems Commission No. 7,
p. 76-77 (1963) .23

B.PLAINTIFF'S LEGAL PRECEDENT

The complaining students rely upon recent Supreme Court deci-
sions in the fields of school desegregation," voting rights," and crimi-
nal justice." Specifically, they contend that "equal educational oppor-
tunity," however that term may be defined is constitutionally com-
pelled because (1) State discrimination in education may not be based
on color, (2) the State may not employ arbitrary geographical lines
to establish electorial units within local governments, and (3) wealth

"See, e. g., Latham v. Board of Education, 81 178, 184, 201 N.E1.2d 111
<1904.)

33 In addition, the Task Force on Education, sponsored in 1900 by then Gover-
nor Kerner nnd the legislature's School Problems Commission, recently pro-
posed a plan of state financial support whereby each elementary student would
receive a minimum of $600 and each high school student $750. Tusk Force on
Education, Education For The Future of Illinois, p. 113, 135 (196.3). Compare
McLure, A Study of the Public Schools in Illinois (1905).

24 See. e.g., Brown v. Board of Education, 347 U.S. 483, 74 S.Ot. 080, 08 L.Ed.
873 (1954) ; Griffin v. County School Board, 377 U.S. 218, 84 S.Ct. 1220, 12 L.E1(1.2d
250 (1904).

See. eg., Baker v. Carr, 309 U.S. 186, 82 S.Ct. 691, 7 L.Ed2d 008 (1902) ;
Reynolds v. Sims, 877 U.S. 588, 84 S.Ct. 1802, 12 L.Ed.2d 500 (1964) ; Avery v. Mid-
land County, 890 U.S. 474, 88 S.Ct. 1114, 20 L.Ed.2d 45 (1908).

'See, e.g., Griffin v. Illinois, 351 U.S. 12, 70 S.Ct. 585, 100 L.Ed. 801 (1050) ;
Douglas v. California, 372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d 811 (1903) ; Gideon
v. Wainwright. 372 U.S. 335, 83 S.Ct. 702, 0 L.Ed.2d 799 (1963) ; Miranda v.
Arizona, 384 U.S. 430, 80 S.Ct. 1002, 10 L.Ed.2d 094 (1906).
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may not be nsed to differentiate among criminal defendants if such dis-
crimination is adverse to the indigent."

But the plaintiffs' conclusion does not follow so readily from the
preceding building blocks. The decided cases established significant,.
but limited principles. To illustrate, Brown v. Board of Education was
primarily a desegregation case. Although placed in the context of
public schools, it does not undermine the validity of Illinois' public
financing. Similarly, Hobsen v. Hansen, 269 T.Supp. 401 (D.D.C.
1967), struck down variations in expenditures because the clasthfying
factor was race.28 The holding in Douglas v. California. 372 U.S. 353,
83 S.Ct. 814, 9 L.Ed.2d 811 (1963), derived primarily from its crim-
inal justice setting, rather than the poverty of the defendant. More-
over Reynolds v. Sims. 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 506
(194), strengthened citizens' voting rights because the Constitution
specifically enfranchises all citizens equally, not as a result of general
antipathy to historical aeographical di visions.

Actually, there is little direct precedent because the contentions now
presented are novel. But, the few relevant cases indicate that plaintiffs
must resort to the legislature rather than the courts. The students are
not deprived of their civil rights under 28 U.S.C. § 1343 because the
asserted guarantee does not exist under the Constitution. &Beau/ v.
State Board of Education, 244 T.Supp. 256, 260 (E.D.La.1965), held :

There simply is no right, privilege, or immunity secured to
these plaintiffs by the Constitution and laws of the United
States beim/ in any way denied by these respondents when
they allocare and aisburse funds.

Similarly, in Hess v. Mtdlaney, 213 T.2d 635, 15 Alaska 40 (9th Cir.
1954), the ninth cirevit upheld a property tax which returned a dis-
proportionately small amount of funds to the taxpayers' locality.'
Since this tax also supported the public schools, the plaintiffs, instant
claim is analogous. See also General American Tank Car Corp. v. Day
270 U.S. 367, 46 S.Ct. 234, 70 L.Ed. 635 (1926).81 Compare Dean V.

27 See generally Kurland, "Equal Educational Opportunity : The Limits of'
Constitutional Jurisprudence Undefined," 35 U.Chi.L.Rev. 588, 586 (1968).

"Of course, if plaintiffs alleged that Illinois' legislation was designed to avoid
the Supreme Court's racial desegregation decisions, they would state n cause
of action. See Griffin v. County School Board, 377 U.S. 218, 84 S.Ct. 1220, 12'
L. Ed.al 256 (1964 )

" Although the primary thrust of the complaint was directed against local'
segregation, the court squarely confronted the question now before this court,
sustaining state legislation which provided that :

"[Al large portion of the funds so allocated must be apportioned on a per edit
cable basis, and the remaining distribution is made on a basis of equalization
so as to provide and insure a minimum educational program in all nubile schools.'
244 F.Supp. 258.

" "It is argued that * * * in effect it [the taxation formulal amounts to an
exemption from the tax of all this property within cities and districts * * *'

"* * No requirements of uniformity or of equal protection of the law limit
the power of a legislature in respect to allocation and distribution of public
funds ' 213 F.2d 639-040.

" "We are not concerned with the particular method adopted by Louisiana of
allocating the tax between the State and its political subdivisions. That is a mat-
ter within the eompetency of the state legislature." 270 U.S. 372, 46 R.Ct. 233.

See Columbia Southern Railway v. Wright, 151 U.S. 476, 470,477, 14 B.Ct. 396
88 L.Ed. 238 (1894).
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Coddlington, 81 S.D. 140, 131 N.W.2d 700 (1964) ; Sawyer v. Gamma,.
109 Me. 169, 83 A. 673 (1912) ; Orleans Parish, v. State Board, 215 La.,.
703,41 So.2d 509 (1949).32

IVLACK OF JUDICIALLY MANAGEABLE STANDARDS

Even if the 14th amendment required that expenditures be made .
only on the basis of_pupils' educational needs, this controversy, would
be nonjusticiable. While the complaint does not present a "political
question" in the traditional sense of the term, there are no "discover-
able and manageable standards" 33 by which a court can determine
when the Constitution is satisfied and when it is violated."

The only possible standard is the rigid assumption that each pupil
must receive the same dollar expenditures. Expenses are not, however,
the exclusive yardstick of a child's educational needs. Deprived pupils
need more aicl than fortunate ones." Moreover, a dollar spent in a
small district may provide less education than one used in a large,
district. As stated above costs vary substantially throughout the,
State The desirability of a certain aegree of lea) experimentation.
and local autonomy in education also indicates the impracticability of'
a sinwfi le shnple formula. Effective efficient administration necessi-
tates oecentralization so that local personnel, familiar with the imme-.
diate needs,can administer the school system. As new teachina meth-
ods are dev ised and as urban growth demands chanwed patarns of'
instruction, the only realistic way the State can adjustis through leg-
islative study, discussion and contiiming revision of the controlling.
statutes. Even if there were some guidelines available to the judiciary,
the courts simply cannot provide the empirical research and consulta-
tion necessary for intelligent educational planning." As early as 1919.
Mr. Justice Holmes explained that "the 14th amendment is not a
pedagogical requirement of the impracticable." Dominion Hotel v..
Arizona, 249 U.S. 265, 268, 39 S. Ct. 273, 274, 63 L. Ed. 597 (1919).

Plaintiffs have assumed that requiring expenditures to be related'.
to the needs of the students will result in better education for deprived
students without a corresponding decrease in the quality of education.

Mo reover the students are arguably complaining only about a property
interest, rather than their personal liberty, so that the grievance does not fall
within section 1843. With more money, plaintiffs could either attend private-
schools or move td a wealthy school district. See generally Gray v. Morgan, 371
F.2d 172, 174 (7th Cir. 1966). See also Abernathy v. Carpenter. 208 F.Supp. 793:
(W.D.Mo. 1962). affirmed 873 U.S. 241, 83 S.Ct. 1295, 10 L.Ed.2d 409 (1963)..

33 Reynolds v. Sims, 377 U.S. 533. 557, 84 S.Ct. 1362, 12 LEd.2d 506 (1964).
" Illustrating the lack of standards, plaintiffs' original complaint sought to.

have this court "order defendants to submit * * * a plan to raise and apportion
all monies * in such a manner that such funds available to the school dis-
tricts wherein the class of plaintiffs attend school will * assure that plain-
tiffs children receive the same educational opportunity as the children in any-
other district * *

disadvantaged youth should receive more than average funds, rather-
than equal expenditures, so their potential can be fully developed'. A rule coerc-
ing equal expenditures for all, especially if raised to a constitutional plane, would
completely frustrate this ideal. See generally Kurland, "Equal Educational Op-.
portunity : The Limits of Constitutional Jurisprudence Undefined," 35 11.Chi.L.
Rev. 583, 591 (1968).

"Compare Baker v Carr, 869 U.S. 186. 282 & 323, 82 S.Ct. 691, 7 L.Ed.2d 643
(1962) ; Colegrove v. Green. 328 U.S. 549. 556. 66 S.Ct. 1198. 90 L.Ed. 1432 (1946) ;-
Coleman v. Miller, 307 U.S. 433, 4547455, 59 S.Ct. 972, 83 L.Ed. 1385 (1939)..
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now offered by the affluent districts. The more money the latter dis-
tricts must supply to the former, however, the less incentive the well-
to-do will have to raise their tax rates. If the quality of good public
schools declines, affluent children have the option to attend private
schools," thus completely eliminating the need for the wealthy to
raise taxes."

V.CONCIAMION

The present Illinois scheme for financing public education reflects
a rational policy consistent with the mandate of the Illinois Constitu-
tion. Unequal educational expenditures per student, based upon the
variable property values and tax rates of local school districts, do not
amount to an invidious discrimination. Moreover, the statutes which
permit these unequal expenditures on a district-to-district basis are
neither arbitrary nor unreasonable.

There is no constitutional requirement that public school expendi-
tures be made only on the basis of pupils' educational needs without
regard to the financial strength of local school districts. Nor does the
Constitution establish the rigid guideline of equal dollar expenditures
for each student.

Illinois General Assembly lms already recognized the need for addi-
tional educational fimds to provide all students a good education. Fur-
thermore, the legislative sclwol problems commission assures a con-
tinuing and comprehensive study of the public schools' financial
problems. If other changes are needed in the present system, they
should be sought in the legislature and not in the courte. Plaintiffs
have stated no grounds for judicial relief, and this cause must be
dismissed.

" See Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 LIM. 1070
(1925).

le Furthermore, the public schools' most acute financial crisis is in the large
cities. But their struggles are only symptomatic of the overall decay of many
urban centers. Despite the attempts of Congress and the state legislatures, the na-
tion still does not have the solution to this degeneration, prineically because there
are not enough tax dollars to meet all needs. If the legislatures cannot solve these
problems, surely the deep cutting edge of constitutional precepts is not the an-
swer. Compare Avery v. Midland County, NO U.S. 474,88 S.Ct. 1114, 20 L.Ed.2d 45
(1968) (Mr. Justice Fortas' dissent).
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HANSEN v. HOBSON

408 F.2d 175 (D.C. Cir. 1969)

ARGUED Jurne 26, 1968Ds0mED JAN. 21, 1969

Appeal challenging the findings of the U.S. District Court for the
District of Columbia, J. Skelly Wright, circuit judge, that board of
education had in a variety of ways violated the Constitution in ad-
ministering the District of Columbia schools. The court of appeals,
Bazelon, chief judge, held, inter alia, that while opinions could differ as
to source and magnitude of difference between educational opportu-
nities offered by various schools in the District of Columbia, neverthe-
less when differentiating factor was as clear as overcrowding versus
excess capacity, transportation to level off pupil density could fairly
be required of the school board.

ORDER IN ACCORDANCE WITH OPINION

Danaher, Burger, and Tamm, circuit judges, dissented; McGowan,
circuit judge, dissented in part.

Messrs. John L. Laskey and Edmund D. Campbell, Washington,
D.C., with whom Messrs. F. Joseph Donohue and Thomas S. Jackson,
Washington, D.C.; where on the brief, for appellants.

Messrs. William M. Kunst ler, New York City, and Richard J. Hop-
kins, with whom Mr. James 0. Porter, Washington, D.C., was on the
brief, for appellees. Mr. Jerry D. Anker, Washington, D.C., also en-
tered an appearance for appellees.

Mr. E. Riley Casey, Washington, D.C., filed a brief on behalf of the
National School Boards Association as amieus curiae, urging reversal.

Mr. William B. Beebe, Washingdm DC., filed a brief on behalf of
the American Association of School A.dministrators, as amicus curiae,
urging reversal.

Messrs. Howard C. Westwood. and Albert H. Kramer, Washington,
D.C. filed a brief on behalf of the National Education Association, as
amicus curiae,urging affirmance.

Messrs. J. Francis Pohlhaus and Frank D. Reeves, Washington,
D.C., filed a brief on behalf of the National Association for the .A.d-
vancement of Colored People, as maims curiae, urging affirmance.

Before Bazelon, chief yudge, and Danaher, 13urger, McGowan,
Tamm Leventhal and Robinson, circuit judges, sitting en bane.

Bazelon, chief judge, joined by Leventhal. and Robinson, circuit
judges, in part I; and by McGowan, Leventhal and Robinson, circuit
judges, in parts II, III, and IV :

72-166-72--37
(577)
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These appeals challenge the findings of the trial court that the
Board of Education has in a variety of ways violated the Constitution
in administering the District e Columbia schools.' Among the facts
that distinguish this case from the normal grist of appellate courts
is the absence of the Board o f Education as an appellant. Instead, the
would-be appellants are Dr. Carl F. Hansen, the resigned superin-
tendent of District schools, who appeals in his former official capac-
ity and as an individual ; Carl C. Smuck, a member of the Board of

iEducation, who appeals n that capacity ; and the parents of certain
school children who have attempted to intervene in order to register
on appeal their "dissent" from the order below.

The school board's decision not to appeal inevitably adds a quality
of artificiality to any proceedings in this court. But the importance of
the constitutional issues at stake requires an examination of whether
these appellants should, despite the absence of the protagonist at trial,
be given their day in a higher court. Moreover, our reluctance to review
an order unchallenged by the principal defendant below is in some
measure tempered by the fact that the present appointed school board
has been superseded by a new Board of Education elected last fall.2
The most fundamental considerations demand that this new board
should have the fullest discretion permitted by the Constitution to re-
shape educational policy within the District. This court cannot ignore
the importance of assuring that the new school board should not be
straitjacketed by an order not rooted in constitutional requirements.
We =dude that the parents were.properly allowed to intervene of
right in order to appeal those provisions of the decree which curtail
the freedom of the school board to exercise its discretion in deciding
upon educational policy.

Taking up the contentions advanced by the parents, our disposition
is as follows : In part II of this opinion we consider and reject certain
procedural objections. In part III we affirm on the merits those parts
of the district court's decree that relate to pupil busing, optional zones,
and faculty integration. In part IV we conclude that the district
court's rulmgs on the track system and on certain aspects of pupil
assignment clO not materially limit the discretion of the school board,
and that accordingly the parents lack standing to challenge the factual
and legal bases underlying these provisions of the decreea disposi-
tion that imports no view by this court on the merits of the objections
tendered by the parents on these issues.

ISTANDING TO APPEAL

The Board of Education as a corollary of its decision to accept the
order below, directed Dr. Hansen not to appeal. Nevertheless, after
his resignation was submitted and accepted by the board, Dr. Hansen
noted his appeal as superintendent of schools. Whatever standing he
might have possessed to appeal as a named defendant in the original
suit, however, disappeared when Dr. Hansen left his official position.2

1 Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967 ).
2 District of Columbia Elected Board of Education Act, 82 Stat. 101 (1968).

See Snyder v. Buck, 340 U.S. 15, 71 S.Ct. 93, 95 L.Ed. 15 (1950) ; Davis v.
Preston, 280 U.S. 406, 50 S.Ct. 171, 74 L.Ed. 514 (1930).
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Presumably because he was aware of this,_he subsequently moved to
intervene under rule 24(a) of the Rules of Civil Procedure in order to
appeal as an individual. Although the trial judge found several rea-
sons why such intervention should be denied, the motion was granted
"in order to give the court of appeals an opportunity to pass on the
intervention questions raised here. . . ." 4 We agree with the reason-
ing of the trial court as to Dr. Hansen rather than with its result.
The original decision was not a personal attack upon Dr. Hansen, nor
did it bind him personally once he left office. And while it may or may
not be true that but for the decision Dr. Hansen would still be super-
intendent of schools, the fact is that he did resign. He does not claim
that a reversal or modification of the order by this court would make
his return to office likely. Consequently, the supposed impact of the
decision upon his tenure is irrelevant insofar as an appeal is concerned,
since a reversal would have no effect. Dr. Hansen thus has no "interest
relating to the property or transaction which is the subject of the
action" sufficient for rule 21(a), and intervention is therefore un-
warranted.

We also find that Mr. Smuck has no appealable interest as a member
of the Board of Education. While he was in that capacity a named de-
fendant, the Board of Education was undeniably the principal figure
and could have been sued alone as a collective entity. Appellant Smuck
had a fair opportunity to participate in its defense, and in the decision
not to appeal. Having done so, he has no separate interest as an individ-
ual in the litigation.5 The order directs the board to take certain actions.
But since its decisions are made by vote as a collective whole, there
is no apparent way in which Smuck as an individual could violate the
decree and thereby become subject to enforcement proceedingrs.

The motion to intervene by the parents presents a more difficult
problem requiring a correspondinglymore detailed examination of the
requirements for intervention of right. As amended in 1966, rule
24(a) (2) permits such intervention :

. . . when the applicant claims an interest relatiner to the
property or transaction which is the subject of thee' action
and he is so situated that the disposition of the action may as
a practical matter impair or impede his ability to protect
that interest, unless the applicant's interest is adequately
represented by existing parties.

Before its recent amendment rule 24(a) contained two subdivisions
requiring the petitioner to be "bound by a judgment in the action"
or so situated as to be adversely affected by a distribution or other
disposition of property which is in the custody or subject to the control
or disposition of the court or an officer thereof." 6 As the trial judge
pointed out in his decision to ("rant intervention to tbe parents, under
the preamendment cases the task of defining what constitutes an "in-
terest" was typically "subsumed in the questions of whether the peti-
tioner would be bound or of what was the nature of his property
interest." 7 The 1966 amendments were designed to eliminate the scis-

' Hobson v. Hansen, 44 F.R.D. 18. 33 (D.D.C.1968).
6 See Elterich v. Arndt, 175 Wash. 562, 27 P. 2d 1102 (1938) ; State ex rel. Erb

v. Sweaas, 98 Minn. 17, 107 N.W. 404 (1906).
Rule 24 (a) (2) and (8), 28 U.S.C.A. (1958).

144 F.R.D. at 22.

it."17
e
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soring effect whereby a petitioner who could show "inadequate repre-
sentation" was thereby thrust against the blade that he would theretore
not be "bound by a judgment," and to recoglaize the decisions which
had construed "property" so broadly as to make surplusage of the
adjective.8 In doing so, the amendments made the question of what
constitutes an "interest" more visible without contributina an answer.
The phrasing of rule 24 (a) (2) as amended parallels that of rule 19 (a)
(2) concernm 0. joinder. But the fact that the two rules are entwined
does not impl; that an "interest" for the purpose of one is precisely
the same as for the other.° The occasions upon which a petitioner
should be allowed to intervene under rule 24 are not necessarily limited
to those situations when the trial court should compel him to become
a party under rule 19. And while the division of rule 24(a) and (b)
into intervention of right" and "permissible intervention" miglit
superficially suggest that only the latter involves an exercise of dis-
cretion by the court, the contrary is clearly the case."

The effort to extract substance from the conclusory phrase "interest"
or "legally protectable interest" is of limited promise. Parents un-
questionably have a sufficient "interest" in the education of their
children to lustify the initiation of a lawsuit in appropriate circum-
stances," as indeed was the case for the plaintiff-appellee parents here.
But in the context of intervention the question is not whether a law-
suit should be begun, but whether already initiated litigation should
be extended to include additional parties. The 1966 amendments to
rule 24(a) have facilitated this, the true inquiry, by eliminating the
temptation or need for tangential expeditions in search of "property"
or someone "bound by a judgment." It would be unfortunate to allow
the inquiry to be led once again astray by a myopic fixation upon "in-
terest." Rather, as Judge Leventhal recently concluded for this court :

CA] more instructive approach is to let our construction be
guided by the policies behind the "interest" requirement.

. . [T]he "interest" test is primarily a practical guide to
disposing of lawsuits by involving as many apparently con-
cerned persons as is compatible with efficiency and due
process. 2

The decision whether intervention of right is warranted thus involves
an accommodation between two potentially conflicting goals : To
achieve judicial economies of scale by resolving related issues in a sin-
gle lawsuit, and to prevent the single lawsuit from becoming fruitlessly
complex or unending. Since this task will depend upon the contours of
the particular controversy, general rules and past decisions cannot pro-
vide uniformly dependable guides." The Supreme Court, in its only

8 See Notes of Advisory Committee on Rules, Rule 24, 28 U.S.C.A. (1967 Pocket
Part).

Sec Shapiro, Some Thoughts on Intervention Before Courts, Agencies, and
Arbitrators, 81 HAW L.REV. 721, 757-759 (1968).

" See id.; see also Kaplan, Continuing Work of the Civil Committee ; 1906
Amendments of the Federal Rules of Civil Procedure (I), 81 HAav.L.REv. 356,
400-407 (1967).

See Pierce v. Society of Sisters, 268 U.S. 510, 534-535, 45 S.Ct. 571, 69 L. Ed.
1070 (1925).

" Nuesse v. Camp, 128 U.S.App.D.C. 172, 385 F.2d 694, 700 (1967).
"For the efforts of one commentator, admittedly only partially successful, to

classify the eases in which courts have found a sufficient "interest" for inter-
vention under Rule 24, see Shapiro, supra note 9, at 729-740.

575'



full-dress examination of rule 24(a) since the 1966 amendments. found
that a. cras distributor was entitled to intervention of right although
its only° "interest" was the economic harm it claimed would follow
from an allpgedly inadequate plan for divestiture approved by the
Government in an antitrust proceeding." While conceding that the
Court's opinion granting intervention in Cascade Natural Gas Corp.
v. El Paso Natural Gas Co. "is certainly susceptible of a very broad
reading," the trial judge here would distinguish the decision on the
ground that the petitioner "did show a strong, direct economic interest,
for the new company rto be created by divestiture] would be it sole
supplier." 15 Yet while it is undoubtedly true that "Cascade should not
be read as a carte blanche for intervention by anyone at any time," 10
there is no apparent reason why an "economic interest" should always
be necessary to justify intervention. The goal of "disposing of law-
suits by involvinig as many apparently concerned persons as is com-
patible with efficiency and due process." may in certain eircmnstances
be met by allowing parents whose only "interest" is the education of
their children to intervene. In determining whether such circumstances
are present, the first requirement of rule 24(a) (2), that of an "interest"
in the transaction, may be a less useful point of departure than the
second and third, requirements, that the applicant may be impeded in
protecting his interest by the action and that his interest is not ade-
quately represented by others.

This does not imply that the need for an "interest" in the controversy
should or can be read out of the rule. But the requirement should be
viewed as a prerequisite rather than relied upon as a determinative
criterion for intervention. If barriers are needed to limit extension of
the right to intervene, the criteria of practical harm to the applicant
and the adequacy of representation by others are better suited to the
task. If those requirements are met, the nature of his "interest" may
play a role in determining the sort of intervention which should be
allowedwhether, for example, he should be permitted to contest all
issues, and whether he should enjoy all the prerogatives of a party
litigant."

Both courts and legislatures have recognized as appropriate the
concern for their children's welfare which the parents here seek to
protect by intervention." While the artificiality of an appeal without
the Boara of Education cannot be ignored, neither can the importance
of the constitutional issues decided below. The relevance of substantial
and unsettled questions of law bas been recognized in allowing inter-
vention to perfect an appeal." And this Court has noted repEatedly,

14 Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386 U.S. 129, 132-136,
87 S.Ct. 932, 17 L.Ed.2d 814 (1967).

11 44 P.R.D. at 24-25.
I. Id. The majority's splenetic displeasure with the substantive provisions of the

divestiture plan approved by the Government and the trial court may have been
an important factor in the liberal rending given Rule 24(a) in Cascade. See
Shapiro, supra note 9, at 729-731; Kaplan, supra note 10, at 403-407.

"Cf. Shapiro, supra note 9, at 740, 752-756.
"In providing for the first time for an elected school board in the District,

Congress has recognized that "the education of their children is a municipal mat-
ter of primary and personal concern to the citizens of a community." District of
Columbia Elected Board of Education Act § 2, 82 Stat. 101 (1968).

" See Pellegrino v. Nesbit, 203 P2d 463, 467, 87 A.L.R.2d 1290 (9th Cir. 1953).
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"obviously tailored to fit ordinary civil litigation, [the provisions of
rule 241 require other than literal application in atypical casw." 22 We
conclude that the interests asserted by the intervenors are sufficient to
justify an examination of whether the two remaining requirements
f or intervention are met.

Rule 24(a) as amended requires not that the applicant would be
"bound" by a judgment in the action, but only that "disposition of
the action m9T as a practical matter impair or impede his ability to
protect that interest." In Nuesse v. Camp 21 this Court examined a
motion by a State commissioner of banks to intervene under the new
rule 24(a) in a suit brought by a State bank against the US. Comp-
troller of Currency. The palintiff claimed that the defendant would
violate the National Bank Act 22 if he approved the application of a
national bank to open a new branch near the plaintiff's office. The
intervenor feared an interpretation of the statute which would stand
as precedent in any later litigation he might initiate. The Court, agree-
ing, concluded that "under this new test stare deeisis principles may in
some cases supply the practical disadvantage that warrants interven-
tion as of right."'21 But if a decision interpretinga statute against the

iapplicant's contentions would so handicap him n pursuing a subse-
quent lawsuit as to justify intervention, the appellants in this case
would face a hopeless task in a later suit. The intervening parents assert
that the Board of Education should he free to make policy decisions
concerning such matters as pupil and faculty assignments without the
constraints imposed by the uecision below. If allowed to intervene,
they hope to show that the past practices condemned by the trial court
did not violate the Constitution and hence that the decree should be
vacated. Should they succeed, the Board of Education will indeed be
freed of certain constraints upon its exercise of discretion in establish-
ing educational policy. But if the right to intervene is denied and the
decision below becomes final, there is no apparent wav for the parents
to pursue their interests in a subsequent lawsuit. True, they could
assert that the new policies adopted by the Board of Education in
compliance with the order below are unconstitutional. But this would
be a sterner challenge than they would face as intervenors here: Al-
though the new policies might not be constitutionally required, they
might also not be unconstitutional. Indeed, the very premise for the
intervenors' attack on the trial court decision is that school authorities
can exercise wide discretion without encountering affirmative consti-
tutional duties or negative prohibitions. While die scope of this dis-
cretion is uncertain, its existence is not: Some policies may be consti-
tutionally permissible, and hence immune to attack in a fresh lawsuit,
which are not constitutionally required. Since this is so, the intervenors
have borne their burden to show that their interests would "Ili a prac-
tical matter" be affected by a final disposition of this case without
appeal.

" Textile Workers Union, etc. v. Allendale Co., 96 U.S.App.D.C. 401, 403, 226
F.2d 765, 767 (1955) (en bane) , cert. denied, .Allendale Co. v. Mitchell, 351 U.S.
909, 76 S.Ct. 699, 100 laid. 1444 (1956), cited in Nuesse v. Camp, 128 U.SApp.D.O.
172. 385 F.2d 694, 700 (1967).

21128 U.S.App.D.C. 172, 385 F.2d 694 (1967)
2212 U.S.C. § 86 (1964).
" 128 U.S.App.D.C. at 180, 885 F.2d at 702 ; accord, Atlantis Development Corp.

v. United States, 379 F.2d 818, 828-829 (5th Cir. 1967).
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The remaining requirement for intervention is that the applicant
not be adequately represented by others. No question is raised here
but that the Board of Education adequately represented the inter-
venors at the trial below ; the issue rather is wnether the parents were
adequately represented by the school board's decision not to appeal.
The presumed good faith of the board in reaching this decision is not
conclusive. "[B]ad faith is not always a prerequisite to interven-
tion," 24 nor is it necessary that the interests of the intervenor and his
putative champion already a party be "wholly 'adverse." 23 As the
conditional wording of rule 24 (a) (2) suggests in permitting inter-
vention "unless the applicant's interest is adequately represented by
existing parties," "the burden [is] .on those opposing intervention to
show the adequacy of the existing reriresentation." 26 In this case, the
interests of the parents who wish to intervene in order to appeal do
not coincide with those of the Board of Education. The school board
represents all parents within the District. The intervening appellants
may have more parochial interests centering upon the education of
their own children. While they cannot of course ask the Board to
favor their children unconstitutionally at the expense of others, they
like other parents can seek the adoption of policies beneficial to their
own children. Moreover, considerations of publicity, cost, and delay
may not have the same weight for the parents as for the school board
in the context of a decision to appeal. .And the Board of Education,
buffeted as it like other school boards is by conflicting public demands,
may possibly have less interest in preserving its own untrammeled
discretion than do the parents. It is not necessary to accuse the board
of bad faith in deciding not to appeal or of a lack of vigor in defend-
ing the suit below in order to recognize that a restrictive court order
may be a not wholly unwelcome haven.

The question of adequate representation when a motion is made for
intervention to appeal is related to the question of whether the motion
is timely. To a degree it may well be true that a "strono- showing" is
required to justify intervention after judgment." Beby the same
token a failure to appeal maybe one factor in decidinf,r 7hether repre-
sentation by existing parties is adequate." As the opinion of the trial
couit in granting mtervention demonstrates., the leading cases in
which intervention has been permitted following a judgment tend to
involve unique situations." Thevery absence of any precedent involv-
ing the same or even closely analogous facts requires a close examina-
tion of all the circumstances of this case. We conclude that the inter-
venor-appellants here have shown a sufficiently serious possibility that
they were not adequately represented in the decision not to appeal.

2' Hobson v. Hansen, 44 F.R.D. 18. 31 (D.D.C.1968).
22Nuesse V. Camp, 128 U.S.App.D.C. 172, 181, 385 F.2d 694, 703 (1967).
" Id. at 180, 385 F.2d at 702.

See United States v. Blue Chip Stamp Co., 272 F.Supp. 432, 435-436 (C.D.
Calif. 1967) (collecting cases), aff'd Thrifty Shoppers Scrip Co. v U.S. 3:s: U.S.
580, 88 S.Ct. 693, 19 L.Ed.2d 781 (1968).

" See Zuber v. Allen, 128 U.S.App.D.C. 297, 387 F.Rd 862 (1967) ; Pellegrino v.
Nesbit, 203 F.2d 463, 37 A.L.R.2d 1296 (9th Cir. 1953) , Wolpe v. Poretsky, 79
U.S.App.D.C. 141, 144 F.2d 505, cert. denied, 323 U.S. 777, 67 S.Ct. 69, 91 LEd.627 (1944).

"See 44 F.R.D.at31 & n.11.
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Our holding that the appellants would be practically disadvantaged
by a decision without appeal in this case and that they are not other-
wise adequately represented necessitates a closer scrutiny of the precise
nature of their interest and the scope of intervention that should
accordingly be granted. The parents who seek to appeal do not come
before this court to protect the good name of the Board of Education.
Their interest is not to protect the board, or Dr. Hansen, from an
unfair finding. Their asserted interest is rather the freedom of
the school boardand particularly the new school board recently
elected "to exercise the broadest d.iscretion constitutionally permis-
sible in deciding upon educational policies. Since tliis is sol their
interest extends only to those parts of the order which can fairly be
said to impose restraints upon the Board of Education. And because
the school board is not a party to this appeal, review should be limited
o those features of the order which limit the discretion of the old

or new board.
IIPaocEnuum, IssuEs

wo additional_procedural contentions raised by the appellants
recAuire attention. The first concerns the severance for trial by a three-
ju ge district court under 28 U.S.C. 2282 (1964) of the Arst Cause
of action stated in the six-count complaint originally filed by the
plaintiff The appellants argue that since a three-judge court
was required for the first county, which challenged the constitutional-
ity of the then-existing statutory regime by which the judges of the
V.S. District Court appointed the members of the Boath of Educa-
tion,31 the remaining five counts had likewise to be submitted to a
three-judge court although they challenged not the statute but only
the school board's policies. We find the argument without merit for
the reasons outlined by the author of this opinion in denying a motion
by the defendants below to expand the jurisdiction of the three-judge
court to include counts two through 51x.32 The appellants rely chiefly
upon Florida Lime & Avocado Growers v. Jacobsenn and Zemel v.
Rusk" In both those cases, however, the Supreme Court interpreted
all of the contentions raised to constitute attacks upon the statutes
involved. Success on any score would in each case have prevented
enforcement of the statute. In this case, on the other hand, counts two
through six were directed only at policies of the Board of Education.
The success of the plaintiff-appellees did not and could not call into
vestion the authority of the school board to carry out the responsi-
bilities entrusted to it by the underlying statutetwhich the threeludge
court had meanwhile lound constitutional in dismissing count one.35

The appellants also contend that the trial judge erred in fulling
to excuse himself in response to the motion for voluntary displacement
filed by the defendants below on the 14th day of trial. The motion was
supported by exhibits consisting of an article by the trial judge deal-
ing with legal remedies for de facto segregation," an excerpt from the

a° See District of Columbia
al Act of June 20, 1906, ch.
al Hobson v. Hansen, 256 F.S
a' 362 U.S. 73, 80 S.M. 568, 4 L

381II.8. 1, 85 S.Ct. 1271, 14 L
a' Hobson v. Hansen, 265 F.Sup
as Wright, Public School Dese

gation, 40 N.Y.U.L.Rnv. 285 (1965)

Elected Board of Education Act, 82 Stat. 101 (1968).
3446, § 2. 34 Stat. 316 (repealed 1968).

upp. 18 (D.C. 1966) .
.Ed.2d 568 (1960).
.Ed.2d 179 (1965) .
p. 902 (D.D.C.1967).
gregation : Legal Remedies for De Facto Segre-
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trial transcript purportedly showing that the trial judge had pre-
judged the merits of the defendants prospective motion for judgment,
and articles and editorials in various newspapers and maffazines com-
menting upon the supposed predilections of the trial Age dealing
with the questions of law involved in the case.

Even assuming that the motion satisfied the requirements for an
affidavit of bias or prejudice under 28 U.S.C. 144, (1964) ,37 there is
serious doubt that it was timely. The allegedly improper remarks from
the benchwhich were in any event of nugatory nnportance at most
had occurred more than 2 weeks before. The )aw review article had
been published more than a year before. Since the defendants sug-
gested no "(rood cause ... for [their] failure to filo it" at the commence-
ment of trral, as the statute requires, we have small difficulty conclud-
ing that the trial judge acted properly in denying the motion when
made in the midst of a lengthy trial."

III. AFFIRMANCE OW THE MERITS OF RULINGS RELATING TO OPTIONAL
ZONES, FACULTY INTEGRATION AND PUPIL BUSING

The trial court entered a seven-part decree at the conclusion of its
lengthy opinion. Its provisions settle under five headings :

1. General.The defendants were "permanently enjoined from
discriminatina on the basis of racial or economic status in the
operation of trie District of Columbia school system ;"

2. Optional zonee.The defendants were directed to abolish
specified optional zones in which pupils could choose which of two
schools they wished to attend;

3. Faculty integration.The defendants were directed (a) to
provide for substantial faculty integration in all District schools
immediately, and (b) to file with the court a plan for full faculty
integration in the future ;

4. Pupil assignmentThe defendants were directed (a) to
provide transportation for volunteering pupils from overcrowded
schools east of Rock Creek Park to schools with excess capacity
west of the park, and (b) to submit to the court a long-ranfre plan
of pupil assignment to alleviate racial imbalance among &strict
schools ; and

5. Ability grouping.The defendants were directed to abolish
the "track system." "

The general requirement that the toard of Education not discrim-
inate on racial or economic grounds is, of course, no more than declara-
tory of basic constitutional requirements. The school board's freedom
of discretion which the intervenor-appellants seem to protect is there-
fore not improperly impaired by that part of the order.

As for the optional zones, the trial court found on the basis of a
case-by-case evaluation that they had been created in areas where
changmg residential patterns within the District resulted in white en-

" But cf. Tynan v. United States, 126 U.S.App.D.O. 206, 876 F.2d 761, cert.
denied, 389 U.S. 845, 88 S.Ot. 95, 19 L. Ed.2d 111 (1907) ; Simmons v. United
States, 802 F.2d 71, 75 (3d Cir. 1962).

" Sec Laughlin v. United States, 120 U.S.App.D.C. 93, 99, 344 F.2d 187, 193
(1905).

*Hobson v. Hansen, 269 F.Supp. 401,517-518 (D.D.C.1967).
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claves where normal application of the neighborhood school policy
would assign white children to predominantly black schools.° These
findings are not clearly erroneous, since the trial court's finding that
discriminatory intent underlay these zones is supported by the rec-
ord." The elimination of these optional zones is therefore clearly ap-
propriate remedy for the segregation flowing from these optional
zones. The Boara of Education has filed a report of compliance, not
yet acted upon by the trial court, stating that all optional zones, includ-
ma some not mentioned in the opinion of the trial judge, have been
abOlished.

Those parts of the decree dealing with faculty integration also are
premised upon a finding of discriminatory intent. Specifically, the
trial court concluded that although black teachers were hired and
promoted without bias, "an intent to segregate has played a role in
one or more of the stages of teacher assignment." 42 Indeed, the appel-
lants do not challenge the holding that the Board of Education has
an affirmative duty to integrate the faculty and administrative person-
nel of the District schools." Their sole contention is that the "manda-
tory injunction" requiring compulsory reassignments of present teach-
ers was improper. In so arg,umg the appellants rely on the belief of
Dr. Hansen that such transfers would engender "resentment" among
teachers, thereby aggravating the District's already severe problem in
attracting qualified teachers, and the recommendation advanced in dip
task force study of District schools, commonly called the Passow re-
port,' that other devices such as recruitment of new teachers and
voluntary transfers of existing teachers should be employed.

We do not read the opinion below to contain any such "mandatory
injunction." The actual decree requires only substantial teacher inte-
gration immediately and a long-range plan ior full faculty integration.
In discussing the action that will be necessary to achieve integration,
the opinion does note that in addition to such steps as color-conscious
assianments of incoming teachers, "this court . . . has no doubt that

sastantial reassignment of the present teachers, including tenured
staff, will be mandatory." 45 Admittedly these words are ambiffuous
as to whether compulsory reassignments will at some future ate be
made mandatory by the court or whether the trial court simply be-
lieved that the school board in order to comply with the requirement
of eventual full integration will be forced to make mandatory reas-
signments. But since the actual decree speaks only of integration and
in doing so carefully distinauishes between the need for substalitial
integration immediately aathe long-tenn requirement for full inte-

" Id. at 415-417.
" Id. at 499-501.
" Id. at 429.
" See Bradley v. School Board, 382 U.S. 103. 86 S.Ct. 224.- 15 L.Ed.2d 187

(1965) Rogers v. Paul, 382 U.S. 198, 86 S.Ct. 358, 15 L.Ecl.2d 265 (1965).
44 Early in 1965, soon after the Ming of this suit, the Board of Education com-

missioned the Teachers College of Columbia University to undertake a compre-
hensive study of the District schools. The result of this study are reported in a
593-page report entitled Toward Creating a Model Urban School SysteM : A
Study of Um Washington. D.C. Public Schools (September 1967). The volume is
popularly known as the Paosow Report after the study director, Dr. A. Harry
Passow.

44269 P. supp. at 516.
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gration, we believe that the ambiguity should be resolved in favor of
the latter construction.

That being so, the words of the opinion reduce to a mere prediction
which may be proved incorrect by the success of other tactics in achiev-
ing integration. We note that the school board has filed reports detail-
ing the present progress toward faculty integration and its lons-term
plans to achieve integration. The long-term plan does not include
mandatory reassignments, md has not been acted upon bv the trial
court. The schoofloard has in that report outlined the difficulties of
redically shuffling present teachers about the District. In evaluating
its arguments, we are confident that the trial judge will assign due
weight to the proper considerations of teacher qualifications and
the reluctance of teachers residing close to their present schools to
travel long distances to a new assignment. Thus we do not construe
the decree to preclude consideration of the plight, referred to in the
Passow report, of teachers who have previously performed at a satis-
factory level in the school system but who do not have requisite ability
and background for teaching disadvantaged students." At the same
time, regardless of the opinions of Dr. Hansen and the authors of the
Passow report, we point out the obvious : Racial prejudices on the part
of teachers, who are employees of the government, is not a valid justifi-
cation for continued segregation.

In its most recent term the Supreme Court has made clear that at
this late date the remedy for segregatory practices must be prompt.
"The burden on a school board today is to come forward with a plan
that promises realistically to work, and promises realisticallyto work
now." 47 This does not preclude a proper regard for the administrative
difficulties of transition to a new day. It does preclude procrastination
rooted in racial feelings.

The trial court also ordered the Board of Education to provide
transportation for children in overcrowded schools east of Rock Creek
Park to schools with excess capacity west of the park and directed
the board to file a long-term plan for pupil assignment "complying
with the principles announced in the court's opimon." 48 In doing so
the court specifically did not attack the neighborhood school policy in
view of its wide use throughout the country and the absence of "segre-
gatory design" in its application in Washington." The trial judge did,
however, find a notable inequality of resources and facilities between
predominantly black schools and those with a greater admixture of

black child.81
Supreme Court and others that racially segregated schools harm the
whites." The court also examined in detail the repeated findings by the

faculty segregation might support the requirement of short-term
While suggesting that the continuing vestiges of unconstitutional

"Possow Report at 7. Likewise we intimate no opinion on the suggestion of
the Po.98otv Report for programs to recruit white teachers for black schools to
achieve better racial balance in school faculties notwithstanding the possibility
that such recruitment programs may open the door to accusations that white
applicants are being favored over Negroes.

"Green v. County School Board, 891 U.S. 480, 88 S.Ct. 1689, 20 L.Ed.2d 716
(1968).

269 F. Supp. at 517.
at 515, 519.

5° Id. at 486-488.
"Id. at 419-421, 503-506.
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pupil busing," the trial court premised this part of its order on the
finding that the school board had not shown that the cost of providing
such transportation justified the denial of equal educational opportu-
nity resulting from overcrowded and predominantly black schools."
Since Dr. Hansen testified in favor of busina at the pupil's expense to
relieve overcrowding, the appellants travel aes fine line in argumg that
the mere requirement for payment of transportation costs by the school
board improperly restrains its freedom of discretion. Indeed, the ap-
pellants may well have conceded away their argument in agreeing
that overcrowded conditions in some schools cannot justify the failure
of the Board of Education to provide kindergartens for all students
if it provides them for any.54

Opinions may differ as to the source and magnitude of differences
between the eaucational opportunities offered by various District
schools. But when the differentiating factor is as clear as overcrowding
versus excess capacity, we agree with the trial court that transporta-
tion to level out pupil density can farily be required of the school
board.

IVDETERMINATION THAT DISTRICT COURT'S RULINGS IN LONG-
RANGE PUPIL ASSIGNMENT AND TRACK SYSTEM Do NOT LIMIT
SCHOOL BOARD'S DISCRETION TO PURSUE EDUCATIONAL GOALS AND
PROVIDE Armarry GROUPING AND THAT ACCORDINGLY PARENTS LACK
STANDING TO CHALLENGE UNDERLYING FACTUAL AND LEGAL BASES
OF THESE PROVISIONS OP TUE DECREE

We conclude that the long-range plan of pupil assignment required
by the order of the trial court does not trammel the discretion of the
school board. The opinion does direct the board to consider such alter-
natives as educational parks and the Princeton plan.55 But in the ab-
sence of a more specific order this part of the directive is merely preen-
tory. The demonstrated inequalities among Washington schools justi-
fies an order requiring the school board to consider alternative poli-
cies; we cannot believe that the freedom of action the intervenor-
appellants seek to protect for the Board of Education need include the
freedom to stand pat without engaging in further reevaluation of
assi gnment policies.

The opinion of the trial court also states :
Where because of the density of residential segregation or

for other reasons children in certain areas, particularly the
slums, are denied the benefits of an integratecl education, the
court will require that the plan include compensatory edu-
cation sufficient at least to overcome the detriment of segrega-
tion and thus provide, as nearly as possible, equal educational
opportunity to all schoolchildren."

1(1. at 502-503.
Td. at 510-511.

" One consequence of overcrowding in the schools enst of Rock Creek Park was
the inability of some of these schools to provide kindergartens for every young-
ster. Recant 438-439.

" M. at 503-511, 515.
"Id. at 515.
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Even aside from the feelings of inferiority engendered by black
schools, there is no doubt that education in a ghetto school can fatally
limit a child's horizons and fail to prepare hun for constructive par-
ticipation in society. Residential patterns and the heavy concentration
of black children m the District public schools may defy the best ef-
forts of the Board of Education to achieve racially balanced schools
while these factors persist." The long run solution may lie in a more
broadly based school district extending beyond tho borders of the Dis-
trict. But such a development is beyond the pale of judicial action.
Appellants could have no cause to object to any efforts of the Board of
Education to enlist the voluntary cooperation of other school districts.
Similarly we cannot seo that appellants would have cause, while we
still have black schools within the District, or for that matter at any
time, to complain about the making of special efforts to prepare disad-
vantaged students to find their Ilace in a wider world. And we see no
realistic basis for saying that t e references by the district court to
the need for such efforts operates in fact to curtail the school board's
discretion.

What appellants seek is assurance that a neighborhood school ap-
proach may be maintained by the Board. The decree permits retention
of the neighborhood school approach where it does Not result in rela-
tive overcrowding or other inequality of facilities.

Any other comments in the opinion that may be taken as favoring
abandonment of the neighborhood school approach have standing only
as suggestions advanced for consideration by the Board. The Board
has also received suggestions, in the Passow report, for decentraliza-
tion of the school program into subsystems, with eight community su-
perintendents, and "that the schools be transformed into community
schools, collecting and offering the variety of services and opportuni-
ties its neighborhood needs." We are not to be taken as approving or..
disapproving either of these general philosophies. On this appeal this
Court is concerned only with the provisions of the decree containing
orders that something be done or stoppedand it is our view that these
provisions do not improperly encroach on the Board's statutory
discretion.

Tho last provision of the decree below to be considered is the order
that the "track system" be abolished. Behind that curt directive lies a
welter of facts and conflicting opinions. In theory, the "track system"
like any procedure for ability grouping sought to classify students
according to their "ability," whether present or potential, and to pro-
vide the education best suited to the needs of each individual child.
And since any such system is inevitably fallible, the procedure must
make adoquate provision for review and reassignments. Unfortunately,
as the Passow report concluded, "[T]he tracking system was as
often observed in the breach as it was in the adherence to any set of
basic tenets." 58 The trial court concluded that the excessively rigid
separation of students in different classrooms made each tracka largely
self-contained world ; that the education provided in the lower tracks

" At the time of the decision below 90 per cent of the students in District public
schools were black. Id. at 410. Since then the proportion has increased to 92 per
cent. Report of Pupil Membership in Regular Day Schools on October 19, 1907,
Office of the Statistical Analyst.

" Passow Report at17.
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was so watered down as to be more fairly described as warehousing
than as remedial education ; that an excessive reliance upon intelh-
fr
41'ence

tests standardized to white middle-classed norms made initial
classifications erratic and irrational in terms of the professed goals of
the system; and that the schools slighted their duty to encourage stu-
dents to "crosstrack" in individual course selections and to review
track assignments in order to make reassignments where initial error
or later developments made this appropriate."

The appellants challenge these findings as well as their constitu-
tional significance if valid. And indeed it would be little less than
amazing if such an extended analysis of this complex problem pro-
duced a limpid pool of unassailable facts. In some cases, as the words
of the Passow Report suggest, the difficulty lies in the gulf that may
separate theory and practice. Thus, the trial court accepted the "gen-
eral proposition that tests are but one factor in programing stu-
dents," 6° but went on to conclude that this single factor played a dis-
proportionate role. A keystone of this analysis was the reasoning that
while teachers play a major part in the assionment decision, their eval-
uations of the student will be markedly initenced by his reported test
scores. This conviction is certainly shared by many, but, resting as it.
does in part on beliefs concerning human nature and the pressures of
time which beset teachers like judges, the proposition cannotbe demon-
strated beyond cavil.

Another difficulty lurking in the factfinding process is the absence
of an accepted yardstick to measure the performance of an ability-
grouping system. In some cases statistics are ineluctably ambiguous
an their importthe fact that only a small percentage of pupils are
reassigned may indicate either general adequacy of initial assignments
or inadequacy of review. Supermtendent Hansen himself appreciated
the importance of care in initial assignments and timely reevaluation.
When funds became available the school administration improved
the track system by providing for the study by a clinical psychologist,
referred to lby the district court, of 11272 stadents assigned or about to
be assigned to the "special academic" or "basic" track. This study
revealed almost two-thirds to have been improperly classified." The
track system was duly changed so as to require that a psychologist
participate prior to assagrunent of any child to the "basic" track. The
track system,

i

in short, was not static or frozen, but rather a program
in flux, which underscores the reality that discontinuance of this sys-
tem as t happened to exist at a moment in time was not coercive or
inhibiting of the school board's discretion in the way feared by the
appellants.

The Pa.ssow Report also made an exhaustive analysis of the opera-
tion of the "track system" and like the trial court criticized many
aspects of it." This Court would face a difficult task were it necessary
to stack each finding of the trial court against the comparable findings
of the Passow Report. Indeed it may be that the district court would

209 F.Supp. at 442-492.
41. Id. at 475.
"These statistics, of course, show only that classifications made without psy-

chological testing were inaccurate when re-evaluated on the basis of test results.
They do not reveal whether the initial classifications, or prior re-evaluations,
were inaccurate from the vantage point of the information then available.

41 Pass= Report at 193-241.
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have made different findingsthough possibly it would have entered
the same judgmentif the Passow Report had been published and
made part of the record prior to the issuance of the findings instead of
being lidded to the file and record by a. supplementary order.

The decision of this case does not call on us to undertake any for-
midable survey or analysis. There are, indeed, a number of contentions
we do not find it necessary to consider, and we think it appropriate to
state so clearly, in order to obviate avoidable misunderstanding of
the scope and purport of our ruling in this sensitive area. We do not
find it necessary to resolve appellants' broad legal contentions." Nor
do we find it necessary to ride on appellants' intermediate legal con-
tentions." Certainly we do not find it necessary to plunge into a sea of
factual contentions and difficult issues of educational policy, such as :

a. Considering the proper balance, in tailoring educational
programs to the ability of the individual student, between the
practical need to group children by measurement of presently
demonstrated ability and the simultaneous need to assure all stu-
dents an opportunity to Tealize their educational potential;

b. Considering to what extent verbal tests may be utilized, either
as valid predictors of school success, or as indicators of the gaps
in skills that must be filled if minority children are to emerge
from poverty backgrounds and become effective participants in
contemporary American life; and

c. Considering to what extent verbal tests must be adjusted
or supplemented in the light of available indicators of educa-
tional ability not dependent on existing verbal skills.

The intervenors come before this court only to protect the freedom
of the Board of Edueation to exercise the widest discretion in setting
educational policies within the District. The order under challenge
directs only that the "track system" be abolished. Moreover, in doing
so, the trial court specifically O'assurned . . . (ability] grouping
can be reasonably related to the purposes of public education." " In
compliance with the decree the "track system" as such has been abol-
ished for more than a year. Both the opinion below and the Passow
Report indicate that changes were continually being made in the proc-
ess of ability grouping in District schools before the decision below
was delivered." In light particularly of the detailed recommendations
made in the Passow Report for change in procedures for ability group-
ina, we have little if any basis for assuming that the scope of the
Bgard's reevaluation would be materially affected by the judicial di-

Appellants insist that there was no discrimination on account of race, but
only differences in track assignment ascribable to the socioeconomic and cultural
background of the children which appeared even within groups of all black MI-
dren, whose track assignments paralleled their backgrounds. Appellants also at-
tack the general applicability of the preferred rights doctrine to such issues, and
alternatively deny its application in a case where the school administration was
nmking efforts to improve the system.

el For example, appellants claim 'that there is nothing in the record to support
any criterion, implicit in the District Court's conclusion, from which to conclude
that the extent of the "cross-tracking" and inter-track transfers that had in fact.

developed were not sufficient to establish requisite flexibility. Appellants also
submit that even the question of delineating appropriate flexibility is a question
for the school board.

" 209 P.Supp. at 512.
" See, e.g., id. at 475 & n. 118, 490-491 ; Paseo() Report at 193.

st ;
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rective to abolish the "track system." We cannot believe, for example,
that appellants would spgainsay the simple proposition that a board
whose attention was called to problems of the track systemwhether
by observations of the trial judge, quite apart from any decree, or by
the Passow Report, or by other sourcescould hardly be expected to
sit by without making substantial efforts to upgrade the performance
of those children whose present verbal skills were low butwho had the
innate capacity to respond to substantial efforts.

The ruling of the district court permitting intervention to appel-
lant-parentsbwas prescient, especially in view of the spirit of the Su-
preme Court's ruling of Flat v. Cohen." The case is unique, there is a
clear controversy, and illmnination of the issues is in the public in-
terest. The spirit of Fla8t v. Cohen likewise enjoins us to confine tbe is-
sues considered on the merits upon this intervention to those issues that
have a realistic nexus to the interests and concerns of the appellants as
parents of school children, white and black. This Court's ruling is con-
sistent with and not in derogation of the realistic and understandable
concerns of the parents that there be adequate scope for ability group-
ings in the administration of the school system. The district court made
it eiclear, and in any event this Court's opinion makes it clear, that the
decree permits full scope for such ability grouping.

This Court's disposition is not tb be taken as in any way indicating
indifference to the expressed concern of appellants that the School
Board be able to exercise discretion in purstungthe goals of both qual-
ity and equality in educational opportunity without restraint attrib-
utable to an assertedly unlawful decree. The district court's decree must
be taken to refer to the "track system" as it existed at tbe time of the
decree. It merits reiteration, ana it is perfectly clear from the record,
that neither the School Board nor Superintendent Hansen were satified
with the track system as it was or desired a freeze in its features. They
were aware of the need for changes, and sought necessary funds. Of
paramount importance is the fact that the school administration al-
located substantial funds for commissioning the Passow Report. The
significance of that report as a likely prime mover energizing other
changes was apparent from the start and can hardly be controverted.

Therefore, the provision of the decree below directing abolition of
the track system will not be modified. We conclude that this directive
does not limit the discretion of the School Board with full recognition
of the need to permit the School Board latitude in fashioning and ef-
fectuating the remedies for the ills of the District school system. This
need for according scope and flexibility is heightened by the circum-
stance that in 1968 the District of Columbia had its first opportunity to
elect a school board. This is an area in which Congress has entrusted
to the Board of Educationnow an elected board"the control of the
public schools of the District of Columbia." 68 and provided that this
board "shall determine all questions of general policy relating to the
schools."'" As we have already noted appellants cannot realistically
deny that the elected Board will wish to address itself to all deficiencies
in public education, and to take into account all pertinent analyses,
whether in the comments of legislative staffs, the district court's

67392 U.S. 83, 88 S.Ct. 1942, 20 LEd.2d 947 (1908) .
°831 D.C.Code § 101 ( a) (1967).
4" 31 D.C.Code § 103 (1967).
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opinion, the Passow Report, perhaps future studies, etc. The problems
are complex, and the Board's exploration will undoubtedly be exten-
sive. The exploration mus'c, be conducted consistently with constitu-
tional requirements, and these in turn are dependent on manage-
able standards. The simple decree enjoining the "track system" does
not interpose any realistic barrier to flexible school administration by
a school board genuinely committed to attainment of more quality and
equality of educational opportunity. If the district court should impose
an undue restraint on the School Board's efforts to improve quality and
equality of educational opportunity, such action would, of course, be
subject to expeditious correction by this Court.

As construed by this opinion, the order entered by the trial court
does not require modification to meet any of the challenges that inter-
venors have standing to raise. However, in view of the change in compo-
sition of the School Board following from the recent election, it seems
appropriate at this juncture to enter an order of remand, rather than
a simple affirmance, to make doubly clear that the plans heretofore filed
in this cause by the prior Board do not foreclose the new Board from
evolving new programs and orders pertaining to administration of
the schools.

, So ordered.

McGowan, Circuit Judge :
Congress has explicitly vested in the Board of Education the "con-

trol of the public schools of the District of Columbia," and has directed
that that body "shall determine all questions of ,general policy relating
to the schools." 31 D.C. Code 101, 103 (1967). Among such "ques-
tions of bgeneral policy" was surely the one of whether the-Board would
appeal the decision of the district court in this case. In a climate of
change and re-examination created by the Board's own initiative in
commissioning the so-called Passow Report, the Board addressed it-
self to the major issues of policy underlying the question of whether
to appeal. Those issues obviously comprehended much more than the
mere legal soundness of the district court's decision. The Board decided
by a vote of 6 to 2 not to appeal. The action, in my view, ended this litib-gation for appellate purposes, except for such appeals as the Board may
elect to take in the future from any further ordersof the district court.

My colleagues agree with me to appellants Hansen and Smuck.
Some of themenough to constitute with me a majorityhave also
concluded that the appellant parents are not properiy before us with
respect to certain poitions of the decree. They reach that conclusion
by a more tortuous path than I find it necessary to take, but, in respect
of intervention, we reach the same result to this limited degree, namely,
that there is no one before us withstanding to challengethose provi-
sions of the decree which :

1. Generally enjoin the board from racial or economic dis-
crimination ;

2. Require the submission of a pupil assignment plan for the
Court's approval; and

8. Enjoin the operation of the track system.
This result necessarily means that the appeals with respect to these
provisions of the decree are dismissed without resolution of their
legal merit.

-L72-100-72-88
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I would do the same with the decree in its entirety. The appellant
parents sought to intervene in this litigation only after the board had
decided not to appeal. Their intervention pleadings state as their only
reason for seeking this belated entry into the case that they "dissent
from" the board's decision. There are no allegations of any kind that
the board majority was faithless to its trust, or acted corruptly, con-
spiratorially, or from any improper motivation whatsoever. Their po-
sition essentially is that, had they been on the board, they would have
voted di iferently. I cannot believe that it is either (rood law or sound

ipolicy to permit ntervention under these circumst,ances solely to en-
able dissident citizens to prolong a lawsuit agfanst the board which the
board, in the exercise of its statutory responsibility for the welfare of
the schools, has thought it advisable to terminate.

Rule 24(a) (2) (Fed.R..Civ.P.), says that there is to be no inter-
vention if 'the applicant's interest is adequately represented by exist-
ing parties." The only inadequacy of representation asserted by appel-
lant parents is a policy disagreement with the board over its decision
not to appeal. This policy issue, however, is committed by Congress
to the board, and it is anomalous in the extreme to think that Congress,
in accepting the Federal rules, contemplated that any district resident
who did not like the board's decision to end a, lawsuit could second-
(mess that decision by claiming a right to intervene.

I think the grantina of intervention here for any purpose is an un-
acceptably loose constbruction of the Federal rules which, I hope, will
not endanger rational principles of judicial administration in other,
and less emotiond, areas of litigation. Permitting it here is also far
from a promising omen for the capacity of the new and, for the first.
time, popularly elected board to keep firmly within its own grasp all
important strands of educational policy.

I have from the beginning not thought it necessary to do other with
these appeals than to dismiss them.1 Not one of my colleagues has been
prepared to embrace this position completely. We are left, then, with
the need to dispose of this appesl in some reasonably definitive man-
ner and thereby to foster the desirable objective of moving this litiga-
tion along toward its eventual termination. To this end, and for this
purpose, I am willing to deal with the merits of those particular provi-
sions of the decree as to which my colleagues are all in agreement tilmt
at least some of the appellants have standing. These are:

1. The requirement of transportation for students at over-
crowded schools who wish to go to underutilized schools:

2. The abolition of optional zones ; and
3. The requirements with respect to teacher integration.

The case authorities do not seem to me to be conclusive on the issue of inter-
vention. This appears quite clearly from the careful review made of them by
the District Court in its extended treatment of the issue in its opinion on the
motion for intervention, granted solely for the purpose of enabling appellants to
be heard on the question here, 44 F.R.D. 18 (1968). There is no point in pursuing
that examination further, except to take note of the only case cited by judge
Bazelon which has been decided since the District Court's opinion. Flast v.
Cohen, 392 U.S. 83, 88 S.Ct. 1942 (1968), is a significant enlargement of the
right of a citizen to bring a suit challenging a federal expenditure. It has nothing
to do with the intervention issue presented by this record, except as it is expan-
sively read as meaning that, in any litigation of public interest, anyone can get
in at any time. I do not read it that was; would, I suspect, the District
Court regard its reluctant decision to graltELL, entIon as "prescient" of such a
reading.
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These provisions of the decree seem to me consistent with established
and authoritative legal doctrines. Rogers v. Paul (382 U.S. 198, 86
S.Ct. 358 (1965) ) ; Bradley v. School Board (382 U.S. 103, 86 S.Ct.
224 (1965) ) ; Brown v. Board of Education (347 U.S. 483 74 S.Ct.
086, 98 L.Ed. 873 (1954) ) ; Sweatt v. Painter (339 U.S. 629, 70 S.Ct.
848, 94 L.Ed. 1114 (1950) ).

1 vote to affirm the judgment of the district court in those respects,
and also with reference to the issues dealt with in part II of Judge
BAZELON'S opinion; and to this end I join in parts II and III of that
ophiion. Although, as indicated above, I would have found no stand-
ing at all, since I am alone in that j)onit of view and concur in the
result reached in part iv also join in that part.

Danaher, Circuit Judge, with whom Circuit Judges Burger and
Tamm join, dissenting :

When Congress adopted the District of Columbia Elected Board of
Education Act,' it announced "Findings and Declaration of Purpose,"
RS follows:

The Congress hereby finds and declare.s that the school is a
focal point of neighborhood and community activity ; that the
merit of its schools and educational system is a primary index
to the merit of the community ; and that the education of
their children is a municipal matter of primaq and personal
concern to the citizens of a comimmity. It is therefore the pur-
pose of this act to give the citizens of the Nation's Capital a
direct voice in the development and conduct of the public edu-

cational system of the District of Columbia to provide organi-
zational arrangements whereby educational programs may be
improved and coordinated with other municipal programs ;
and to make District schools centers of neighborhood and
community life. ,

Additionally, the act was made to read explicitly in pertinent part:
The control of the public schools of the District of Colum-

bia is vested in a Board of Education to consist of 11 elected
members. . . . [Emphasis mine.]

The term of office of an elected member of the new Board is to begin
at noon on the fourth Monday in January 1969, and meetings of the
Board are to be open 2 to the public. Specifically, Congress made it
proof positive that :

. . . no final policy decision . . may be made by the
Board of Education in a meeting . . . closed to the public.

It is obvious from the legislative hearings that Congress was quite
aware, as assuredly the general public in the DistrictoF Columbia well
knows, that complex questions has arisen in the administration of
the schools in the District. The general awareness became specific fol-
lowing the trial a which commenced July 18, 1966, and continued off
and on until October 25, 1966. Circuit Judge Wright on June 19, 1967.

1P.1,. 00-292, 82 Stat. 101, approved Apr, 22, 1068.
' With certain exceptions not here pertinent.
3 Some 39 witnesses had testified, and more than 450 exhibits had been intro-

duced.
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as trial judge rendered his opinion 4 which incorporated his findings
of fact, conclusions of law and a decree.5

It seems to me clear that Congress was intent upon the creation of an
entinly new entity to which has been delegated the "control" of the
public schools of the District of Columbia in furtherance of what
might be discerned as the "direct voice" of our District citizens. The
situation here is cearly unique and, likely enought finds no counterpart
throughout the Nation. There has been widespread dissatisfaction with
the administration of our schools through a Board appointed by the
District judges. We ourselves had taken note of the pmblems and had
recognized that we had been confronted with "a very sensitive political
question." ° That discrimination in various forms had been continued
tor many years or had arisen since May 19, 1954,1 was abundantly
established. by Judge Wright's findings in Hobson V. Han8en.8 The
details thus became apparent and the extent of the complexities of the
problems confronting the schools in the Nation's Capital cannot be
doubted. Accentuation of the realities is to be found in what Judge
Bazelon has written. All the more on that account I find myself im-
pressed by Judge Wright's "parting word" where as he concludes his
opinion he says :

It is regrettable, of course, that in deciding this case this
court must act in an area so alien to its expertise. It would be
far better indeed for these great social and political problems
to be resolved in the political arena by other branches of
e,aovernment.9

I agree. It is precisely at this point that I feel the interposition of the
judiciary should cease. The evils of de jure segregation have been ex-
posed. The factors which have led some to conclude that de facto seg(rre-e, ation has existed have been laid bare. I thinkright hereis the place
at which we should exercise judicial restraint. Declaratory and in]unc-
tive relief had been sought, and Judge Wright had entered his decree.
I think that decree should be vacated.

It is fundamental that in circumstances such as here have been dis-
closed the courts are not bound to grant the relief as prayed. Dr. Han-
sen as superintendent of schools haci announced his retirement effective
as of July 31, 1967. The "old" Board of Education presently will have
been supplanted by the Board so recently elected by our citizens. Many
of the practices exposed at trial have already been ameliorated, and
yet others may prove impossible of resolution unless the Congress shall
become persuaded that funds must be provided. In other aspects, diffi-
culties must be overcome in terms of practicalities which cannot be
ignored. Transportation problems new schools, pupil assignments,
teacher integration, and yet other p'hases of the situation disclosed in

41-Minton v. flown. 209 P.Supp. 401-51T.
5 Tte terms of the decree are set forth in 269 P.Supp. at 517-518.
° We so observed in the resolution adopted by the Judicial Conference in Execu-

tive Session on May 26, 1907, and we asked Congress to lodge the appointive power
of members of the Board "elsewhere." See our resolution appearing in Appendix I.

7 The Supreme Court then had decided Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct.
093, 98 ThEd. 884 and see Brown V. Board of Education, 347 U.S. 483, 74 S.Ct.
686 (1954).

Supra note 4.
5209 P.Supp. at 517.
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Hobson v. Hansen" must be met in accordance with the policy to be
formulated by the elected Board acting in furtherance of the purposes
of the act, supra."

Undoubtedly in the day and time of it, the issuance of the decree
seemed essential in light of Brown v. Board of Education." But now
that Congress has spokn and the electorate has acted, a very different
status has evolved. -Putting aside any effort to achieve in advance of
action by the newly elected Board, a definition of judicially manage-
able standards to bind its execution of the policy entrusted to it, it
is enough to say that wrongs have been exposed. The members of that
Board have sought election thoroughly acquainted with the myriad
problems for which solutions must be sought. It is a matter of judg-
ment on our part, to be sure, but we can not be oblivious to the fact
that political considerations and the necessity for compromise and
readjustment will have weight as the new Board enters upon its
duties.

Merely by way of analogy, we may refer to the concluding observa-
tion by Mr. Justice Frankfurter in C de grove v. Green: 13

The Constitution has left the performance of many duties
in ourgovernmental scheme to depend on the fidelity of the
executive and legislative action and, ultimately, on the vig-
ilance of the people in exercising their political rights.

In short, it is entirely apropos that the court should not enter the
stormy" thicket. With Mr. Justice Rutledge in Colegrove," I think this
court now should decline further to exercise its jurisdiction, and the
cause should be remanded to the district court with directions to vacate
the decree."

APPENDIX I
JUDICIAL CONPERENCE OF TIM DISTRICT OF COLUMBIA CIRCUIT

Resolution by the judges of the U.S. District Court for the District
of Columbia and the U.S. Court of Appeals for the District of
Columbia, in executive sessions of the Judicial Conference for the
Circuit, 1967.

"Supra note 4.
n Moreover, § 5 of the Act, supra note 1, pertinently provides that the Board of

Education and the Commissioner of the District of Columbia shall jointly develop
procedures to assure the maximum coordination of educational and other munic-
ipal programs and services in achieving the most effective educational system
and utilization of educational facilities and services to serve broad community
needs.

"349 U.S. 294, 300-301, 75 S.Ct. 753, 99 L.Ed. 1088 (1955). But upon whom
has the responsibility devolved for compliance with the terms of the decree?
The resigned Hansen? The supplanted Board?

828 U.S. 549, 556, 66 S.Ct. 1198, 1201, 90 L.Ed. 1432 (1946).
24 See news article, Washington Post, Dec. 5, 1968, attached as Appendix II.
"Supra note 18, 828 U.S. at 566, 66 S.Ct. 1198; and see Baker v. Carr, 869 U.S.

186, 238, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962).
"Cf. Mills v. Green, 159 U.S. 651, 653-654, 16 S.CL 132, 40 L.Ed. 298 (1895) ,

Chicago Great Western By. Co. v. Beecher, 150 P.2d 894, 898 (8 Cir. 1945), cert.
denied, 826 U.S. 781, 66 S.Ct. 389, 90 L.Ed. 478 (1946).
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RESOLUTION

TV hereas, under the District of Columbia Code (1961), title 31, sec-
tion 101, the judges of the U.S. District Court for the District of
Columbia are charged with the duty of appointing the members of
the Board of Education of the District of Columbia and

TV hereas, this duty has rested with the judges Of the U.S. District
Court for the District of Columbia since June 20, 1906, and

"Whereas, in recent years the appointment of members of the Board
of Education has become an extremely controversial question among
the citizens of the District of Columbia, and

lVhereas, the matter of appointing members of the Board of Educa-
tion is now a very sensitive political question, not in the party sense,
but in a broader sense, and

Whereas, the judges of the U.S. District Court for the District of
Columbia feel that they should not be required to act in this political
field, and

TV hereas, the judges of the U.S. District Court for the District of
Columbia feel that in view of the foregoing, the appointive power of
members of the Board of Education should not be in the judges of the
U.S. District Court for the District of Columbia ; now, therefore, be it.

Resolved, that the Congress of the United States be requested to
amend the District of Columbia Code (1961) Title 31, Section 101, to
remove the appointive power of members of the Board of Education
from the judges of the U.S. District Court for the District of Colum-
bia and to lodge said power elsewhere.

ADOPTED : MAY 26, 1967.
A true copy :

nate :
/s/ Nathan J. Paulson

Secretary of the Judicial Conference
of the District of Columbia Circuit

APPENDIX II
[The Washington Post, December 5, 1968]

HOBSON TO BYPASS MAYOR AND COUNOIL

Julius Hobson, militant school board member-elect, said last night
that he plans to deal directly with Congress on requests for District
school funds and will bypass the mayor and city council when he takes
office in January.

"I got 61,000 votes, the mayor got one, from President Johnson."
Hobson told a group of about 35 at a meeting in the Church of the
Redeemer, 14th and Girard Streets NE.

Hobson said that he had called upon education experts across the
country to give him advice for the new job. He has asked a Harvard
research group to conduct a cost analysis study of the school budget
and to develop proposals for changes in the curriculum, he said.

As a first order of business, he said, he intended to see that the
Wright decision was carried out to the letter of the law.
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(Hobson was the plaintiff in the Wright decision, handed down in
June 1967, which abolished the track system of ability groupings in
District of Columbia schools.)

Hobson said he had asked the New Jersey Council on Constitutional
Law to give him a full leg,al interpretation of the powers of the school
board under the Wright decision, and also how it affects teachers.

Schools Superintendent William R. Manning and all present mem-
bers of the school administration will be ,aiven a fair chance, Hobson
said, but he indicated that he piobably will call for the dismissal of at
least two men : John D. ICoontz, an assistant superintendent, and Gran-
ville Woodson, director of buildings and grounds.

Koontz admitted that he drew school boundary lines to separate
blacks from whites in his testimony in the case that led to the Wright
decision, Hobson said.

"Men like Koontz have to go," Hobson said.
Hobson said Woodson hacl a record for not following school board

directives.
Hobson hurled frequent criticisms at Anita Allen, incumbent school

board member and his chief contender for chairman of the new board.
"I understand she is railroading stuff through. The new board will

have a lot to clean up," he said.
The five new members who were endorsed by the Triple E com-

mittee and Muriel Alexander, who got Hobson's personal endorsement,
add up to a "working majority on paper" on the new board, he ex-
plaiped. "If these people stick to it, we can change the board of educa-
tion," he said. But, he said, he also was prepared to work without
an alliance.

BURGER, Circuit Judge (with whom Circuit Judge Timm joins) :
We join in Judge Danaher's opinion and his view that sound prin-

ciples of judicial restraint command that the mandate be vacate(' as-
suming, arguendo, that a subject so complex and elusive, and so far be-
yond the competence of judges, would have warranted judicial action
in the first instance.

We add a brief comment to underscore what we believe is implicit
in the principal opinion, and indeed in Judge Danaher's dissent. The
holding of the district court is not affirmed as written but only as con-
strued by four members of this court. Even a cursory reading of the
principal opinion reveals that as so construed, the mandate under re-
view is essentially advisory to the former school board which has
ceased to exist. As we see it the now school board is at liberty to make
such use of it as it desires in much the same way as it may derive useful
noidance from the Passow report.

Several commentators have expressed views which undergrid what
Tudge Danaher has said as to the need for caution and restraint by
judges when they are asked to enter areas so far beyond judicial com-
petence as the subject of how to run a public school system. We have
little difficulty taking judicial notice of the reality that most if not all
of the problems dealt with in the district court findings and opinion
are, and have long been, much debated among school administrators
and educators. There is little agreement on these matters, and events
often lead experts to conclude that views once held have lost their
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validity. The commentary from various sources, including law reviews,
tends to supply strong support for Judge Danaher's very sound view
on the need for judicial restraint. The Harvard Law Review comments :

. . . [T]he limits upon what the judiciary can accomplish
in an active role are an additional reason for circumspection,
particularly in an area where the courts can offer no easy
solutions.

. . . A. court applying the Hobson doctrine must neces-
sarily resolve disputed issues of educational policy by de-
termining whether integration by race or class is moreaesir-
able ; whether compensatory programs should have priority

iover ntegration ; whether equalization of physical facilities is
an efficient means of allocating available resources for the
purpose of achieving overall equal opportunity. There is a
serious danger that judicial prestige will be committed to in-
effective solutions, and that expectations raised by Hobson-
like decisions will be disappointed. Furthermore, judicial in-
tervention risks lending unnecessary rigidity to treatment of
the social problems involved by foreclosing a more flexible,
experimental approach'.

The Hobson doctrine can be criticized for its unclear basis
in precedent, its potentially enormous scope, and its imposi-
tion of responsibilities 'which may strain the resources and
endanger the prestige of the judiciary. . . .

Hobson v. Hansen; Judicial Supervision of the Color-Blind School
Board, 81 Ham L. Rev. 1511, 1527, 1525 (1968) (footnote omitted).

The Stanford University Law Review had these comments:

It seems to have been the very magnitude of these prob-
lems that led the [district] eourt to search for remedies. In
a brief paragraph entitled "Parting Word" the court, antici-
pating the adverse reaction its substantially unprecedented
intervention has indeed provoked, set forth its apologia in
these terms:

It is regrettable, of course, that in deciding this
case this court must act in an area so alien to its ex-
pertise. It would be far better indeed for these great
social and political problems to be resolved in the
political arena by other branches of government. But
these are social and political problems which seem at
times to defy such resolution. In such situations, un-
der our system, the judiciary must bear a hand and
accept its responsibility to assist in the solution where
constitutional rights hang in the balance.

. . . If at this time, however, such problems seem to "defy"
social and political resolution, they are not for that reason
more open to resolution by the courts. The responsibility lies
first with those whose area of expertise comprehends feasible
solutions.

Hobson v. Hansen: The De Facto Limits on Judicial Power, 20 Stan.
L. Rev. 1249, 1267 (1968) (footnotes omitted).
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After enumerating a number of objections to the constitutional un-
derpinnings of a Hobcon v. Haneen-type opinion, Professor Kurland
of the University of Chicago goes on to state:

And my third point of difficulty with the suggested con-
stitutional doctrine of equality of educational opportunity
is that the Supreme Court is the wrong forum for providing
a solution. . . .

When we turn to the school desegregation cases, the prob-
lem most closely analogous to the one we are considering hero,
we find a more dismal picture of what must be acknowledged
to be the Supreme Court's failure rather than its success.
The New York Times in its annual educational survey for
1968, 13% years after Brewn v. Board of Education, suggests
that we are hardly any further along the line toward school
desegregation than we were in 1954.

The Washington, D.C., example is too much with us. And
everything that Judge Skelly Wright can do will not afford
an integrated school system for the Nation's Capital. All that
he can accomplish is to assure that the brighter students
receive no better education within the system than the other
students.

As I have suggested, it is perhaps because of the fact that
local governmental units, especially those located in metro-
politan areas, camiot or will not bring about racial desegrega-
tion that sonic, aro looking to the equal educational oppor-
tunity concept to break down the municipal boundaries in
order to include suburban areas under the same umbrella as
that which covers the slum schools. Absent a reversal of the
Court's decision in Pierce v. Society of Sieter8, however, the
escape route of private education will not be closed. And a
reversal of that decision will arouse the opposition not only
of the suburbanites but of organized religions as well.

Kurland, Equal Educational Opportunity: The Limits of
Constitutional Jurisprudence Undefined, 35 U. Chi. L. Rev.
583, 592, 594, 595 (1908) (footnotes omitted).

This courtand courts generallywould do well to heed these
sobering observations.
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Part VI

EQUAL OPPORTUNITY IN HOUSING CASES

HUNTER v. ERICKSON

303 U.S. 385 (1969)

ON APPEAL FROM THE SUPREME COURT OF OHIO

REVERSED

JANUARY 20, 1969

Mr. Justice WHITE delivered the opinion of the Court.
'1'he question in this case is whether the city of Akron, Ohio, has

denied its Negro citizen, Nellie Hunter, the equal protection of its laws
by amending the city charter to prevent the city council from imple-
menting any ordinqnce dealing with racial, religious, or ancestral dis-
crimination in housing without the approval of the majority of the vot-
ers of Akron.

'The Akron City Council in 1964 enacted a fair housing ordinance
premised on a recognition of the social and economic losses to society
which flow from substandard, ghetto housing and its tendency to
breed discrimination and segregation contrary to the policy of the
city to "assure equal opportunity to all persons to live in decent housing
facilities regardless of race, color, religion, ancestry or national ori-
gin." Akron Ordinance No. 873-1964 section 1. A commission on equal
opportunity in housing was established by the ordinance in.the office
of the mayor to enforce the antidiscrimination sections of the ordi-
nance through conciliation or persuasion if possible, but if not then
"through such order as the facts warrant," based upon a hearing at
which witnesses may be subpenled, and entitled to enforcement in the
courts. Akron Ordinance No. 873-1964, as amended by Akron Orch-
nance No. 926-1964.

Seeking to invoke this machinery which had been established by
the city for her benefit, Nellie Hunter addressed a complaint to the
commission asserting that a real estate agent had come to show her
list of houses for sale, but that on meeting Miss Hunter the agent
"stated that she could not show me any of the houses on the list she
had prepared for me because all of the owners had specified they did
not wish their house shown to Negroes." Miss Hunter's affidavit met
with the reply that the fair housing ordinance was unavailable to her
ln,anse the city charter had been amended to provide:

Any ordinance enacted by the council of the city of Akron
which regulates the use, sale, advertisements, transfer, listing

(603)
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assignment, lease, sublease or financing of real property of
any kind or of any interest therein on the basis of race, color,
rehgion, national origin or ancestry must first be approved by
a majority of the electors voting on the question at a regular
or general election before said ordinance shall beeffective. Any
such ordinance in effect at the time of the adoption of this
section shall cease to be effective until approved by the electors
as provided herein. Akron City Charter section 137.

The proposal for the charter amendment had been placed on the ballotat a general election upon petition of more than 10 percent of Akron's
voters and the amendment had been duly passed by a majority.

Petitioner then brought an action in the Ohio courts on behalf of
the municipality, herself, and all others similarly situated, to obtain awrit of mandamus requiring the mayor to convene the commission
and to require the commission and the director of law to enforce the
fair housing ordinance and process her complaint. Tho trial court ini-
tially held the enforcement provisions of the fair housing ordinance
inva)id under State law, but the Supreme Court of Ohio reversed,
State ex reldlunter v. Erickson (6 Ohio St. 2d 130, 216 N. E. 2d 371
(1966) ). On remand, the trial court held that the fair housing ordi-
nance was remlered ineffective by the charter amendment, and the
Sup-ceme Court of Ohio affirmed, holding that the charter amendment
was not repugnant to the equal protection clause of the Constitution.

Akron contends that this case has been rendered moot by the pas-
sage of the Civil Rights Act of 1968, Public Law 90-284, 82 Stat. 73.
the decision of this Court in Jones v. Alfred II. Mayer Co. (392 U.S.
409 (1968) ), and the passage of an Ohio Act of October 30, 1965
(Ohio Rev. Code, tit. 41, c. 4112). It is true that each of these events
is related to open housing, but none of the legislation involved as in-
tended to pre-empt local housing ordinances or provide rights and
remedies which are effective substitutes for the Akron law.

The 1968 Civil Rights Act specifically preserves and defers to local
fair housing laws,' and the 1860 Civil Rights Act2 considered in Jones
should be read together with the later statute on the same subject,
United States v. Stewart (311 U.S. 60, 64-65 (1940) ) Talbot v. See-
man (1 Crunch 1, 34-35 (1801) ), so as not to preempt the local legis-
lation which tho far more detailed act of 1968 so explicitly preserves.
If the Ohio statute mooted the case, surely the Ohio Supreme Court
would have so hold when the validity of the Akron ordinance was twice
before it after the Ohio statute was passed. Moreover, the sections of the
Ohio law which are crucial here apply only to "commercial housing,"
and on any reading we can imagine do not apply to Miss Hunter's
case,3 though tho Moon ordinance does. Filially, the case cannot be

'Nothing In tbe federal statute is to be construed "to invalidate or limit anylaw of a State or political subdivision ofa State" giving similar housing rights,
nnd deference is to he given to local enforcement. Civil Bights Act of 1008, Tit.
VIII, 0 815, 810(e), 82 Stat. TS, 89, 90.

"All citizens of the United States shall have tbe same right, in every State
and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease,
sell, hold, and convey real and personal property. C. 81 1 1, 14 Stat. 27, aa
amended. 42 U.S.O. 11082.

*The Ohio statute makes It unlawful for "any person" to "[r]efuse to sell ...
or otherwise deny or withhold commercial housing from any person because of
race for) color" of the prospective owned. 41 Ohio Rev. Code 11 4112.02(11) and
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considered moot since the Akron ordinance provides an enforcement
mechanism unmatched by either State or Federal legislation. Unlike
State or Federal programs, the Akron ordinance brings local people
together for conciliation and persausion by and before a local tribunal.
It is to precisely this sort of very localized solution to which Congress
meant to defer. We therefore reject the contention that this case is
moot.

Akron argues that this case is unlike Reitman v. Mulkey (387 U.S.
369 (1967) ) in that here the city charter declares no right to discrimi-
nate in housing, authorizes and encourages no housing discrimination,
and places no Ian on the enactment of fair housing ordinances. But
we need not rest on Reitman to decide this case. Here, unlike Reitman,
there was an explicitly racial classification treating racial housing nmt-
tors differently from other racial and housing matters.

By adding section 137 to its charter the city of Akron, which un-
questionabl3r wields State power,* not only suspended the operation
of the existing ordinance forbidding housing discrimination, but re-
quired the approval of the electors liefore any future ordinance could
take effect.5 Section 137 thus drew a distinction between those groups
seeking the law's protection against racial, religious, or ancestral dis-
criminations in the sale and rental of real estate and those who sought
to regulate real property transactions in the pursuit of other ends.
Those who sought, or would benefit from, most ordinances regulating
the real property market remained subject to the general rule : Th-e
ordinance would become effective 30 days after passage by the city
council, or immediately if passed as an emergency measure, and would
be subject to referendmn only if 10 percent of the electors so requested
by filing a proper and timely petition.° Passage by the council sufficed
unless the electors themselves invoked the mineral referendum provi-
sions of the city charter. But for those who sought protection against
racial bias, the approval of the city council was not enough. A referen-
dum was required by charter at a general or regular election, without
any provision for use of the expedited special election ordinarily
available. The Akron charter obviously made it substantially more
difficult to secure enactment of ordinances subject to setion 137.

Only laws to end housing discrimination based on "race, color, re-
ligion, national origin or ancestir must run section 137's gauntlet. It
is true that the section draws no distinctions among racial and religious

4112.02(H) (1) (1065) (emphasis added). "Commercial housing" is defined to
exclude "any personal residence offered for sale or rent by the owner or by his
broker, salesman, agent, or employee." 41 Ohio Rev. Code 4112.01(K) (1065).The statute makes it unlawful to "(p)rint, publish, or circulate any statement
or advertisement relating to the sale [of a] . . . personal residence ... which in-
dicates any preference, limitation, specification, or discrimination based uponrace . . . . "Since Miss Hunter does not seek commercial housing, or complain of
the affront to her sensibilities of hearing a "circulated" statement (if the Ohio
statute goes that far) she cannot obtain the relief she seeks under the Ohio
statute.

6 See, e. g., Evans V. Newton, 882 U.S. 296 (1960) ; Burton v. Wilmington Park-
ing Authority, 365 U.S. 715 (1961) ; Shelley v. Kraemer, 334 U.S. 1 (1048).

Thus we do not hold that mere repeal of an existing ordinance violates the
Fourteenth Amendment.

Ordinances may be initiated through a petition signed by 7% of the voters,
and the city charter may be amended or measures enacted by the council repealed
through a referendum which may be obtained on petition of 10% of the voters.
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groups. Negroes and whites, Jews and Catholics are all sublect to the
same requirements if there is housing discrimination against them
which they wish to end. But section 137 nevertheless disadvantages
those who would benefit from laws barring racial, religious, or an-
cestral discriminations as against those who would bar other discrimi-
nations or who would otherwise regulate the real estate market in their
favor. The automatic referendum system does not reach housing dis-
crimination on sexual or political grounds, or against those with chil-
dren or dogs, nor does it affect tenants seeking more heat or better main-
tenance from landlords, nor those seeking rent control, urban renewal.
public housing, or new building codes.

Moreover, although the law on its face treats Negro and white,
Jew and gentile in an identical manlier, the reality is that the law's
impact falls on the minority. The majority needs no protection against
discrimination and if it did, a referendum might be bothersome but
no more than that. Like the law requiring specification of candidates'
race on the ballot, Anderson. V. Martin (375 U.S. 390 (1964)), section
137 places special burdens on racial minorities within the governmental
process. This is no more permissible than denying them the vote, on an
equal basis with others. Cf. Gomillion v. Lightfoot (364 U.S. 339
(1060)) ; Reynolds v. Sims (377 U.S. 533 (1964) ) ; Avery v. Midland
County (390 U.S. 474(1968)). The preamble to the open housing
ordinance which was suspended by section 137 recited that the popu-
lation of Akron consists of 4people of different race, color, religion,
ancestry or national origin, many of whom live in circiunscrihed and
segregated areas, under substandard, unhealthful, unsafe, unsanitary,
and overcrowded conditions, because of discrimination in the sale,
lease, rental, and financing of housing." Such was the situation in
Akron. It is against this background that the referendum required
by section 137 must be assessed.

Because the core of the 14th amendment is the prevention of
meaningful and unjustified official distinctions based on race, Slauph-
ter-Houee Cases (16 Wall. 36, 71 (1873) ) Strauder v. 1V est Virginia
(100 U.S. 303, 307-308 (1880) ) ; Lx parteVirginia (100 U.S. 339, 344
345 (1880)) ; McLaughlin v. Ronda (379 U.S. 184, 192 (1964) ) ;
Loving v. Virginia (388 U.S. 1, 10 (1968) ), racial classifications are
it constitutionally suspect," Bolling v. Sharpe (347 U.S. 497, 499
(1954)), su4ject to the "most rigid scrutiny," Koremateu v. United
States (323 U.S. 214, 216 (1044) ). They "bear a frtr heavier burden of
justification" than other classifications, McLaughlin v. Florida (379
U.S. 184,194 0964)).

We are unimpressed with any of the State's justifications for its
discrimination. Characterizing it simply as a public decision to move
slowly in the delicate area of race relations emphasizes the impact and
burden of section 137. but does not justify it. The amendment was un-
necessary either to implement a decision to so slowly or to allow the
people of Akron to participate in that decision? Likewise, insisting
that a State may distribute legislative power as it desires and that
the people may retain for themselves the power over certain subjects

?The people of Akron had the power to initiate legislation, or to review coun-
cil decisions, even before I 137. Seen n. 0, supra. The procedural prerequisites
for this popular action are perfectly reasonable, as the gathering of 10% of the
voters' signatures in the course of passing 1137 illustrates.
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may generally be true, but these principles furnish no justification for
a legislative structure which otherwise would violate the 14th amend-
ment. Nor does the implementation of this change through popular
referendum immunize it. Lucas v. Colorado General Assembly (377
U.S. 713, 736-737 (1964) ). The sovereignty of the people is itself sub-
ject to those constitutional limitations which have been duly adopted
and remain unrepealed. Even though Akron might have proceedwl by
majority vote at town meeting on all its municipal legislation, it has
instead chosen a more complex system. Having done so, the State may
no more disadvantage any particular gToup by making it more diffi-
cult to enact legislation in its behalf than it may dilute any person's
vote or give any group a smaller representation than another of com-
parable size. Cf. .Reynoldx v. Sims (377 U.S. 533 (1964) ) ; Avery V.
Midland Comay (390 U.S. 474 (1968) ) .

We hold that section 137 discriminates against minorities, imd Con-
stitutes a real, substantial, and invidious denial of the equal protection
of the laws.

Reeerxed.

Mr. Justice HARLAN, whom Mr. Justice STEwAirr joins concurring.
At the outset, I think it well to sketch my constitutional approach to

State statutes which structure the interna) governmental process and
which are challenged under the Equal Protection Clause of the Four-
teenth Amendment. For equal protection purposes, I believe that laws
which define the powers of political institutions fall into two classes.
First, a statute max have the clear purpose of making it more difficult
for racial and religious minorities to further their political aims. Like
any other statute which is discriminatory on its face, such a law cannot
be permitted to stand unless it can be supported by State interests of
the most weighty and substantial kind. McLaughlin v. Florida (379
U.S. 184, 192 (1964) ).

Most laws which d.efine the structure of political institutions, how-
ever, fall into a second class. They are designed with the aim of pro-
viding a just framework within which the diverse political groups in
our society may fairly compete and are not enacted with the purpose
of assisting one particular group in its struggle with its political op-
ponents. Consider, for example Akron's procedure which requires
that almost any ordinance be silbmitted to a general referendum if
10 percent of the electorate signs an appropriate petition.* This rule
obviously does not have the purpose of protecting one particular group
to the detriment of all others. 'It will sometimes operate in favor of
one faction; sometimes in favoz of another. Akron has adopted 'the

*Section 25 of Akron's City Charter exempts the following ordinances fromthe referendum procedure:
"(a) Annual appropriation ordinances. (b) Ordinances or resolutions provid-ing for the approval or disapproval of appointments or removals made by Coun-

cil. (c) Actions by Council on the approval of official bonds. (d) Ordinances or
resolutions providing for the submission of any proposition to the vote of the
electors. (e) Ordinances providing for street improvements petitioned for by
owners of a majority of the feet front of the property benefited and to be
specially assessed for the cost thereof."

it is not suggested that any of these exceptions were made with the pnrPose
of disadvantaging Negro political interests.
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referendum system because its citizens believe that whenever an action
of the city council raises the emotional opposition of any significant
group in the community, the people should have a right to decide the
matter directly. Statutes of this type, which are grounded upon gen-
eral democratic principle, do not violate the equal protection clause
simply because they occasionally operate to disadvantage Negro politi-
cal interests. If a governmental institution is to be fair, ono group
cannot always be expected to win. If the council's fair housing legisla-
tion were defeated at a referendum, Negroes would undoubtedly lose
an important political battle, but they would not thereby be denied
equal protection.

This same analysis applies to other institutions of government which
are even more solidly rooted in our history than is the referendum.
The existence of a bicameral legislature or an executive veto may on
occasion make it more difficult for minorities to achieve favorable
legislation; nevertheless, they may not be attacked on equal protec-
tion grounds since they are founded on neutral principles. Similarly,
the rule which nmkes it relatively difficult to amend a State constitu-
tion is commonly justified on the theory that constitutional provisions
should be more thoroughly scrutinizea and more soberly considered
than are simple statutory enactments. Here, too, Negroes may stand
to gain by the rule if a fair housing law is made part of the Constitu-
tion, or they nuty lose if the Constitution adopts a position of strict
neutrality on the question. See Reitman v. Mulkey (387 U.S. 369, 389
(1907)) (Dissanting opinion of Harlan, J.). But even if Negroes are
obliged to undertake the arduous task of amending_ Fthe State constitu-
tion, they are not thereby denied equal protection. or the rule making
constitutional amendment difficult is grounded in neutral principle.

In the case before us, however, the city of Akron has not attempted
to allocate governmental power on the basis of any general principle.
Here, we have a provision that has the clear purpose of making it
more difficult for certain racial and religious minorities to achieve
legislation that is in their interest. Since the charter amendment is
discriminatory on its face, Akron must "bear a far heavier burden of
justification" than is required in the normal ease. McLaughlin v.
Florida (379 U.S. 184, 194 (1904) ). And Akron has failed to sustain
this burden. The city's principal agrument in support of the charter
amendment relies on the undisputed fact that fair housing legislation
nry ofteil be expected to raise the passions of the conununity to their
highest pach. It was not necessary, however, to pass this amendment
m order to assure that particularly sensitive issues will ultimately be
decided by the general electorate. Akron has already provided a pro-
cedure, which is grounded in neutral principle, that requires a general
referenduip on this issue if 10 percent of the voters insist. If the pros-
pect of fair housing legislation really arouses passionate opposition,
tho votciis will have the final say. Consequently, the charter amend-
ment will have its real impact only when fairhousing does not arouse
extyaordinary controversy. This being the case, I can perceive no le-
gitimate state interest which in any degree vindicates the action taken
by the city here.

As I read the court's opinion to be entirely consistent with the basic
principles which I believe control this case, I join in it.
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Mr. Justice BLAcx, dissenting.
Section 10, article I, of the Constitution provides, among other

things, that "No State shall . . . pass any Bill of Attainder, ex post
facto Law, or Law impairing the Obligation of Contracts .. . ." But
there is no constitutional provision which bars an3r State from reTeal-
ing any law on any subject at any time it pleases. Although the Court
denies the fact7 I rend its opinion as bolding that a city that "wields
State power" is barred from repealing an existing ordinance that
fobids discrimination in the sale, lease, or financing of real property
tion the basis of race, color, religion, national origin or ancestry....."
The result of what the Court does is precisely as though it had com-
manded the State by mandamus or injunction to keep on its books and
enforce what the Court favors as a fair housing law.

The Court purports to find its power to forbid the city to repeal its
laws in the provision of the 14th amendment forbidding a State to
C: deny to any person within its jurisdiction the equal protection of the
laws." For some time I have been filing my protests against the Court's
use of the due process clause to strike down State laws that shock the
Court's conscience, offend the Court's sense of what it considers to be
"fair" or "fundamental" or "arbitrary" or "contrar3r to the beliefs of
the English-speaking people." I now protest just as vigorously against
use of the equal protection clause to bar States from repealing laws
that the Court wants the States to retain. Of course, the Court, under
the ruling of Marbury v. Madison (1 Cranch 137 (1803) ), has power
to invalidate State laws that discriminate on account of race. But it
does not have power to put roadblocks to prevent States from repeal-
ing these laws. ]EIere, I think the Court needs to control itself, and not,
as it is doing, encroach on the States' powers to repeal its old laws
when it decides to do so.

Another argument used by the Court supposed to support its hold-
ing is that we have in a number of our cases supported, the right to
vote without discrimination. And we have. But in no one of them have
wo held that a State is without power to repeal its own laws when
convinced by experience that a law is not serving a useful purpose.
Moreover, it is the Court's opinion here that casts aspersions upon
the right of citizens to vote. I say that for this reason. Akron's repeal-
ing law here held unconstitutional, provides that an ordinance in the
fair housing field in Akron "must first be approved by a majority of
the electors voting on tbe question at a regular or general election
before said ordinance shall be effective." The Court uses this granted
right of the people to vote on this important legislation as a key
argument for bolding that the repealer denies equal protection to
Negroes. Just consider that for a moment. In this Government, which
we boast is "of the people, for the people, and by tbe people," condi-
tioning the enactment of a law on a majority vote of the people con-
demns that law as unconstitutional in the eyes of the Court. There
may have been other State laws held unconstitutional in the past on
grounds that they are equally as fallacious and undemocratic as those
the Court relies on today, but if so I do not recall such cases at the
moment. It is time. I think, to recall that the equal protection clause
does not empower this Court to decide what State ordinances or laws
a State may repeal. I would not strike down this repealing ordinance.
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GAUTREAUX v. ROMNEY

71-1073 (7th Gr. 1971)

APPEAL

FROM THE U.S. DISTRICT COURT) NORTHERN DISTRICT OF ILLINOIS

REMANDEDSMEMBER 10) 1971

Before SWYGERTI chief judge, Durry, senior circuit judge and FAIR-
CHILD) circuit. judge.

DUFF; semor circuit judge:
This suit is brought against the Secretary of the Department of

Housing and Urban Development (HUD). Plaintiffs are all Negro
tenants or applicants for public housing in the city of Chicago. They
seek, on behalf of themselves and all other Negroes similarly situated,
a declaration that the Secretary has "assisted in the carrying on . . .
of a racially discriminatory public housing system, within the city of
Chicago, Ili." Plaintiffs further seek to enjoin the Secretary from mak-
ing available to the Chicago Housing ..4.uthority any Federal financial
assets to be used in connection with or in support of the racially
discriminatory aspects of the Chicago public housing system. "Such
other and further relief as the court may deem just and equitable" is
also requested.

Stated another way, the complaint herein challenges the role played
by HUD and its Secretary in the funding and construction of certain
public housing in the city of Chicago. The role played by the Chicago
Housing Authority (CITA), which is not a party to this suit, in the
construction of the same public housing already has been held to have
been racially discriminatory (Gautreaux v. Chwago Hawing Author-
ity (296 F. Supp. 907) 1969 ).2 Further construction of
public housing 13y CHA on a segregated site selection basis has been
permanently enjoined. (304 F. Supp. 736). A good many of the facts
pertaining to this present controversy are reported at 296 F. Supp.
907 ; 304 F. Supp. 736 and in this court's decision at 436 F. 2d 306 (7
Cir., 19(0), cert. den. 402 U.S., 922 (1971). We shall avoid unnecessary
repetition where possible.

The Department of Housing and Urban Development was created by Public
Law No. 89-174, enacted on September 9, 1965. All duties of the Public Howling
Administration and other predecessor agencies were transferred to the authority
of HUD by that law. We shall refer to HUD as both the predecessor and present
agency.

Because of the racial distinctions expressly found to be present in the tenant
assignment and site selection practices involved in the public housing sites at
issue in the CHA ease and in the present suit, we do not deal with a situation
such as confronted the Supreme Court in its recent decision of James v. Valtierra,
402 U.S. 187 (1971).

(610)
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The complaint in this case was Med simultaneously with the com-
plaint in the Gautranza, v. CHA eases an order of the district court
stayed all proceedings in this suit until disposition of the companion
CHA case. Defendants moved to dismiss the complaint herein and filed
ceitain affidavits and documents in support of said motion. On Octo-
ber 31, 1969, plaintiff moved for summary judgment under rule 56
(F.R.C.P.) asserting that no dispute as to any nmterial fact existed.

On September 1, 1970, the district court entered its mernortuidum
opinion 'dismissing all four counts of this complaint. Count I had been
brought under the general Federal question statute (28 U.S.C. 1331))
and the fifth amendment to the U.S. Constitution. It alleged that,.
the Secretary, through his action in funding and approving CHA's:
racially discriminatory progrtuns, had violated the due processl
clanse of that amendment. Vie court first found that plaintiffs ha&
standing to bring suit under all counts and that the requisite jurisdk-
tional amount was present. The court then concluded. that "the fifth
amendment under the circumstances here alleged [did] not authorize
this suit." This ruling was a holding that there was a lack of jurisdic-
tion to bring count I.

Jurisdiction as to count II was grounded on 28 U.S.C. 1331 and 28
U.S.C. 1343 (4). Count II alleged that the Secretary's acts had violated
42 U.S.C. 2000d (sec. 601 of the Civil Rights Act of 1964). The district
court dismissed count II for failure to state a claim upon which relief
could be granted.° The court's dismissal was based upon the finding
that HUD's financial assistance to CHA was iniufficient to make it a
"joint participant" in CHA's racially discriminatory conduct.

Counts III and IV were identical with counts I and II respectivelyi
except that deliberate discriminatory conduct on the part of CHA had'
not bwn alleged. The district court dismissed these counts for failure .
to allege such deliberate CHA action.

Finally, the court expressed the view that the doctrine of sovereign .
immunity was, in part, applicable to bar his suit.

This appeal followed. The Government has abandoned both the lack
of jurisdiction as 'to count I and sovereign immunity as possible .
grounds for affirmance. Plaintiffs have not strongly contested the diS-
missal of counts III and IV of the complaint. Thus, the central ques-
tion presented for review reduces to whether summary judgment in,
favor of either party is proper on counts I or II of the complaint.. The.
Government argues that the district court's grant of summary judg-
ment in its favor is proper and advances as an additional grouncl forrn
affirmance the contention that the ease is now moot.

The Government's position on appeal is that this present suit is
somewhat superfluous inasmuch as full and complete equitable relief.'
has been made available to these same plaintiffs through the Gautreauco.
v. Chicago Homing Authority case. (See: 296 F. Supp. 907; 304 F...
Supp. 736.) The Government is said to be in complete agreement witlit
the "aims and objectives" of that case and that proposition is not
strongly contested by the plaintiffs here.

We understand this contention by the Secretary to bear upon:onljr
two issues : Mootness, and the scope of any equitable relief which might

Since supporting affidavits and other documents had been submitted by both.
Parties, this should actually be treated as the grant of a motion for summary:
judgment. Rule 12 (b ) , Rule 56 F.R.O.P.
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be deemed necessary hy the district court. The second issue, the extent.
of possible equiitable relief is extremely important, but is not before
this court on this present appeal. We deal here only with whethrn .
smnmary judgment in favor of either party is proper on the issue of
the Secretary's alleged liability for events which occurred in prior
y ars. Liability for past eondiwt. is totally separate from the question
of appropriate future relief. In deciding the liability issue, it would
thus not be appmpeinte for ns to consider the effect which the deems.
entered in the companion ease (304 F. Sum. 736) might have in
minimizing the need for an extensive decree In this suit

Similarly. a determination a just what type of equitable remedy
might be appropriate in cases of this sort is a question best left initially
to the sound disciet ion of the diArict coml. Browny. lloanl of erIven.
lion (Brown n) (349 U.S. 294 (195B) ) ; Swam v. Charlotte-Mr...Hen-
burg Board of edmyttion (402 U.S. 1 (1071)). Even though to the
writer of this opinion it might appear thatextensive relief would not
be necessary, we do not, in any way: wish to anticipate the district
comt on an iseme pmperly for its decision.

Thns, the only imp presently before us which might be affected by
the entry of the aaatreame MIA injunction is mootness. We shall
consider the effect of the prior injunction as it bears on that issue.

Before turning to the Imes, lmwever, this rood wishes to state its
strong support for the actions of the district judge throughout the
course of this entire litigation. The district. judge who decided the
anotreinrz v. ritA ease and who has sopervimd the decree admit
thereto, is the mime district judge who dismimed this prent suit. The
administration of the decree in the former case luis unquestionably
been a difficult and time.conimming task. presenting unique_firoblems
for tesiohition.. and genenting enormous public interest. This court
would be extremely reluctant to interfere with the exercise of that
disArict judges sound discretion in mitten pertaining to this am-
tmersv, and mo E4atement in this opinion Sliould be so construed.
Nevertiw'1ess. slam important immes of law are resented by this appeal
and since the basis of the district coint's dismissal ofthis Reesent
suit below seems to have been a feeling that "the pubative limits (of
the erforrs1 powers" had been "effectivelycircumscribes:II!' rather that)
a feeling that discretion dictated the dismissal of a snit thought to
be unnecessary, it is apparent that review by this court is compelled.

ItIttshIttto'N AS1,0 Cot7ST

Since coutts always are free to review jurisdiction, we shall examine
this point briefly even though not contested hv defendant on appeal.
We find jurisdiction under 28 U.S.C. 1331 aid the fifth amendment
to be present in this case. The jurisdictional statute speaks in ahem..
tire terms with tespect to the "rAtristitutiont laws or tteaties of the
United States. ." Thus, a plain reading would seem to mem-

*Par srti sprommt or at least one set of WM* probletns etalfrottUftS the
District lodge see this Court's opinkon in Onuttrase v. Chicago Plowshig Ailhott-
ay. OM r. 24 MO.

Tho statute trads hi fun: "The district mitts shall hate otiattiai jurifidic-
tion of all rttll actions whetein the matter in CIYhttOletlef euceeds the sum or
"aloe of $10.0011 tfthisite of interests and costs, and arises under the Constitu-
tion. laws ot treaties of tbe tatted Stow'
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pa a suit of this present type which directly challenges conduct
alleged to have violated the fifth ainendment. that such a rending is
correct was settled by the Supreme Court in Bell v. Hood (327 U.S.
618 (1946)) where the Court held that: ". where the complaint,
as here, is so drawn as to seek recovery directly under the Con-
stitution or laws of the United States, the Federal court . . . nmst
entertain the suit" 327 U.S.. 681-2. See also: Bolling Sharpe (347
r.s. 497 (1954)); flicks v. Wearer (302 F.Supp. 619 (D.La. 1969)).
Jurisdiction would still exist even though we were of the opinion that
no cause of action under count I had been stated. Bell v. Mood. 101p1VI,
at 682. Since all other requirements under 28 U.S.C. 13.31 lmve been
met, we lind that jurisdiction is present under count I to bring a suit
in equity challenging alleged racial discrimination which is said to
have violated the fifth amendment.*

Sovnitiox Imattxrn.

Since the defendant has chosen to abandon any claim of sovereign
immunity on appeal, we do not think that that point merits an
extended discussion on our part. In any case, the doctrine does not
bar a snit such as this which is challenging all unconstitutional
and unauthorized conduct by a Federal-officer. / ugan v. Rank (372
U.S. 609 (1963)) ; Bolling v. Sharpe, oupn2; Shannon v. HUI) (436
F. 24 809 (3 Cir., 1970)). See also: Potaelion Civk Homeowners As-
sodation v. MUD (284 F. Supp. 809 1968)) ; Hicks v.
Wearer. *trim?.

AtoorxEss

As noted previously, this appeal follows the entry of an extensive
judgment order in Gentrema v. Chkogo HoWng Anthorkg (304 F.
Stipp. 736. as modified in 436 F. 2d 306). The decree pmvides in part
that ClIA shall not ". . . seek any approval or regnot or accept any
assistance from any Govertunent agency with respect thereto .7 un-
less the plan for such assistance complies with other provisions of the
court's &me. The Secretary contends that stated fall agree-
ment with the aims and objectives of the judgment order, along with
the issuance of an injunction against the exact practices now 'before
us, make this present controYelsy moot,

To some extern.. the Sectetary's argument is that its own voluntary
pmmise to abide by the decision in the companion case and to stop any
further incially discriminatory acts on its part is a viable ground for
this court to dismiss for mootness. We have no doubt that such asser-
tions are offered in good faith, bet we do not think that they are sit&
dent for us to hold this appeal moot. It has been hekt that ".. .
voluntary cessation of allegedly illegal -act does not deprive the
tribunal of power to hear and determine the ease, i.e.. does not make
the case moot." United Stoles v. W. T. gm: 045 U.S. a29, 632
(1953)).

*We epee with the District Coot that the rentdsite jatiedietionsi antonnt
has been Mated.

'Pad the men been coasolkiated and dedded together, the tmesibility of
morottreso would not, et course, hate :Mmes. Thus, in 1114-8 v. treNrer. aspre, the
Court entered an injaftetion against both the toad hewing authorftt and the
Seeetary or MIL
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A more persuasive argument is that the injunction entered in Gau-
treaux v. CIIA renders this controversy moot since CHA is now pro-
hibited from "accept[ing] any assistance from [111Th]" unless CHA's
programs strictly comply with the specificatioas of the decree in that
case. Thus, it is awed: a ruling here would be merely "advisory,"
lacking "concrete legal issues, presented in actual cases. . . ." United
Public Workers of America v. Mitchell (380 US. 75, 39 (1947)),
quoted in Golden v. Zwickler (804 U.S. 103, 108 (1969)).

We conclude, however, that the entry of the companion decree does
not make this suit moot. The fact that some of the injunctive relief
originally requested is no longer possible does not affect the issues
presently before us. "Where several forms of relief are requested and
one of these requests subseqtently becomes moot., the court has still
considered the remaining requests." Powell v. McCormack (895 U.S.
486. 406, n. 8 (1969) ). In this suit, both declaratory and injunctive
relief against construction of specific projects was oritrinally souplit.
Since some of those projects now have been completed, it is obvious
that full injunctive relief in favor of plaintiffs cannot now be given.
But that fact does not, of itself, make this case moot. Shannonv. "IUD,
supra, at 822.1 At the present time, a declaratory judgment as well Ls
such "other and further relief as the court may deem just and equi-
table" is requested.

Plaintiffs have contended that such "other and further relief" might
include a more vigorous utilisaition of the several different types of
housing programs which HUD administers in the form of a decree
aimed at ".. . remedying the continuing effects of the discrimination
of the past." Such a dime arguably would represent an equitable
remedy going beyond the scope of relief made available through the
companion ease and, it is contended, might facilitate the overall de-
sired goal of desegregating the public housing sites around Chicago
metropolitan area. We express no view on whether such requested
relief is either necessary or appropriate. However, Ls long as a decree
utilising certain HUD programs still remains a possible ftrm of relief
not already available through the other case, this court cannot deem
the controversy moot. Powell v. McCormack,supra.

Moreover, even if only the declaratory judgment were demonstrated
to be appropriate at the time, this court would not necessarily be com-
pelled to dismiss for mootness as long as the requisite "case or "con-
troversy" abbe. "A court may grant a declaratory relief even though
it chooses not to issue an injunction or mandamus. . . A declaratory
judgment can then be used as a predicate to further relief, including
an injunction." Powell v. McCormack, supra, at 499.

The Simms court stated : "The defendants suggest that because the project
bas been completed and occupied by rent supplement tenants there Is no longer
arkv relief which may feasibly be given. The completion of the project and the
ereation of Intervening rights or third rattles does indeed present a seriouspteb-
lent of equitable temedies. it does not, however, mahe the ease moot in the/Wide
lit sense. Ilellef tan be given in some form."

'Pot example, we are advised that "Section 238 gamine' is a low income
housing ptegtam designed to increase the flow of such housing by favorable inteN
est assistance Isoments tn the Mortgage lender. Unlike tbe pubik hoUslug pro-
grams now before us. local governmental approval Is tat tequited for such hous-
ing to be constructed. See also : "Section zur and "Section ml" housing progtem*.

CDS
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Contrary to the Secretary's arguments, we do not think that the
controversy here has been rendered abstract by the injunction against
CHills further use of Federal funds in a manner not in compliance
with the Gautreaux v. ORA plan. A determination of whether or not
the Secretary's own past conduct violated the Constitution or appli-
cable Federal statute remains vet), much of an open question. The
entry of a declaratory judgment here would have sionificant conse-
quences in determining the extent of any further relief deemed nec-
essary, in the event that practices found to be discriminatory were
resumed. Most important of all, the decree in the CHA case, thorough
though it may be, is not binding against HUD or its Secretary.'° Thus,
at the present time, plaintiffs are in the anomalous position of having
the full force of the Federal judicial power at their command to en-
force proven rights against C'HA, yet having to rely solely on the
vohmtary promises of a party whose role is equally important, whose
decisions pertaining to this matter may prove to be among the best
means of insuring full compliance with the aims and objectives of the
CHA decree," but who never has been a party to that case or bound by
its terms.

Under such circumstances, we must conclude that the issues before
us are capaUe of repetition yet evading review and that the case is not
moot. Southern Pact* Terminal Co. v. Interstate Commerce Commis-
sion (219 U.S. 408 (1911)), quoted in MoOnl v. OgUnie (894 U.S. 814
(1969) ). Viewed another way, we are confronted here with a sub-
stantial controversT, between parties having adverse legal interests,
of sufficient immediacy and realitx to warrant the issuance of a de-
elaintory judgment," Golden v. Zunckler,supra, at 108.

WItt.r11}-k A CLAM IS STATM 'Motu TIM Firm AXENMIZXT On Stc
nos 601 or Tim 1964 Cm. Monis ACT

We turn then to the merits. The (lovernment admits that HUI) ap-
proved and funded ClIA-chosen regular family housing sites between
1950 and 19691 knowing that such mtes were not optimal and that the
reason for their exclusive location in black areas of Chiclgo was that
sites other than in the south or west side, if proposed for mauler family
housing, invariably encounter ted] sufficient opposition in the (Chimp
City] Council to preclude conned appmval." (Letter from a Public
Housing Administration official to the chairman of the West Side
Federation. October 14, 1965.)

Nevertheless, the district court found that 11M) had followed this
course only after having made "numerous and consistent efforts .
to persuade the Chicswillousing Authoriq to locate low-rent housing
projects in white neighborhoods." That finding is not directly chal-
lenged on appeal. Moreover, given the acknowledged desperatm need

" Thus this mit is unlike Weitchs. t ORA. 401 rid 1234 (7 Mr.., 1200) where
tringtatemett or nteriortsly Prided named plaintiffs rendered the cause moot, I
betttoon the original parties to that same case.

" Parorable MA) action, for wormy*, ndgbt hoe been a factor in the dtattlet
contrs deciskOt to modifr the "best efforts" clause of the original lodgment Order
in that ease so as to order submission or aepretteatety moo sites to the eity
Comm in monism with a specific timetable. See : as P.2d 806,810.

' GO 9
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for public housing in Chicago,u HUD's decision was that it was better
to fund a segregated housing system than to deny housing altogether
to the thousands of needy Negro families of that city.

On review of the district court's action, we shall treat all of the
above facts as true. The question then becomes whether or not, even
ffanting that "numerous and consistent egorts" were made, IIUD's
knowing acquiescence in MIA's admitted discriminatory housing pro-
gram violated either the due process clause of the fifth amendment
or section 601 of the Civil Rights Act of 1961." Given a previous court
finding of liability against CHA (296 F. Stipp. 907), the pertinent
case law compels the conclusion that both of thm provisions were
violated.

HUD's approval and funding of segregated CHA housing sites
cannot be excused Ls an attempted accommodation of an admittedly
urgent need for housing with the reality of community and city coun-
cil resistance. This question was argued and settled in the companion
case as to these exact housing sites and the same city-council. The dis-
trict judge there well stated the applicable rule :

It is also undenied that sites for the projects which have
been constructed were chosen primarily to further the praise-
worthy and urgent goals of low-cost -housing end urban re-
newal. Nevertheless, a deliberate policy to separate the races
cannot be justified by the good intentions with which other
laudable goals are pursued.

(296 F. Stipp. at 914.)
This court applied much the same rule in affirmliut a modification of

the judgment order m the companion decision an in ordering sub-
mission of 1.t)00 HUD-approved sites to the city council in accordance
with a specific timetable. In rejecting a plea for delay, we pointed
to several cases holding. ". . . that 'Abstention' is inappropriate in
constitutional cases of this sort and that community hostility is no
mann to delay enforcement of proven constitutional rights." (486
F. 2d at 812.)

Courts have held that alleged good faith is no more of a defense
to segregation in public honshig than it is to seglegation in public
schools. Gautiveve v. Chicego flowing Aitikority MN F. Sapp. 907) :
Remedy Park Homes Ann. v. City if Lockawanoa (ao F. 2d 108 (2
ar.. 1970) ). certiorari denied. 401 V.S. 1010 (1971). Moreover, the fact
that it is a Federal agency or officer charged with an act of racial dis-
crimination dors not alter the yiertinent standards. since ". .. it would
be unthinkable that the same tistitntion would impose a lesser duty

610

on the Federal Government." iiolVer/ v. Shorpe, sum. at 500. See also :
green v. Kennedy (309 P. Snpp. 1127, 1186 (D.C.D.C. 1970)). at)-

" The Ourernment's brief points to affidavits submitted by many of the present
plaintiffs which sleekly illustrate that fart. Pleintiff Ointment has eeeepted
imbue teasing in Negro smile only bemuse she bad been lilting in a one beitronni
apartment with a family of sit. Plaintiff Odell sows had moved to segregated
piibile hooting with his Wife and three Anthem to escape their two roonno in
which 'the ram had begun to run over the haw at will."

*aNO person in the rutted States oball. on tbe trommil or race. ebint nr fiationsil
origin, be minded from Tertleitstion in, be denied the benefits of, or he lanh-
jeered to diNcrlinfinntlon trader *to, printratn or aetivity melting Pederalhamlet
2.1444tahre." 42 V.S.C. 200011.
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peal dismissed 398 U.S. 956 (1970). The reason for courts' near uni-
form refusal to examine purported good faith motives behind alleged
discriminatory acts was! perhaps, most succinctly put by the Supreine
Court in Burton v. Wilmington Parking Authority (365 U.S. 715,
725 (1943)) : "It is no consolation to an individual denied the equal
protection of the laws that it was done in good faith."

The fact that a governmental agency might have made "numerous
and consistent efforts" toward desegregation luis not yet been held
to negate liability for an otherwise segregated result Thus, for exam-
ple, in Cooper v. Aaron (358 U.S. 1 (1958)) the local school board ad-
mittedly had been "going forward with its preparation for desegre-
gating the Little Rock [Mkansas] school system (358 U.S. at 8), but
was still held liable when it abandoned those plans in the face of stiff
community and State_governmental resistance. See also: Watson v.
City of Memphis (373 U.S. 526, 535 (1968) ) ; Green v. Kennedy, supra,
at 1136.

With the foregoing considerations in mind, then, it is apparent that
the "dilemma" with which the Secretary no doubt was faced and with
which we are fully sympathetic nevertheless cannot bear upon the ques-
tion before us. For example, we have been advised that any further
HUD pressure on CITA would have meant cutting off funds and thus
stopping the flow of new housing altogether. Taking this assertion as
true, still the basis of the "dilemma" boils down to community and local
governmental resistance to ". . . the only constitutionally permissible
State policy...." Green v. Kennedy. supra, at 1137, a factor which, as
disen&Red above, has not yet been accepted as a viable mense for a
segregated moult. So even though we fully understand the Secretary's
position and do not, in any way, wish to limit the exervise of his dis-
cretion in housing related matters, still we do not feel free to carve out a
wholly new exception to a firmly established general rule which, for
at least the last 16 years, has governed the stanthrds of assessing Habil-
ity for discrimination on the basis of race."

Turning to the facts now before us, there can be no question that
the role pltiyed by HIM in the construction of the public housing sys-
tem in Chicago was significant The great amount of funds for such
construction came from MM. Between 1950 and 1966 alone HUD
spent nearly $350 million on MIA projects. The Secretary's trial brief
aclmowledged that "in practical operation of the low-rent housing pro-
gram, the existence of the program is entirely dependent upon con-
tinuing, year to year, Federal financial assistance." We find no Sasis in
the record with which to disagree with that conclusion. Moreover, with-
in the structure of the housing programs as funded. 1111) retained
a large amount of discretion to approve or reject both site selection and
tenant assignment procedures of the local housing authority. MP's
"annual contributions contract" contained detailed provisions con-
eerning program operations and was accompanied by eight pages of
regulations on the snbject of site selection alone.

It also is not seriously disputed on appeal that the Secretary exer-
cised the above described powers in a manner which perpetuated a
racially discriminatory housing system in Chicago. and that the Secre-

it (Naga go without saying that the vita11tt of these ennst1totioni1 prin.
eiples 0111110t he Mimed to rieM simply because of disagreetneet vith thetn."
hroprn hoorft of Eloration (grown It), swam, at 500.

Gil
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tary and other HUD officials were aware of that fact. The actual
of that segregated system are fully described at 290 F. Sum

rOce:rd we shall net recount them here. The fact that HUD knew of
such circumstances is borne out by the district court's specific finding
in this suit that }IUD tried to block "the activity complained of,
succeeded in some respects1 but continued funding knowing of the pos-
sible action the city cowl& would take." This fm-ding is supported by,
among other record items, the HIM letter to the West Side Federation

revionsly referred to (page 15), and by the affidavit of HUD official
Bergeron recalling his unsuccessful attempts in the early 1950's "to
enlist [Mayor Kennelly's] assistance in having project sites located in
white neighborhoods."

On such facts, and given the inapplicability of HUD's " faith"
arguments, we are unable to avoid the conclusion that the retary's
mist actions constituted racially discriminatory conduct in their own
right." The fact that the Secretary's exercise of his powers may have
mom often reflected CHA's own racially discriminatory choices than
it did any ill will on HUD's part, does not alter the question now before
us.

We am fully sympathetic to the arguments advanced by the Govern-
ment on appeal, especially, as mentioned above, to the very real "dilem-
ma" which the Secretary facW during these years. On the other hand,
against such considerations are not only the principles of law dis-
cussed heretofore, but also two recent decisions which hold against
this same defendant (or predecessor) and which deal with similar
facts. Shannon. v. HOD, supra: Hicks v. Wearer, supnt We do not
think we should ignore those cases.

In holding the Secretary liable on nearly identical facts as are now
before us, the Hicks court reasoned as follows:

As noted above, MTh was not only aware of the situation
in Bogalusa [Louisiana] but it effectively directed and con-
trolled each and every step in the. program. HUD thus sanc-
tioned the violation of plaintiffs' nghts and was an active par-
ticipant since it could have halted the discrimination at any
step in the program. consequently, its own discriminatory
conduct in this respect is violative of 42 U.S.C. section

(302 F. Supp: at 023).
Likewise, in Mamma the third circuit recently enjoined further

action on a HUD decision to change a proposed housing project in
Philadelphia horn the originally contemplated owner occupied build-
ings to a 100 percent rent supplement assisbance program (which was
found to be the "functional equivalent of a low rent public homing

"Our hoMing thus is not based on the "Joint participation" doctrine set forth
in Bartor t Wilmington Parking Authority, swpru, and relied upon in the Dis-
Met Court litigation below. We need not discuss the applicability of that doctrine,
tor it is eoncerned with a different inquiry. namely, "upon identifying the re-
quiMte 'state salon' ". (Griffin v. Breckturblyew 402 11.8. ..., 20 Law Week 4001)
sufficient to render admitted diseriminatkm actionable finder the Ponrteenth
Amendment. In any event, contrary to the Government's assertions on appeal,
"Iola torlicination" already has been "extended" to federal government op-
erations. Simpkins v. Moses r. Cone mamma zoopttat, 828 ir. 2d 0,1) (4 Or
1020), reit den. 870 ll.S. WS; Arstik v. Demon* rraftsing Moot for Yams,
P.2d 427 (4 Cir., MIL

612
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hrojieft.")
(436 F. 2d at 819). The Shannon court acknowledged that

U was vested with broad discretion to supervise its various pro-
grams, but held, nevertheless, that ". . . that discretion must bs eser-
cised within the framework of the national policy against discrimpa-
tion in federally assisted housing . . . and in favor of fair housing.

" (436 F. 2d at 819.)
We can find no viable basis for distinguishing the Ilieko and S ha!1-

non decisions. The Secretary contends that the relief requested in
those two cases differed from that which is sought here. The Govern-
moat's argument is entirely correct, but has no bearing on the issue of
actual liability which, as mentioned previously (page 6) is the only
issue now before this court. The Government's further contention,
advanced at oral argument, that Shannon should be distinguished as
involving only a more stable integrated neighborhood trying to stave
off additional public housing: is also factually correct. but legally in-
significant Such a factor nught arguably affect the standing of in-
dividual plaintiffs to bring suitt but it does not alter the pertinent
standard for answering the question of whether or not racial discrimi-
nation in the funding and approval of particular programs has
occurred.

Finally, we emphasize, as did the Shannon court, that: ". . . there
will be instances where a pressing case may be made for the rebuilding
of a racial ghetto." (436 F 2d at 822.) However, the situation before
us now already has bwn held not to constitute such a pressing case,
and such is the determinative factor. Where the conrt in the companion
decision previously has held that CHA's "deliberate policy to separate
the races cannot be justified by the good intentions with which other
laudable goals are pursued" (296 F. Supp. at 914), it is not possible
with consistency to apply a lesser standard against HOD in assessing
whether it, too: is liable for its role on the same identical facts.

So, even while we are fully sympathetic to the arguments advanced
by the Secretary on appeal, we must conclude that the great weight
of the caselaw favors plaintiffs' position. Since there e:cist no con-
troverted issues of material fact, we conclude that summary judgment
should be wnnted in plaintiffs' favor on both counts I and II of the
complaint -We hold that TIM through its Secretary, violated the
due process clause of the fifth amendment (hotline v. Sharpe, supra;
Elias v. Weaver, supra) and also has violated section 601 of the Civil
Rights Act of 1964 (S'hannon fitib, supra ; Ricks v. Weaver, supra).

In so holding we state only that the Secretary must be adjudged
liable on these particular facts and again point out that our holding
should not be construed as granting a broad license for interference
with the programs and actions of an already beleaguered Federal
agency. It mav well be that the district judge, in his wise discretion,
will conclude diet little equitable relief above the entry of adeclaratot7
judgment and a simple "best efforte clause will be necessary to remedy
the wrongs which have been found to have been committed.

Such considerations, however, are not the subject for present deci-
sion. and we defer to the district court for their resolution.

Remanded.

-a
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SHANNON v. HUD

936 F.2d 809 (3d Cir. 1970)

APPEAL

FROM TRH U.S. DISTRICT COURT) EASTERN DISTRICT OF PENNSYLVANIA

AnotTEDOcronEn 6, 1970

FthnoDEcorana 10, 1970

OPINION OF THE COURT

Gino Ns, circuit judge.
Plaintiffs-appellants in this action are white and black residents

(some homeowners and some tenants), businessmen in, and representa-
tives of private civic organizations in the East Poplar Urban Renewal
Area of Intiladelphia. They sue in their own right, and as class repre-
sentatives of others similarly, situated pursuant to rnles 23 and 17 (b)
of the Federal Rules of Civil Procedure. The individual defendants
are those Federal officials of the Department of Housing and Urban
Development responsible for implementing the several Federal
statutes on fair housing and urban development. The Department of
Housing and Urban Development (HUI)) is also named as a de-
fendant. Their complaint seelcs a preliminary and a final injunction
against the issuance of a contract of insurance or guaranty, and against
ihe execution or performance of a contract for rent supplement pay-
ments, for Fairmount Manor, an apartment pi:lea which, when the
complaint was filed, was about to be construct in the East Poplar
Urban Renewal Area. Jurisdiction is claimed under 28 U.S.C. 1331
(Federal questions) under 28 U.S.C. 1361 (mandamus against Federal
officials), under 28 U.S.C. 1843 (civil rights), and 28 U.S.C. 2201
(declaratory judgments). A number of substantive and procedural
irregularities are alleged in the steps leading to Federal approval of
the contract of insurance and the approval of the project for a rent
supplement contract. The essential substantive complaint is that the
location of this type of project on the site chosen will have the effect of
increasing the already-high concentration of low income black resi-
dents in the East Poplar Urban Renewal Area. The essential pro-
cedural complaint preserved on appeal is that in reviewing and
approving this type of project for the site chosen. HIM had no pro-
cedures for consideration of and in fact did not consider its effect on
racial concentration in that neighborhood or in the city of Phila-
delphia es a whole.

The district court denied plaintiffs' application for a preliminary
injunction. It also denied defendants' nile 12 motion to fiismiss for

(620)
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failure to state a claim or for lack of jurisdiction. The defendants
then filed an answer alleging lack of standing on the part of the
plaintiffs, sovereign immunity, administrative discretion, and due
compliance with all substantive and procedural requirements of the
applicable law. An accelerated final hearing followed. On October 7,
1969, the district court filed an opinion containing findings of fact and
conclusions of law and entered a final judgment dismissing the
complaint.

We have been advised by the parties, although the facts do not fully
appear in the record, that while the suit was pending construction of
Fairmount Manor proceeded to completion and that theproject is now
occupied. We have also been advimd that no mortgage insurance con-
tract has been issued by I-IUD insuring a permanent mortgage on the
project.

Fairmount Manor is designated a "221 (d) (8)" project. This type
housing project is authorized by section 221 (d) (8) of the Housing
Act of 1954 (68 Stat. 590.599212 U.S.C. sec. 17151 (d) (3) ). This mode
of assistance, designed to assist private industry in providing for low
and moderate income families (12 U.S.C. see. 17151(a) ), provides that
HUD may insure mortgages on housing owned by eligi.ble sponsors
for the entire replacement cost of the project (12 U.S.C. see. 17151

i
(d) (3) (iii). Sponsors eligible for such 100 percent mortgage
insurance nclude private nonprofit corporations. Philadelphia Hous-
ing Development Corporation (PHDC) is an eligible nonprofit cor-
poration which was formed for the express purpose of becoming a
sponsor for Fairmount Manor. It made application to IIUD for mort-
gage iusurance under section 221(0(3), 21 U.S.C. section 17151 (d)
(3), which Was apyroved on November 20, 1968: As is often the case
with such nonprofit sponsors, there is a connection between the non-
profit sponsor and a commercial real eciate developer, in this case
Abram Singer & Sons (Singer).

Rent supplement contracts are authorized by section 101 of the Mim-
ing and Urban Development Act of 1965 (12 U.S.C. sec. 1701s). That
statute authorizes HUD to contract with "housing owners" to make
annual payments on behalf of "gualified tenants." "Qualified tenants"
are individuals or families having incomes below the maximum per-
mitted in the area for occupation of public housing dwellings (12
U.S.C. sec. 1701s (c) (1) ), and who ate occupying substandard housing,
or have been displaced by condemnation or disaster, or are physicallY
handicapped or aged (12 U.S.C. sec. 1701s (c) (2) ). "Qualifiecitenants"
are, in short, tenants who, but for the rent supplemeM contract pur-
suant to which the Government pays part of their rent, would be living
either in low-rent public housing or in slum housing. "Housing own-
ers," forpurposes relevant to this case, are 221(d) (3) nonprofit spon-
sors.' Prior to its approval of Fairmount Manor f-or 221(d) (3) mort-

112 U.S.C. 1701s (b). This section further provides: Such term also includes
a private nonprofit corporation or other private nonprofit legal entits, a limited
dividend corporafion or other limited dividend legal entio, or a cooperative hous-
ing corporation, which is the owner of a rental or cooperative hanging project
financed under a State or local program providing assistance through loans, loan
insurance, or tat abatement and which prior to completion or construction or
rehabilitation is approved for receiving the benefits of this section. Subject to the
limitations provided in subsection (h) of tills section, the term "housing owner"
also bas the meaning prescribed in such subsection.

15
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tainsurance,
HUD approved PHDC as a "housing owner" and

irrznount Manor as a project eligible for 100-percent occupancy by
"qualified tenants" receiving rentsupplement assistance. Suchapproval
did not require that PHDC rent only to "qualified tenants," but only
that if it did so the Government would pay a rent supplement for all
such tenants. The record does not disclose what percentage of the
tenants now occupying the project are "qualified tenants."

Fairmount Manor is located between Sixth and Seventh Streets and
Fairmount Avenue and Green Street in North Philadelphia. It iswith-
in the East Poplar Urban Renewal Area, which is bounded, in turn,
by Fifth and Ninth Streets and Spring Garden Street and Girard
Aenue. East Poplar is the subject of an urban renewal plan. That
plan was formulated by the Philadelphia Redevelopment lkuthority,
which is a local public agency (LPA) within the meaning of theHous-
ing Act of 1949 (42 U.S.C. sec. 1450 et seq.). That statute authorizes
HUD to advance loans and grants to local public agencies for urban
renewal projects. The LPA first formulated an urban renewal plan for
East Poplar on October 24, 1958. This plan was formally revised on
five occasions, and the presently effective plan is the fifth amended plan
for East Poplar2 dated June 1964. Federal funds were made available
for site acquisition and other purposes in connection with the East
Poplar urban renewal_plan pursuant to a loan and grant contract be-
tween HUD and the LP.A.

Under section 11.1a of the Housing Act of 1949 no contract may
be entered into by for Federal financial assistance, and no mort-

gage may be insured, unless there is presented to the Secretary

. . . by the locality a workable program for community
improvement (which shall include an official plan of action, as
it exists from time to time, for effectively dealing with the
problem of urban slums and blight within the community and
for the establishment and preservation of a well-planned
community with well-organized residential neighborhoods of
decent homes and suibable living environment for adequate
family life), for utilizing appropriate private and public re-
sources to eliminate, and prevent the development or spread
of, slums and urban blight . . . (42 U.S.C. sec. 1451(e) ).

'Section 105(d) of the Housing Act of 1949 (42 U.S.C. sec. 1455(d) ),

_provides:
No land for any project to be assisted under this subchapter

- shall beacquired by the local public agency except after pub-

lic hearing following notice of the date, time, place, and pur-
pose of such hearing.

The legislative history of section 105(d) indicates that it was intended

to give the public in an affected area an opportunity to be heard with
respect to an urban renewal plan before the LPA entered into a con-

tract for Federal financial aid.2 HUD has no published regulations in

the Code of Federal Regulations respecting the time or manner of con-

ducting a section 105(d) public hearmg, nor has it published such

mulations respecting the manner in which a LPA will satisfy HUD

2 See 99 Cong. flee. au (1949) (remarks of Senator Cain). .rhis amendment

to the bill was tot:opened from the floor by Senator Cain.
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that it has a workable program for community improvement. Instead,
the agency has published for internal departmenthl use an Urban Re-
newal Handbook. That handbook recogmzes that a modification of an
urban renewal plan may be of such magnitude as to require a new sec-
tion 105(d) hearing. Urban Renewal Handbook, RHA. 7206.1, chapter
3. The handbook also specifies what submissions must be made by a.
LPA to satisfy HUD respecting compliance 'with the workable pro-
gram for community improvement under section 101 (c). Among the
submissions required is one designated R 215 :

Report on minority group considerations, if project will re-
sult in substantial net reduction in supply of housing in proj-
ect areas available to racial minority families.

The last time a section 105(d) hearing was held on a revision of the
East Poplar plan was prior to the fifth amendment, which was pre-
pared by the LPA in june of 1964 and submitted to the Urban -Re-
newal Administration 3 in October 1965. That submission contained a
form R 215 which stated :

The proposed redevelopment of this section of the East
Poplar larban Renewal Area is for residential and commercial
purposes and will not result in a substantial reduction in
housing for minority group families.

The original urban renewal plan, adopted in 1959, called for a
combination of rehabilitation of structures by property owners in
part of the area2 and of site acquisition in another part. Within the
tract to be acquired existing structures deemed nonsalvageable were
to be cleared, and salvageable structures were to be conveyed to a
redeveloper for rehabilitation as single family and multifamily owner
occupiea dwellings. In addition the redeveolper was to erect 9A4 single
family owner occupied units. The changes approved in amendments 1
through 5 left these features of the plan essentially unchan .

Plaintiffs claim that in reliance on the original plan and su ent
amendments, which contemplated redevelopment of the Fairmount
Manor area primarily for single 'family owner-occupied homes, they
made substantial investments, commitments, and in some cases home
purchases. Rehabilitation of some 70 structures originally deemed
salvageable did not proceed on schedule and these were eventually
vandalized. In 1966 these were, with HUD approval (granted without
a section 105(d) hea ), demolished. Of the 244 new single family
dwellings only 70 have been erected to date.

Thus in 1966 the vision if not the letter of the fifth amended plan
seemed largely frustrated in this area of East Poplar. Singer, because
of financial contingencies in his contract with the LPA, was not
technically in default on those contracts. Sin,ger proposed a 221(d) (8)
project with Federal rent supplements, to be built by him for a non-
profit sponsor. The LPA entered into a revised contract with Singer
for such a project on September 2611967. This contract referred toa

11The Urban Renewal Administration was an agency within the Rousing and
Etome Finance Agency (RIVA). That organisational structure was abolished,
and the funcliong of the HIM transferred to the Secretary or the Department
of Rousing and Urban Development in 1965. Public Law 89-174, Sept. 9, 1965,
79 Stat. 699, 42 U.S.C. 3534.



221(d) (8) project for families of moderate income, but it is undis-
puted that at all times after the project was first discussed a 221(d)
(8) project with rent supplements was contemplated.Prior to the
execution of the September 20, 1967, contract between Singer mid the
LPA, the proposed change in the plan was submitted in some form to
the HUD Assistant Regional Administrator for Renewal Assistance,
who on June 30, 1967, mformed the LPA that the maximum housing
density permitted by_the urban renewal plan would have to be reduced
as a prerequisite to HUD approval (exhibit P-61). A now submission
with lower housing density was submitted. On November 3, 1967,
the HUD Assistant Regional Administrator advised tho Regional
Administrator as follows:

We have reviewed the subject application in mordance
with the provisions of sections 2-2-3 and 2-2-4 of volume VII,
Field Service Manual, and find that the Alternate Procedure
No. 2, Approval of Proposed Revision and Local Approvals
by the Regional Administrator is appropriata.

Findings:
1. No aspect of the proposed change makes necessary

or desirable referral to the Deputy Assistant Secretary
for Renewal Assistance.

2. This amendment merely reduces the maximum
dwelling unit density from 59 per acre to 32 in a one
block area of the project consistent with FHA. approval.

3. Since this revision is of a minor nature and
represents no substantial departure from the ordinance
adopted approving the previous urban renewal plan, no
formal approval by city council is necessary.

Recommendation :
Your approval of the proposed revision to the urban re-

newal plan is recommended. If you concur in the above find-
ings, an approprimte letter to tho LPA is attached for your
signature. (E Wbit P-61.)

The same day the HUD Regional Administrator approved the pro-
posed revision in the plan (exhibit P-61.) There was no final approval
for rent supplements, however, until September of 1968.

The November 8, 1967, approval of a revision in the plan was made
without any section 105 (d) hearing and without any submission of an
R 215 Report on Minority Considerations. It was made pursuant to
what local HUD officials describe as a "red line" procedure. The
Urban Renewal Handbook states:

A proposed change in the project may require a new public
hearmg under the provisions of State or local law or the
contract for loan awl grant. The LPA shall consult the re-
gional office concerning the necessity for a new hearing.
(RIIA 7206.1, ch. 8.)

IRID does not require a public hearing with respect to every change
in a plan. A memorandum from HUD Assistant Regional Admin.'s-
trotor dated December 29, 1966, formalizes a procedure for approving
mmor changes in a plan ill an informal manner. That. memorandum
provides in part:
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Since all red pencil changes are changes to the renewal
plan, they must be reviewed by the pldmung branch. Hero is
where the regional office determines:

(1) Whether the change constitutes a material alter-
ation in a basic element of the plan; and

(2) Whether or not the change is acceptaNe to us from
a planning viewpoint. (Exhibit P-68, p. 2.)

The change in the plan from that set forth in the fifth amended plan
irequired a change n zoning. In March of 1968 the city of Philadelphia

held a public nearing on the zoning change and in May 1968, passed
an ordinance approving it. This zoning amendment hearing was not,
however, a public hearing pursuant to section 105 (d), since HUD
had long since dete-mined to approve the change in the plait under
the "red lino" procedure. Neither in November 1967, when tlw revision
to the plan was approved, nor in September 1968, when Federal offi-
cials gave final approval to the previously requested 221 (d) (3 ) mort-
gage insurance and to rent supplement assistance, did HUD require
any new section 105(d) hearing or any new submission of a Report
on Minority Group Considerations. Plaintiffs claim these actions were
invalid.

In addition to the Housing Act of 1949, plaintiffs rely on two other
statutes. These aro title VI of the Civil Rights Act of 1964, Public
Law 88-852, title VI, July 2, 1964 (78 Stat. 252, 42 U.S.C. 2000d
et seq.), and title VIII of the Civil Rights Act of 1968, Public Law
90-284, title VIII, April 11, 1968 (82 Stat. 81, 42 U.S.C. 3601 et
seq.). The 1964 act provides in part :

No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial
assistance. (42 U.S.C. 2000d.)

Each Federal depFtment which is empowered to extend
Federal financial assistance to any program or activity, by
way of grant, loan7 or contract other than a contract of insur-
ance or guaranty, is authorized and directed to effectuate the
provisions of section 2000d of this title with respect to such
program or activity by issuing rules, regulations, or orders of
ffeneral applicability which shall be consistent with the
achievement of the objectives of the statute authorizing tho
financial assistance in connection with which the action is
taken. .. . (42 U.S.C. sec. 2000d-1) .

The 1968 act. provides in part :
It is the policy of the United States to provide, within con-

stitutional limitations, for fair housing throughout the
United States (42 U.S.C. sec. 3601).

(d) The Secretary of Housing and Urban develop-
ment shall

(5) Administer the programs and activities relat-
ing to housing and urban development in a manner
affirmatively to further the policies of this subchap-
ter (42 U.S.C. 3608 (d) (5)).

72-100-72-l0
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The 1968 Civil Rights Act in other sections prohibits a number of dis-
criminatory practices in the sale, rental, financing, or brokerage of
housing, and provides, with respect to such practices, an enforcement
machinery (42 U.S.C. sec. 3610). The section quoted above, however,
refers to the Secretary's duties with respect to IIUD's own programs
and activities.

Read together, the Housing Act of 1949 and the Civil Rights Acts
of 1968 show a progression in the thinking of Congress as to what
factors significantly contributed to urban blight and what steps must
be taken to reverse the trend or to prevent the recurrence of such
blight. In 1949 the Secretary, in examining whether a plan presented
by a LF9 included a workable program for community improvement,
could not act unconstitutionally, but possibly could act neutrally on
the issue of racial segregation. By 1964 he was directed, when con-
sidering whether a program of community development was workable,
to look at the effects of local planning action and to prevent discrim-
ination in housing resulting from such action. In 1968 ho was directed
to act affirmatively to achieve fair housing. Whatever were the most
significant features of a workable program for community improve-
ment in 1949, by 1964 such a program had to be nondiscriminatory in
its effects, and by 1968 the Secretary had to affirmatively promote fair
housing.

The interrelationship of the Housing Act of 1949 and tho 1964 Civil
Rights Act is recognized in the regulations issued by HUD. 24 CFR
1.1-1.7. Those regulations do not apply to insurance or guaranty con-
tracts, 24 CFR IN but they do apply to urban renewal programs
under the Housing Act of 1949, and to "any assistance to any person
who is the ultimate beneficiary under such program or activity" 24
CFR 1.3(3). Such persons include rent supplement beneficiaries. The
regulations provide:

A recipient,5 in determining the keation or types of hous-
ing, . . . financial aid or other benefits which will be pro-
vided under any such program or activity, or the class of
persons to whom, or the situations in which, such housing,
. . . financial aid, or other benefits will be provided . . .
or the class of persons to be offered an opportunity to par-
ticipate in any such program or activity, may not, directly or
through contractual or other arrangements, utilize criteria

Although authority to issue mortgage insurance is unaffected by the Civil
Rights Act of 1904, 42 U.S.C. 2000d-4, that exception has no bearing on the
outcome of this case. The Federal assistance involved here Is a combination of
rent supplements and mortgage insurance. The rent supplement program comes
within the terms of 42 U.S.O. 2000d, and is not excepted by 42 U.S.O. 2000d-4.
Thus in passing on this version In the urban renewal plan, HUD was not en-
titled to overlook the prohibitions of the 1964 Civil Rights Act. Moreover, in the
duties imposed on the Secretary by the Civil Rights Act of 1968, then is no
distinction between mortgage insurance and other programs relating to housing
and urban development. 42 U.S.O. 8608(d) (5).

° A "recipient" is not to be confused with an "ultimate beneficiary." Recipients
include all political subdivisions, public agencies, organizations, institutions, or
individuals to whom Federal financial assistance is extended, directly or through
another recipient, for any program or activity, or who otherwise participates in
carrying out such program or activity . . (24 0.F.R. 1 1.2(f) ).

The LPA, whose actions are the focus Of this case, is a recipient within this
definition.
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or methods of adminibtration which have the effect of sub-
jecting persons to diecrimination because of their race . . .

or have the effect of defeating or substantially impairing the
objectives of the program or activity a8 respect persons of a
particular race: color or national origin. (24 CFR 1.4(b) (2)
(i) ). [Emphasis added.]

This regulation, issued on tho authority of the Civil Rights Act of
1064, 42 U.S.C. 2000d-1, was in effect when "red line" approval for a
change to a 221 (d) (8) project was given in 1967 and when final ap-
proval of mort igage nsurance and rent supplement assistance was

igiven n 1968. The regulation marks a recognition by the agency
charged with enforcement that the 1964 act must be read in pari
materia with tho other statutes dealing with housing and urban devel-
opment. In particulart in adopting an "effects" test rather than an
g'intention" test for reviewing local actions respecting location of types
of housing, the regulation recognizes that the 1964 act gave refined
meaning to the requirement in the Housing Act of 1949 of a "workable
program for community improvement." 42 U.S.C. 1451-1(c). While no
regulations have been issued under that part of the Civil Rights Act
of 1968 applicable to the administration of HUD's own programs,
42 U.S.C. 3008(d) (5), that statute, too, must be read as a refinement
of the "workable program for commmity improvement" requirement.

The issue then, is whether, when HUD approved a change from an
urban renewal plan which contemplated substantial owner occupied
dwellings tO a plan which contemplated 221(d) (8) dwellings with
rent supplement assistance, the procedures which it 'followed were in
adequate compliance with the 1949 Housing Act and the 1964 and
1968 Civil Rights Acts.

The defendants challenge the standing of these plaintiffs to rise
that issue. The district court held that they had the requisite standing.
We agree.

The question of standing to challenge agency actions in the admin-
istration of the Federal Housing Act has arisen heretofore in the con-
text of an agency's duty to require adequate relocation housing for
minority group residents removed by virtue of site acquisition. IV or-
walk CORE v. Norwalk Redevelopnwnt Agency (895 F.2d 920 (2d
Cir. 1968) ) ; Powelton Civic Home Ownera Ass'n. v. HUD (284 F.
Supp. 809 (RD. Pa. 1968) ) ; W Worn Addition Commit?, Organiza-
tion v . lV eaver (294 F. Supp. 433, 441 (N.D. Cal. 1968) ). Those cases
recognized the standing to sue of members of the potentially displaced
community. By virtue of the specific statutory provisions prohibiting
grants or loans to a LPA in the absence of an adequate relocation pro-
gram, 42 U.S.C. 1455(02 such lersons are clearly within the zone of
interests to be protected by the statute, cf. Association of Data Proc-
essing Service Organizations, Ine. v. Camp (897 U.S. 50 (1970) ), and
thus their standing is somewhat clearer than that of the instant plain-
tiffs. It has also been held that potential residents of federally assisted
housing projects have standing to challenge agency decisions as to the
site of those projects. Hides v. W eaver (802 F. Supp. 619 (E.D. La.
1969_Th Gautreaux v. Chicago Ihnising .Authority (265 F. Supp. 582
(N.D. Ill. 1967) ). In these eases, too, the potential residents, claiming
discriminatory site selection, were within the zone of interests protected
by the statute. In N orth City Area-Wide Council, Inc. v. Rowney (428
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F.2d 754 (3d Cir. 1970)), this court found that a citizen& group bad
standing to seek review of a change in citizen participation in the
Model Cities program. There, too, it was rather clear that the pro-
testing plaint] were within the zone of interests protected by the
Model Cities statute, 42 U.S.C. 3301 et seq. The defendants point out
that the instant plaintiffs are neither displaced residents nor potential
occupants and that the HUD action which they challenge was not taken
under the Model Cities statute. Such persons, they say, have too remote
an interest to confer standing on them to challenge these administrative
actions. We do not agree. Certainly the dispute which they seek to have
adjudicated will be presented in an adversary context. Fiala v. Cohen
(392 U.S. 83, 101 (1968) ). The test, for article III purposes, is whether
or not plaintiffs allege injmy in fact. They do indeed. They allege that
the concentration of lower income black residents in a 221 (d) (3) rent
supplement project in their neighborhood will adversely affect not only
their investments in homes and businesses, but even the very quality of
their daily lives. They claim, moreover, that they have been aggrieved
by agency action within the meaning of section 10(a) of the Adminis-
trative Procedure Act. 5 U.S.C. 702. Classes of persons deemed by the
courts to be sufficiently aggrieved by agency action for standing to sue
aro expanding Association of Data Processing Service Organizations,
km v. Camp, supra; Barlow v. C ollins (397 U.S. 159 (1970) ) ; Scenic
Hudson Preservation Con/ .v. FTC (354 T.2d 608, 616 (2d Cir. 1965) ) ;
Office of Communication of United Church. of Christ v. FPO (359
T.2d 994, 1000 (D.C. Cir. 1966) ). The plaintiffs here, perhaps more
than the displaced and relocated former residents or the potential
occupants of now housing, are vitally affected by the adequacy of the
particular program of community improvement for the preservation
of a residential community with decent homes and a smtable living
environment which they seek to challenge. 42 U.S.C. 1451(c).

But, say the defendants, even assmning standing in the article III
sense and in the sense of 5 U.S.C. 702, tlus is a case of agency action
committed to agency discretion by law. Neither in the Housing Act of
1949. 42 U.S.C. 1450 et seq., nor in the relevant provisions of the Hous-
ing Act of 1954, 12 U.S.C. 17151, and the Housing and Urban Develop-
ment Act of 1965, 12 U.S.C. 1701s, do we find language which ex-
pressly or by necessag implication would make unreviewable HUD's
decision to permit modification of the East Poplar urban renewal plan
by substituting a different type of housing than was contemplated in
earlier versions of the plan. Congressional intent to commit agency
action to unreviewable cliscretion must appear from "clear and con-
vincing evidence." Abbott Laboratories v. Gardner (387 U.S. 136, 141
(1967) ). There is no such evidence in the statutes under which HUD
acted in this case. The district court concluded that some HUD deci-
sions under the Housing Act of 1949 are reviewable. It said :

lire think it clear that we are empowered to review the
agency's adherence to its own procedural requirements.
Thorpe v. Housing Authority of Durham (393 U.S. 268
(1969) ), particularly where, as here, the statutory require-
ment for a bearing from which HUD's red line standards
are drawn, 42 U.S.C.A. 1455 (d), is itself a mandatory
requirement in every loan and grant contract. 42 U.S.C.A.
1455, see Western Addition Community Organization V.
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lVeaver (294 F. Supp. 433, 422 (N.D. Calif. 1968)). There-
fore, while we think it appropriate that HUD be given some
discretion to implement the red line procedure, it seems clear
that such discretion could not be beyond the reach of judicial
review contemplated in the Administrative Procedure Act,
5 U.S.C.A. 700 . . . (305 F. Stipp. at 214).

The district court then drew a distinction between the decision
whether the proposed change qualified for "red line" treatment, and
the decision whether a ,.(riven "red line" change was acceptable from
a planning viewpoint. The former decision, involving a determination
that a.. proposed change was not a material alteration of the plan,
was sa!d to be reviewable. The latter, involving planning judgments,
was said to be unrevimable. The district court then addressed itself
to a determination of the basic elenwnts of the fifth mnendment to the
East Poplar urban renewal plan.

HUD contended that land use controls arc the determinative factors,
and that the introduction of Fairmount Manor was not such a basic
chang9 in the land uses proposed. lt defended its decision to grant
"red line" approval for the project chiefly on the relatively minor
changes which were required in the applicable zoning ordinances.
Plaintiffs contend that a much more sophisticated judgment must be
made and many factors besides land use mnst bo taken into considera-
tion in deciding if an hrban renewal plan encompasses or is part of a
workable program for commimity improvement. They contend that
an essential part of the East Poplar plan was that resident home
ownership wouhl tend to create a more stable and racially balanced
environment. They contend that the change to 221 (d) (3) rent supple-
ment housing introduced into a neighborhood in which there were
already a large number of public low rent housing projects another
project for the same socioeconomic group.

The district court found that some degree of sales housing was an
element of the plan. It held, however, that approval of the change to
221(d) (3) rent supplement housing was ono which HUD could, in
its discretion, make as a "red line" change. The significance of this
holding was that. it approved a HUD procedure which eliminat.d the
necessity for both a section 105(d) public hearing and a. report on
minority group considerations. It approved a procedure, in other
words, which foreclosed any inquiry into the effect of the change in
type of housing on racial concentration in the East Poplar area or in
Philadelphia as a whole. By permitting HUD to concentrate on land
use considerations it permitted that agency to disregard the fact that
from a social standpoint a 221(d) (3) project with 100 percent rent
supplement occupaiwy is the functional equivalent of a low rent public
housing project.

The defendants assert. that HUD has broad discretion to choose
between alternative methods of achieving the national housing objec-
tives set forth in the several applicable statutes. They argue that this
broad discretion permitted HUD in this case to make an unreviewable
choice betwen alternative types of housing. We agree that broad
discretion may be exercised. But that discretion must be exercised
within the framework of the national policy against discrimination
in federally assisted housing, 42 U.S.C. 2000d, and in favor of fair
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housing. 42 U.S.C. 8601. When an administrative decision is made .
without consideration of relevant factors it must be set aside. Scenic
Hudson Preservation Conf. v. FPO, supra at 612. Here the agency
concentrated on land use factors and made no investigation or deter-
mination of the social factors involved in the choice of typo of housing
which it approved. Whether such exclusive concentration on land use
factors was originally permitted under the Housing Act of 1949, since
1964 such limited consideration has been prohibited.

Oddly enough, HUD in its Low Rent 'Housing Manual recognizes
that concentration of low rent public housing can have adverse social,
and hence planning, consequences. Paragraph 4(g) of that manual
provides:

. . . [a]ny proposal to locate housing only in areas of
racial concentration will be prima facie unacceptable and
will be returned to the local authority for further consid-
eration.

If there is a distinction between the effects of site selection of low
rent public housing and of 221 (a) (8) rent supplement housing, such
distinction has not been developed in the record before us. No similar
regulations applicable to 221 (d) (3) projects or to the rent supple-
ment program have been issued, though these propams, operating in
conjunction, would seem to have the same potential for perpetuating
racial segregation as the low rent public housing program has had.
See Oautreaure v. Chicago Housing Authority (296 F. Supp. 907
(N.D. 111.1969) ) ; Hicks v. lV eaner, supra.

Defendants contend that the interests which plaintiffs seek to vindi-
cate are adequately protected by the complaint and enforcement proce-
dures of title VIII of the Civil Rights Act of 1968, 42 U.S.C. 3610
3613, and title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d-1-
They contend plaintiffs could have and did not exhaust enforcement
remedies therein provided. We do not agree. Those sections of the 1908
act. establish a complaint and enforcement procedure for the redress
of discriminatory housing practices prohibited by sections 804, 805
and 806 of the act, 42 U.S.C. 3604, 3605 3606. The complaint and en-
forcement. procedures do not pertain io the Secretary's affirmative
duties under section 808 (d) (5) of the 1968 act, 42 'ELSA 3608(d) (5),
or under the 1964 Civil Rights Act, or under the Housing Act of 1949.
As to these affirmative duties judicial review of his actions is avail-
able as outlined hereinabove. Similarly, the procedures afforded under
the Civil Rights Act of 1964 are designed to provide redress against
specific discriminatory acts, and do not pertain to the adequacy of
HUD procedures.

Finally, defendants contend that there was no evidence in the record
below of discriminatory site selection in the location of rent supple-
ment projects. The district court found :

What proof there is on this question shows without dispute
that rent subsidy housing is evenly and well disbursed within
the city as well as without, in both ghetto and nonghetto areas.
(305 F. Supp. at 225).

Leaving to one side the plaintiffs' contention that this finding goes be-
yond the proof and is in any event the result of the district court's cir-
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cumscription of evidence on that point, we think the finding is irrelev-
ant. Congress has since 1949 refined its view of the factors relevant to
achieving national housing objectives. At least under the 1908 Civil
Rights Act, and probably under the 1964 Civil Rights Act as well,
more is required of HUD than a determination that some rent supple-
ment housing is located outside ghetto areas. Even though previously
located rent supplement projects were located in nonghetto areas the
choice of location of a given project could have the "effect of subject-
ing persons to discrimmation because of their race . . . or have the
effect of defeating or substantially impairing accomplishment of the
objectives of the program or activity as respect persons of a particular
race. . . ." 24 CFR 1.4(b) (2) (i). That effect could arise 137 virtue of
the undue concentration of persons of a given race, or socioeconomic
group, in a given neighborhood. That effect could be felt not only by
occupants of rent supplement housing and low cost housing, but by
occupants of owner occupied dwellings, merchants, and institutions in
the neighborhood. Possibly before 1964 the administrators of the Fed-
eral housing programs could, by concentrating on land use controls,
buiklhig code enforcement, and physical conditions of buildings, re-
main blind to the very real effect that racial concentration has had in
tho development of urban blight. Today such color blindness is im-
permissible. Increase or maintenance of racial concentration is prima
facie likely to lead to urban blight and is thus prima facie at variance
with the national housing policy. Approval of Fairmount Manor under
the "red line" procedure produced a decision which failed to consider
that policy.

The only institutionalized methods which have been called to our
attention by which HUD can obtain the informationnecessary to make
an informed decision on the effects of site selection or type selection of
housing on racial concentration are the public hearings specified by
section 105(d) of the 1949 act and the Report on Minority Group
Considerations (R-215) required by the Urban Renewal Handbook as
a part of a project application. A public hearing at the local level would
be an obvious means for obtaining the relevant information. We do
not now hold that such a public hearing is the only acceptable means.
A req9irement for a report from the applicant., such as the Report on
Minority Group Considerations (R-215), may be an acceptable alter-
native. the Agency, with its own expertise, may find an alternati ve
preferable to either. We hold, however, that the Agency must utilize
some institutionalized method whereby, in considering site selection
or type selection, it has before it the relevant racial and socioeconomic
information necessary for compliance with its duties under the 1964
and 1968 Civil Rights Acts.

Plaintiffs urge that some sort of adversary hearing or at least an
opportunity for residents in the area to be heard should be required.
They rely on the district court decision in Poweiton Civic HomeownerR
A88911.. v. HUD, 8upra. Without suggesting how this court would rule
on the Powelton. situation, we think a case involving the adequacy of
relocation procedures which are dealt with specifically in the Housing
Act of 1949, 42 U.S.C. 1455(c), is distinguishable from the more gen-
eral problem of racial concentration presented here. In this case the
judgment to be made by HUD is quasi-legislative. So long as it adopts
some adequate institutional means for marshaling the appropriate leg-
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islative facts, the rights of affected residents will be adequately pro-
tected, we think by the opportunity to obtain judicial review pursuant
to the Administrative Procedure Act after the Agency decision. For
deliberately discriminatory action by a LPA there are other adversary
type remedies available, 41 U.S.C. 3610 et seqi, 42 U.S.C. 2000c1-1 ; 24
OFR 1.7 (b) .

The report on minority group considerations (R. 215) as specified
in the Urban Renewal Manual which was in effect at the time of the
agency action here challenged is not in our judgment adequate to the
purpose.° It is apparently required only if the project will result in a
substantial net reduction in supply of housing in the project area
available to racial minority families. That is obviously a consideration,
but it is not enough. The effect of a substantial net increase in racial
minority families in the area as a result of the project is an equally
obvious. consideration. Without in any way attempting to limit the
agency in the exercise of its own administrative expertise, we suggest
that some consideration relevant to a proper determination by HUD
include the following :

1. What procedures were used by the LPA in considering the
effects on racial concentration when it made a choice of site or of
type of housing ? 7

2. What tenant selection methods will be employed with respect
to the proposed project ?

3. How has the LPA or the local governing body historically
reacted to roposals for low-income housing outside areas of
racial concentration?

4. Where is low-income housing, both public and publicly
assistA now located in the geographic arca of the LPAI

5. Where is middle income and luxury housing, in particular
middle income and luxury housing with Federal mortgage insur-
ance guarantees, located in the geographic arca of the LPA?

6. A.re some low-income housing projects in the geographic
area of the LPA occupied primarily lay tenants of one race, and
if so, where are they located

7. What is the projected racial composition of tenants of the
proposed project?

8. Will the project house school age children and if so what
schools will they attend and what is the racial balance in those
schools?

9. Have the zoning and other land use regulations of the local
governing body in the geographic area of the LPA had the effect
of confining low-income housing to certain areas, and if so how
has this affected racial concentration ?

10. Are there alternative available sites?
11. At the site selected by the LPA how severe is the need for

restoration, and are other alternative means of restoration avail:,
able which would have preferable effects on racial concentration
in that area?

The requirements for the Report on 'Minority Group Considerations now
specified in the Urban Renewal Manual are far more extensive, requiring a
statement on the expected effect on racial concentration. RHA 7207.1, ch. 5, § 2.

7 C., nt Cortez Heighte Reeidente and Property Ownere itee'n V. Tneeon Hone-
ing Antis., 10 Ariz. App. 132, 457 P.2d 297 (19(9).
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The foregoing considerations are confined to the geographic area
served by the LPA. We do not suggest that by so confining our lists
we would restrict HUD to a review of factors operating only within
such geographic area. The time may come whent in order to achieve
the goals of the national housing policy, HUD will have to take steps
to overcome the effects of contrasts in urbait and suburban land use
reglilations. What those steps should be we do not hswe sugirest.

Nor are we suc'Testing that desegregation of housing is de only goal
of the national "lousing policy. There will be instances where a press-
ing case may be made for the rebuilding of a racial ghetto. We hold
only that, the agency's judgment must be an informed one; one which
weighs the alternatives and finds that the need for physical rehabilita-
tion or additional minority housing at the site in question clearly out-
weighs the disadvantage of increasing or perpetuating racial concen-
tration.

Thus the district court judgment dismissing the complaint must
be reversed. This brings us to a consideration of possible remedies. The
defendants suggest that because the project has been completed and
oc,cupied by rent supplement tenants there is no longer any relief
which may feasibly be given. The completion of the project and the
mation of intervening rights of third parties does indeed present a
serious problem of equitable remedies. It does not, however, make the
case moot in the article III sense. Relief can be (ri yen in some form. For
example, the court could order that the projecte.mortgage not be guar-
anteed under section 221(d) (3) and that it be sold to a private profit-
making owner. It could order that the project continue in nonprofit
ownership as a 221(d) (3) project, but that the rent supplement
tenants be gradually phased out and replaced with market rental
tenants. Since the disposition which we propose to make will require
a remp.nd to the district court and then to the administrative agency,
it may well be that no equitable relief at all will in the end be required.
This suit for an injunction and for declaratory relief will have been
no less appropriate a nwans for obtaining judicial review even if that
should prove to be the case.

The final order of the district court will be vacated and the cause
remanded to the district court. for the entry of an injunctive order pro-
hibiting further steps in the finalization of mortgage insurance or
other Federal financial assistance to the project until such time as
HUD makes a determination in substantive and procedural conform-
ance with this opinion as to whether the location of a 221(d) (3) proj-
ect with 100 percent rent supplement occupancy will enhance or impede
a workable program for community improvement in conformity with
the Civil Rights Acts of 1964 and 1968. That order should impose an
appropriate time limit for such determination. Because of the inter-
vening rights of tenants and others not before the court the order need
not in the interim require termination .)f rent supplement payments.
The HUD determination shall be reviewable by the district court
which at that time may make an appropriate final order.
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SASSO v. UNION CITY

424 F.2d 291 (9th Cir. 1970)

AFFIRMED-MARCH 16) 1970

Action by Spanish-speaking organization for injunctive action
directing city to implement zoning change permitting construction
of '!eclerally financed housing project for low- and moderate-income
families, notwithstanding citywide referendum nullifying rezoning or-
dinance. The U.S. District Court for the Northern District of Califor-
nia, William T. Sweigert, J., denied motion for three-judge court and
preliminary injanction and plaintiff appealed. The Court of Appeals,
Merrill, circuit judge, held that contention that purpose and result of
citywide referendum was to discriminate racially and economically
against Mexican-American residents and that result was to perpetuate
discrimination within city against Mexican-American residents with
low incomes did not require convening of three-judge court since valid-
ity of State law was not drawn in question and challenge was directed
not against State's grant of power but against manner in which city
had exercised power, notwithstanding that State statute provided for
referendum.

Richard F. Bellman and Lewis M. Steel, New York City, Johnathan
Rutledge, D'Army Bailey, Cruz Reynoso, San Francisco, Calif., Sol
Rabken and Robert Carter, New York City, for appellant&

John V. Trump, of Bell, Trump, Sheppard & Raymond, Fremont,
Calif., for appellee&

Anthony J. Garcia, San Leandro, Calif., and Pete Tijerina, Mario
Obledo? San Antonio, Tex., for Mexican-American Defense and
Education Fund, Farber & McKelvey, Seymor Farber and Edwin
Lukas, San Francisco, Calif., for American Jewish Congress and
American Jewish Committee, amicue curiae.

Before MERRILL and KOELSCHI circuit judges, and TAYLOR, districtjudge.*

MERRILL, circuit judge :
The yrincipal appellant, the Southern Alameda Spanish Speaking

Organization (SASSO), was successful in obtaining the passage of a
city ordinance rezoning a tract of land within Union City, Calif., to a
multifamily residential category in order to permit the construction
of a federally financed housing project for low- and moderate-income
families. The ordinance was minified almost immediately by a citywide

*Honorable Fred M. Taylor, United States District Judge for the District ofIdaho, sitting by designation.
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referendum. By this action appellants attack the referendum1 and its
results as infringing upon their constitutional rights under the due
process and equal protection clauses of the 14th amendment, and seek
injunctive action directing Union City to implement the zonmg change
notwithstanding the referendum.

In the district court appellants sought, under 28 U.S.C. 22842 an
order convening a three-judge court to entertain their constitutional
.claims. They also moved for a preliminary injunction directing Union
City to put the zoning changes into effect pendente lite. The district
court ruled against the appellants on both motions and that order is
the subject of this appeal.

As incorporated in 1959, Union City combined two existing com-
numities, known as, Decoto and Alvarado. The area was largely agri-
eultural and the two communities were inhabited almost exclusively by
Mexican-American residents.

Since incorporation Union City has absorbed residents both from
Oakland to the north and San Jose to the south. The population has
risen from about 0,600 in 1960 to the current 14,000. During the same
period the composition of the population has also changed ; the Mexi-
ean-American percentage has declined from 55 percent to about 35 to
40 percent of the total.

A master plan for Union City was formally adopted in 1062, after
public hearings. Under that plan, vacant land not then in use was gen-
erally zoned as agricultural, a "holding" classification subject to re-
zoning by city ordinance for urban use at the appropriate time. The
plan did, however, anticipate future use and zonmg. The land here in
question (the "Baker Road tract") was zoned agricultural under the
plan but designated for purposes of rezoning as appropriate for sin-
gle-faniily dwellings.

Since 1962, suburban pressures have created an increasing need for
multifamily housing in Union City and several such units have already
been accommodated through rezoning ordinances. These units have
largely gone to meet the needs of, new residents. The old residents of
Decoto and Alvarado, due to limited incomes, have been unable to
enjoy the housing so provided, and have had to remain in those dis-
tricts, where a substantial portion of the housing is rated substandard.
In 1067, city officials concerned with housing prOblems contracted with
a consulting firm for a comprehensive stucte of 'Deal housing require-
ments. That study, still incomplete, hes resulted in a number of recom-
mendations and a draft master plan. The firm recommended that the
city encourage housing projects for families with low and moderate
incomes, sponsored by nonprofit corporations and financed throueh
Federal aid. The projected master plan designates the tract in question

1 no original complaint was filed prior to the holding of the referendum and
sought to enjoin the referendum itself. When appellants failed to secure that
injunction, an amended and supplementary complaint was filed asserting the
claims now presented.

28 vac,. § 2281 provides :
"An interlocutory or permanent injunction restraining the enforcement, oper-

ation or execution of any State statute by restraining the action of any officer
of such State in the enforcement or execution of such statute, or of an order
made by an administrative board or commission acting under State statute,
shall not be granted by any district court or judge thereof, upon the ground
of the unconstitutionality of such statute unless the application therefor is heard
and determined by a district court of three judges under section 2284 of this title."
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for multifamily dwellings. Although the 1962 plan has not been for-
mally superseded, city officials have in large part accepted the firin's
recommendations. They have infornially abandoned the 1962 plan's
designations of appropriate future use in favor of the updated desig-
nations regarded as more appropriate in light of the city's growth.

Appellant SASS() is qualified to sponsor federally assisted housing
developments for low-income persons and was organized for the pur-
pose of improving housing and living conditions for the Spanish-
speaking people of southern Alameda County. In December 1968, it
obtained an option to purchase the Baker Road tract, where it phinned
to.consti:uct a 280-unit medium density housing project. In accordance
with this objective, SASSO applied to the city planning stall of
Union City for rezoning. After appropriate studies, the planning stafr
recommended the application to the planning commission. Several
months later the planning commission's recommendation for rezoning
(medium density multifamily msi(lential) was approved by the city
council after public hearings; an ordinance was passed on April 7,
1969.

The Baker P.oad tract is adjacent to several tracts of single-family
homes. Opposition to the April 7 ordinance arose there and among
other homeowners; petitions seeking a referendum under section 4051,
California Elections Code,3 were circulated and completed. Pursuant
to section 4052, California Elections Code,' the matter was submitted
to the voters of Union City, who by a vote of 1,149 to 845 rejected the
ordinance. The referendum automatically restored the Baker Road
tract to the agricultural holding category and the city council was
barred from rezoning the tract for medium density, multi-residential
dwellings for a period of 1 year.

IPoLicr Powrn AND Dur Pnocrss

Appellants initially challenge the constitutionality of California's
referendum procedures as applied to the zoning process. They contend
that "referendum zoning" violates due process requirements.

The rights asserted are those of a landowner (SASSO) 5 to be free
from arbitrary restrictions on land use. Appellants assert that regu-
lation of land use by zoning is constitutionally permissible only where

§ 4051. Cal. Elections Codes, provides :
"If a petition protesting against the adoption of an ordinance is . . . sub-

mitted to the clerk of the legislative body of the city within 80 days of the adop-
tion of the ordinance and is signed by not less than 10 percent of the voters of
the city . . . the effective date of the ordinance shall be suspended, and the
legislative body shall reconsider the ordinance."

§ 4052, Cal. Elections Code, provides :
"If the legislative body does not entirely repeal the ordinance against which

the petition is Bled, the legislative body shall submit the ordinance to the voters,
either at a regular municipal election . . . or at a special election . . . . The
ordinance shall not become effective until a majority of the voters voting on
the ordinance vote in favor of it. If the legislative body repeals the ordinance or
submits the ordinance to the voters and a majority of the voters voting on the
ordinance do not vote in favor of it, the ordinance shall not again be enacted by
the legislative body for a period of one year after the date of its repeal by the
legislative body or disapproval by the voters."

'SASSO at the time held an option to purchase the Baker Road tract, for which
it had paid $0,000, subject to forfeit.
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procedural safeguards assure that the resulting limitations have been
determined, by legislatively promulgated standards, to be in the inter-
est of public health, safety, morals, or the general welfare. They con-
tend that the referendum process destroys the necessary procedural
safeguards upon which a municiality's power to zone is based and sub-
jects zoning decisions to the bias, caprice and self-intei est of the voter.
They rely on Waski»gton, ea, rd. ,Seattle ram Trust Co. v. Roberge
(278 U.S. 116, 49 S. Ct. 50 73, L. Ed. 210 (1928) ), and Eubank v. City
of Richmond (226 U.S. 137, 33 S. Ct. 76, 57 14. Ed. 156 (1912) ).

Appellants' reliance on these cases is misplaced. There,local ordi-
nances permitted residents of a neighborhood, by majority vote
(Eubank) or by withholding consent ( Washington), to impose restric-
tions that otherwise had not legislati vely been determined to be in
the public interest. The resultiirr rule, as apphed to appellants' con-
tentions respecting inocedural s'nafeguards, would seem to be that an
expression of neighborhood preference for restraints, uncontrolled by
any legislative responsibility tG apply acceptable publh, interest stand-ards, is not such a determination of what is in the public interest as
will justify an exercise of the police power to zolie.

A referendum, however, is far more than an expression of ambigu-
ously founded neighborhoodpreference. It is :.!ie city itself legislatingthrough its votersan exercise by the voters of their traditional right
through direct legislation to override the views of their elected repre-sentatives as to what serves thespublic interest. Sec Spaulding v. Blair
(403 F. 2d 862 (4th Cir. 1968)). This question lay at the heart of the
proposition put to the voters. 1 hat some voters individually may havefailed to meet their responsibilities as legislators to vote wisely and
unselfishly cannot alter the result.

Nor can it be said that the resulting legislation on its face was sounrelated to acceptable public interest standards as to constitute anarbitrary or unreasonable exercise of the police power. See Washing-ton ea! rd. Seattle Title Trust Co. v. Roberge, supra; /Mark V. Cayof Richmond, supra ; Euclid, Ohio v. Ambler Realty Co. (272 U.S.
365, 395, 47 S. Ct. 114, 71 IA Ed. 303 (1926) ). Many environmentaland social value are involved in a determination of -how land wouldbest be used in the public interest. The choice of the voters of UnionCity is not lacking in support in this regard.

Thus in the present case neither the zoning process itself nor theresult can be said to be such an arbitrary or unreasonable exercise of
the zoning power as to be violative of appellants' right to due processof law. We agree with the district court that no substantial constitu-
tional question was presented by appellants' due process contentions,and that they warranted neither a three-judge court ° nor a prelimi-
nary injunction:7

Appellants contend that both the purpose and the result of thereferendum were to discriminate racially and economically against
the Mexican American residents of Union City. They assert that the

e In so ruling on the substantiality of the constitutional challenge to the Cali-fornia statute, we avoid considering whether the other prerequisites for three-judge court jurisdiction under 28 U.S.C. § 2281 are satisfied. See note 2, supra.7 We note that on similar facts the Oth Circuit through somewhat different rea-soning renched the same result. Ranjel v. City of Lansing, 417 P.2d. 321 324 (6th
Cir. 1909), cert. denied, 897 U.S. 980, 90 S.Ct. 1105, 25 L.Ed.2d 890 (1970).
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referendtun was racially motivated and that its result was to per .
petrate discrimination in Union City against Mexican American
residents with low incomes.

Under the facts of this case we do not believe that the question
of motivation for the referendum (apart from a consideration of its
effects) is an appropriate one for judicial inquiry. In this respect,
Reitman v. Mulkey (387 U.S. 369, 87 S. Ct. 1627, 18 L. Ed. 2d 830
(1967) ) , is distinguishable.

There a constitutional amendment, adopted by the people of Cali-
fornia through a statewide ballot, resulted in the repeal of existing
fair housing laws and prohibited all legislative t....tion abridging the
rights of persons to sell, lease or rent property to whomsoever they
chose. In examining the constitutionality of the amendment, its pur-
pose was treated as a relevant consideration.

Purpose was judged, however, in terms of ultimate effect and his-
torical. context. The only existing restrictions on dealings in land (and
thus the obvious target of the amendment) were those prohibiting pri-
vate discrimination. The only "conceivable" purpose, judged by
wholly objective standards, was to restore the right to discriminate
and protect it against future legislative limitation. The amendment
was held to constitute impermissible State involvement (in the nature
of authorization or encouragement) with private racial discrimina-
tion (387 U.S. at 381, 87 S. Ct. 1627).

The case before us is quite different. As we have noted, many
environmental and social values are involved in determination of
land use. As the district court noted,

. . . [T]here is no more reason to find that [rejection of re-
zoning] was done on the ground of invidious racial discrimi-
nation any more than on perfectly legitimate environmental
grounds which are always and necessarily involved in zoning
MIMS.

If the voters' purpose is to be found here, then, it would seem to.
require far more than a simple application of objective standards. If
the true motive is to be ascertained not through speculation but
through a probing of the private attitudes of the voters, the inquiry
would entail an intolerable invasion of the privacy that must protect
an exercise of the franchise. Spaulding v. Blair, supra.

Appellants' equal protection contentions, however, reach beyond
purpose. They assert that the effect of the referendum is to deny decent
housing and an integrated environment to low-income residents of'
Union City. If, apart from voter motive, the result of this zoning by
referendum is discriminatory in this fashion, in our view a substan-
tial constitutional question is presented.

Surely, if the environmental benefits of land use planning are to be.
enjoyed by a city and the quality of life of its residents is accordingly
to be improved, the poor cannot be excluded from enjoyment of the.
benefits. Given the recognized importance of equal opportunities in
housing,8 it may well be, as matter of law, that it is the responsibility.

See Hunter v. Erickson, 898 U.S. 885, 89 ROL 557, 21 L.Ed.2d 616 (1960) ;.
Jones v. Alfred H. Mayer Co., 892 U.S. 409, 88 S.Ot. 2180, 20 L.Ed.2d 1189 (1968)
Reitman v. Mulkey, supra ; Shelley v. Kraemer, 884 U.S. 1, 68 SAX 886, 92 L.Ed..
1161 (1948) ; Block v. Hirsh, 256 U.S. 185, 41 S.0t. 458, 65 L.Ed. 885 (1921).f
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of a city and its planning officials to see that the city's plan as initiated
or as it develops accommodates the needs of its low-mcome
who usuallyif not alwaysare members of minority groups.9 It
may be, as a matter of fact, that Union City's plan, as it has emerged
from the referendum, fails in this respect. These issues remain to be
resolved.

They do not, however, call for a three-judge court under 28 U.S.C.
section 2281. It is not State law that lias 'brought about the condition
in Union City and the validity of State law is not drawn in question.
State law has enabled Union City to act, but appellants' challenge is
directed not against the State's grant of power but against the manner
in which the city has exercised that power.1°

Nor do we feel that denial of preliminary injunction constituted
abuse of discretion. An injunction here would not serve to freeze the
status quo but mould require that affirmative steps now be taken in
the direction of the ultimate remedy sought by appellants. The fact
that discrimination resulted from the referendum, and that Union City
has failed to make satisfactory provision for low-income housing, is
not so clear as to demand preliminary relief of this nature.

The order of the district court is affirmed.

In Norwalk CORE v. Norwalk Redevelopment Agency, 895 F.2d 920 (2d Cir.
1968), the 2d Circuit has endorsed this broader view of equal portection within a
housing context. That case held that plaintiffs had a cause of action even where
there was no showing of discrimination in housing opportunities [failure to
relocate persons displaced by urban renewal projects] brought about by public
officials. Id. at 982. As the court there stated :

"The fact that the discrimintaion is not inherent in the administration of the
program . . . surely does not excuse the planners from making sure that there
is available relocation housing for all displacees. 'Equal protection of the laws'
means more than merely the absence of governmental action designed to discrimi-
na0; as Judge J. Skelley Wright has said, 'we now firmly recognize that the
arbitrary quality of thoughtlessness can be as disastrous and unfair to private
rights and public interest as the perversity of a willful scheme.' Hobson v. Hansen,
209 F.Supp. 401, 497 (D.D.C. 1967)." 895 F.2d at 981.

2° For the same reason, discriminatory purpose similar to that found in Reit-
man v. Mulkey, supra, would present no three-judge issue.
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CORE v. NORWALK REDEVELOPMENT AGENCY

395 F.2d 920 (2(1 Cir. 1968)

APPEAL

PROM Tim U.S. DISTRICT couwr FOR TI n msTmor OF comizerictrr

AROUED ANUARY 101 1968DEcim JUMP. 7, 1968

JUDGMENT REVERSED AND REMANDED

HAY, circuit judge, dissented.

Jonathan W. Lubell, New York City (Lubell dnd Lubell, New York
City, Stephen L. Fine, Westport, Conn. and Dennis J. Roberts,
Newark, N.J., on the brief), for appellants.

Vincent D. Flaherty, Norwalk, Conn., for appellee Norwalk Re-
development Agency.

Thomas A. Flaherty, South Norwalk, Coim., for appellee city of
Norwalk.

Terrence J. Murphy, Jr., Norwalk, Coim., for appellee Norwalk
Housing Agency.

Robert A. Slava, Norwalk, Conn., for appellees Towne House
Gardens, Inc. and David Katz & Sons, Inc.

Michael C. Farrar, attorney, Department of Justice, Washington,
D.C. (Edwin L. Weisl, Jr., Assistant Attorney General, Alan S.
Rosenthal, attorney, Department of Justice, and Jon 0. Newman,
U.S. attorney, Hartford, Conn., on tho brief), for appellees Robert C.
Weaver, and Charles J. Horan.

Donald Holtman, Simsbury, Conn., for Connecticut Civil Liberties
Union, milieus curiae.

Robert L. Carter and Lewis M. Steel, New York City, for National
Association for the Advancement of Colored People, amicus curiae.

Joseph B. Robison, Sol Rabkin and Bertram S. Halberstadt, New
York City, for National Committee Against Discrimination in Hous-
ing, amiens curiae.

I3efore &WM) KAUFMAN, and HATS, circuit judges.

J. JOSE:11r Smrrn, ci rcuit j udge :
This appeal raises timely and fundamental questions regarding the

availability of the Federal courts to persons who, displaced by urban
renewal programs, claim that they have been deprived of the equal
protection of the laws in connection with Government efforts to assure
their relocation, and that such relocation efforts have not been ade-
quate under the mandate of a Federal statute. The plaintiffs' com-

(640)
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plaint, which attempted to raise these two issues, was dismissed by the
District Court for the District of Connecticut. Norwalk CORE v.
Norwalk Redevelopment Agency (42 F.R.D. 617 (1967)). We hold
that, the district court was in error, and remand for further proceed-
ings not inconsistent with this opinion.

The program involved here is being carried out in the city of Nor-
walkl.Conn., and is designated South Norwalk Renewal Project No. 1
(Project No. Conn. R-34). (Hereinafter "the project.") The liroject
plan was approved by the Common Council of Norwalk (the city's
legislative body) on August 28, 1962, and on June 24, 1963, the Nor-
walk Redevelopment Agency ("the, ak.rency") entered into a loan and
capital grant contract ("the contract') with the Housing and Home
Finance Agency (now the Department of Housing and Urban Devel-
opment, "HUD") under the Housing Acts of 1949 and 1954 ("the
act") ; 63 Stat. 413 (1949), as amended, 42 U.S.C. 1441-1460 (Supp.
1967) ; and 68 Stat. 590 (1954), as amended 42 U.S.C. 1446-1460
(Snpp. 1967).1

Pursuant to section 105(c) of the nett 42 U.S.C. 14o5(c), the con-
tract required that the agency pmvide in the urban renewal area or
in other areas not generally less desirable in regard to public utilities
and public and cotnme rc i al fa ci 1 i ties, decent, sa fe, and sanitary dwell-
ings within the financial means of the families displaced by the project,
equal in number to the number of displaced families, available to
them, and reasonably accessible to their places of employment.

The plaintiffs aro the Norwalk, Conn., chapter of the Congress of
-Racial _Equality, two nonprofit tenants' associations comprised of low-
income Negroes and Puerto Ricans, and eight individuals represent-
ing four classes of low-income Negroes and Puerto Ricans who were
allegedly subjected to discrimination in connection with the project.2
They brought this class action in June 19671 against the Norwalk
H iousing Authority, its executive director and ts members; the Nor-

'The functions of the Housing and Home Finance Agency were transferred to
the Secretary of Housing and Urban Development by section 5 of the Department
of Housing and Urban Development Act, 70 Stat. 009 (1005), as amended, 42
U.S.C. §3534 (Supp.1067 ). See also 81 Stat. 17 (1907). We will use I he
initials HUD throughout this opinion to refer to both the Department of Hous-
ing and Urban Development and its predecessor, the Housing and Home Finance
Agency.

' The four classes are : (1) those still occupying homes within the project area ;
(2) those whose homes in the project area have been demolished, and who now
occupy "overcrowded" rental units outside of the project area but within the
City of Norwalk ; (3) those whose homes in the project area have been de-
molished, and who now occupy rental units "at excesive rentals" outside of the
project area but within the City of Norwalk ; and (4) those who formerly lived
in Norwalk, but "by virtue of the acts of defendants" complained of, now occupy
rental units outside of the City. It is alleged that each class is too numerous
to make it practicable to bring all of Its members before the Court, that each
will be fairly and adequately represented by those plaintiffs who are members
of it, that there are common questions of law and fact affecting the rights of all
lumbers of each class, and that as to each a common relief is sought.

The Spring Street Tenants Association is composed of low income Negroes who
formerly lived in the project area, and who, it is alleged, have not been relocated
into decent and proper housing at rentals within their financial menus and rea-
sonably accessible to their, places of employment. The Day Street-Washington
Village Tenants Association is composed of low-income Negroes and Puerto
Ricans living outside the project area, allegedly in "unsafe and indecent hous-
ing beyond their financial means."

72-100-72-41
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walk lkdevelopinent Agency, its administrator and its members; the
city of Norwalk, its mayor and city clerk; Towne. House Gardens,
Inc.; David Katz & Sons, Inc.; Charles J. Horan, Assistant Regional
Administrator for Renewal Assistance of the U.S. Department of
Housing and Urban Development; and Robert C. Weaver, Secretary
of the U.S. Department of Housing and Urban Development.3

Since the action was dismissed, the allegations of the complaint,
suminnrized in the followincr paragraphs, must be accepted as true.

The agency made its redenopment plans without providing for the
construction of low-rent housing on the ground that the existing low-
mnt public housina in the city, with its predicted turnover, would
adequately meet tlre relocation needs of the low-income Negro and
Puerto Rican families living within the project area. Prior to the
time when it entered into the contract., however, the agency knew :

1. That its turnover figures were exaggerated, arrived at so as
to present apparent facilities for relocation ;

2. That there was a long waiting list for low-rent public hous-
ing in the city, substantially all Negro and Puerto Rican families
and that any plan fsiving priority to families from the project
area in the public housing would impair the housing opportu-
nities of the Negroes and Puerto Ricans on the waiting list.; and

3. That there was discrimination against Negroes and Puerto
Ricans in the private housing market in the city.

Thereafter, the agency learned from reports by the Commission on
Civil Rights of the State of Connecticut and by the agency's "reloca-
tion experts," Urban Dynamics Consultan6, that vacancies in hous-
ing projects in the city were running less than one-half of the pre-
dicted number, that the housing authority received an average of over
800 applications per year for public housmg units, and that discrimin-
ation in rentals in the private or open market was rampant, rentals
to Negro and Puerto Rican families averarring twice as much as that
charged to white families for comparable rousing. The annual report
of the city's department of health for the year 1964 stated that fam-
ilies formerly living in the project area were being crowded into al-
ready overcrowded homes, anil that multiple-dwelling units were
being created from homes which were barely adequate for one family.
The agency knew, plaintiffs allege, that Negro and Puerto Rican
families were being subjected to such hardships and. deprivations in
connection with relocation (not experienced to any substantially equal
degree by white families in the city) that many were being forced to
leave the city entirely, but it continued, nonethelesst to demolish the
homes of lmv-income Negro and Puerto Rican families in the jwoject
area and continued to make additions and revisions in its plans with-
out making any provision for the construction of low-rent housing to

2 Where it is necessary to distinguish nmong the defendants, we will call Horan
mid Weaver the "federal defendants," Towne House Gardens, Inc. and David
Katz & Rolm Inc. the "private defendants," and the remaining defendants the
"local defendants." Towne House is described in the complahit as a Connecticut
corporation to which the City and the Agency have agreed to sell six ncres of land
in the project area ; David Katz & Sons, Inc. Is described as a Connecticut corpora-
tion, the sponsor of the project, the owner and/or operator of the lnrgest number
of apartments and apartment structures in the City, and the owner of one-half
of the stock of Towne House.

636



643

be made nvailable to the Negro and Puerto Rican families being
relocated. The agency also entered into a contract with defendant,
Towne House, in May 1967 for the sale of a 6-acre parcel of land in
the project area to be used for 90 units of moderate-income housm g. at
rentals beyond the financial means of the Negro and Puerto Rican
families being displaced, and that parcel is the only plot of land owned
hy the city which is currently available for the construction of low-
income housing.

Despite the requests of various ,groups and citizens of the city, in-
cluding some of the plaintiffs, HUD has refused to require the con-
struction of low-cost housing, and has approved the sale of the 6-acre
parcel. "Further recourse to HUD would be futile." 4

The complaint goes on to allege that the homes of various of the
plaintiffs and other Negro and Puerto Rican families and individuals
have been demolished, that some of them have been moved to rental
units within the project area on a temporaty basis, and that the city
and agency have:

. . pursued a course of conduct to force the said Negro
and Puerto Rican families out of the onsite housing struc-
tures by rendering such housing unsafe, unsanitary, and in-
decent, by charging rents beyond the financial means of the
families and individuals, by foreing excessive moving of fami-
lies and individuals from one onsite location to another . . .

and by carrying on heavy construction activities around the
said onsite houses."

Some of the displaced Negro and Puerto Rican families have been
compelled to move into overcrowded housing, some into housing at
rentals substantially in excess of their financial means, and some into
housing outside of the city.

The plaintiffs make three claims based upon the foregoing allega-
tions:

1. That they and those whom they represent have been. denied
the equal protection of the laws guaranteed by the 14th amend-
ment and by the laws of the United States ;

2. That the local defendants have intended to deprive low-
income Negro and Puerto Rican families of the equal protection
of the laws, and have intended to force such families out of the
city; and

3. That the defendants have acted in violation of section 105(c)
of the act.

Plaintiffs' prayer for relief included requests that the agency and
city, and Towne House and Katz, be enjoined from transferring or
encumbering the 6-acre parcel, that the agency be enjoined from de-
molishing any residential structure within the project area until the
residents have been relocated into safe and decent housing at rentals
they can afford, and that the district court require the agency, city,
ana authority to proceed "with all deliberate speed," under the super-
vision of the court, to propose a plan for and to construct low-income
housing units on the 6-acre parcel.

'Nothing we say in this opinion precludes defendants from trying to show to
the District Court's satisfaction that plaintiffs have failed to take advantage
of available ndmintstrn tire remedies.
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The essential ground upon which the district court dismissed the
complaint was that both the association and individual plaintiffs
"have no standing to challenge the official conduct here in question"
(42 F.R.D. at 622). The district court also held that the action was
not a proper class action under rule 23 (F. R. Civ. P.).

'The court took into account that the relief asked for in the complaint
was in its view inappropriate, but we are not sure of the extent to
which this underlay its decision. The opinion concluded that "It is the
use of [the] 6-acre tract for moderate-income housing rather than
low-income rental units that forms the basis of the instant action," (42
F.R.D. at 610). This characterization of the action in terms of the
prayer for relief was, in a sense, correct, for the complaint summarized
the action as one for an injunction restrainina the defendants from
proceeding with the sale of the 6-acre parcel band directing them to
build low-rent housing on the parcel, and for an injunction restrain-
ingthe defendan mts fro evicting families living in the project area
mitil all of the families were permanently relocated in housing within
their financial means. Nevertheless, if the complaint was dismissed on
the basis that the relief requested was inappropriate, or beyond the
court's power to grant, the court moved too quickly. Rule 54(c) (F.R.
(1.P.) , states in relevant part that :

Except as to a party against whom a judgment is entered
by default, every final pdgment shall grant the relief to
which the party in whose favor it is rendered is entitled, even
if the party has not demanded such relief in his pleadings.

When a motion to dismiss a complaint is made this rule is read in
conjunction with rules 8, 12, and 15, and its clear and long-accepted
meaning is that a complaint should not be dismissed for legal insuf-
ficiency except where there is a failure to state a claim on which some
relief, not limited by the request in the complaint, can be granted.°

We hold that the allegations of this complaint state constitutional
and statutory claims on which relief can be .granted, that the indi-
vidual plaintiffs have standing to make the clatms, and that this action
was appropriately brought as a class action. We turn first to the issues
presented by plaintiffs' constitutional claim.

The plaintiffs contend that they were denied the equal protection of
the laws when, the defendants acted, knowingly and deliberately, so as
to compound the problem of racial discrimination in the Norwalk
housing market, with the inevitable and intended result that some
Negroes and Puerto Ricans would be forced to leave the city alto-
gether."

DO Moore's Federal Practice ¶ 54.00 (2d ed. 1960) and eases there cited; 2A
Moore's Federal Practice ¶ 12.08; see also A. T. Brod & Co. v. Perlow, 875 P.2d
893, 808 (2 Cir. 1967).

°The complaint asserts that the jurisdiction of the District Court is basN1
upon 28 U.S.C. § 1843(8) and (4) ; and 42 U.S.C. CI 1081, 1082, 1083 and 1088.
Additionally. it is alleged thttt the matter in controversy exceeds the sum of
$10,000, and that there is jurisdiction under 28 U.S.C. § 1881. The complaint
was not dismissed for want of jurisdiction, and none of the defendants has con-
tended before us that jurisdiction is wanting. It is clear that the District Court
has subject ma tter jnrisd tenon.
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The district court never reached the merits of this claim, for it con-
cluded that:

Members of the public, whether living inside or outside a
project area, ordinarily have no standing to challenge plan-
ning of an urban renewal project . . . nor, by alleging
civil rights violations, do they ...min standing they would
otherwise not have [citing cases]. If residents of a project
area cannot challenge a project while it is in the planning
stages and before construction has begun certainly they can
have no stand ling to assert the same tinh of challenge at a
time when planning has been implemented, most of the land
has been purchased and conveyed to developers, and con-
struction of new buildings has been almost completed.

42 F.R.D. at 622.7 It is true that courts have been reluctant to inter-
fere with urban renewal planning. The fact that the reasons for this
reluctance have been himped toaether under the rubric of "lack of
standing. to sue" should not be allowwed to obscure the distinction, neces-
sary albeit not altogether clear between the propriety of allowing
particular plaintiffs to bring litigationtheir standing to sueand
the.propriety of judicial attempts to resolve the problem which the
plaintiffs are attempting to bring before the court (the question of
justiciability.) 8

We consider first the issue of standing. The courts will not, it is clear,
entertain a suit by one who does not have some personal stake in
the outcome of the litimition. See Baker v. Carr (369 U.S. 186, 204,
82 S.Ct. 691, 7 L.Ed. 211 663 (1962)) ) ; Stark v. Wiekard (321 U.S.
288 304, 64 S.Ct. 559, 88 L.Ed. 733 (1944)) : cf. Joint Anti-Famist

Rtgee Committee v. McGrath (341 U.S. 123, 151, 71 S.Ct. 624, 95
(I. 817 (1951) ) (opinion of Mr. Justice Frankfurter) . In Frothznry-

ham v. Mellon (262 U.S. 447, 486-89, 43 S.Ct. 597, 67 L.Ed. 1078
(1923) ), the Supreme Court refused to allow a Federal taxpayer to
challenge the constitutionality of a Federal statute where the plaintiff's
clahned interest in the outcome was simply that "the effect of the
appropriations complained of will be to increase the burden of future
taxation and thereby take her property without due process of law"
(262 U.S. at 486., 43 S.Ct. at 600). The burden of future taxation was
held to be essentially a matter of public, not individual, concern.

7 The District Court did not distinguish the issue of plaintiff's standing to raise
their equal protection claim from that of plaintiffs' standing 'to seek judicial
review of action which the federal defendants have taken under section 103(c)
of the Act. Given the allegations of the complaint, its holding necessarily covered
both issues. Insofar as the question of standing relates to the personal stake
which plaintiffs have in the outcome of the litigation, the issues are the same:
But the question 'whether the constitutional right which plaintiffs are claiming
Is one which the courts will protect must be considered separately from the
question whether the courts will ever review the administrative action which is
challenged. Where such review is not available, the situation is usually charac-
terised as "lack of standing." The question of standing to seek judicial review
of the administrative action is the subject of part 11 of this opinion.

On the unclear distinction between standing and justiciability, see note 13
infra. Our discussion of "standing" in this part of the opinion is limited to the
standing of the individual plaintiffs. We consider the standing of the association
plaintiffs separately in part III.
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Even where a plaintiff has a personal stake in the outcome of a case,
he may be denied standing to sue on thearound that the right which
he is attempting to assert is not one whiteh the courts will recognize.
Thus, one cannot as a general matter object to governmental action on
the basis that it aids one's competitors, for it is said that no legal wrong
results from lawful competition. Alabama Power Co.v. Ickes (302 U.S.
464, 468-469, 58 S.Ct. 300, 82 L.Ed. 374 (1938) ); Kansas City Power
& Light Company v. McKay (96 U.S. App. D.C. 273, 225 F.2d 924,
cert. denied 350 U.S. 884, 76 S.Ct. 137, 100 L.Ed. 780 (1955) ) .° This
court has, accordingly, refused to grant standing to plai»tiffs who
object to urban renewal planning on this basis. Taft Hotel Corp. v.
Houthw and Home Finance Agency (262 F.2d 307 (2 Cir. 1968) ).
cert. denied 359 U.S. 967, 79 S.Ct. 880, 3 L.Ed. 2d 835 (1959) ) ; Berry v.
Housing and Home Finaswe Agency (340 F.2d 939 (2 Cir. 1965) ).

Harrison-Halsted Community Group, Inc. v Housing and Home
Finance Agency (310 F.2d 99 (7 Cir. 1962), cert. denied 373 U.S. 914,
83 S.Ct. 1297, 10 L.Ed. 2d 414 (1963) ), relied on by the district court.
is similar to Taft and Berry. Plaintiffs there sought, to bar the acquisi:
tion and clearing, under an urban renewal program of an area in
Chicago for the use of the Univeisity of They alleged that
they would suffer economic injury if the plan were carried out, and
that some of them had relied on past promises and representations of
Government officials in connection with previously announced plans
for residential and commercial development, in the area. The court
held that it did not appear that any of the plaintiffs' "private legal
rights" had been violated."

The plaintiffs in the case before us are in a very different position.
Their stake in the outcome of the case is immediate and personal, and
the right which they allege has been violatedthe right not to be sub-
jected to racial discrimination in Goverment programsis one which
the courts will protect. Their standing to sue is clear. C f Nashville 1-40
Steeling Committee v. Ellington (387 F. 2d 179 (6 Cir. 1967), cert.
denied 390 U.S. 921, 88 S.Ct. 857, 19 L.Ed. 2d 982 (1968) ).

The district court opinion also raised, at least by implication, the
question of justiciability. Holding that the plaintiffs could not "gain
standing they would otherwise not have" by alleging "civil rights
violations," the Court cited Green Street Association v. Daley (373
F. 2d 1 (7 Cir.). cert. denied 387 U.S. 932, 87 S.Ct. 205408 L.Ed. 2d
995 (1967) ) .11 The complaint in Green Street alleged, inter alit!, that
the urban renewal project which the plaintiffs were attempting to
bring before the court was not undertaken in good faith, but was a

° One may, of course, have standing based on competitive interests where it is
provided by statute. See F. C. C. v. Sanders Brothers Radio Station. 309 U.S.
470. 60 &Ct. 693, 84 L.Ed. : N. (1940), and see part II of this opinion, infra.

" The main question in Harrison-Halsted was whether the plaintiffs had a
right to Judicial review of administrative action taken under the Housing Act
of 1949. See part II, infra.

n The Court also cited Johnson v. Redevelopment Agency of the City of Oakland.
California, 317 F.2d 872 (9 Cir.), cert. denied 375 ,U.S. 915. 84 S.Ct. 216, 11
L.Ed.2d 154 (1963). on this issue. While 'Violation of the Fifth and Fourteenth
Amendments was alleged in that ease, upon appeal the issues had narrowed to
whether or not the defendant had formulated and was carrying out a feasible
plan of relocation as required by section 105(c) of the Act.

640
-a



647

"deliberate plan to create a no-Negro 'buffer zone' between [a] shop-
ping area and [a] surrounding residential communityso that the shop-
ping arca [would] be more attractive to white customers . ," and
thae the plan proposed "relocation of the residents in the cleared area
in accordance with segregated housing patterns .. ." (373 F. 2d at 4).

The seventh circuit characterized the first count of the complaint,
which attempted to raise constitutional issues as to the reasons for
which the plan was undertaken, as "an attempt to obtain Federal
judicial review of a program of urban renewal prior to the exercim of
the power of eminent domain" (373 F. 2d at 6). It held that cases pre-
sentinff such challenges are matters for condemnation proceedings in
the StIte courts if the taking is ostensibly for a public purpose, and
that only in exceptional cases such as Progress Dev. Corp. v. Mitchell
(286 F. 2d 222 (7 Cir. 1961) ) ,12 "where the facts alleged indicate to all
outward appearances that the taking is desianed solely to deny consti-
tutional rights, is the power of eminent doinain subject to ale prior
scrutiny of the Federal courts" (373 F. 2d at 7).

The fourth count of the complaint in Green Street dealt with the
alleged deficiencies in the relocation program. Claims were made under
section 105 of the Housino. Act of 1949 (42 U.S.C. 1455(c) ), section
601 of the Civil Rights AL5ct of 1964 (42 U.S.C. sec. 2000d) , and the
equal protection clause of the 14th amendment. The court discussed
the issue of standing to sue under the two statutes, but not standing to
raise the equal protection claim.

The seventh circuit thus did not say that the Green Street plaintiffs
lacked standing to raise their constitutional claims. Much of what the
court said about the first count of the complaint, however, implies that
it harbored some doubt as to the justiciability of the issues which the
plaintiffs were attempting to raise in that count. It was a concern for
"the practical and efficient administration of urban renewal programs"
(373 F. 2d at 5), and a reluctance to inquire into the subjective reasons
of the legislative authority seeking to acquire the land in question, id.
at 6, which underlay the court's refusal to review the urban renewal
program prior to the exercise of the power of eminent domain.13 The
holding reached was narrow, however : that the issues should be raised,
if at all, in State court condemnation proceedings.

It was contended at oral argument in this case that plaintiffs' con-
stitutional claim is nonjusticiable in particular, that cases such as this
one cannot be 'heard without involving the courts in overall urban re-

13 In Progress. the plaintiffs were subdivision developers who had announced
their intention to sell some of the houses they proposed to construct to Negroes.
The complaint alleged. inter Ma, that the defendants were abusing their power
to condemn land and to enforce local building ordinances so as to discriminate
against plaintiffs because of their announced intention to sell to Negroes. The
Seventh Circuit, characterizing the case as one concerning "the corporate right
to engage in business and maktt a profit," 286 F.2d at 284, held that the District
Court had "erred in granting smnmary .judgment [for defendants] on the com-
plaint." Ibid.

33 Similar concerns underlay the decision in Harrison-Halstead. supra. "Lack of
standing" and "want of justiciability" (or. in different words. the presence of a
"political question") are doctrines serving the same general purpose of assur-
ing that the courts pass only on questions which are raised in actual eases or con-
troversies and which are ripe and appropriate for judicial determination. They
are, therefore, doctrines between which no clear distinction is generally found.
See Bickel. The Least Dangerous Branch. 125-126 (1902) and Note, 77 Yale
L.:r. 966. 976-987 (1968).
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newal planning, and thus in the resolution of questions which are ulti-
mately political. We need not concern ourselves with the problem
raised by the first count of the complaint in Green Street: the jus-
ticiability of a challenae to the basic validity of an urban renewal pro-
wram on the arounethat the proffram as a whole is intended to
achieve or perpetuate racial segregation." Plaintiffs here complain
that they wore denied the equal protection of the laws in the plannin.g
and implementation of the relocation program, and this, at least, is
a justiciable claim. (The seventh circuit agrees for it reached the
merits, of the constitutional issues raised by the fourth count of the
complaint in Green Street.)

We cannot doubt the necessity of discretionary decisionmaldng iii
urban renewal planning. This neces&ty would render unfit for judicial
decision many questions concernint; urban renewal. See Baker v. Carr
(369 U.S. 186, 217, 82 S.Ct. 691, I. Ed. 2d 663 (1962) ) ; cf. Berman
v. Parker (348 U.S. 26, 33, 75 S.Ct. 98, 99 L. Ed. 27 (1954) ). This does
not mean, however, thmt every case or controversy touching this area
lies beyond judicial cognizance. Case-by-ease inquiry is necessary,
with due regard for the need for judicially discoverable and manage-
able standards for resolving problems to be undertaken, and with
recognition to the role played by the coordinate branches of the Fed-
eral Goverment in the planning and implementation of urban re-
newal. See Baker v. Carr, supra (369 U.S. at 208-217, 82 S.Ct. at 691).

The extent to which relocation of those displaced bv urban renewal
is required will necessarily affect the pace at which uiban renewal can
take place, and the priority of goals in urban renewal planning. Issues
are at stake which are, in the truest sense of the worcl, political. For
example, if public housing were required to be available for every dis-
placee of urban renewal, then it would follow, at least in the present
condition of the Nation's cities, that the building of public housing
would be assigned very high priority. The standard for relocation is
thus appropriately set by the legislative and executive branches of
Government, and not by the courts. Congress has provided, in section
105(c) of the act, that the studard for relocation is "decent, safe, and
sanitary dwellings" in the urban renewal area or in other areas not
generally less desirable, within the financial means of the families dis-
placed. The executive branch (HUD) is entrusted with the primary
mponsibility for enforcing this standard.

The basic constitutional claim raised by the allegations of the com-
plaint, as we understand it, is that in Norwalk this standard was less
sufficiently met in the relocation of Negroes and Puerto Ricans than
in the relocation of whites. We need not consider the political question
of the adequacy of the standard to conclude, as we have for reasons set
out below, that proof of these allegations would make out a case of
viOlation of the equal protection clause, and we see no reason to believe
that the courts are incapable of fashionin,a remedies to insure that the
standard is equally met for all citizens. Witb this case only at the
pleadings stage, we do not think that we should speculate on what
specific remedies might be appropriate if the plaintifrs allegations are
proved. As a general matter, the most appropriate form of judicial

Nire note that an overall challenge of this type was considered on the merits
in Nashville 1-40 Steering Committee v. Ellington, 387 Fd.2d 179 (6 Cir. 1967),
cert. denied 390 U.S. 921, 87 S.Ct. 2054, 18 L.Ed.2d 995 (1968).
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relief in cases such as this would be to require proof that the relocation
standard is being met in general as adequately for nonwhites as it is
for whites before allowing the project to go forward. An affirmative
form of relief, such as an order requiring the construction of low-
income housing, would of course be much less appropriate, since it
would necessarily involve the court in areas foreign to its experience
and competence.

If the defendants' argument is that requiring that the relocation
standard be met equally for all displacees, nonwhite as well as white,
will result in delays in the implementation of some urban renewal
programs, the answer is that such delays would be due to the standard,
rather than its equal implementation for all. Whether or not such de-
lays must be prevented is much more in the nature of a political ques-
tion than is the constitutional issue which plaintiffs are attempting
to raise.

Nothing we have said so far would require considering plaintiffs'
constitutional claims, of course, if the complaint did not allege a dep-
rivation of equal protection of the laws, in violation of the 14th
amendment." As we read the district court's opinion, it was held be-
low, on the authority of Green Street, supra, that no such deprivation
was alleged."

One a the allegations in Green Street, as we have noted above was
that the relocation provisions of the urban renewal plan expressly
acknowledged the existence of a segregated residential pattern in the
city of Chicago, and it was contended that implementation 'of these
povisions was in violation of the plaintiffs' rights to equal protection
of the laws. With respect to this, the court said :

The existing "segregated" residential pattern is accidental
to the plan. The city admittedV could not require relocation
in any particular area . it may only determine what. housing
is available in fact slid offer whatever assistance it can in
furnishing this information to displacees. The local defend-
ants may not be enjoined from proceeding with the plan
simply because the plan fails to include what the local defend-
ants would be powerless to enforce"integrated" relocation.

(373 F. 2d at 9.) Similarly, the district court in the case before us
said that the defendants' relocation program "is designed to prevent
displacees from suffering any consequences or changp in circum-
stances, if and when they are relOcated into the discriminatory hous-
ing market. They cannot owe a greater duty to end a situation which
is merely 'accidental' to the plan" (42 F.R.D. at 623).

"U.S.Const. amend. XIV ; § 1: ". . . No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States:
nor shall any State deprive any person of life, liberty, or property, without due
process of law ; or deny to any person within its jurisdiction the equal proteition
of the laws."

" The opinion below could lie read as holding only that plaintiff:I had no stand-
ing to challenge administrative action under the Housing Act of 1949, and that
the Civil Rights Act of 1964 conferred no standing privileges on plaintiffs. See 42
F.R.D. at 622-623. But the complaint clearly raised an equal protection claim
against the local and private defendants, the jurisdiction of the court was prop.
erly alleged (see note 6, supra), and we must read the opinion as having passed
on the equal protection claims.

72-160-72---42
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We do not understand plaintiffs' constitutional araument to be that
defendants must end discrimination in the Noma% open housing
market through the relocation plan, or even that defendants must
find integrated housing for those displaced by the project. Those are
arguments we need not consider until they are appropriately put to us.

What plaintiffs' complaint alleges, in substance, is that in plan-
ning and implementing the project, the local defendants did not
assure, or even attempt to assurez relocation for Negro and Puerto
Rican displacees in compliance with the contract to the same extent
as they did for whites ; indeed, they intended through the combination
of the project and the rampant discrimination in rentals in the Nor-
walk h.ousing market to drive many Negroes and Puerto Ricans out
of the city of-Norwalk. The argument is that proof of these allegations
would make out a case of violation of the equal protection clause.
We agree.

Section 105(c) of the act provides that contracts for loans or
capital grants entered into under the act shall require the avail-
ability or the provision of relocation housina for displacees which
meets the standard set out in that section. Thal standard is designed,
as the district court recognized, toprevent displacees from suffering
a change 4or the worse in their living conditions. It is no secret that
in the present state of our society discrimination in the housing market
means that a change for the worse is generally more likely for members
of minority races than for other displacees.".'rhis means that in many
cases the relocation standard will be easier to meet for white than for
nonwhite displacees." But the fact that the discrimination is not
inherent in the administration of the program, but is, in the words of
the district court, "accidental to the plan, surely does not excuse the
planners from making sure that there is available relocation housing
for all displacees. "Equal protection of the laws" means more than
merely the absence of governmental action desigrned to discriminate ;
as Judge J. Skelly Wright has said, "we now firmly recognize that
the arbitrary quality of thoughtlessness can be as disastrous and un-
fair to private rights and the public interest as the perversity of a
willful scheme." Hobson v. Hansen (269 F. Supp. 401, 497 (D.D.C.
1967) )."

Since the plaintiffs are admittedly displaced as a result of the proj-
ect, there is no question of the presence of "State action" within the
meaning of the 14th amendment. Where the relocation standard
set by Congress is met for those who have access to any housing in
the community which they can afford, but not for those who, by reason
of their race, are denied free access to housing they can afford and

" See, e.g., U.S. Advisory Commission on Intergovernmental Relations, Reloca-
tion : Unequal Treatment of People and Businesses Displaced by Governments
(1965) and Hartman. The Housing of Relocated Families, SO J.Am.Inst.Plan-
ners 26e, 273-274 (1964). '

13 We wish to stress that the specific problem is not that non-white displacees
are, on the average, poorer than white displacees. That may be so, but it is a more
general problem. What we are concerned with is that discrimination which fore-
closes much of the housing market to some racial groups, thereby driving up the
price they must pay for housing. The situation is made worse by the fact that
most people displaced by 'urban renewal are non-white. See Note, 77 Yale L.S.
966, 967 (1960.

" See generally Black, Foreword : "State Action," Equal Protection, and Cali-
fornia's Proposition 14, 81 Harv.L.Rev. (1967).
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must pay more for what they can get, the State action affirms the dis-
crimination in the housing market. This is not "equal protection of
the laws." 20

What we have said may require classification by race. That is some-
thing which the Constitution usually forbids, not because it is
inevitably an impermissible classification, but because it is one which
usually, to our national shame, has been drawn for the purpose of
maintaining racial inequality." Where it is drawn for the purpose of
achieving equality it will be allowed,22 and to the extent it is neces-
sary to avoid unequal treatment by race it will be required."

We hold that plaintiffs' complaint alleges a denial of the equal
protection of the laws, and that the district court should have pro-
ceeded to consider that claim on its merits.

II
The plaintiff's statutory claim is that the Federal.and local defend-

ants have violated section 105(c) of the act (42 U.S.C., sec. 1455(c)
(Supp. 1967) ).24 The district court concluded that plaintiffs lacked
standing to raise this issue. Since the section requires provision for the
relocation of displaced families it can hardly be thought that dis-
placed families such as plaintiff's, do not have the required personal
sake in the outcome of litigation where a violation of the section is

lined. If anybody can raise this claim, it is these_plaintiffs. The
..istion we must answer is whether actions taken by I-MD and local

public agencies undc,r section 105 (c) are ever subject to judicial review.

a We need not consider 'whether the state has so involved itself in acts of private
discrimination in the housing market as to make those otherwise private acts
"state action." See Burton v. Wilmington Parking Authority, 365 U.S. 715, 81
S.Ct. 856, 6 L.Ed.2c1 45 (1961) , cf. Jones v. Alfred H. Mayer Company, 379 F.2d
33 (8 Cir.), cert. granted 389 U.S. 968, 88 S.Ct. 479, 19 L.End 459 (1967) (No.
645).

a. See, e. g., Shelley v. Kraemer, 334 U:S. 1, 68 S.Ct. 836, 92, L.Ed. 1161 (1947) ;
Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954) ;
Cooper.v. Aaron, 358 U.S. 1, 78 S.Ot. 1401, 3 L.Ed.2d 5 (1958).

" Offerman v. Nitkowski, 378 F.2d 22 (2 Cir. 1967) ; Springfield School Com-
mittee v. Barksdale, 348 F.2d 261, 266 (1 Cir. 1965).

a United States v. Jefferson County Board of Education, 380 F.2d 385, 380 (5
Cir., en bane, 1967), affirming 872 F.2d 836 (5 Cir. 1966), cert. denied Bd. of Edu-
cation of the City of Bessemer v. United States, 389 U.S. 840, 88 S.Ct. 77, 19
L.F41.2d 104.

a Section 105 provides, in relevant part : "Contracts for loans or capital grants
shall be made only with a duly authorized local public agency and shall requirethat

* *

,(c) (1) There shalt be a feasible method for the temporary relocation of indi-
viduals and families displaced from the urban renewal area, and there are or are
being provided, in the urban renewal area or in other areas not generally less
desirable in regard to public utilities and public and commercial facilities and at
rents or prices within the financial means of the individuals and families dis-
placed from the urban renewal area, decent, safe, and sanitary dwellings equal
in number to the number of and available to such displaced individuals andfami:
lies and reasonably accessible to their places of employment. . . .

The section's coverage was extended to displaced individuals by the Housing
and Urban Development Act of 1965, and that extension does not apply to this
project. See section 305(c) of that Act, 79 Stat. 476 (1965). So far as now ap-
pears, the plaintiffs all represent displaced families.
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The proposition is now firmly established that "judicial review of a
final agency action by an aggrieved person will not be cut off unless
there is persuasive reason to believe that such was the purpose of Con-
gress." A.bbott Laboratories v. Gardner (387 U.C. 136, 140, 87 S.Ct.
1501, 1511, 18 L.Ed. 2d 681 (1967) ) .25 We have concluded that plaintiffs
are aggrieved, and that there is no persuasive reason to believe that
Congress intended to cut off judicial review.

The defendants maintain that plaintiffs cannot obtain judicial. re-
view of action under section 105(c) unless they can show that Con-
gress, in enacting that section intended to confer upon them a "legal
right" to protection. A "legal right" to protection means2 in. the. ab-
stract, nothing at all. The specific and practical question here is
whether or not plaintiffs may seek enforcement of the section, and
the cases make it clear that the answer turns on whether Congress'
purpose in enacting it was to protect their interests. Hardin v. Ken-
futile?, Utilities Company (390 U.S. 1, 5-7, 88 S. Ct. 651, 19 L.Ed. 2d
787 .(1968)) ; Chicago Junction Case (264 U.S. 258; 44 S.Ct. 317, 68
L.Ed. 667 (1924) ) .26 That was precisely Congress' purpose, as the leg-
islative history of the act clearly indicates :

The bill sets up adequate safeguards against any undue
hardship resulting from the undertaking of slum clearance
under current conditions. It requires, first, that no slum-
clearance project shall be undertaken by a local public agency.
unless there is a feasible means for the temporary relocation'
of the families to be displaced, and unless adequate perma-
nent housing is available or is being made available to them.°

23 See also Cappadora v. Celebrezze, 356 F.2d 1, 6 (2 Cir. 1966) ; 4 Davis, Ad-
ministrative Law Treatise § 28.21 (1965 Stipp.) ; Jaffe, Judicial Control of
Administrative Action, 872-874 (1965).

As the Supreme Court said in Abbott Laboratories v. Gardner, the Administra-
tive Procedure Act, 5 U.S.C. §§ 701-706, under which Plaintiffs here seek judicial
review, reinforced the early cases in which judicial review of administrative
action was entertained. See 387 U.S. at.140, 87 &Ct. 1507.

5 U.S.C. § 701 provides that "This chapter applies . . . except to the, eitent
that (1) statutes preclude judicial review ; or. (2) agency action is connnitted to
agency discretion by law." There is no need for us to consider whether thou ex-
ceptions apply only where Congress' intent in the matter IS explicit; for we
discern no Congressional intent, implied or explicit, to preclude review or to com-
mit determinations under section 105 (c) to HUD's absolute discretion. See Davis,
"Judicial Control of Administrative Action" : A Review, 66 Colum.LRei.. 635,
651-652 (1966). The Supreme Court, by framing the test as "persuasive reaion to
believe that such was the purpose of Congress,":appears to say that the intent
may be implied. 887 U.S. at 140, 87 S.Ct. at 151. .

°The Administrative Procedure Act, 5 U.S.C. §,702 provides that "A perkon
suffering legal wrong because of agency action, or adversely, affected or aggrieved
by agency action within the meaning of a relevant statute is entitled to judicial
review thereof." We do ,.not think that this language is to be construed. , as
limiting judicial review to those situations where Congress has explicitly re-
ferred to persons "adversely affected" or "aggrieved" by agency action. That
would not be a "hospitable" interpretation of the Act's "generous". rule* provi-
sions. Abbott Laboratories v. Gardner, 887 U.S. at 140-141, 87 S.Ct. at 1507. We
will. in accordance with what the Supreme Court has said in Hardin' v. Kentucky
Utilities Company, supra, consider any person attempting to assert an interest,
personal to him, which the "relevant statute" was specifically designed to pixitect,
and which he claims is.not being protected, as "adversely affected or aggrieved"
within the meaning of that statute. , _

S.Rep. No. 84, 81st Cong.., 1st Sess., in U.S.Olide Cong.Serv.- (1949) pp 1550,
1564.
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Congress was deeply concerned that slum conditions be eliminated,
not merely displaced to grow up elsewhere. The Senate report stated,
in words which have when read today a somewhat prophetic ring:

Approximately one out of every five of our urban families
is living today under slum conditions which, in turn, are the
breeding ground for disease, juvenile delinquency, and crime.
Your committee is convinced that the Nation cannot and
should not tolerate indefinitely the social costs resulting from
the impact of these conditions.28

The relocation requirements of section 105(c) were not enough, of
course, to ensure the eliihination of slum conditions, and Congress
recognized this fact." But they were designed to work toward that
end by earanteeing that, in clearing slum areas, Government would
not be drivina into still worse conditions the people who lived in those
areas. As theeSenate committee put it, the bill set up adequate safe-
guards against any undue hardship.

It has been suggested to us that since section 105(c) only provides
that the relocation requirements be included in loan or capital grant
contracts, the requirements are merely contract rights possessed by
the Federal Government, which cannot be enforced by displaces. This
is a proposition we cannot accept, for much more is involved here than
a narrow issue of contract rights. As we have already said, the fact
that Congress intended to protect the specific interests of displacees
when it enacted the section is enough to give the displacees standing,
in the absence of a persualive reason to believe that Congress intended
to cut off judicial review. Judicial review obtains not only to advance
what have traditionally been viewed as "legal rights," but also to vin-
dicate the public interest," and Congress has made clear its view that
adequate relocation is in the public interest. That Congress provided
for enforcement of the relocation provisions through contracts with
the local agencies does not weaken the appropriateness of judicial re-
view, for inch a method of enforcement is natural where Congress is
speegying what requirements local agencies must meet in order to
receive Federal aid. The possibility that an administrative agency,
charged with enforcing a requirement established by Congress in the
public interest, will not adequately perform the task is equally great
whether enforcement is through contract or through direct regula-
tion. Accordingly, the reasons for allowing those who have a direct,
personal interest in furthering the congressional purpose to seek judi-
cial review of administrative action are as compelling -in one situation
is in the other.

We have found no reason to believe that Congress intended to cut
off judicial review under the act. Nothing in the act or its legislative

Id. at p. 1560.
'I See id. at 1561; and see generally. Note, Judicial Review of Displacee Reloca-

tion in Urban Renewal, 77 Yale.L..T. 966 (1968).
" See Scenic Hudson Preservation Conference v. F. P. C., 354 F.2d 608, 615-617

(2 Cir. 1965), cert. dOnied Consolidated Ediron Co. of New York, Inc. v. Scenic
Hudson . Preservation Conference, 384 U.& 941, 86 S.Ct. 1462, 16' L.Ed.2d 540
(1966) ; Office of Communication of United Church of Christ v. F.' C. 0, 359 F.2d
994, 1000-1006 (D.O.Cir. 1966). See generally Relch,, The Law..of, the planned
Society, 75*Yale W. 1227 (1968).
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history indicates such an intent,31 and we do not think that it can be
inferred from the nature of the subject with which the acts deals.
The defendants have argued that urban renewal does not readily lend
itself to judicial review, and, in the words of the Supreme Comt in
Perkins v. Lukens Steel Co., (310 U.S. 113, 131-132, 60 S.Ct. 869,
1879, 84 L.Ed. 1108 (1940) ), that :

The interference of the courts with the performance of the
ordinary duties of the executive departments of the Govern-
ment, would be productive of nothing but mischief . . .

We have already indicated in part I of this opinion our general
views on the appropriate scope of judicial review in this area. We
are not subjecting to judicial scrutiny the _planning of urban renewal
programs, see Berman v. Parker (348 U.S. 26, 75 S.Ct. 98, 99 L.Ed.
27 (1954) ), nor are we considering the adequacy of the relocation
standard set by Congress.32 The judicial review which we make avail-
able to the displacees in this case is entirely different froM the sweep-
ing judicial action sought by the respondents in Perkins, who could
pomt to no statute enacted for their protection and giving them
standing. (See especially 310 U.S. at 126-121, 60 S.Ct. at 869.)

Since this case has not advanced past the pleadings stage, and there
is nothing before us to indicate what efforts HUD has made to re-
quire relocation in compliance with the standard of section 105 (c), or
what the plaintiffs claim HUD should have done, it would be a mis-
take for us to attempt at this time to state specifically what we would
expect of IMD in this respect.33

The defendants have relied heavily in their briefs and oral arau-
ment upon Joltn,wn v. Redevelopment Agency, of the City of Oalcaul,
California (317 F.2d 872 (9 Cir.), cert. denied 375 U.S. 915, 84 S.Ct.
216, 11 L. Ed. 2d 154 (1963) ), and Green Street Association v. Daley,
(373 F.2d 1 (7 Cir.), cert. denied 387 U.S. 932, 87 S.Ct. 2054, 18 L. Ed.
2d 995 (1967) ). We decline to follow those cases to the extent they are
inconsistent with what we have said here.

The Seventh Circuit held in Green Street 34 that the plaintiffs there
had no standing to claim that relocation provisions were inadequate
under section 105(c) , relying entirely on its decision in Harmon-
Halsted Community Group, Inc. v. Housing and Home Finance
Agency (310 F.2d 99 (7 Cir. 1962) ), cert. denied 373 U.S. 914, 83
S.Ct. 1297, 10 L.Ed.2(1 414 (1963). The plaintiffs in Harrison-Halsted
objected to certain land use decisions in an urban renewal project. They
claimed that they had standing to seek judicial review of actions of the
Housing and Home Finance _Agency (predecessor of HUD) because

It has been pointed out that where Congress intends that administrative de
terminations under the Act may be unreviewable, it has said so explicitly : under
section 114 of the Act, added in 1964, 78 Stat. 788-90, as amended 42 U.S.C.
1 1465(e) (Supp. 1967), determinations with regard to relocation assistance par
3nents may be made unreviewable. Note, 77 Yale L.J. 966, 972 n. 28 (1968).

32 See text following note 14, supra.
as The provisions of the Administrative Procedure Act on scope of judicial re-

view are set out in 5 U.S.C. 1 706. We note that the plaintiffs are requesting
review of a substantive determination, rather than of the procedures followed by
HUD in making the determination sought to be reviewed.

°I We have discussed other aspects of the Green Street decision in part 1
of this opinion.
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they would suffer economic injury as a result of those actions. The
court's conclusion that the interest asserted was not sufficient to support
standing was based on a long line of cases holding that injury through
economic competition is generally not a sufficient basis for standing
to sue." But none of 'those cases supports a holdinw that displacees
have no standing to seek judicial review of agency action under section
105 (c). It has always been held that a competitive interest of the
kind asserted in those cases is sufficient to support standing where the
statute2 under which the action sought to be reviewed has been taken,
in one intended to protect that interests° The interest which displacees
have in beina relocated in decent, safe and sanitary housingin no less
important tan any other interest, "competitive" or otherwise, which
has been given statutory protection. Since Congress specifically in-
tended to protect the displacees' interact in adequate relocation, the
displacees have standina.

It has been suggesteethat Johnson v. Redevelopment Agency of the
City of Oakland, California, supra need not be read to preclude alto-
gether judicial review of agency aclion under t05(c)."' We think that
a fair reading of the opinion in that case indicates that the ninth
circuit viewed Congress' decision to incorporate relocation require-
ments in contracts with the local agencies as precluding judicial re-
view. (See 317 F.2d at 874.) We have already given our reasons for
rejecting that view.ss

The approach we have taken is consistent with our decision in Gart
v. Cole, (263 F.2d 244 (2 Cir.) , cert. denied 359 U.S. 978, 79 S.Ct. 898,
3 L.Ed.2d 929 (1959) ). The appellants in that case claimed standing
to assert violations of the Housing Act's alleged requirement of open
bidding on all property sold as part of the project involved. We
concluded that the sections allegeclly establishing the requirements
were "designed to protect not the interests of landowners or tenants
in a redevelopment area, but those of the public atlarge," and we held,
on the basis of familiar authority already discussed in this opinion,

"Alabama Power Co. v. Ickes, 302 U.S. 464, 58 S:Ct. 300. 82 L.Ed. 374 (1938) ;
Berry v. Housing and Home Finance Agency, 340 F.2d 939 (2 Cir. 196$) ; Taft
Hotel Corp. v. Housing and Home Finance Agency, 262 F.2d 307 (2 Cir. 1958),
cert. denied 359 U.S. 961, 79 S.Ct. 880, 3 L.Ed.2d 5 (1959) ; Pennsylvania
Railroad Company v. Dillon, 335 F.2d 292 (D.C.Cir.), cert. denied American-
Hawaiian S. S. Co. v. Dillon. 379 U.S. 945. 85 S.Ct. 437, 13 L.Ed. 2d 543 (1964) ;
Allied-City Wide v. Cole, 97 U.S.App. D.C. 277, 230 F.2d 827 (1956) Kansas
City Power & Light Company v. McKay, 96 U.S.App.D.C. 273, 225 F.2d 924, cert.
denied 350 U.S. 884, 76 S.Ct. 137, 100 L.Ed. 780 (1955) ; Pittsburgh Hotels
Association, Inc. v. Urban Redevelopment Authority of Pittsburgh, 309 F.2d 186
(3 Cir. 1962), cert. denied Hilton Hotels Corp. v. Urban Redevelopment Au-
thority of Pittsburgh, 372 U.S. 916, 83 S.Ct. 730, ,9 L.Ed.2d 723 (1963). De-
fendants have relied upon some of these eases in their briefs, pointing to lan-
guage suggesting that the availability of judicial review turns upon the presence
of Congressional intent to 'bestow a "legal right" to protection, or, in other
cases, upon the invasion of a "legally protected right." The results reached in
there eases are entirely consistent with the result reached here.

" Hardin v. Kentucky Utilities Company, supra ; Chicago Junction Case,
supra.

" Note, 73 Yale U. 1080 (1964).
" The opinion in Johnson makes reference to Hunter v. City of New York,

121 N.Y.2d 841 (Sup.Ct.1953). We read that ease as holding that state courts
have no jurisdiction to review the actions of agencies of the federal govern-
ment.
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that the appellants could not challenge an expenditure of funds "as
representatives of so broad an *crest," (263 F.2d at 250). We went
on to hold that the plaintiffs did have standing to challenge a refusal
to grant them an oral hearing on the feasibility of the project's relo-
cation plan and to claim that the'administrator had improperly dele-
eted his chity to review the feasibility of the project's relocation pro-
visions. Our inquiry there, as here was explicitly whether the relevant
statutory provisions were designed to protect the interests which the
plaintiffs were asserting.39 (See 263 F.2d at 251.) The defendants have
argued that Gart v. Cole slaould be distinguished as involving proce-
dural claims, rather than substantive ones. Although the scope of
judicial review of substantive questions may differ from the scope
of review where procedural questions are at issuel this does not make
Gart v. Cole irrelevant. The question before us is standing, not the
ultimate scope of review.

We hold, then, that judicial review of agency action under section
105(c) of the act is available to displacees.49 This does not mean of
course, that the courts are to intervene in relocation activities aCthe
behest of every displacee disappointed in hii relocation. Familiar doc-
trines limit the occasions on which particular judicial remedies, if any,
are appropriate. In determining whether, there has been compliance
with section 105(c) of the act, courts will evaluate agency efforts and
success at relocation with a realistic awareness of the problems facing
urban renewal proarams. Objections by individual displacees b
on too literal an inlerpretation of the act's standards could unneces-
sarily interfere with programs of benefit. to the entire community.

III
Tbe district court held that this suit could not properly be brought

aS a class action under rule 23 of the Federal rules because there were
no questions of law or fact common to the class or classes which the
plaintiffs claim to represent. We think that the district court erred in
reading the complaint as requesting ultimately that the court concern
itself with the particular circunistances of each displacee's relocation."

" Cf. Merge v. Sharott, 341 F.2d 989 (3 Cir. 1965)
"The plaintiffs contend that section 601 of the Civil Rights Act of 1964,

42 U.S.O. § 2000d; is an independent basis on which they have standing to sue,
That contention presents a question which we do not think we should decide
at this stage of this case. We do not read the section to set forth require-
ments differing from what is required of the states by the Fourteenth Amend-
ment, and thus the plaintiffs need not rely on the section to assert their
claims of discrimination against the local defendants or to obtain,relief against
them: Since we do not know what the plaintiffs would have the District Court
require of the federal' defendants, we do not know whether section 601-- is rele-
vant io far as the federaldefendants are concerned. The framework of sec-
tions 601-605 of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d-2000d-4, indicates
that those sections are intended to assign to federal agencies an independent
responsibility to bar-discrimination in federally assisted program&

We note that in Bossier Parish' School Board v. Lemon,-370 F.2d 847 (5
Cir.), cert. denied 388 U.S. 911, 87 S.Ct. 2116, 18 L.Ed.2d 1350 (1967), where
it was held that the plaintiffs had standing to sue under section 601, the de-
fendánts contended that the'Fourteenth Amendment wasinapplicable becaUse
.the. school' children being' segregated 'were "federal} children.' 'But -cf.. Gau-
treaux v., ChillagO, Housing Authority,: 265 ,F.Supp.. 582, (N. D.M.,,1967).

41 The local defendants assert in their brief that it was held in Cypress v.
Newport News General and Nonsectarian Hospital Association, 375 F.2d 648,

650



Ii

1.

657

The complaint alleges both that Negroes and Puerto Ricans were dis-
criminated against in connection with relocation and that the reloca-
tion standards of section 105 (c) were generally not met for Negro and
Puerto Rican displacees. These allegations clearly raise questions of
fact common to the class which plaintiffs represent. The fact that some
members of the class were personally satisfied with the defendants'
relocation efforts is irrelevant. (C f. Potts .v. Flax, 313 F.2d 284, 288
289 (5 Cir. 1963) .) 42

The association plaintiffs were denied standing below because they
are "not themselves members of the classes whose rights they claim to
be asserting." 42 F.R.D. at 622. We think that the reasons for requiring
an individual plaintiff in a class action to be a member of the class do
not necessarily preclude an association from representing a class where
its raison d'etre is to represent the interests of that class. We do not
decide, however, whether the association plaintiffs have standing. The
answer to that question depends on whether there is a compiling need
to grant them standing in order that the constitutional rights of per-
sons not immediately before the court might be vindicated. See
NAACP v. State of Alabama, ex rel. Patterson, (357 U.S. 449, 458
4601 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958).43 It appears to us that the
individual plaint] ffs can adequately represent the interests of all mem-
bers of the relevant class, but we will not preclude the plaintiffs from
trying to show to the district court's satisfaction that it is only the
association plaintiffs which can perform this function.

Judgment reversed.
Remanded for further proceedings not inconsistent with this

opinion.

HATS, Circuit Judge (dissenting) :
I would affirm the determination of the district court.
The issues which the plaintiffs offer are not justiciable and the rem-

edies they seek are not within the power of the court to grant. (See
Perkins v. Lukens Steel Co., 310 U.S. 113, 131-132, 60 S.Ct. 869, 879,

653 (4 Cir. 1967), that unless abuse is shown the trial court's decision as to
whether or not a proper class action has been brought is final. The Fourth
Circuit said nothing of the kind in that case. The Court was addressing itself
specifically to the question whether the number of members of the class was
sufficiently, large to meet the requirement of Rule 23(a) (1) that the class be
so numerous that joinder of all members is impracticable. That is a question
of fact which the court naturally held to be within the competence of the Dis-
trict Court to determine. It is alleged in this ease that the class is sufficiently
numerous, and the District Court did not find otherwise.

" We further hold that the requirements of Rule 23(b) have been met. The
District Court concluded that Rule 23 (b) (2) was not satisfied because the
specific relief requested by the plaintiffs was not, in its view, appropriate.
We have already given our reasons for holding that the court is not limited to
granting the relief requested, and it appears to us that final injunctive or declara-
tory relief with respect to the class as a whole would be appropriate if the allega-
tions of the complaint are proved.

43 We reject the local defendants' contention that an association cannot repre-
sent the rights of its members unless the interests of the association itself are
involved. In NAACP v. State of Alabama, ex rel. Patterson, the Supreme Court
specifically referred to the likelihood that the association itself would be ad-
versely affected as a "further factor" pointing towards the holding of standing.
357 U.S. at 459-60, 78 S.Ot. at 1163.
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84 L.Ed. 1108 (1940) ("The interference of the courts with the per-
formance of the ordinary duties of the executive departments of the
Govermnent, would be productive of nothing but mischief," quoting
Decatur v. Paulding, 39 U.S. (14 Pet.) 497, 516;10 L.Ed. 559 (1840) ) ;
Berman v. Parker, 348 U.S. 26, 33, 75 S.Ct. 982102, 99 L.Ed. 27 (1954.)
("We do not sit to determine whether a particular housing propet

or is not desirable") .)
The holding that plaintiffs do not have standing to bring the action

is another formulation of the same principles. See Green Street A880-
ciation v. Daley (373 F.2d 1 (7th Cir.), cert. denied., 387 U.S. 932, 87
S.Ct. 2054, 18 L.Ed.2d 995 (1967) )_; Berry v. Housing and Home Fi-
nance Agency, (340 F.2d 939 (2d Cir. 1965) (per cunam) ) ; Johnson
v. Redevelopment Agency, (317 F.2d 872 (9th Cir.), cert. denied, 375
U.S. 915, 84 S.Ct. 216, 11 L.Ed.2d 154 (1963) ) ; .Pittsburgh Hotels
Association v. Urbam Redevelopment Authority (309 F.2d 186 (3d
Cir. 1962), cert. denied sub. nom.) Hilton Hotds Corp. v. Urban Re-
development Authority (372 U.S. 916, 83 S.Ct. 730, 9 L.Ed.2d 723
(1963)) ; Taft Hotel Corp. v. Housing amd Home Finance Agency,
(262 F.2d 307 (2d Cir. 1958) (per cunam) cert. denied, 359 U.S. 967,
79 S.Ct. 880, 3 L.Ed.2d 835 (1959) ) ; Allied-City Wide, Inc. v. Cole,
(97 U.S. App.D.C. 277, 230 F.2d 827(1956) (per curiam)).

The Federal courts cannot administer the housing program.
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JAMES v. VALTIERRA

402 U.S. 137 (1971)

APPEAL
FROM THE U.S. DISTRICT COURT) NORTHERN DISTRICT OF CALIFORNIA

Arnim 26, 1971

OPINION OF THE COURT

Mr. Justice MACE delivered the opinion of the Court.
These cases raise but a single issue. It grows out of the United States

Housing Act of 1937, 42 U.S.C. 1401 et seq., which established a Fed-
eral housincr agency authorized to make loans and grants to State
aaencies fort'slum clearance and low-rent housing projects. In response,
tlie California Legislature created in each county and aty a public
housing authority to take advantage of the financing made available
by the Federal Housing Act. See California Health and Safety Code
.section 34240. At the time the Federal legislation was passed the Cali-
fornia constitution had for many years reserved to the State's people
the power to initiate legiSlation and to reject or approve by referen-
dum any act passed by the State legislature. California constitution
article IV, section 1. The same section reserved to the electors of coun-
ties and cities the power of initiative and referendum over acts of local
government bodies. In 1950, however, the State supreme court held
that local authorities' decisions on seeking Federal aid for public hous-
ing projects were "executive" and "administrative," not 9egislative,"
and therefore the State constitution's referendum provisions did not
apply to these actions.' Within 6 months of that ilecision the Cali-
fornia voters adopted article XXXIV of the State constitution to
bring public housing decisions under the State's referendum policy.
The article provided that no low-rent housing project should be de-
veloped, constructed or acquired in any manner by a State public body
until the project was approved by a majority of those voting at a com-
munity election.'

Housing Authority v. Superior Court, 85 Cal. 2d 550, 557-558 (1950) .
"Section I. No low rent housing project shall hereafter be developed, con-

structed, or acquired in any manner by any state public body until, a majority of
the qualified electors of the city, town or county, as the case may be, in which it

is proposed to develop, construct, or acquire the same, voting upon such issue,
approve such project by voting in favor thereof at an election to be held for that
purpose, or at any geenral or special election.

"For the purpose of this article the term 'low rent housing project' shall mean
any development composed of urban or rural dwellings, apartments or other living
accommodations for persons of low income, financed in whole or in part by the
Federal Government or a state public body or to which the Federal Government

(659)
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Tho present suits were brought by citizens of San. Jose, Calif., and.
San Mateo County, localities where housing authorities could not ap-
ply for Federal funds because low-cost housing proposals had, been
defeated in referendums. The plaintiffs, who axe eligible for low-cost
public housing, sou

ight
a declaration that article XXXIV was uncon-

stitutional because ts referendum requirement violated :
1. The supremacy clause of the U.S. Constitution ;
2. The privileges and immunities clause ; and
3. The Equal protection clause.

A three-judge court held that article XX.XTV denied the plaintiffs
equal protection of the laws and it enjoined its enforcement; 313 F.
Supp. 1 (ND Cal. 1970). Two appeals were taken from the judgment,
one by the San Jose City Council, and the other by a single member of
the council. We noted probable jurisdiction of both appeals 398 U.S.
949 (1970) ; 399 U.S. 925 (1970). For the reasons that iollow, we
reverse.

The three-judge court found the supremacy clause argument un-
persuasive, and we acrree. By the Housing A.ct of 1937 the Federal
Government has offered aid to States and local governments for the
creation of low-rent public housing. However, the Federal le,g,islation
does not purport to require that local governments accept this or to
outlaw local referendums on whether the aid should be accepted. We
also find the privileges and immunities argument without merit.

While the district court cited several cases of this court, its chief
reliance plainly rested on Hunter v. Erickson, 393 U.S. 385 (1969).
The first paragraph in the district court's decision stated simply : "We
hold article XXXIV to be unconstitutional. Hunter v. Erickson . . . ."
The court below erred in relying on Hunter to invalidate article
XXXIV. Unlike the ease before us Hunter rested on the conclusion
that. Akron's referendum law denied equal protection by placing "spe
cial burdens on racial minorities within the governmental process." Id.,
at 391. In Humter the citizens of Akron had amended the city charter
to require that any ordinance regulating reall estate on the basis of race,
color, religion, or national origin could not take effect without ap-
proval by a majority of tliOse voting in a city election. The court 'held
that the amendment created a classification based upon race because it
required that laws dealing with racial housing matters could take
effect only if they survived a mandatory referendum while other hous-
ing ordinances took effect without any such special election:- The
opinion noted :

Because the core of the 14th amendment is the prevention
of meaningful and unjustifiable official distinctions based on
race, rciting a group of racial discrimination cases) racial
classifications are "constitutionally suspect" . . .. and subject
to the "most rigid scrutiny. . . ." They "bear a far heavier
burden of justification than other classification§. . ." Id., at
391-392.

or a state public body extends assiStance by supplying all or part of the labor,
by guaranteeing the payment of liens, or otherwise.... , '7,

"For the. purposes .of . this articleonly.'persons of low, income' shall mean per!
sons or. families who:lack tbe amount .of income which is necessary (as. deter-
mined by the state 'public body developing, constructing, or acquiring: the.,hous-
ing prOject) to enable them, without financial assistance, tO live in decent, safe
and sanitary 'dwellings, without overcrOWding. . . ."
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The court concluded that Akron had advanced no sufficient reasons to
jukify this racial classification and hence that it was unconstitutional
under the 14th amendment.

UlAike the Akron referendum provision, it cannot be said that Cali-
fornia's article XXXIV regts on "distinctions based on race." Id., at
391. The article requires referendum approval for an3r low-rent public
housing project, not only for projects which will be occupied by a
racial minority. And the record here would not support any claim that
a.law seeming17 neutral on its face is in fact aimed at a racial minor-
ity. Cf. Gomillion v. Lightfoot, 364 U.S. 339 (1960). The present case
could be affirmed only by extending Hunter, and this we decline to do.

California's entire history demonstrates the repeated use of referen-
dmns to give citizens a voice on questions of public policy. A referen-
dum provision was included in the first State constitution California
constitution of 1849,

i
article VIII, and referendtuns have teen a com-

monplace occurence n the State's active political life.3 Provisions for
referendums demonstrate devotion to democracy, not to bias dis-
crimination, or prejudice. Nonetheless, appellees contend that lirticle
XXXIV denies them equal protection because it demands a mandatory
referendum while many other referendums only take place upon
citizen initiative. They suggest that the mandatory nature of the
article XXXIV referendum constitutes unconstitutional discrimin-
ation because it hampers persons desiring public housing from achiev-
ing their objective when no such roadblock faces other groups seeking
to influence other public decisions to their advantage. But of course a
lawmaking 13rocedure that "disadvantages" a particular group does
not always deny equal protection. Under any Such holding, presumably
a State would not be able to require referendunis on any subject unless
referendums were required on all, because they would always dis-
advantage, some group. And this, court would be required to analyze
governmental structures to determine whether a gubernatorial veto
provision or a filibuster rule is likely to "disadvantage" any of the
diveise and shifting groups that make up the American people.
.*.FUrthermoie, an examination of California law reveals that persons
advocating low-income housing have not been singled out for manda-
tory referendums while no other group must face that obstacle. Man-
datory referendums are required for approval of State constitutional
amend.ments, for the issuance of general obligation long-term bonds by
local ,crovernments, and for certain municipal territorial annexations.
See California constitution article XVIII, article XIII, section 40;
article XI, section 2 (b). California statute books contain much legis-
lation first enacted 13y voter initiative, and no such law can be
repealed or amended except by referendum. California constitution
article IV, section 24(c). Some California cities have wisely provided
that their public parks may not be alienated without mandatory
referendums see, for example, San Jose Charter, section 1700.

The peopfeof California have also decided by their own vote to
require referendum approval of low-rent public housing projects. This
procedure insures that all the people of a community will have a
voice in a decision which may lead to large expenditures of local
governmental funds for increased public services and to lower tax

See, e.g., Crouch, Winston W. "The Initiative and Referendum in California,"
The Haynes Foundation, Los Angeles, 1950.
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revenues.4 It gives them a voice in decisions that will affect tho future
development of their own community. This procedure for democratic
decisionmaking does not violate the constitutional command that no
State shall deny to any person "the equal protection of the laws."

The judgment of the three-judge court is reversed and the case is
remanded for dismissal of the complaint.

Rever8ed.

Mr. Justice DOUGLAS took no part in the consideration or decision
of this case.

Mr. Justice MARSHALL, whom Mr. Justice BRENNAN and Mr. Justice
BrAcinturr join, dissenting.

By its very terms, the mandatory prior referendum provision of
Article 34 applies solely to :

... any development composed of urban or rural dwellings,
apartments or other living accommodations for persons of low
income, financed in whole or in part by the Federal Govern-
ment or a state public body or to which the Federal Govern-
ment or a state public body extends asistance by supplying all
or part of the labor, by guaranteeing the payment of liens, or
otherwise.

Persons of low income are defined as :
. . . persons or families who lack the amount of income

which is necessary . . . to enable themz without financial assist-
ance, to live in decent, safe and sanitary dwellings, without
overcrowding.

The article explicitly singles out low-incomepersons to bear its burden..
Publicly, assisted housing developments designed to accommodate thern
aged, veterans, State employees, persons of moderate income, or any
class of citizens other than the poor, need not be approve& by prior
referenda.5

In my view, article 34 on its face constitutes invidious discrimina-.
tion which the equal protection clause of the 14 amendment plainly.
proMbits. "The States, of course, aro prohibited by the equal protection
clause from discriminating between rich' and 'poor'. as such in the.

4 Public low-rent housing projects are financed through bonds issued by the local
housing authority. To be sure, the Federal Government contractito make con-:.
tributions sufficient to cover interest and principal, but the local government body
must agree to provide all municipal services for the units and to waive all taxes
on the property. The local services to be provided include school, police, and fire
protection, sewers, streets, drains, and lighting. Some of the cost Is defrayed by
the local governing body's receipt of 10% of the housing project rentals, but of*
course the rentals are set artificially low. Both appellants and appellees agree-
that the building of federally-financed low-cost housing entails costs to the local
community. Appellant Shaffer's Brief, at 84-85, Appellee's Brief, at 47. See also.
42 U.S. § § 1401-1430.

California la authorizei the formation of Renewal Area Agencies whose pur-.
poses include the construction of "low income, middle income and normal market
housing," California Health and Safety Code § § 83701- et seq. Only low income.
housing programs are subject to the mandatory referendum provision of Arti-
cle 34 even though all of the agencies'. programs may receive substantial govern--
mental assistance. .
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formulation and application of their laws." Douglas v. California,372
U.S. 353, 361 (1963) (Mr. Justice Harlan, dissenting). Article 31 is
neither "a law of general applicability that may affect the poor more
harshly than it does the rich," ibid, nor an "effort to redress economic
imbalances," ibid. It is rather an explicit classification on the basis of
povertya suspect classification which demands exacting judicial
scrutiny, see McDonald v. Board of Education, 394 U.S. 802, 807
(1969) ; Harper v. Virginia Board of Elections, 383 U.S. 663 (1966) ;
Douglass v. California, 372 U.S. 353 (1963).

The Court, however, chooses to subject the article to no scrutiny
whatsoever and treats the provision as if it contained a totally benign,
technical economic classification. Both the appellees and the Solicitor
General of the United States as amicus curiae have strenuously argued,
and the court below found, that article 34, by imposing a substantial
burden solely on the poor, violates the 14th amendment. Yet after ob-
serving that the article does not discriminate on the basis of race, the
Court's only response to the real question in this case is the unrespon-
sive assertion that "referendmns demonstrate devotion to democracy,
not to bias, discrimination, or prejudice." It is far too late in the day
to control that the 14th amendment prohibits only racial discrimina-
tion ; and to me, singling out the poor to bear a burden not placed on
any other class of citizens tramples the values that the 14th amend-
ment was designed to protect.

I respectfully dissent.
0
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