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LETTER OF TRANSMITTAL

Ture Wuire Hovuss, March 14, 1972,

To the Senaie of the United States:

With a view to receiving the advice and consent of the Sennte to
ratification, I transmit herewith a certified copy of the Universal
Copyright Convention as revised at Paris on July 24, 1971, together
with two relatad Protocols. I transmit also, for the information of the
Senate, the report of the Acting Secretary of State with respect to
the Convention. ) v ,

Essentially, the purpase envisaged in negotinting the Convention

was to satisfy the practical needs of developing countries for rendy
nccess to educational, scientific, and technical works, without weaken-
ing the structure and scope of copyright protection presently offered
by developed countries under the two multilateral conventions on
copyright. ,

The 1871 revised Convention represents a fair and effective balance
of different interests and will make a significant contribution to the
solutien of copyright problems. I recommend that the Senate give
early and favorable consideration to the Convention and Protocols.

Ricuarp Nixon.
(Enclosures: (1) Report of the Acting Secretary of State; (2)
Certified copy of the Universal Copyright Convention as revised ot
Paris, together with two related Protocols.)
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LETTER OF SUBMITTAL

_DErPARTMENT OF STATE,
Washington, February 20, 1972.
The PresieNT, ' .
The White House:

I have the honor to submit to you a certified copy of the Universal
Copyright Convention as revised at Paris on July 24, 1971, together
with twoe Protocols relating thereto. I recommend that the Convention
and Protocols be transmitted to the Senate for its advice and consent to
ratification. , -

There are currently two major international copyright conventions:
the Universal Copyright Convention and the Berne Copyright Con-
vention. Problems which developed in connection thg the Berne
Convention, as outlined below, gave rise to a roposal to revise the
Universa! Copyright Convention. The United States is a contracting
Earty to the Universal Copyright Convention. Tt is not a party to the
Berne Conwvention. )

The Berne Convention, which is the older of the two Conventions,
was first negotiated in 1886 and subsequently revised on several oc-
casions, the last being at Stockholm in 1987, During the Stockholm
Conference, the contractis parties to the Berne Convention ne-
gotiated a %rotocol Regarding Develeping Countries, which was the
result of efforts by several developing nations to secure preferential
access to literary works protected by copyright under the Convention.
These developing countries were especially interested in acquiring
rights to educational works which aze produced:in developed countries,
Under the Protocol copyright protection in developing countries for
such works would have been virtually negated. The Protocol was
strongly ¢pposed by the publishing industries of various developed

.

countries, including the United States and the United Kingdom. Al-
though tha United States is not g party to the Berne Convention,
United Stwntes authors can secure Berne copyright protection if they
publish simultaneously in a country which is party to the Berne Con-
ventiorn. Canada is often used for this purpose. While some 35 parties
to the Berne Convention signed the Protocol, there have been up to
this time only four ratifications and accessions. The prospects for
further action, especially among the important developed countries,
are very dim. o T -

~ The Universal . Copyright Convention was negotiated in 1952
largely at the initiative o the United ‘States, which found that its
domestic. copyright law could not satisfy ' the requirements stipulated
in the Berne Convention (e.g., term of protection). Under ‘the Uni-
versel Copyright Convention a country:need only provide “national
treatmient” to the works of other contracting parties.’ During the

negotiation of the Universal Copyright Convention; the members of
the Berne Convention expressed concern’ that the Berne Convention
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might lose nany of its parties if parties to the Berne Convention
could leave that Convention and become parties to the Universal
Copyright Convention. To prevent this from occurring, & provision
(Article 17) was subsequently introduced into the Universal Copyright
Convention which, along with an Appendix Declaration, prohibited
contracting parties of Berne from renouncing that Convention and
relyving solely on the Universal Copyright Convention for international
copyright protection. There are, however, no obstacles which prevent
countries from being parties to both Conventions. The United States
was committed to preserving this “gafeguard clause” for as long
as the contracting parties to the Berne Convention desired it.

Early in 1969 the Intergovernmental Copyright Committee estab-
lished under_ the Universal Copyright Convention, and the Berne
Permanent Committee, established under the Berne Convention,
adopted resolutions establishing an International Copyright Joint
Study Group. Upon he invitation of the United States, they agreed
that the Joint Study Group would meet in Washington in. September,
1969.

At that meeting, attended by representatives from 25 countries,
the “Washington ! ecommendation’ was adopted. It called for the
simultancous revision of both the Universal Co yright Convention

and Berne Convention to achieve the following o rjectives:

1) In the Universal Copyright Convention the level of protection
would be improved by the adoption of certain minimum rights. These
would include the rights of reproduction, public performance, and
broadcasting. At the same time, special provisions would be included
in the Universal Copyright Convention for the benefit of developing
countries. Finally, the ‘‘Berne safeguard clause” would be suspended

to permit developing countries to leave the Berne Convention without
penalty under the Universal Copyri ht Convention. '

(2) In the Berne Convention, the Protocol would be separated from
the Stockholm Act and, in turn, the developing countries would be
able to substitute the special provisions included for their benefit in
the, Universal Copyright Convention. This would mean that the
developing countries could remain in the Berne Convention and would
not be forced to exercise the option provided by the suspension of the
';‘B_erne(safegua:d clause.” As a protective measure, it was provided
that the Stockholm Protocol could not be segarated from the Stock-

ih

holm text until such ime as France, Spain, the United Kingdom and

_the United States had rotified the revised text of the Universal Copy-

right Convention. The purpose of this provision was to malke ratifica-
tjon or accession to the revised text of the Universal Copyright
Convention (containing the new concessions for developing countries

the quid pro quo for separation of the Stockholm Protocol from the
Berne Convention. The Washington Recommendation won the general

=

support of all the countries that attended the meeting. ,

" In December, 1969, the _Intergovernmental Copyright Committee
and Berne Bermagnentﬂommittee met to consider the results of the
Washington meefing. It was: agreed that. the preparations for revision
of each . Convention should be made “in accordance with the con-
siderations stated in the preamble to the Washington Recommenda-
tion and the speciﬁcrecdmmendations ‘contained thereln, including,
in particular, the recommendation that the Universal Copyright
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Convention and the Berne Convention be revised in revision con-
ferences to be held at the same time and place . . .”” In addition they
scheduled several preparatory meetings to consider draft texts.

Pursuant to these arrangements, two Ad Hoc Preparatory Com-
mittees met in Paris and Geneva in May, 1970. Based largely upon a
proposal for revision of the Universal Copyright ‘Convention sub-
mitted by the United States, draft texts were prepared for the two
conventions. As contrasted with the trend represented by the Stock-
holm Protocol, several important demands of the developing countries
were abandoned at this meeting. These included the concessions
respecting the term of copyright, the exclusive right of broadensting,
and the broad right to restrict the protection of liternry and artistic
works for “tenching, study and research in all fields of education.”
Accordingly, the concessions for developing countries were limited
Lo restricting the rights of translation and reproduction for certain
purposes, T]%a mujor negotiations in May concerned these points.

The draft texts produced in Muay were then circulated to govern-
ments and interested internstional non-governmental organizations.
As recommended by the resolutions adopted in December, 1969,
the Intergovernmental Copyright Committee and Berne Permanent
Committee met in extraordinary sessions in September, 1970, to
consider the draft texts and to make final preparations for the re-
vision conferences, At these meetings the proposals for revision were
further refined. , , '

The revised draft texts were then circulated again to governments
and interested internationa) non-governmental organizations.

The Conference for revision of the Universal Copyright Con-
vention was convened at UNESCO House, Paris, on July 5, 1971.

The Co-chuirman of the United States Delegation was elected
Genernl Rapporteur of the Confercnce. His report, which is en-
closed, contains n comprehensive explanation of the provisions of the
Convention, the course of the negotiations, and the organization of
the Conference. o 7

The principal new provisions of the Convention are, however,
outlined bricefly below. ’ ]

Article IVbis makes reference to Article I, Article I, which remains
unchanged from the 1952 Convention, sets forth the undertaking of
each Contracting Stute to provide for the adequate and effective pro-
tection of the rights of authors and other copyright preprietors in
literary, scientific and artistic works, including writings, musical,
dramatic and cinematographic works, and paintings, engravings and
sculpture. The new Article IVbis provides that the rights referred to
in Article I shall include the basic rights ensuring the suthor’s economic
interests, including the exclusive right to authorize reproduction by
any means, public performsnce and broadcasting. These rightsia%)ply
to works protected under the Convention either in their original form
or in any form recognizably derived from the original. It is further
provided that any Contracting State may, by its domestic legislation,
make exceptions that do not conflict. with the spirit and provisions of
the Convention; té such rights, but that any State whose legislation
8o provides shall- nevertheless. accord a reasonable degree of effective
protection to each of the rights to which exception has been made,
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As previously noted, one of the fundamental ideas behind the
Washington Recommendation was to have parallel and concurrent
revisions of the Universal and Berne Gonventions which would make
limited compulsory licensing systems availuble for the benefit of
developing countries with respect to translations and reproductions,
Article Vbiz is the first of the three new articles in the revised Universal
Copyright Convention intended to accomplish this goal. The Article
sets forth the procedure whereby a Contracting State regarded as a
developing country in conformity with the established practice of the
General Assembly of the United Nations may take advantage of the
special translation and reproduction provisions in the two Articles
(Articles Vter and Vquater) that follow.

Article Vter relates to eases where a translation of a writing hias not
been published in a language in general nse in s particular developing
country and provides that the developing country may reduce the
seven-year period of the copyright owner’s exclusive translating rights
to three years. In the case of n translation into a Iangyage nof in

encral use in one or more developed countries parties to the Universal

opyright Convention, the period can be further reduced to one your.
A license may only be granted to an applicant if he, in sccordance with
the procedure in the émtq concerned, establishes either that he has
requested and been denied authorization by the owner of the right,
of translation, or that after due diligence on his part he was unable to
find the owner of the right. A license under this Article can be granted
only for the purpose of teaching, scholurship or research, and no copies
made under a compulsory license may be exported from the developing
country. Due provision must be made at the national level to assure
that the license provides for just compensation that is consistent with
standards of royalties ncrmufly’ operating on licenses frecly negotinted
between persons in the two countries concerned. ) i

Article Vquater provides that if, after a stated period, copies of n
particular edition of a work have not been distributed in n developing
country, either to the general public or in_connection with systematic
mstructional activities, at a price rensonably related to that charged in
the State for comparable works, then a compulsory license can be
obtained to publish that particular edition in the licensing Stato.
The ap licubﬁa periods of exclusivity, during which no license can bo
issued for n particular edition, begin on the date of first publication
of that edition. In general the period is five years, but a three-year
period is applicable to “works of the natural and physical sciences,
including mathematics, and of technology,’”” and the term is seven years
for “works of fiction, pootry, drama and music, and for art books.”
A basic condition of the license is that it be granted solely for publica-
tion in conneétion with “systematic instructional activities,” This
term is intended to include not only activities connected with the
formal and informal curriculum of an’educational institution, but also
systematic out-of-school education. The initial procedure for obtaining

0 licease under this Article is’ essentially the. sime as that provided

by Articles'V and Vter: the applicant must have mado efforts in good
faith to negotinte a license or find the owner of the right.'In addition

‘the export.ban and 'i”cy’alty,'puyméht‘prvisipx;s applicable to transla-

tions are applicable’to reproductions.

R 54
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After stating the general rule that the works subject to compulsory
licensing under Article Vquater are ““works published in printed or
analogous forms of reproduction,” the Article provides for the assimila-
tion to these works of ‘‘audio-visual fixations including any protected
works incorporated therein,” but only if the fixntions were themselves
“prepared and published for the sole purpose of being used in connexion
with systematic instructional activities.” An audio-visual fixation
prepared solely for use in curricular education could be licensed for
reprodiiction in audio-visual form for the same limited purpose, if the
reproduction is done from a fixation that itself has been lawfully made.
The reproduction-publication license may also cover the “translation
of any incorporated text into & language in general use” in the licensing
State.

Article XVII of the 1952 Convention and its Appendix Declaration
constitute the “Berne Safeguard Clause.” It makes the Berne Con-
vention predominant over the Universal Copyright Convention as
between two countries which are parties to the two Conventions and
precludes a Berne country from withdrawing from that Convention
and relging on the Universal Copgfﬁ”ht Convention for protection of
its works In countries party to ,ot%; Conventions. Article XVII as
revised and its Appendix Declaration remove the latter condition with
respect to developing countries, leaving them free, without fear of
retaliation or loss o% protection, to be & party to either or both
Conventions. ) i

_The Convention will come into force three months after the deposit
of twelve instruments of ratification, acceptance or accession.

Protocols 1 and 2, corresponding in effect to Protocols 1 and 2 of the
1952 Convention, provide, respectively, for the protection of works of
stateless persons and refugees, and for the protection of works pub-
lished for the first time by the United Nations and its specialized
agencies or by the Organization of American States. The Protocols
will enter into force respectively, for each State on the date of deposit
of its instrument of ratification, acceptance, or accession or on the date
the Convention enters into force with respect to such State, whicliever
is the later. ,

While the United States is not a party to the Berne Convention
it is noted that under the provisions of Article 28 of that Convention
as revised at Paris, that Revision, including the special provisions
for developing countries, will not enter into force unless certain
countries including the United States have been bound by the Uni-
versal Copyright Convention as revised at Paris. )

_ Throughout the period of development of the present Convention,
this Government has engaged in close and continuous consultation
with the wvarious Unite(% ) Etates business and professional groups
interested in copyright, either directly or through attorneys represent-
ing them in the copyright field. The United States Delegation to the
Paris Conference included leading private copyright attorneys and
specialists as advisers. The delegation was also %ortun&te to have
three Congressional Advisers: Representatives Robert W. Kasten-
meier, Edward G. Biester, Jr., and Abner J. Mikva, of the House
Judiciary Committee. A staff member of the Committee also attended.

Ex. Doc. 92-G—T72——2
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Favorable action on the Convention has been taken by the Amer-
ican Bar Association; American Society of Composers, Authors and
Publishers; Broadcast Music International; the Association of Amer-
ican Eubhshers, National Association of Br oadcasters; National
Music Publishers’ Association; and the Recording Industry Associa-
tion of America.

All interested agencies in the Executive Branch favor the ratifica-
tion of the Canvention.

Early action by the United States with respect to ratification of
the Cenventlon will enable the United States to continue to play a
leading part in helping to improve international relations in this
important field. It is hoped that the Senate will consider and approve
the Convention at an early date.

Respectfully submitted. ]

Jorn W. Irwixn II.

(Enclosures: (1) Certified copy of the Universal Copyright Con-
vention as revised at Paris, together with two related Protocols; (2)
Copy of the Report of the General Rapporteur)
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UNIVERSAL COPYRIGHT CONVENTION AS REVISED AT
PARIS ON 24 JULY 1971

The Contracting States,

Moved by the desire to ensure in all countries copyright protection
of literary, scientific and artistic works, - :

Convinced that a system'of copyright protection appropriate to all
nations of the world and expressed in a universal convention, additional
to, and without impairing international systems already in foree, will
ensure respect for the rights of the individual and encourage the
development of liternture, the sciences and the arts, N ,

Persuaded that such a universal copyright system will facilitate a
wider dissemination of works of the human mind and increase inter-
national understanding, N

. Have resolved to revise the Universal Copyright Convention as

signed at Geneva on 6 September 1952 (hereinafter ealled “the 1952
Convention”), and consequently, S

Have agreed as follows:
ArTicLE I

Each Contracting State undertakes to provide for the adequate
and effective protection of the rights of authors and other copyright
proprietors in literary, scientific and artistic works, including writings,
musical, dramatic and cinematographic works, and paintings, en-
gravings and sculpture.

: ' ' ArTIicLE IT -

. 1. Published works of nationals of any Cohtracting State and works
first published in that State shall enjoy in each other Contracting
State the same protection as that other State accords to works of its
nationals first, published. in its own territory, as well as the protection
specially gratted: by:this Convention: - Crroe e e
.- 2" Unpublished: works :of :nationals -of -each  Contracting State shall
enjoy in each other Contracting. State the same protection as that

other State accords to unpublished works of its own nationals, as well
aa the protection specially granted by this Convention. - . - oo
3. For the purpose of this Convention any Contracting State may,

by domestic legislation, assimilate to its own nationals any person
domiciled in that State. o o -
C o NI ArTicLe IIT

- 1.. Any: Contracting State ‘which, under its domestic law;-requires
SER om{% on of copyright, mpliance:with formalities such.as deposit,
registrati certificatesi* paymetit:, of Hees:orn
) ntracting State, shall®regar
all ' works protected in accord-
ished outside its territory and
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facture or publication in that Co
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the author of which is not one of its nationals, if from the time of the
first publication all the copies of the work pubhahed with the authority
of the author or other copyright proprietor bear the symbol ©
accompanied by the name of the copyright proprietor and the year
of first publication placed in -such manner and locau(:m as to glve
reasonable notice of claim of copyright. -

2. The provisions of paragraph 1 shall not preclude any Contracting
State from requiring form&htles or other conditions for the acqulsltlon
and enjoyment of copyright in respect of works first published in its
territory or works of its nationals wherever published.

3. The provisions of paragraph 1 shall not preclude any Contracting
State from providing that a person seeking judicial relief must, in
bringing the action, comply with procedu:ral requirements, such as
that the complainant must appear through domestic counsel or that
the complainant must deposit with the court or an administrative
office, or both,; a copy of the work involved in the htyl%a.tlon provided
that failure to comply with such requirements shall not affect the
validity of the copyright, nor shall any such requirement be imposed
upon a national of another Contracting State if such requirement is
not imposed on nationals of the State in which protection is c¢laimed.

4. In each Contracting State there shall be legal means of protecting
without formalities the unpublished works of nationals of ‘other Con-
tracting States.

5. If a Contracting State grants protectmn for more than one term of
copyright and the %:st term :is for a period longer than one of the
minimum periods preseribed in A.rtmle IV, such State shall not be
required to comply with the provisions of p&ragra.ph 1. of this Article

“in regpect of the second or any subsequent term of copyno‘ht

ArTtrcLe IV

1. The duration of protection of a work shall be governed in accord-
ance with the provisions of Article IT and this Article, by the law of
the. Contracting ‘State in. which protection  is claimed: = -

2. (a) The term of protection for works protected:under th;s Gon—
vention shall not be less: than - the life’ of  the author. and . twenty-ﬁve
years after his death. However; any Contracting State which, on the
effective date of this Convention:in: that; State; has limited: this term
for certain classes of works to:a.period: computed from the first, pub-
lication of the work, shall bé:entitled to maintain these exceptions and
to extend them.to: cher classes: of works. For.all these classes the term
of protection shall not ba less th:m twenby—ﬁve years from the-date of
ﬁrst publication.. :; -+

(b) :Any: Contr&ctmg St,ata wluch upon the effecblva date ‘of - this
Conventmn in that State, does not compute .the :term ; of : protection
upon the basis of the life of ithe author;.shall be entitled to compute
the term of protection from the.date of the first publication of the
work or from its’ Tegistration pngr ‘to publication, as the case. may. be,
prowded the" term of *protection: shall: not ‘be: less: than twenty-five
years from t.he. date ;Df' rat publlcat,l?n or from 1ts reglstmtlon prmr

Pizeal g P Aiky L
: soting, Stﬁ,te grants £ W0 0P inoTe
Bilccassive terms'()f proteetinﬁ 'the ‘duration of +the- first::term/ shall
not be less than one of the minimum periods specified in sub-para-

graphs (a) and (b).
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3. The provisions of paragraph 2 shall not apply to photographic
works or to works of applied art; provided, however, that the term
of protection in those Contracting States which protect photographic
works, or works of applied art in so far as they are protected as
artistic works, shall not be less than ten years for cach of said classes
of works. ) )

4. (1) No Contracting State sha’l be obliged to grant protection
to a work for a period {onger than that fixed for the class of works
to which the work in question belongs, in the case of unpublished
works by the law of the Contracting State of which the author is a
national, and in the case of published works by the law of the Con-
tracting State in which the work has been first published.

(b) For the purposes of the application of sub-paragraph (a), if
the law of any Contracting State grants two or more successive terms
of protection, the period of protection of that State shall be considered
to be the aggregate of those torms. However, if a specified work is not
protected by such State during the second or any subsequent term for
any reason, the other Contracting States shall not be obliged to pro-
teet it during the second or any subsequent term.

5. Ifor the purposes of the application of paragraph 4, the work of
a national of a Contracting State, first published in a non-Contracting
State, shall be treated as though first published in the Contracting
State of which the author is a national. )

6. For the purposes of the application of paragraph 4, in case of
simultaneous pubﬁcution in two or more Contracting States, the work
shall be treated as though first published in the State which affords
the shortest term; any work published in two or more Contracting
States within thirty days of its first publication shall be considered
as having been published simultaneously in said Contracting States.

Arrriore IVbis

1. The rights referrod to in Artiele I shall include the basic nghts
ensuring the asuthor’s economic interests, including the exclusive
right to authorize reproduction by any means, public performance
and broadcasting. The provisions of this Article shall extend to works
protected under this Convention either in their original form or in
any form recognizably derived from the original. o

2. However, any Contracting State may, E‘V its domestic legislation,
make exceptions that do not conflict with the spirit and provisions
of this Convention, to the rights mentioned in paragraph 1 of this
Article. Any State whose legislation so provides, shall nevertheless
accord n reasonable degree of effective protection to each of the rights

to which exception has been made.
' ArTiCLE V

1, The rights referred to in Article I shall include the exclusive
right of the author to make, publish and authorize the making and
f translations of works protected under this Convention.

2. However, any Contracting State may, by its domestic legislation,
restrict ‘the right of translation of writings, but only subject to the
following provisions: - : :

“(a) If, after the expiration of a period of seven years from the date
of the first publication of a writing, a translation of such writing has not
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been published in a Innguage in general use in the Contracting State,
by the owner of the right of translation or with his authorization,
any national of such Contracting State may obtain a non-exclusive
licence from the competent authority -thereof to translate the work
into that langnage and publish the work so translated.

(b) Such national shall in accordance with the procedure of the
State concerned, establish either that he has requested, and been

<denied, authorization by the proprietor of the right to make and

publish the translation, or thuat, after due diligence on his part,
he was unable to find the owner of thé right. A licence may also be
granted on the same conditions if all previous editions of a translation
in o language in general use in the Contracting State are out of print.
~(¢) I the owner of the right of translation c¢annot be found, then
the applicant for o licence shall send copies of his application to the
publisher whose name appears on the work and, ia the nationality
of the owner of the right of translation is known, to the diplomatic or
consulnr representative of the State of which such owner is a national,
or to the organizntion which muay have been designated by the gov-
crnment of that State. The licence shall not be granted before the expi-
rution of a period of two months from the date of the dispateh of the
copies of the upplication. 7
{d) Due provision shall be made by domestic legislation to ensure
to the owner of the right of translation a compensation which is
just and conforms to internationnl standards, to ensure payment and
transmittal of such compensation, and Lo ensure a correct translation
of the work. o o
(¢) The original title and the name of the suthor of the work shall
be printed on ull copies of the puhlishud translation. The licence shall
be valid only for ])u'bﬁuuhion ol the translation in the territory of the
Confracting State where it has been npplied for. Copies so published
may be imported and sold in another élontmcl-ing State if a language
in general use in such other State is the same language as that into
which the worlk has been so transluted, and if the domestic lnw in
such other State makes provision for such liecnves and dees not
prohibit such importation and saule. Where the foregoing conditions
do not exist, the importation and sale of such copies in a Contracting
State shall ba governed by its domestie law and its agreemonts. The

- licence shall not bo transforred by the licensee.

(f) The licence shall not be granted when the asuthor has withdrawn
from cireulation all copies of the work.

Anricns Vbis

1. Any Contracting State regarded us a developing country in
conformity with the established practice of the General Assembly
of the United Nations many, by a notification deposited with the
Director-Genersl of the United Nations Educational, Scientific and
Cultural Organization (hereinafter called “the Dircctor-General’”)
at the time of its ratification, acceptance or accession or thereafter,
avail itself of any or all of the exceptions provided for in Articles Vier
and Vquater. : » e ,
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2. Any such notification shall be effective for ten years from the
date of coming into foree of this Convention, or for such part of that
ten-year period as remains ab the date of deposit of the notification,
and may be renewed in whole or in part for further periods of ten
years each if, not more than fifteen or less than three months before
the expiration of the relevant ten-year period, the contracting State
deposits a further notification with the Director-General. Initial
notifications may also be made during these further periods of ten
years in accordance with the provisions of this Article.

3. Notwithstanding the provisions of paragraph 2, a Contracting
State that has ceased to be regarded ns o developing country as referred
to in paragraph 1 shall no longer be entitled to renew its notification
made under the provisions of paragraph 1 or 2, and whether or not it
formally withdraws the notification such State shall be precluded from
availing itsell of the exceptions provided for in Articles Vier and
Vquater nt the end of the current ten-year period, or at the erd of
three years after it has censed to be regarded as a developing country,
whichever period expires later. o

4. Any copies of a work already made under the exceptions provided
for in Articles Vier and Vquater may continue to be distributed alter
the expiration of the period for which notificutions under this Article
were effective until their stock is exhausted.

5. Any Contracting State that hns deposited a notification in accord-
ance with Article XIII with respect to the application of this Conven-
tion to n particular country or territory, the situation of which can
be regarded as analogous Lo that of the States referred to in paragraph
1 of this Article, may also deposit notifications and renew them in
sccordance with the provisions of this Article with respect to any
such country or territory. During the effective period of such notifica-
tions, the provisions of Articles Vier and Vguater may be applicd with
respect to such country or territory. The sending of copies from the
country or territory to the Contracting State shaji be considered as
export within the meaning of Articles Vier and Vquater.

AnrticLe Vier

1. (a) Any Contracting State to which Article Vbis (1) applies may
substitute for the period of seven years provided for in Ariicle V (2)
a period of three yeiars or any longer period prescribed by its legisla-
tion. However, in the case of u translation into a language not in
general use in one or more developed countries that are purty to this
Convention or only the 1952 Convention, the period shall be one yenr
instewd of three. ( o 7

(b) A Contracting State to which Article Vbis (1) applies may, with
the unanimous agreement of the developed countries party to this
Convention or only the 1952 Convention and in which the same lan-
gunge is in genoral use, substitute, in the case of translation into that
language, for the period of three years provided for in sub-paragraph
() another period.as determined by such agreement but not shorter
than one year. However, this sub-paragraph shall not ﬂ.]%ply where the
language in question is English, Fronch or Spanish. Notification of any
such agrecement shall be made to the Director-General.

we e




(c) The licence may only be granted if the applicant, in accordance
with the procedure of the State concerned, establishes either that he
has requested, and been denied, authorization by the owner of the
right of translation, or that, after due diligence on his part, he was
unable to find the owner of the right. At the same time as he makes
his request he shall inform either the International Copyright In-
formation Centre established by the United Nations Edunecational,
Scientific and Cultural Organization or any national or regional in-
formation centre which may have been designated in a notification to
that effect deposited with the Director-General by the government of
the State in which the publisher is believed to have his principal
place of business. ) )

(d) If the owner of the right of translation cannot ke found, the
applicant for a licence shall send, by registered airmail, copies of his
application to the publisher whose name appears on the work and to
any national or regional information centre as mentioned in sub-
paragraph (¢). If no such centre is notified he shall also send a copy to
the international copyright information centre established by the
United Nationa Educational, Scientific and Cultural Organization.

2. (a) Licences obtainable after three years shall not be granted
under this Article until a further period of six months has elapsed and
licences obtainable after one year wunlil a further period of nine
months has elapsed. The further period shall begin either from the
date of the request for permission to translate mentioned in paragraph
1 (¢) or, if the identity or address of the owner of the right of translation
iz not known, from the date of dispatch of the copies of the application
for a licence mentioned in paragraph 1 (d). 7 o ,

(b) Licences shall not be granted if a translation has been published
by the owner of the right of translation or with his authorization
during the said period of six or nine months.

3. Any licence under this Article shall be granted only for the
purpose of teaching, scholarship or research.

4. Any licence granted under this Article shall not extend to the
export of copies and shall be valid only for publication in the territory
of the Contracting State where it has been applied for.

(b) Any copy published in accordance with a licence granted under
this Article shall bear n notice in the appropriate language stating that
the copy is available for distribution only in the (%ontrac:timg State
granting the licence. If the writing bears the notice specified in
Article %II (1). the copies shall bear the same notice.

(c) The prohibition of export provided for in sub-paragraph (a)
shall not apply where a governmental or other public entity of a State
which has granted a licence under this Article to translate a work into
a language other than English, French or Spanish sends copies of a
translation prepared under such licence to another country if:

_ (i) the recipients are individuals who are nationals of the
Contracting State granting the licence, or organizations grouping
such individuals; ‘ B '

-(ii) the copies are to be used only for the purpose of teaching,
scholarship or research; . - ~ = ) e

~ (iii) the sending of the copies and their subsequent distribution

to recipients is without the object of commercial purpose; and

W MR Al el B+ ot e

o Bt i 2 3 5

P,




Q

ERIC

Aruitoxt provided by Eic:

7

(iv) the country to which the copies have been sent has agreed
with the Confiracting State to allow the receipt, distribution or
both and the Director-General has been notified of such agreement
by any onec of the governments which have concluded it.

5. Due provision shall be made at the national level to ensure:

{a) that the licence provides for just compensation that is con-
sistent with standards of royalties normally operating in the case
of licences freely negotiated between persons in the two countries
concerned; and

(b) payment and transmittal of the compensation; however,
should national currency regulations intervene, the competent
authority shall make all efforts, by the use of international
machinery, to ensure transmittal in internationally convertible
currency or its equivalent. ) )

6. Any licence granted by a Contracting State under this Article
shall terminate if a translation of the work in the same language with
substantially the same content as the edition in respect of which the
licence was granted is published in the said State by the owner of the
right of translation or with his authorization, at a price reasonably
related to that normally charged in the same State for comparable
works. Any copies already made before the licence is terminated may
continue to be distributed until their stock is exhausted.

7. For works which are composed mainly of illustrations a licence

" to translate the text and to re,{iroduce the illustrations roay be granted

only if the conditions of Article Vquater are also fulfilled.

8. (a) A licence to translate a work protected under this Conven-
tion, published in printed or analogous forms of reproduction, may also
be granted to a broadecasting organization having its headgquarters in a
Contracting State to which Article Vbiz (1) applies, upon an applica-
tion made in that State by the said orgunization under the following
conditions: 7

(i) the translation is made from a eopy made and acquired in
accordance with the laws of the Contracting State;

(i) the translation is for use only in broadcasts intended ex-
clusively for teaching or for the dissemination of the results of
specialized technical or scientific research to experts in a particular
profession;

(iii) the translation is used exclusively for the purposes set out
in condition (ii), through broadecasts lawfully made which are in-
tended for recipients on the territory of the Contracting State,
including broadcasts made through the medium of sound or visual
recordings lawfully and exclusively made for the purpose of such
broadcasts; 7 B , ,

(iv) sound or visual recordings of the translation may be ex-

~ changed only between broadcasting organizations having their
headquarters in the Contracting State granting the licence; and

(v) all uses inade of the translation are without any commercial
purpose. ) ) i

(b) Provided all of the criterin and conditions set out In sub-
paragraph (a) are met, a licence may also be granted to a broadcasting
organization to translate any text incorporated in an.audio-visual
fixation which was itself prepared and published for ihe sole purpose
of being used in connexion with systematic instructional activities.

Ex. Doc. 92-G—72——3
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(¢) Subject to sub-paragraph (a) and (b), the other provisions of
this Article shall apply to the grant and exercise of the licence.

9. Subject to the provisions of this Article, any licence granted under
this Article shall be governcd by the provisions of Article V, and shall
continue to be governed by the provisions of Article V and of this
Article, even after the seven-year period provided for in Article V (2)
has expired. However, after the said period has expired, the licencee
shall be free to request that the said licence be replaced by a new
licence governed exclusively by the provisions of Article V.

ArTicLe Vouater

1. Any Contracting State to which Article Vbis (1) applies may adopt
the following provisions: ) 7

(a) If, after the expiration of (i) the relevant period specified in
sub-paragraph (c¢) commencing from the date of first publication of a
particular edition of u literary, scientific or artistic work referred to in
parngraph 3, or (ii) any longer period determined by national legisla-
tion of the State, copies of such edition have not been distributed in
that State to the general public or in connexion with systematic
instruectional activities at a price reasonably related to that normally
charged in the State for comparable works, by the owner of the right of
reproduction or with his authorization, any national of such State
muy obtain a non-exclusive licence fromm the competent authority to
publish such edition nt that or a lower price for use in connexion with
systematic instructional netivities. The licence may only be granted if
such national, in necordance with the procedure of the State concerned,
establishes either that he hasrequested, and been denied, suthorization
by the proprictor of the right to publish such work, or that, after due
diligence on his part, he was unable to find the owner of the right. At
the same time as he makes his request he shall inform either the
international copyright information centre established by the United
Nutions Eduentional, Scientific and Cultural Organization or any na-
tional or regional information contre referred to in sub-paragraph (d).

(b) A licence may nlso be granted on the same conditions if, for a
period of six months, no nuthorized copies of the edition in questivn
have been on sale in the State concerned to the general public or in
connexion with systematic instructional activities at a price reasonably
related to that normally charged in the State for comparable worlks.

{¢) The period referred to in sub-paragraph (a) shall be five yeurs
except that: '

© (i) for works of the natural and physical sciences, including
mathematics, and of technology, the period shall be three years;
(i) for works of fiction, poectry, drama and music, and for art
books, the period shall be seven years.

(d) If the owner of the right of reproduction cannot be found, the
applicant for a licence shall send, by registered air mail, copies of his
application to the publisher whose name appears on the work and to
any national or regional information centre identified as such in a
notification deposited with the Director-General by the State in which
the publisher is believed to have his principal place of business. In
the absence of any such notification, he shall also send o copy to the
internationnl copyright information centre established by the United
Nations Educational, Scientific and Cultural Organization. The licence
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shall not be granted before the expiration of a period of three months
from the date of dispatch of the copies of the application.

(e) Licences obtair:able after three years <hall not be granted under
this Article: :

(i) until a period of six months has elapsed from the datse of
the request for permission referred to in sub-paragraph (a) or,
if the identity or address of the owner of the right of reproduction
is unknown, from the date of the dispatch of the copies of the
application for a licence referred to in sub-paragraph (d); ’

(i) if any such distribution of copies of the edition as 1s men-
tioned 1n sub-paragraph (a) has taken place during that period.

(f) The name of the author and the title of the particular edition
of the work shall be printed on all copies of the published reproduction.

The licence shall not extend to the export of copies and shall be valid
only for publication in the territory of the Contracting State where
it hias been applied for. The licence shall not be transferable by the
licensee. ) 7 .

(g) Due provision chall be made by domestic legislation to ensure an
accurate reproduction of the particular edition in question.

(h) A licence to reproduce and publi h a translation of & work shall

not be granted under this Article in the following cases:

(i) where the translation was not published by the owner of the
right of translation or with his authorization;

(1) where the translation is not in a language in general use
in the State with power to grant the lirence.

2. The sxceptions provided for in paragraph 1 are subject to the
following additional provisions: . ' .

(a) Any copy published in aceordance with a licence granted under
this Article shall bear a notice in the appropriate language stating that
the copy is available for distribution only in the Contracting State to
which the said hcence applies. If the odition bears the notice gpecified
i Article III (1), the copies shall bear the same notice.

{b) Due provision shall be made at the national level to ensure:

(@) that the licence provides for just compensation that is
consistent with standards of royalties normally operating in the
cnse of licences freely negotinted between persons in the two
countries concerned; and

(ii) payment and transmittal of the compensation; lhowever,
should national currency regulations intervene, the competent
authority shall make all offorts, by the use of interna tional machin-
ery, to ensure transmittal in internationally convertible currency

_ or its equivalent. - ) ) ) ' )
(c) Whenever copies of an edition of a work are distributed in the
Contracting State_to the general public or in connexion with syste-
matic instructional activities, by the owner of the right of reproduction
or with his anthorization, at a price,‘reasonnbly related to that normally
charged in the State for comparable works, any licence granted under

this Article shall terminate if such edition is in the same language and
ie substantially the same in content s the edition published under the
licence. Any copies already made before the licence is terminated may

continue to be distributed until their stock 1s exhausted.

(d) No licence shall be oranted when the author has withdrawn from

circulation all copies of the edition in question.
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3. (n) Subject to sub-paragraph (b), the literary, scientific or

artistic works to which this Article applies shall be limited to works
published in printed or analogous forms of reproduction,
(h) The provisions of this Article shall also apply to reproduction in
; atidio-visual form of lawfully made audio-visual fixations including
any protected works incorporated therein and to the translation of any
incorporated text into o language in general use in the State with
power to grant the licenco; always provided that the audio-visual
fixations in question were prepared and published for the sole purpose
of being used in connexion with systematic instructional netivities.

Anrtiere VI

“Publication’’, ns used in this Convention, means the reproduction in
tangible form and the general distribution to the public of copies of a
work from which it can be read or otherwise visually perceived.

Annmcre VII

This Convention shall not apply to works or rights in works which,
at the effective date of this Convention in o Contracting State where
protection is claimed, are permunently in the publie domain in the
said Contracting State.

AnricLe VIII

1. This Convention, which shall benr the date of 24 July 1971, shall
be deposited with the Dircetor-General and shall remain open for
sighature by all States party to the 1952 Couvention for a period of
120 days after the dute of this Convention. It shall be subject to rutifi-
cation or acceptance by the signntory States, ,
2. Any State which has not signed this Convention may aceedo
thoreto. 7
3. Ratification, acceptance or nccession shall be effected by the
deposit of an instrument to that effoct with the Direetor-General.

ArricLe IX

1. This Convention shall come into force three months after the
deposit of twelve instruments of ratification, nceeptance or accession.

2. Subsequently, this Convention shall come into force in respect of
cach State three months after that State has deposited its instrument
of ratification, acceptaice or accession.

3. Accession to this Convention by a Stute not party to the 1952
Counvention shall also constitute accession to that Convention; how-
ever, if its instrument of accession is deposited before this Convention
comes into foree, such State may make its aceession to the 1952 Con-
vention conditional upon the coming into force of this Convention.
After the coming into force of .this Convention, no Stats may accede
solely to the 1952 Convention. y L ' :

4. Relations between States party to this Convention and States
that are party only to the 1952 Convention, shall be governed by the
1952 Convention. However, any State party only to the 1952 Conven-
tion may, by a notification :deposited with the Director-General,
declare that it will admit. the application of the 1971. Convention to
: works of its nationals or works first published in its territory by all
[l{ll C States party to this Convention.

Aruitoxt provided by Eic:
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ArricLe X

1. Bach Contracting State undertakes to adopt, in acecordance with
its Constitution, such [11easures as are necessary to ensure the appli-
cation of this Convention, 7

2. It is understood that at the date this Convention comes into
force in respect of any State, that State must be in a position under
its domestic law to give effect to the terms of this Convention.

ArticLe XTI

1. An Intergovernmental Committee is hereby established with the
following duties:
(a) to study the problems concerning the application and
operation of the Universal Copyright éonvention;
(b) to make Preparation for periodic revisions of this
onvention; )
(¢) to study any other problems concerning the infornniional
protection of copyright, in co-operation with the-varions it '
international organizations, such as the United N
tional, Scientific and Cultural Organization, th;
Union for the Protection of Literary and Artiztj W
Organization of American States ; ,
(d) to inform States party to the Univers:; L.opyright Con-
vention as to its activities,
2. The Committee shall consist of the representatives of eizhteen

nteraational
srgs and the

fair balance of national interests on the basis of geographical locatir,
population, languages and stage of development, )
4. The Director-General of the United Nations Educations},
Scientific and Cultural Organization, the Director-General of the
World Intellectual Property Organization and the Secretary-General
of the Organization of American States, or their representatives, may
attend meetings of the Committee in an advisory capacity.

ArTioLE XII

The Intgrgovernmenml‘ Committee shall convene a conference

for revision whenever it deems necessary, or at the reques: of at least
ten States party to this Convention,

ArTicLE XIII

1. Any Contracting State may, at the time of depesit of ;
ment of ratification, acceptance or accession, or at any ti g
declare by notification addressed to the Director-Cienss .: 4k
Convention shall apply to all or any of the countries o1 terrilories for
the international relations of which it is responsi and this Con-
vention shall thereupon apply to the countries or torritories named
in such ﬂotiﬁc,:ution,afterﬁthg expiration of the term of three months
provided for in Article IX. In the absence of such notification, this
Convention shall not apply to any such country or territory.

2. However, nothing in this Article shall be understood as implying

n or tacit acceptance by a Contracting State of the

s insiru-
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factual situation concerning a country or territory to which this Con-
vention is made applicable by another Contracting State in accordance
with tha nrovisions of this Articla.

ArTicLE XIV

1. Any Contracting State may denounce this Convention in its own
name or on behalf of all or any of the countries or territories with
respect to which a notification has been given under Article XIII.
The denunciation shall be made by notification addressed to the
Director-General. Such denunciation shall also constitute denunciation

-of the 1952 Convention.

2. Such denunciation shall operate only in respect of the State or of
the country or territory on whose behalf it was made and shall not
take effect until twelve months after the date of receipt of the notifi-

cution.
ArticLe XV

A dispute between two or more Contracting States concerning the
interpretation or application of this Convention, not settled by
negotiation, shall, unless the States concerned agree on some other
method of settlement, be brought before the International Court of
Justice for determination by it.

ArTicLe XVI

1. This Convention shall be established in English, French, and -
Spanish. The three texts shall be signed and shall be equally author-
itative.

2. Official texts of this Convention shall be established by the Direetor-
General, after consultation with the governments concerned, in Arabic,
German, Italian and Portuguese.

3. Any Contracting State or group of Contracting States shall be
entitled to have established by the Director-General other texts in
the Ianguage of ita choice by arrangement with the Director-General.

4. All such texts shall be annexed to the signed texts of this Con-

vention. 7 -
ArticLE XVII

1. This Convention shall not in any way affect the provisions of the
Berne Convention for the Protection of Literary and Artistic Works
or membership in the Union croated by that Convention.

2. In application of the foregoing paragraph, a declaration has been
annexed to the present Article. This declaration is an integral part of
this Convention for the States bound by the Berne Convention on
1 January 1951, or which have or may become bound to it at a later
date. The signature of this Convention by such States shall also
constitute signature of the snid declaration, and ratification, accept-
ance or accession by such States shall include the declaration, as well
as this Convention.
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. ArricLe XVIII

This Convention shall not abrogate multilateral or bilateral copy-
right conventions or arrangements that are or may be in effect ex-
clusively between two or more American Republics. In the event of
any difference either between the provisions of such existing con-
velitions or arrangements and the provisions of this Convention, or
between the provisions of this Convention and those of any new con-
veition or mrrangement which may be formulated between two or
more American Republics after this Convention comes into force, the
convention or arrangement most recently formulated shall prevail
between the parties thereto. Rights in works acquived in any Con-
tracting State under existing conventions or arrangements before the
date this Convention comes into forece in such State shall not be

affected. . ,
ArticLe XIX

This Convention shall not abrogate multilateral or bilateral con-
ventions or arrangements in effect between two or more Contracting

- States. In the event of any difference between the provisions of such

existing conventions or arrangements and the provisions of this Con-
vention, the provisions of this Convention shall prevail. Rights in
works acquired in any Contracting State under existing conventions or
arrangements before the date on which this Convention comes inte
force in such State shall not be affected. Nothing in this Article shall
affect the provisions of Articles XVII and XVIII. :

ArTicie XX

Reservations to this Convention shall net be permitted.
ArricLe XXI

1. The Director-General shall send duly certified copies of this
Convention to the States interested and to the Secretary-General of
the United Nations for registration by him. 7 :

2. He shall ‘also inform all intérested States of the ratifications,
acceptances and accessions which have been deposited, the date on
which this Convention comes into force, the notifications under this
Convention and denunciations under Article XIV. -

ArpenDIX DEcLARATION RELATING TO ARTICLE XVII

" The States which are members of the International Union for the
Protection of Literary and Artistic Works (hereinafter called ““the
Berne Union””) and which are signatories to this Convention, ,
Desiring to reinforce their mutual relations on the basis of the said
Union- and to avoid any conflict which might result from the co-
existence of the Berne Convention and  the Universal Copyright
Convention, ' B : . '
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Recognizing the temporary need of some States to adjust their
level of copyright protection in accordance with their stage of cultural,
social and economic development, )

Have, by common agreement, accepted the terms of the following
declaration:

(2) Except as provided by paragraph (b), works which, ac-
cording to the Berne Convention, have as their country of origin
a country which has withdrawn from the Berne Union after
1 January 1951, shall not be protected by the Universal Copy-
right Convention in the countries of the Berne Union; )

(b) Where a Contracting State is regarded as a developing
country in conformity with the established practice of the General
Assembly of the United Nations, and has deposited with the
Director-General of the United Nations Educational, Scientific
and Cultural Organization, at the time of its withdrawal {from
the Berne Union, a notification to the effect that it regards itself
as a_developing country, the provisions of paragraph (a) shall
not be applicable as long as such State may avail itself of the
exceptions provided for by this Convention in accordance with
Article Vbis;

(¢) The Universal Copyright Convention shall not be appli-
cable to the relationships among countries of the Berne Union
in so far as it relates to the protection of works having as their
country of origin, within the meaning of the Berne Convention,

8 country of the Berne Union.

The Conference for Revision of the Universal Copyright Con-
vention, ) : 7

Having counsidered the problems relating to the Intergovernmental
Committee provided for in Article XI of this Convention, to which
this resolution is annexed,

Resolves that: )

1. At its inception, the Committee shall include representatives of
the twelve States members of the Intergovernmental Committee
established under Article XI of the 1952 Convention and the resolu-
tion annexed to it, and, in addition, representatives of the following
States: Algeria, Australia, Japan, Mexico, Senegal and Yugoslavia.

2. Any States that are not party to the 1952 Convention and have
not acceded to this Convention before the first ordinary session of the
Committee following the entry into force of this Convention shall be
replaced by other States to be selected by the Committee ab its first
ordlin(gxry session in conformity with the provisions of Article XI (2)
and (3). . o . .

3. As soon as this Convention comes into force the Committee asg
provided for in paragraph 1 shall be deemed to be constituted in
accordance with Article XI of this Convention. :

4. A session of the Committee shall take place within one year after
the coming into force of this Convention; thereafter the Committee
shall meet in ordinary session at intervals of not more than two
years.
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5. The Committee shall elect its Chairman and two Vice-Chairmen.
It shall establish its Rules of Procedure having regard to the following
principles: . o

{a) The normal duration of tlic term of office of the members rep-
resented on the Committee shall be six years with one-third retiring
every two years, it being however understood that, of the original
terms of office, one-third shall expire at the end of the Committee’s
second ordinary session which will follow the entry into force of this
Convention, a further third at the end of its third ordinary session,
and the remaining third at the end of its fourth ordinary session.

(b) The rules governing the procedure whereby the Committee
shall fill vacancies, the order in which terms of membership expire,
eligibility for re-election, and election procedures, shall be based upon
a balancing of the needs for continuity of membership and rotation
g{frrepresenmtion, as well as the considerations set out in Article

(3).

Expresses the wish that the United Nations Educational, Scientific
and éultuml Organization provide its Secretariat.

In faith whereof the undersi%ned, having deposited their respective
full powers, have signed this Convention. ) o

Doxg at Paris, this twenty-fourth day of July 1971, in a single
copy- ) :

For the Federal Republic of Germany:

RurprECHT voN KELLER
Eveen ULMER

For Andorra:
For the Argentine Republic:
For the Commonwealth of Australia:
For the Republic of Austria:
For the Kingdom of Belgium:
Baron Parprans pE MoRCcHOVEN
28 juillet 1971 .
For the Federative Republic of Brazil:
EvEraLDO Dayrenn b Lima
For Canada:
For the Republic of Chile:
For the Republic of Costa Rica:
Carrogz CORRALES
For the Republie of Cuba:
For the Kingdom of Denmark:
W. WEINCKE
For the Republic of Ecuador:
For the Spanish State:
EmiLio GARRIGUES
For the United States of Americs :
Bruce C. Lapp, Jx.
Asranam L. Kaminstein

Tx. Doe, 92-G—73——4
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For the Republie of Finland:
RE. R. Seppiild
November 12th 1971

For the French Republic:
PierrE CHARPENTIER
A. SainTr-MiLeux

For the Republic of Ghana:

For the Kingdom of Greece:

For the Republic of Guatamala:
ad referendum

Francisco LiNarEs ARANDA

For the Republic of Haiti:

For the Hungarian People’s Republic:
TimMAR IsTvAN

For the Republic of India:

ad referendum

Kants CHAUDHURI
S. BALAKRISHNAN

For Ireland:

For the Republic of Iceland:

For the Sbat.e of Iarael:

For the ltfﬂmn Republic:
P. Arcmr

For Japan:
YosHIHIRO NAKAYAMA
K. ApacHi

22 octobre 1971
For the Re public of Kenya:
OWARD

For the Khmer Republic:

For the Kingdom of Laos:

For the Lebanese Republic:
SALAH STETIE

For the Republie of Liberia:
AvgusTiNE D. JALLAR

For the Principality of Liechtenstein:

GERLICZY-BURIAN
For the Grand Duchy of Lutembourg
For the Republic of Malawi:
For Malta: -
For Mauritius:
R. CuasLE
For the United Mexican States:
F. Cuevas Cancino
For the Principality of Monaco:
Favaize
For the Republic of Nlca.ragua.
For the Federal Republic of Nigeria:
For the Kingdom o? N’orwa,y
HzersLes VoaT
20 novembre 1971
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For New Zealand:

For Pakistan: .

TFor the Republic of Panama:

For the Republic of Paraguay:

For the Kingdom of the Netherlands:
W. L. HAARDT
J. VERHOEVE

For the Republic of Peru: )

TFor the Republic of the Philippines:

For the Portuguese Republic: )

For the United Kingdom of Great Britain and Northern Ireland:
. ARMITAGE :
WintiaMm WALLACE

For the Holy See:
E. Rovipa

For the Kingdom of Sweden:
Hans DANELIUS

For the Swiss Confederation:
PEDRAZZINT

For the Czechoslovak Socialist Republic:

For the Republic of Tunisia:
RAFIK Saip

For the Republic of Venezuela:

For the Socialist Federal Republic of Yugoslavia:
A. JBLI1C :

For the Republic of Zambia:
ProTocorn 1-

Annexed to the Universal Copyright Convention as revised at Paris
on 24 July 1971 concerming the application of that Convention lo works
of Stateless persons and refugees o

The States party hereto, being also party to the Universal Copy-
right Convention as revised at Paris on 24 July 1971 (hereinafter
called ‘“the.1971 Convention’), e s

Have accepted the following provisions: B ]

(1) Stateless persons and refugees who have their habitual residence
in a State party to this Protocol shall, for the purposes of the 1971
Convention, be assimilated to the nationals of that State. )

(2) (@) This Protocol shall be signed and 'shall be subject to ratifi-
cation or acceptance, or may be acceded to, as if the provisions of
Article VIIT of the 1971 Convention applied: hereto.”

(b) This Protocol shall enter into force in fespect of each State, on
the date of deposit of the instrument’ of ‘ratification,  acceptance or
accession of the State concerned or on the date of entry into force of
the 1971 Convention with respect to such State; whichever is the later.

(¢) On the entry into force of this Protocol in respect of a -State not
Erty to Protocol 1 annexed to the<1952 Convention, the latter

Protocol shall be deemed: to enter into furce’'in respect of such State.

[l
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" In faith whereof the undersigned, being duly authorized thereto,
have signed this Protocol. ) )

Done at Paris this twenty-fourth day of July 1971, in the English,
French and Spanish languages, the three texts being equally authori-
tative, in a single copy which shall be deposited with the Director-
General of the United Nations Educational, Scientific and Cultural
Organization. The Director-General shall send certified copies to the
signatory States, and to the Secretary-General of the United Nations
for registration.

For the Federal Republic of Germany:

" RurpreEcHT voN KELLER
Eveen ULmer

For Andorra:

For the Argentine Republic:

For the Commonwealth of Australia:

For the Republic of Austria:

For the Kingdom of Belgium:

BAron PaPEIANS DE MorcHOVEN 28 JUulLLET 1971

For the Federative Republic of Brazil:

EveraLpo DAyrRELL DE LiMa

For;Canada:

For,the Republic of Chile:

For;the Republic of Costa Rieca:

Carvos CorRALES
For the Republic of Cuba:
For the Kingdom of Denmark:
W. WEINCEE

For the Republic of Ecuador:

For the Spanish State:

Ewminio GARRIGUES o

For the United States of America:

Bruce C. Lapp, Jr.
Asrasam L. KAMINSTEIN
For the Republic of Finland:
R. R. SgprPiLk A
November 20th 1971
For the French Republic:-
PiorrE CHARPENTIER
A. SaiNT-Mreux

For the Republic.of Ghana:

For the Kingdom of Greece:

For the Republic of Guatemala:

ad referendum S
Fravcisco LINARES ARANDA
For the Republic of Haiti: - .
For the Hungarian People’s Republic:

et ¢ R £ 0 A S
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For the Republic of India:
ar » ferendum
Kanti CHAUDHURI
S. BALAKRISHNAN

For Ireland:
For the Republic of Iceland:
For the State of Israel:
Mavyer GaBay
For the Italian Republic:
P. ArcHr
For Japan:
YosuiaIRo NaAKAYAMA
K. Apacu1
22 octobre 1971
For the Republic of Kenya:
D. J. Cowarp
For the Khmer Republic:
For the Kingdom of Laos:
For the Lebanese Republic:
) SALAH STETIR
For the Republic of Liberia:
AvgustiNg D. Jarran
For the Principality of Liechtenstein:
GERLICZY-BURIAN
For the Grand Duchy of Luxembourg:
For the Republic of Malawi:
For Malta:
F or Mauritius:
For the United Mexican States:
F. Cuevas CaNciNo
For the Principality of Monaco:
Favaize
For the Republic of Nicaragua:
For the Federal Republic of Nigeria:
For the Kingdom oF Norway:
Hzersiues Voet
B 20 novembre 1971
For New Zealand: -
For Pakistan:
For the Republic of Panama:
For the Republic of Paraguay:
For the Kingdom of the Netherlands:
W. L. HaArDT ‘
J. VERHOEVE
For the Republic of Peru:
For the Republic of the Philippines:
For the Portuguese Republic:.

For the United Kingdom of Great Britain and Northern Ireland:

E. ArRMITAGE

WiLtiaM WALLACE
For the Holy See:

E. Rovipa -
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For the Kingdom of Sweden:
_ Hawns DaNEuIUs )
For the Swiss Confederation :
Peprazzing o B
For the Czechoslovak Socialist Republic:
For the Republic of Tunisia:
RarFik Saip
For the Republic of Venezuela:
For the Socialist Federal Republic of Yugoslavia:
A. JEL16 )
For the Republic of Zambia:

Prorocon 2

<nnexed to the Universal Copyright Convention as revised at Paris on
24 July 1971 concerning the application of that Convention to the works
of eertain international organizations '

The States party hereto, being also party to the Universal Copy-
right Convention as revised at Paris on 24 July 1971 (hercinafter
called “the 1971 Convention’’), )

Have accepted the following provisions: ) B
_ (1) (@) The protection provided for in Article IT (1) of the 1971
Convention shall apply to works published for the first time by the
United Nations, by the Specialized Agencies in relationship therewith,
or by the Organization of American States.

(b) Similarly, Article IT (2) of the 1971 Convention shall apply to
to the snid organization or agoneies. :

(2) (@) This Protocol shall be signed and shall be subject to ratifi-
cation or acceptance, or may be acceded to, as if the provisions of
Avrticle VIII of the 1971 Convention applied hersto.

(b) This Protocol shall enter into force for ench Stato on the date of

-deposit of the instrument of ratification, nccefpt&nce or accession of the
'State concerned or on the date of entry into f

I orce of the 1971 Conven-
tion with respect to such State, whichover is the Inter.
In faith whereof the undersigned, being duly authorized thereto,

‘have signed this Protocol.

Done at Paris, this twenty-fourth day of July 1971, in the English,
French and Spanish languages, the three texts being equally authori-
tative, in o single copy which shall be deposited with the Director-
Genernl of the United Nations Educational, Scientific and Cultural
‘Organization. The Director-General shall send certified copies to the

signatory States, and to the Secretary-General of the United Nations

for registration. _
TFor the Federal Republic of Germany:
RurprECHT voN KELLER
Euvgexy ULmern
For Andorra:
For the Argentine Republic:

" For the Commonweslth of Australin: =~

For the Republic of Austria:

For the Kingdom of Belgium:

Banron ParErans e MoRCHOVEN
28 juillet 1971
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For the Federative Republic of Brazil:

EveEranpo DAYRELL. DE LiMa
For Canada: -
For the Republic of Chile:
Tor the Republic of Costa Rica:
- Carros CORRALES
For the Republic of Cuba:
For the Kingdom of Denmark:
W. WEINCKE
For the Republic of Ecuador:
For the Spanish State:
EmiLio GARRIGUES
For the United States of America:
Bruce C. Lapp, Jr.
Asranam L. Kaminsremn
Tor the Republic of Finland:
R. R. SeppPiLi
November 20th 1971
For the French Republic: -
PierrE CHARPENTIER
- A, Bamnr-Mirux
For the Republic of Ghana:
For the Kingdom of Greece:
For the Republic of Guatemala:
ad referendum -
Francisco LLINARES ARANDA
For the Republic of Haiti:

For the Hungarian Peoplse’s Republic:

TimAr IsTVAN
For the Republic of India:
ad referendum
KanTt CHAUDHURI
5. BALAKRISHNAN
Tor Ireland: .
For the Republic of Iceland:
For the State of Israel:
~ Mayer GaBay
For the Itslinn Republic:
P. ArcHI
For Japan:
YosHIHEIRO NAKAYAMA-
K. ApacHI A
22 octobre 1971 o
For the Republic of Kenya:
D.J. CowArp.
For the Khmer Republic:
For the Kingdom of Laos:
For the Lebanese Republic: -
) SarLaxg STETIE :
For the-Republic of Liberia:
o0 AveusTing DL JaLpam
For the Principality of Liechtenstein:
© .GERLICZY-BURIAN

=
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For the Grand Duchy of Luxembourg:
For the Republic of Malawi:
For Malta:
For Mauritius:
, R. CuasLe
For the United Mexican States:
F. Cuevas Cancino
For the Principality of Monaco:
 Favnaze )
For the Republic of Nicaragusa:
For the Federal Republic of Nigeria:
For the Kingdom of Norway:
HersLER VoGT
20 novembre 1971
For New Zealand:
For Pakistan:
For the Republic of Panama:
For the Republic of Paraguay:
For the Kingdom of the Netherlands:
W. L. HaarDT
J. VERHOEVE
For the Republic of Peru: :
For the Republic of the Philippines:
For the Portuguese Republic: B
For the United Kingdom of Great Britain and Northern Ireland:
E. ArMiTAGE ST
WiLLiaAM WALLACE
For the Holy See:
E. Rovipa
For the Kingdom of Sweden:
Hans Dangrius )
For the Swiss Confederation:
~ Peprazzini B
For the Czechoslovak Socialist Republic:
For the Republic of Tunisia: :
Rarix Saip ,
For the Republic of Venezuela: :
For the Socialist Federal Republic of Yugoslavia:
A. Jeuié .
For the Republic of Zambin: o )
_ Certified a true and complete copy of the original of the Universal
Copyright Convention as revised at Paris on 24 July 1971, of the
Protocol 1 annexed to the Universal Copyright Convention as revised
at Paris on 24 July 1971 concerning the application of that Convention
to works of Stateless persons and refugees and of the Protocol 2
annexed to the Universal Copyright Convention as revised at Paris
on 24 July 1971 eoncerning the application of that Convention to the
works of certain international organizations. :
Paris, 24. 12. 1971 Claude Lussier. )
_Director, Office of International Standards and Legal Affairs,
United Nations Educational, Scientific and Cultural Organization.
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Rerort or THE GENERAL RAPPORTEUR oF THE CONFERENCE FORI
Revision or THE UNiveErsal Copyrigur Convenrtion UNnEsco
House, Paris 5-24 Juuy 1971

INTRODUCTION

1. It is my honour as General Rapporteur to present the following
report of the July 1971 Conference for Revision of the Universal
Copyright Convention. The summary records of the work of both the
plenary sessions and the Main Commission contain a chronological
record of the debates, and my purpose here is not to duplicate that
account. It is, instead, to report and analyse the final accomplishments
of the Conference, including the text adopted by the delegates and the
interpretations given by the Conference of a_number of provisions.

2. Unless the context malkes it necessary, 1 shall not attempt to
indicate at what point it the Conference a particular discussion took
place, or to differentiate between discussions in the plenary sessions
and those in the Main Commission. For simplicity’s sake, I shall also
use an abbreviated formula when identifying specific documents
(for example: “UCC/13” rather than “INLA/UCC/18, Paris, 7 July
1971, Original English”).

3. The remarkable scries of developments and preparatory work
leading up to this revision conference are well summarized in the
Introductory Report prepared by the Unesco Secretarviat (UCC/4),
and will not be repeated here. The programme of the Conference was
based upon a text proposed by the Intergovernmental Copyright Com-
mittee at its second extraordinary session held in Paris in September
1970 (UCC/3), and I shall refer to it henceforth as the “IGCC text”.
Fortunately, the basic system for numbering sections has remained
consistent from the 1952 Universal Copyright Convention through the
IGCC text to the revised text adopted by the Paris Conference. ]

4. I shall exercise the prerogutives of my office to make u fow personal
remarks at the end of this report, but there is something I feel I should
say now. Consider the task facing this Conference: to prepare a revised
text of o world-wide convention on a highly complex and technical
subject; to reconcile widely divergent purposcs and needs; to make the
revised text ns consistent ns possible with concurrent revisions in the
quite different Berne Copyright Convention; and to do all this in an
extremely short time. ’E‘he successful accomplishment of this task
strikes me as extraordinary; noting the absence of the usual bitter
speeches about the need for ‘‘a spirit of international cooperation’,
I realized they were not necessary because the spirit was really there
For me, at least, the outcome of the Paris Conference exemplifies a
remark of William James that ‘“real culture lives by sympathies and

‘admirations, not by dislikes and disdains”.

_THE PURPOSE AND ORGANIZATION OF THE CONFERENCE

5. As it emerged from a plethora of ‘]érepamﬁory fneetings going back
to 1966, the basic purpose behind the Paris Conference was iess than a

complete revision of the Universal Copyright Convention. Essentially

its purpose was to satisfy the practical needs of developing countries for
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ready access to educational, scientifie, and technical works, without
weakening the structure and scope of copyright protection offered by
developecf countrics under both the Universal Copyright Convention
and the Berne Convention. ‘The IGCC text was drafted with this vital
but limited goal in mind.

6. Under the Rules of Procedure adopted by the Conference, the
plenary sessions and meetings of the Main Commission were held in
public. All States party to the Universal Copyright Convention were
entitled to send delegates with the right of participation and voting.
Non-voting observers could be sent by States members of Unesco or
or other organizations with the United Nations system, and by various
other intergovernmental and international non-governniental organi-
zntions. In all, 45 States Party to the Universal Copyright Conven-
tion sent delegations, and the Conference was attended by obscrvers
from 30 other States, 3 intergovernmental organizations and 16
international non-governmental organizations. The working languages
of the Conference were English, French, and Spanish, and in accord-
ance with Rule 29 of the Rules of Procedure, the delegation of the
Federal Republic of Germany provided an interpretation inte English
of its members’ statements made in German (UCC/INF. 5).

7. A final list of the participants in the Paris Conference will be
found in UCC/INF. 4 and a complete list of its officers appears in
UCC/INF. 7. As noted in paragraph 13 of this report, 27 States were
empowered to sign the revised Convention.

S. Because of their interrelationship and, in some cases, their
intordependence, the Conferences for revision of the Universal
Copyright Couvention and the Berne Convention, in the words of
Resolution No. 1 (XR. 2) adopted by the Intergovernmental Copyright
Committee at its second extraordinary session on 11 September 1970,
were ‘‘held at the same time and p ace’’. This is, at the generous
invitation of Unesco, the two revision Conferences both met at
Unesco House in Paris from 5 July through 24 July 1971, but none of
their respective sessions were held simultancously.

9. To avoid overlapping an intricote work programme was drafted
by the Secretariat (UCC/INF. 2), and it was possible to adhere to this
sehedule for the most part. In effect, the UCC Conference met first,
with plenary sessions during the moraing of 5 July 1971, part of the
afternoon of that day, and the first part of the morning of 6 July, and
with meetings of the UCC Main Commission for the remainder of the
week, beginning on the morning of Tuesday, 6 July, and continuing

* until late afternoon on Saturday, 10 July. After an opening session on

5 July, the Plenary Assembly of the Berne Revision Conference met:
again on Monday, 12 July, and the meetings of the Berne Man
Commission also started on that day. It then adjourned to allow the
UCC Drafting Committee to prepars provisional texts of the articles
of mutual concern to the two Conferences, on the basis of decisions
alrendy taken by the UCC Main Commission. The UCC Drafting
Committee held an all-day session on Tuesday, 13 July, and finished
o draft text in an carly morning session on Friday, 15 July. The last
week was divided between the two Conferences, with formal signature
of the two new conventions on Saturday, 24 July 1971. With this tight
schedule it is easy to understand the anticipation with which all
delegates awaited Jém;—ztille Day, 14 July 1971, and the Pleusum with
which they joined in celebrating the French national holiday.
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OQPENING SESSION

10. Mr. René Maheu, Dircctor-Genernl of the United Nations
Eduecational, Scientific and Cultural Organization, opened the Con-
ference with an cloquent address (DG/11/6) welcoming the delegates
on behalf of Unesco. The Director-General noted the apparent con-
tradiction between the great needs for access to Lnowledge by coun-
tries with scarce resources and the moral and materinl interest of
authors, but expressed his firm personul conviction that, ar from
being irreconcilable, these aims are actually complementary. He
stressed the importance of the Conference’s work not only in its
potential short-range benefits but also for the progress of mankind.
Speaking of culture as “the fullest synthesis of the various nctivities
and creations of the human mind”, Mr. Maheu concluded by empha-
sizing that “Unesco, on whose initiative the Universul Copyright
Convention was prepared, and which claims extensive competence
and far-reaching responsibilities with regard to the protection of in-
tollectunl creation, expects that your cfforts will make n decisive
contribution to the ;Lc%licvenmnt, ol one of its cssentinl aims, namely
the promotion of the right to culture through the organization of
international co-operation’. : )

11. The first act of the opening sossion was to_clect the President
of the Plenary Assembly. On the proposal of Ambassador Pio Archi,
head of the delegation of Italr, supported by the delegations of Can-
ada, Tunisin, Belgium; the j'ederal Republic of Germany, Spain,
Japan, the United States of Ainerica, and the Netherlands, Ambassa-
dor Pierre Charpentier, head of ¢he French delegation, was olectod
President of the Conference by accelamation. ) )

12, In accepting his office, Ambsusador Charpentior warmly thanked
the Conference for the honous sccorded to him and to hiz country.
He then spoke feelingly of the reiuous work that lny behind the Coii-
ference and of the lessons to be learned from it. The President stressed
that, in general, the ngreement already achieved on matters of sub-
atance represented the limits of possible concessions. Tn expressing
his confidence in the success of the Conference, he reminded tﬁm dele-
gntes of the one essential condition for that success: that this conven-
tion, like any other, must not only be andopted and signed, but must
also be widely ratified and implemented. )

CREDENTIALSE COMMITTEE

13. The Conference then proceeded to elect o Credentials Committee
consisting of  delegates from seven countries: Argenting, -Belgium,
Hungary, Japan, Kenya, Lebanon and the United §mtcs of Americu.
The Credentials Committee clected as its Chairman Ambasgsador
José M. G. Alvarez de Toledo, head of tho delegation of Argentina,
and the Committee submitted its first report on 5 July ( JCC/8).
As shown in the Committee’s reports (UCC/8, UCC,35 and UCC/43),
24 countries presented credentinls empowering them to sign the
rovised convention. ' ,
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RULES OF PROCEDURE

14. The Draft Rules of Procedure approved by the Intergovern-
mental Copyright Committee (UCC/2), were adopted without
extensive discussion or amendment (UCC/2 Rev.). It was agreed,
under paragraph 2 of Rule 4, that any delegation seated provisionally
should be required to present its credentials in proper form “before
the last plenary session’’. Under Rule 8, the Conference decided not
to bind itself to a requirement that the President and the General
Rapporteur of the Conference alzo serve in these capacities in the
Main Commission. As revised, the Rules of Procedure established
a Bureau consisting of the President, the ninc Vice-Presidents, the
General Rapporteur of the Conference, the Chairman and Vice-
Chairmen of the Main Commission, the Chairman of the Credentials
Committee, and the Chairman of the Drafting Committec. The size
of the latter committee was initially set at eight elected members
and was later enlarged to nine, with the Chairman of the Main
Commission and the General Rapporteur also serving in an ex-officio
capacity.

OFFICERS, COMMITTEES, AND ADOPTION OF AGENDA

15. Upon the proposal of the President of the Conference, nine
Vice-Presidents representing the following delegations were elected
unanimously : Canada, Czechoslovakia, Denmark, Guatamala, Italy,
Japan, Kenya, Mexico and Spain. In my capacity as Co-Chairman
of the delegation of the United States of America, I was honoured
to be proposed and elected as General Rapporteur. , ,

16. Although the Provisional Agenda (E’CC/l) had not envisioned
the appointment of o Drafting Committee until the work of the Main
Comunission was completed, it was agroed that immediate appoint-
ment of the Committee would fucilitate the Conference’s work. Upon
the proposal of the President, the Dralting Committee consisted of the
delegates of Argentina, Canada, France, India, Kenya, Japan, the
Netherlands, Spain and the United Kingdom, in addition to the
ez-officio membership of the President of the Main Commission and
the General Rapporteur,

17. It was Inter proposed that, because of the complex and extremely
close interrelationship between the respective tasks of the UCC and
Berne Drafting Committees, those members (including members
ex-gfficio) of the Berne Drafting Committee that were not also mem-
bers of the UCC Dralting Committee be invited to participate as
observers in the latter’s work on matters of mutual concern. Although
there was some sympathy with the Spanish delegate’s view that as a
rule drafting committees should be ‘small—that indeed the best
drafting committee consists of three members of whom one is sick and
anothor is'late—there was much support for this proposal and it was
accepted without dissent. The UCC Drafting Committee elected ns its
Chairman Mr. William Wallace, delegate of the United Kingdom,
and, as its Viee-Chairman, Mr. W. L. Haardt, head of the delegation
of the Netherlands. )

18. With ithe change  already noted, the Provisionnl Agends

(UCC/1), was adopted.
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19. The President offered the floor to any delegation wishing to
make a general statement on the work of the Conference, and no less
than twenty aceepted his invitation in this order: the United Kingdom,
Italy, Belgium, Mexico, the Federal Republic of Germany, the United
States of America, France, Cuba, Hungary, Israel, Canadn, Japan,
Spain, Argentina, Senegal, Uruguay, Switzerland, Kenya, Iinland,
and Czechoslovakin. As noted by the President at the end of the
interventions, the general sentiment in favour of the programme of the
Conference was overwhelming. Delegate after delegate praised the
long preparatory work that had gone into the IGCC text as thorough,
logally sound, and realistic. In many cases the speaker recalled the
participation of representatives of his own government in that work.
There were constant references to the IGCC text as a fair and reason-
able balance, but one that was extremely delicate if not precarious. A
recurring theme was the importance of maintaining that balance, and
of improving the text on technical matters without introducing ox-
cessive or fundamentally different amendments that could upset the
entire basis for the carcfully co-ordinated compromise between the
needs of developing countries and the interests of authors.

90, These points were reiterated so often that the delogate of Spain
was prompted to refer to their boring, though welcome, unanimity,
and he voiced the hope that the Conference would thus prove to be
an orchestrn rather than a group of soloists. The delegate of the United
Kingdom stressed a point, made earlier by the President of the Con-
ference, that for somo countries the compromise embodied in the
IGCC text represented almost the extreme limit of the acceptable.
Other delegates, including those of Czechoslovakia and Uruguay,
indicated that, while favouring the general spirit of the project, they
felt themselves free to offer or support clarifying amendments. The
delegate of Argentina noted the importance of the efforts being made,
but Telt that the proposed procedures should be improved to nssure
that the exceptions ns well as the licences lead to the desired educa-
tional benefits, and that they do not produce unjustified results or
promote special interests that need no protection. The Argentine
delegate had therefore proposed some amendments aimed nt
guaranteeing the proper use of the proposed concessions: to provide
an exceptional remedy to situations involving abuse or injustice, and
at the same time to assure to authors the effective protection of their
fundamental rights. ) , ) ,

21. The delegnto of Cuba reaffirmed the unshakeable decision of his
government to make culture a fundnmental patrimonial right and a
part of the genernl wealth of everyone, by recognizing the pre-cminent;
social function of intellectual worlkers, to whom the State must assure
both material well-being and freedom in order for them to accomplish
their mission. However, he felt that the entire legal structure of copy-
right, as expressed in the International Convention, was based on a
system oncouraging the exploitation of intellectual workers for the
benefit of capitalistic or monopolistic enterprises. Thus, his govern-
ment favours the freest possible access to works of the mind without

any economic or geographic burriers; and; since it is based upon

unacceptable legal jnorms, the present projeet for UCC revision was,
in his opinion, merely n palliative. :
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22. The delegate of Canada emphasized the great interest of his
government in the proklems of international copyright and the work
of the Conference. This special interest arises from a combination of
factors, including the existence within Canada of dual languages and
cultures, and the problems of recouciling copyright protection and
technological innovations in a country of immense size. To some extent,
he suggested, “we are all developing countries”. Canada in particular
feels itzelf to be both developed and developing, and is thus in a
unique position to understand the needs on both sides.

23. Speaking as a representative of a country too newly independent
to have been represented at the Geneva Conference in 1952, the
observer of Senegal stressed the need to make the Universal Copyright,
Convention truly universal. He urged that, where cultural and
economic interests come into conflict, it is enly just and right that the
latter should yield. o '

24. The Hungarian dclegate recognized the need for a realistic
solution, and approved without reservation the present efforts to
revise the UCC. At the sume time, he felt that the present educational
and cultural problems of the developing countries are the result of
their former status as colonial dependencies, and that every effort
must be made to give their citizens rapid access to works while
ensuring the fair remuneration of the authors whose works are used.
He announced that the authors of Hungary are prepared to contribute
freely to the translation of their works into the national language of
any devecloping country, and that the competent Hungarian authori-
ties are prepared to indemnify the authors of all works used for these
purposes. ) ' 7

25. The delegate of the Federal Republic of Germany welcomed
not only the just balance achieved in the IGCC text between the needs
of developing countries, and of authors, but also the improvement in
the general level of protection in the text. He stressed the importance
of correlation between the revisions of the Universal and Berne Con-

‘ventions, a point also emphasized by the delegate of Japan.

26. The Japanese delegate regretted that many Asian countries
have never become party to either Convention, and expressed the

hope that a successful co-ordinated revision of the two Conventions -

would lead to more ratifications and to the forging of new cultural
links between developed and developing countries. -

27. The President of the Conference, in summarizing the general
discussion, expressed gratification at the obvious spirit of harmonious
accord. He urged those governments contemplating the proposal of

-amendments on inatters of substance to consider them in the light

of -the general agreement that o venlistic and workable compromise
had already been reached, and warned that any effort to-make funda-
mental changes could endanger the success of thé Conference.

MAIN COMMISSION AND WORKING PARTIES

28. The President of the Conference next called upon the delegatos
to elect a chairman and two vice-chairmen of the Main Commission.
Under Rule 8 of.the Rules of Procedure, the Main Commission was,
m effect, a ““‘committee of the whole”, charged with the responsibility
for making “a detailed study of the propesals for revision of the Uni-
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versal Copyright Convention and the instruments annexcd thercto”,
and for preparing “draft texts for submission to the Conference at o
plenary meeting”. o )

~ 29. Upon the noemination of the delegation of the United States of
America, supported by the delegations of Belgium, France, the Federal
Republic of Germany, India, Ttaly, J apan, Kenya, Morocco and Spain,
the Conference unanimously clected Mr. Rafik Said, the head of the
Tunisian delegation as its Chairman, and the heads of the delegations
of Brazil and the United Kingdom as Viee-Chairmen. 7

30. Upon taking the chair Mr, Said thanked the Conference for its
confidence and for the honour done to his country and to him. He
recalled that the proposals before the Committee were the result of
the efforts of outstanding copyright expoerts over the course of twelve
preparatory meetings, and that a balance had been achieved through
good will and hard work. Referring to the affirmative tone of the
general opening statements, he felt that there was considerable reason
for optimism.

31. During the course of its work, and in aceordance with Rule 6 of
the Rules of Procedure, the Main Commission established three work-
ing parties, The first, which was formed primarily to deal with amend-
ments to the translation licence provisions (Article Viter) proposed by
the delegation of India (UCC/14), but was expanded to include other
questions under Articles Vier and Vgquater, was chaired by the Chairman
of the Mnin Commission and consisted of the delegates of Brasil,
France, Italy, Kenya, Mexico, Sweden, the United Kingdom and the
United States of America. The second, which also involved Article Vier,
was prompted by a proposal of the delegation of Brazil (UCC/20)
concerning the scope of the expoert prohibition. This group consisted
of Brazil, France, the Federal Republic of Germany, Israel, Kenyna, the
United Kingdom aud the United States of Americn, and was chaired
by Professor Ulmer of the delegation of the Federal Republic of
Germany. The -third working party dealt with the proposal of the
delegation of Kenya (UCC/13) to permit the issuance of a translation
licence for broadecasting purposes under certain circumstances, ‘The
Chairman of this group was M. da Costa of the delegation of Brazil,
and included representatives of the following delegations: Brazil,
France, Israel, Kenya, Mexico, Switzerland, the United Kindgom, and
the United States of America. The results of these working parties will
be discussed under the appropriate headings in connexion with
Article Vier. )

32. On 15 July 1971, during the meeting of the Berne Main Com-
mission, a proposal (B/DC/25) was tabled by four African States
members of the Berne Union (the Democratic Republic of the Congo,
the People’s Republic-of the Congo, Ivory Coast and Niger). Although
Senegal was not listed as one of the sponsois of the proposal, it was
identified as such during the discussions. This proposal in general
concerned the possibility for daveloping countries having a common
language to obtain a joint licence for translation or reproduction.
Because of the need for consistency between the two révised conven-
tions, a Joint Working Party of both Main Commissions to consider
this proposal was established under the Chairmanship of Professor
Ulmer, Chairman of the Berne Main Commission and delegate of the
Federal Republic of Germany. The Joint Working Party consisted of
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representatives of the following States: Argentina, France, Indis,
Ivory Coast, Kenyn, the United Kingdom and the United States of
America. The Chairman of the Main Commission of the UCC also
purticipated as an ez-officio member, The results of its work as regoards
the Universal Copyright Convention will be reported below immedi-
ately following the discussions of Articles Vier and Vquater.

THE TITLE AND PREAMSBLE

33. The Conference agreed to adopt the suggestion of the Chairman
of the Main Commission that the text to be signed be given the follow-
in% title: “Universal Copyright Clonvention as revised at Paris on 24
July 1971". This formula was preferred to one that would refer to the
revised convention as the ‘‘Paris Act”’, and to a_longer formulation
such as “Universal Co yyright Convention of 6 September 1952, re-
vised ot Paris on 24 July 19717, The Coanference's glecision permitted
dropping the word tpevisad” as it appeared in u number of articles of
the 1GCC text, and it was agreed that this deletion should be made
throughout. It was understood that, whenever the phrase ‘‘this Con-
vention” appears in the Paris text, 1t refers to the 1971 revision and,
wherever it is necessary to differentiate between the two texts, the
provision would refer to “‘tho 1952 Convention” and to ‘“‘this Con-
vention’, ) .

‘34, As to the Preamble, the IGCC text had suggested no changes.
However, to take account of the nature of its action in 1971, the (;ggn—
ference agreed to add a paragraph at the end of the Preamble stating
explicitly that the Contracting States “have resolved to revise tho

Universal Copyright Convention as signed at Geneva on 6 September;

b3 ]

1952 (hereinafter called ‘the 1952 Convention’). . . .7% ,
35. It was also agreed thut the phrase “Contracting State”, which is

used in the Preamble und throughout the body of the text in both the

singular and plural, refors to o State Party to the 1971 Convention.

36. The discussions on these points, and the problems of relation-
ships between those States that ratify or accede to the 1971 Conven-
tion and those States that are party to the 1952 Convention only,
raised the question of whether we are here dealing with one Convention

or two. It will be discussed later in this report in connexion with

Articles IX and XTI,
ARTICLES I-1V

37. Articles I and III were left exactly as they stand in the 1952
text. Article II, which establishes the basic principle of national
treatment for both published ond unpublished works, had been
amended in the IGCC text to include an additional reference to
itthe protection specially granted by this Convention”. The Confer-
ence adopted this amendment in both paragraphs (1) and (2) of
Article Il. o T » ] ] )

38. In connexion ‘with Article IL (3), the observer of Senegal in-
quired concerning the status of domiciled refugees. It was agreed to
defer this question until the discussion of the Protocols attached to
the 1952 Convention, including Protocol 1 denling with the pssimila-
tion of refugees and stateless persons. The point will also be discussed
in this report in connexion with the Protocols. '
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39. In connexion with both Article IV and Article V, it was pointed
out that the lack of any system of lettering or numbering the sub-
ordinate paragraphs has made referencing difficult. The Conference
therefore agreed to make the minor amendments in the 1952 text
necessary to remedy this defect.

ARTICLE 1vbis

40. The first entirely new article to be discussed by the Main Com-
mission, and one of the most important, was Article IVbis. In accord-
ance with the Washington Recommendation, the basic purpose of the
provision is to include in the Universal Copyright Convention an
explicit requirement for the protection of “the basic rights constituting
the author’s economic right”, including three rights mentioned by
name: reproduction, broadeasting, and public performance.

‘41, As adopted by the Conference, Article IVbis is intended to give
further body and meaning to the obligation, contained in Article I of
the Convention, that “each Contracting State undertakes to provide
for the adequate and effectivé protection of the rights of authurs and
other copyright proprietors . . .”’. Paragraph (1) of the new article
defines these rights 93 including ‘‘the basic rights ensuring the author’s
economic interests”’, and these ‘‘basic rights” are further defined to
include three exclusive rights of the author: the exclusive right to
authorize ‘‘reproduction by any means”, the exclusive right to au-
thorize “public performance”, and the exclusive right to authorize

" “broadcasting’’. As proposed in the IGCC text, the rights referred to

are broad enough to cover reproduction, performance and broadcasting
of the work whether it is used unchanged from its original form, or
whether the user reproduces, performs, or broadeasts it “in any form
recognizably derived from the original’. o .
42, Prompted by a proposal of Argentina (UCC/7), the Conference
considered whether the rights enumerated in Article IVéis (1) should
be expanded to include the ‘‘moral right’’ of the author: that is, ‘‘the
right to claim authorship of a work and to oppose any distortion,
mutilation or other change in that work, or any interference with the
work that might be prejudicial to the author’s honour or good name”.
A number of delegations expressed themselves as favouring the prin-
ciple that the moral right is one of the most fundamentsl of the
author’s rights. On the other hand, the point was made by several
delegations, notably that of Italy, that the proposal would mark a
radical departure from the 1952 Universal Convention, and that some

States now party to the UCC including the United States of America,

Kenya, and others, do not recognize this right under their statutory
law. Reference was made to the specific goal of the Washington Recom-
mendation, which was the express recognition of certain ‘‘economic’
rights or interests of the author but was clearly not intended to extend

to the author’'s moral rights. Fears were expressed that a requirement

for recognition of moral rights would be fatal to the entire programme
for revising both the Universal and the Berne Conventions.

43. In the final text, the word ‘‘economic’ was retained, but in the
enumeration of specific rights the word ‘“exclusive’” was added.
Although it was the hope of many deélegations that, under this wording,
Contracting States would be moved to grant moral as well as pecuniary

-
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rights, it was the understanding of the Conference that no State

would be obliged, under the 1971 Convention, to grant protection for
the moral rights of the author. It was also understood that the words
“include” and “including’” an Article IVhis (1) were not to be inter
preted ns limitative or exhaustive. .

44. A fundamenta! point of interpretation of the 1971 Convention
was referred to several times during the Conference, in _connexion
with Article IVbis and in several other contexts. The Conference
agreed the general aim of the 1971 Convention should be that no
State that is now party to the Universal Copyright Convention of
1952, and that now respects the fundamental rights of authors, should
be required to make any changes in its domestic law as a condition
to arﬁlering to the 1971 Convention. Under the new Convention,
developing countries would, of course, have an opportunity to intro-
duce compulsory licensing systems in accordance with Articles Vier
and Vquater, but it was understood that no country now meeting the
obligations of the 1952 Convention and according basic copyright
protection would be required to assume new obligations in order to
adhere to the 1971 Convention.

45. This point assumed even greater significance during the con-
sideration of a second proposal of the delegation of the Argentine
Republic (UCC/7) for amendment of Article 1Vbis. Paragraph (2) of
the IGCC text of that article provided that, despite the specification
of exclusive rights in paragraph (1), a Contracting State could make
exceptions to these rights as long as they ‘“‘do not conflict with the
spirit and provisions’’ of the 1971 Convention, and provided the State
accords “a reasonable degree of effective protection to each of the
rights to which exception has beea made’. The proposal of Argentina
would have limited the right of a State to make exce tions to cases
where “the work is to be used in educational establishments for
teaching purposes and reaches the recipients free of charge’’ with the
added hmitation that, in cases of broadcasting, the stations receive
no profit: This was considered too limitative by the Conference,
which preferred a more flexible formula, one that was consistent with
the spirit of the 1952 Convention and capable of accommodating. a
great variety of legal systems, economic and sacial situations, and
cultural factors. A proposal included in the comments of the Swiss
Government (UCC/5, Annex, p. 11), was also. considered, but was
not accepted on the ground that it might be interpreted as allowing
general compulsory licensing systems for all t pes of works. The
?lelen'a,tion of the Federal Republic of Germany re{grred to the wording
for this provision put forward as Alternative B in the text prepared by
the Ad Hoc Preparatory. Committee (UCC/4, p. 15), but declared
that it regarded the IGCC text as acceptable, if the limits to the
exceptions are clearly indicated in this report. , N

46. The Conference agreed that, subject to very minor drafting

:changes, the IGCC text should be accepted .and -that various points

raised by its wording should be interptreted as:follows: N
L. The exceptions must not “conflict with the spirit” of the 1971
Convention. It was considered that, in addition to the requirement
for “adequate and effective protection’ in Article I, the “spirit of
the Convention also: comprehended ‘the convictions expressed in
paragraphs ‘1 and 2 .of the Universal Declaration of Fluman
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Rights: that everyone has a right “freely to participate in the
cultural life of the community”’, and that everyone equally has
a right ‘“‘to the protection og 71;1’1,3 moral and material interests
Tesulting from any scientific, literary or artistic production of
which he is the author’. 3 )

2. The “a contrario principle”’. Paragraph 83 of the Inter-
governmental Copyright Committee Report accompanying the
IGCC text (UCC/4, Annex IX, p. 9) stated the view of the
Committee that “the inclusion in the Convention of special pro-
visions allowing developing countries to publish certain works
and translations under compulsory licences, means a confrario
that, except as provided in Article V, there could be no question
of developed countries instituting s general system of compulsory
licensing for the publication of literary, scientific or artistic
works”. The Conference adopted this principle, it being under-
stood that a “general system’’ referred either to a system applying
to a specific type of work with respect to all forms of uses, or to a
system applying to all types of works with respect to a particular
form of use.

3. The exceptions must not ‘“‘conflict with the provisions”’ of the
1971 Convention. As a corollary to the “g contrario’ principle, the
Conference understood the reference to ‘‘the provisions’ of the
revised convention as referring to Articles Vier and Vguater. This
means that a State not qualifying as a developing country under
Article Vbis would not be entitled to institute licensing systems
similar to those provided in Articles Vier and Vquater.

4. The State must agecord “a reasonable degree of effective protec-
tion’ to each of the rights named. It was understood that, under
the second sentence of paragraph 2 of Article IVdis, no State
would be entitled to withhold entirely all rights with respect to
reproduction, public performance, or broadcasting, that where
exceptions are made they must have & logical basis and must not
be applied arbitrarily, and that the protection offered must be
effectively enforced by the laws of the Contracting State.

ARTICLE V

47, Article V of the 1952 Convention, dealing with translation
rights, proved to be one of the most difficult problems faced by the
1952 Geneva Conference, and the provision as it now exists in the
Universal Copyright Convention in itself represents a delicately
balanced compromise. In all of the preparatory meetings leading to
the IGCC it was agreed not to tamper with the existing text, and to
use it intact as an underpinning for the special translation provisions
applicable to developing countries in Article Vier. . = - 3

48. When it first, considered the question, the UCC Main Commis-
sion adhered to. this principle, and only very minor consequential
drafting changes were suggested. To conform “paragraph (1), the
basic ‘clause of Article V establishing the author’s exclusive right of
translation, to the -new - Article IVdis establishing  his  other basic
rights, the opening phrise was changed from “Copyright shall include
the exclusive right to, . . .”” ‘to ‘The rights referred to in Article I
shall include the exclusive right of the author to . . .”. e
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49. Following meetings of the Berne Convention Main Commission,
however, it became increasingly apparent that there was a need for
uniform terminology throughout both Conventions when identifying a

" language with a country for various purposes. The formula finally

accepted, “‘a language in general use’’ in the State will be discussed

in detail in connexion with Article Vier. The Conference agreed to

conform the present language of Article V, which refers to the ‘na-
tional langunge or languages’ of the State, to this new formula, and
made minor drafting changes in four places in Article V to aceomplish
this limited result. It was understood that there was no intention on
the part of the Paris Conference to change the interpretation of the
phrase as it exists in the 1952 text, and that the only purpose of the
change was consistency of terminology. .

50. In the third week of the Conference the discussions of the various.
procedures required for obtaining translation sand reproduction
licences, during the meetings of the Berne and Universul Convention
Mapin Commissions as well as the plenary sessions of the UCC,
were among the thorniest and most time-consuming that the delegates
had to endure. Article V of the 1952 Convention had established a
procedure with respect to translation licences granted under if;
the IGCC draft had imported this procedure intact into Article
Vier, but had diverged from it in connexion with Article Vguater,
and there were further divergences in the draft adopted by thquerne
Main Commission. Concern was expressed among delegates from
developing countries as to how all these variations could be reconeciled
and implemented in domestic legislation and practice. A proposal
to achieve some degree of uniformity by amending Article V, as well
as Articles Vier and Vquater, was put forward by the delegation of
the United Xingdom (UCC/39), but was withdrawn in the face of
o genernl reluctance to make further changes in Article V. The
delegation of the United Kingdom then submitted a proposal
(UCC/41) to achieve some uniformity through sn amendment of
Article Vier alone; this proposal, which was adopted with some
changes in detail, will be discussed in connexion with Article Veer.

51. The delegate of India, noting that the phrase ‘““due provision
shall be made by domestic legislation” in paragraph (d) of Article
V(2) had been changed in equivalent provisions of Article Vier and
in the draft text of the revised Berne Convention suggested that the
words ‘“‘at the national level” be substituted for the words ‘‘by
domestic legislation”. Again, the reluctance to make material changes

in Article V prevailed and the proposal was withdrawn, but amend-
ments were made in Articles Vier and Vguater to accomplish the result
with respect to licences issued under those provisions.

- 52. Under the language of Article V, a compulsory translation
licence may be granted under certain conditions to ‘“‘any national”
of a Contracting State. The delegate of India asked that it be made

. clear that the term ‘mnational’”’ includes legal entities, government

bodies, corporate bodies, and other artificial persons. There was no
dissent from this interpretaiion at the Paris Conference, but it was
agreed that there was no néeed to define the term explicitly in the text.
The point is discussed in a different context under Article II of the
Report ‘of the Rapporteur-General of the 1952 Geneva Conference,
where the following interpretation appears: ‘“The President suggested
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that it was a matter for each Contracting State to interpret the
word ‘nationals’ according to its own rule of law; the Convention
was not to be regarded as imposing on any Contracting State the
obligation of recognizing for copyright purposes legal and moral
persons as well as physical persons, but only requiring that a State
should apply the same interpretation to foreign nationals as to its
own nationals; for example, a State protecting the works of its own
incorporated bodies should protect also the works of such bodies
of other Contracting States’.

ARTICLE vbis

53. One of the fundamental ideas behind the Washington Recom-
meondation was to have parallel and coucurrent revisions of the Univer-
sal and Berne Conventions to make limited compulsory licensing
systems available for the benefit of developing countries with respect
to translations and reproductions. Article Vbis is the first of the three
new articles in the revised UC intended to accomplish this gorl; its
counterpart in the Berne revision is Article I of the Appendix to the
Paris Act of the Berne Convention. The purpose of this article is to
establish the criteria a State must meef, and the procedural machinery
it must observe to take advantage of the special translation and re-
production provisions in the two articles that follow it. Article Vbis
is the first and probably the most significant, though not the only,
provision in_the revised text that raises that most perplexing of
problems: What is a “developing country”? The term appears ex-
pressly in paragraphs (1) and (3) and %r reference in paragraph
(5) of Article Vbdis. Under paragraph (1), any Contracting State
“regarded as a developing country in conformity with the established
practice of the General Assembly of the United Nations” is entitled,
at the time it becomes a party to the Universal Copyright Convention
or at any later time, to notify the Director-General of Unesco that
it will apply some or all of the provisions of Articles Vier and Vquater.
Under paragraph (2), this notification is effective during the first
ten years after the coming into force of the 1971 Convention, and
the Contracting States may renew its notification at ten-year intervals
thereafter. Paragraph (3) provides that, when the State ceases to be
regarded as a ‘“developing country”, it is precluded from making the
decennial notification and, following a grace period, from applying
the exceptions. The formula contained in paragraph (1) emerged from
the report adopted on 27 June 1969 by a sub-committee established

by the UCC Intergovernmental Copyright Committee (IGC/SC/8).

Although its context was changed considerably by the Washington
Recommendation and later events, the formula itself has been ac-
cepted without much discussion and has remained basically intact.
The operative phrase adopted was the one evoived at Stockholm:
... régarded as a developing ¢ountry in conformity with the estdib-
lished practice of the General Assembly of the United Nations . . .”.
Another clause, similar to one adopted at Stockholm and retained in
the Berne revision at Paris—‘“and which, having regard to its economic
situation and its social or cultural needs; does not consider itself
immediately in a position to make provision for the protection of all
the rights as provided for in this Act, . . .”—was not adopted in the
1971 Universal Convention because of the general feeling that it

added nothing to the basic criterion.
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54. The IGCC text of paragraph (2) of Article Vdis had provided
that a developing country could renew a notification made under
paragraph (1) “during the year preceding the expiration of the rele-
vant ten-year period”. The Conference accepted an amendment
offered by the delegation of Japan (UCC/9) to change the renewnl
period from the year immedintely preceding the expiration date to g
one-year period ‘“not more than fiftecn or less than three months”
before expiration. The purpose was to require notification sufficiently
in advance of expiration to allow other Contracting States to know
know definitely whether the ten-year period would expire on a given
date or not.

55. In connexion with paragraph (3), the same Japanese propossal
(UCC/9) raised a question as to whether the variable grace period
allowed after a State has ceased to be developing was not too long and
indefinite. Under the IGCC text, to take an extreme example, n%tntg
could renew a notification in 1975, cease to be developing in 1976, and
yet enjoy the benefits of Articles Vier and Vguater until 1985. The
Conference agreed to retain the I GCC formula, with some clarifying
amendments, on the ground that the transition within a country
from a devsloping to a developed stage would be gradual, and that the
provision should be flexible enough to allow for gradual adjustments.

56. Paragraph (4) allows for the disposition of copies already made
under the exceptions of Articles Vier and Vguater even after those
exceptions have ceased to be applicable. This provoked a discussion
as to whether some time-limit should be imposed on this privilege.
The Conference rejected the proposal for a_definite time-limit, but
amended the text to allow distribution only ‘“‘until their stock is
exhausted””. . ) . o
~ 57, The intention of paragraph (5) of Article Vbis is to make clear
that, where a Contracting State has made a declaration under Article
XIIT with respect to a dependent country or territory, it could also
make a notification under Article Vbiz on behalf of that country or
territory. In line with a proposal by the delegation of Argentina
(UCC/7), the text was amended to provide explicitly that the export
provisions of Articles Vier and Vouater are fully applicable as betweon
the Contracting State and its dependency in this situation.

THE QUESTION OF MATERIAL RECIPROCITY

58. During the discussion of Article Vbis the delegation of Sweden
raised a question (UCC/12) as to whether, because the proposed text
of the revised Berne Convention contains a provision prohibiting the
a%)plication of material reciprocity against States availing themselves
of the special translation and reproduction licences, the revised text
of the UCC should not contain a similar provision. There was no
disagreement whatever upon the substance of this matter: the Con-
ference unanimously agreed that material reciprocity could not be
applied in this situation. It was also agreed early in the discussion
that, if the UCC text was to contain such a provision, it should 1ot
appear in Article Vbis but in a general clause ater in the Convention
text. The question resolved itself into whether the declaration against
material reciprocity should go into the text of the Convention or be
contained in this General Report.
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'59. The UCC Main Commission was divided on_this guestion,
which was the subject of two special meetings of the Drafting Com-~
mittee. This Committee produced the draft text of a mew article
(UCC/24 Rev.) and the draft of a section of this General Report
(UCC/28), which had been submitted to the Drafting Committee by
the delegation of France (UCC/CR: 1). The Main Commission voted
not to include the proposed text of a new Article VIIbis in the Conven-
tion, with 17 delegations voting against inclusion, ten voting for, and
two abstaining from the vote. Thereupon it was decided, without
dissent, to include the Drafting Committee’s proposed language
(UCC/28) in this report, and I am, therefore, indebted to that Com-
mittee, and the delegation of France, for the following five paragraphs:

The Conference considered whether the text of the revised conven-
tion should or should not include an express provision prohibiting all
material reciprocity in respect of a State availing itself of the exceptions
mentioned in this Convention—whether these were the special ex-
ceptions provided for in Articles Vter and Vguater in favour of develop-
ing countries, or the exceptions of a general nature provided for in
Article IVhis. .

There was general agreement on the following: 7

(1) With regard to material reciprocity, no discrimination
should be m,ac%e between the exceptions in Articles Vier and
Vquater and those in Article IVbis. . -

(2) The fact of a State’s availing itself of any exception should
in 10 case permit other Contracting States to reduce the level of
protection granted by them to works originating in the State in
question. ,

(3) The principle of the absence of material reciprocity already
exists in the 1952 Convention. It derives from the principle of the
assimilation of foreign authors and works to nationa} authors

~and works. , e
The fact that such reciprocity is permitted on only one, precisely

- specified point, viz, the duration of protection, underlines the fact

that this constitutes the sole exception to a general principle and that
where the text is silent; it can only be interpreted in the light of the
principle of non-reciprocity. ‘ 7 N

It rﬁerefore appeared that the inclusion of a special article specifying
that the fact of a State’s availing itself of exceptions would not permit
any retaliation under the principle of material reciprocity, could be
interpreted as a reversal of the presumption of absence of material
reciprocity which governed the 1952 Convention and that con-
sequently, States remaining party to the 1952 Convention alone,
would in future be able to interpret that Convention as being governed

by the principle of material reciprocity. » ,

T'o avoid any such interpretation and taking note of a general agree-
ment execluding all possibility of retaliation based on the idea of
material reciprocity, the Conference was of the opinion that the
inclusion of an article expressly excluding material reciprocity could
serve no useful purpose and would only weaken a principle which was
generally accepted and which should continue to govern both the

present Convention and the Convention of 1952.
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ARTICLE Vier

60. As at Geneva twenty yvears before, the question of translation
rights was the most difficult and time-consuming problem the Paris
Conference had to face. In the intervening twenty years the natuve
and complexity of the problem had undergone some fundamental
changes, resulting primarily from the emergence of newly-independent
nations with immense demands [or educational development. These
changes are reflected in the differences between Article V, the 1952
provision obligating Contracting States to grant exclusive translation
richts but aliowing them to grant compulsory licenses after seven
years under certain conditions, and Article Vier, imposing the same
obligations on Contracting States that are developing countries, but
allowing compulsory licensing after periods of only one or three yeaors,
though under considerably stricter conditions.

61. The basic formula of Article Vier is stated in its opening para-
graph: If a Contracting State is a ““developing country’, under the
meaning and conditions of Article Vbis, it may reduce the seven-yenr
period of absolutely exclusive translation rights to three years; and
“in the case of a translation into a langusge not in general use in one
or more developed countries” that are party to either text of the
UCC, the period ean be further reduced to one year.

62. The delegation of India put forward a proposal (UCC/14) to
cut the ane-year period in half, on the ground that, since only non-
exclusive licences into local languages were involved; six months of
exclusivity would be long enough to proteet the copyright owner’s
interests. This proposal met with strong opposition from delegations
representing developed countries, not only because it disturbed the
balance of what was constantly if inelegantly referred to as the
“package deal’”’, but also because, as a practical matter, six months
was not long enough to allow the author to secure a translator of his
own choice and to arrange for preparation and publication of the
authorized translation. Following the meeting of a working party on
the question, the delegation of India provisionally withdrew its pro-
posal on condition that the Conference accept in principle the pro-
posals of the delegation of Kenya (UCC/13), which now figure in para-
graphs (1) and (9) of Article Vier. .

63. The key to the dividing line between the three-year and one-
year periods provided by paragraph (1) (a) of Article Vier is whether
the translation is “into a fﬁnguage not in general use in one or more
developed countrics . [ .”’. The meaning of the phrase ‘in gencral use”
was discussged at several points during the Conference and, as in the
case of the meaning of ““developing countries’”; it was apparent that
although no rigid definition was possible, no better term could be
found. As a starting point, it was suggested without dissent that any
language officially idlentiﬁed as one of the national languages of a
country would be considered ‘““in general use’”’. The principal problem
arises where, although not identified as a national language, a particular
language is spoken or read by a significant percentage of the total
population of a counfry, including ti:e populations of regions of a
country and of outlying territeries. Although a reasonable dividing
line for guidance on this question might be the use of a language by ten
per cent or more of the total population of a country, it was considered
that no percentage figure could be applied arbitrarily, and would
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necessarily vary in accordance with a wide range of demographic
factors including regional and ethnic groupings within a country and
other social and politieal circumstances. In any case, it was clearly
understood that for all purposes the three so-called ‘“svorld languages”
(French, English and Spanish) would be considered “in genecral use in
one or more developed countries’. 7 ) )

64. It was understood that “developed countries’ in this context
referred to countries not regarded as “developing countries in con-
formity with the established practice of the General Assembly of the
United Nations”. However, the Conference did not aceept a Japanese
proposal (UCC/9) to amencd the text of Article Vier along these lines,
on the ground that in borderline cases it might introduce uncertainties.

65. On the other liand, the delegation of Kenya put forward a
proposal (UCC/13) which, in effect, defined ‘‘developed countries’’
more limitatively for this purpcse and provided a flexible formula to
cover certain special situations. Although the Japanese delegation
pointed out that it would be unreasonable to make a distinction
between languages in general use in developed countries that are UCC
Contracting States and languages in general use in developed countries
that are not, it was agreed to amend the article in accordance with the
Kenyan proposal. Under the text adopted by the Conference, the one-
vear period would be applicable under Article Vier (1)(a) if the
translation is into a language not in general use in any developed
country that is party to either the 1952 or the 1971 texts of the
Universal Copyright Convention. Correspondingly, a new sub-
paragraph (b) was added under which it would be possible to alter the
effect of sub-paragraph (a) if unanimous agreement could be obtained
from all of the developed UCC countries in which a particular lan-
guage, other than Erglish, French, and Spanish, is in general use.

66. In other words, a developing country can make a translation
under paragraph (1)(b) of Article Vier within one vear rather than
three under the following conditions: (1) if the translation is not into
one of the three ‘“world languages’’; (2) if it is into a language in
general use in one or more developed countries party to either the
1952 or the 1971 texts of the Universal Copyright Convention; (8) if
these countries unanimously agree among themselves that another

eriod of one year (or more) may be substituted; and (4) if the

irector-General of Unesco is notified of the written agreement. It
wa i clearly understood that any such agreement would require formal
action at the executive level by each and every one of the developed
countries concerned, and that it could stipulate conditions such as,
for example, that it applied only to certain types of works such as
technical and scientific works. It was also stipulated that in no case

could the exclusive right of translation into KEnglish, French or -

Spanish be reduced below the three-year minimum provided in
Article Vier (1)(a). There were some misgivings, especially upon the
part of the Italian delegation, about the effect of private arrangements,
such as those allowed in paragraphs (1)(b) and (4)(c¢c) of Article Vier,
upon the other States party to a multilateral convention. However, the
Conference agreed that, in exceptional cases wherse a degree of flex-
ibility was nceded, these separate arrangements could be justified.

67. During its first discussion of Article Vier, the Main Commission
considered an amendment offered by the delegation of Sweden
(UCC/16) intended to bring the procedure to be followed ‘“if the
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owner of the right of translation cannot be found’” into line with the
provisions of Article Vguater on reproductions. These differ in some of
their details from the procedure outlined in Article V, which was
incorporated by reference in Article Vier of the IGCC text. Although
the Main Commission was, on first consideration, divided on the ques-
tion and the Swedish delegation withdrew its propoa:al, the question
wizs 1,'eolpened and the Swedish proposal was, in substance, eventually
adopted.

618). As noted above in connexion with the discussion of Article V,
strenuous efforts were made toward the end of the Conference to con-
form, as much as possible, the various procedures required for the
granting of compulsory licences under Articles Vier and Vguater of
the 1971 Universal Convention and under Article IV of the Appendix
to the 1971 Paris Act of Berne Convention. Having decided not to

- change the procedure already established in Article V of the UCC, the

Conference agreed to accept a somewhst different procedure with
respect to translation licences granted under Article Vier, on the basis
of a proposal of the delegation of the United Kingdom (UCC/41).

69. The United IKingdom proposal, with certain amendments, was
added as sub-pamgrap%s (e) and (d) of paragraph (1) of Article Vier,
and establishes essentially the same procedure for the granting of
franslation licences under Article Vier as that established for the
granting of reproduction licences under Article Vgualer. This procedure
will be discussed further in connexion with the latter Article. The only
essential difference between the procedures for translation and repro-
duction licenses set forth in Articles Vier and Vguater, and those
prescribed in Article IV of the Appendix to the new Berne test, involve
the specific mention in the former of “The Internationsl Copyright
Information Centre established by the United Nations Educational,
Scientific and Cultural Organizstion’,

70. Paragraph (2) of the final 1971 text of Article Vier, which had
been paragraph (5) of the IGCC text, provides for grace periods
following the filing of a request for permission to translate under
paragraph (1)(c), or the dispatch of the copies of an application for
the granting of a compulsory translation licence under paragra
(1)(d). The rather complicated formula in Article Vier can be suimn-
marized as follows:

(1) Where the applicable period under Article Vier is three -

years, no compulsory licence may be granted until a “further
period of six months has elapsed’” from the date of the request
or of the dispatch of the copies of the application; and

(2) Where the applicable period under Article Vier is one year,
no compulsory licence may be granted until “‘a further period
of nine months has elapsed”..

71. The Conference adopted an amendment proposed by the dele-
gation of Sweden (UCC/16) making clear that publication by the
owner of the translation or with his authorization’ during the six- or
nine-month period would preclude the granting of a compulsory
licence. It was agreed, as a matter of interpretation, that under this
provision: | :
(1) The formal requests or applications that start the six- or
nine-mnonth grace periods runming should clearly refer to the
grant of a licence under Article Vier;
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(2) If the copyright owner has filed a list of the works for
which he holds translation rights with the competent authority
in the developing country, it cannot be argued under Article
V(2)(c) that ‘‘the owner of the right of translation cannot be
found’’;

(3) In cases where the one-year period would have been
applicable but the request or application is not filed until after
three years, the grace period would be six months rather than
nine months. )

- 72. The Main Commission considered the question whether the
three-year/six-month and the one-year/nine-month periods were con-
current or consecutive. The delegation of India held the view that the
three-year/six-month and the one-year/nine-month periods could, in
each ease, run concurrently or overlap each other. It was, however, the
prevailing view in the Commission that the periods were intended to
be consecutive. Under this interpretation, the use of the word “further”
implied that it was necessary for the basic period to have run its course
before the grace periods under Vier :(2) could start, and that the
absence of the word “further’’ in the equivalent provision in Article
Vauater implied that, in the cases of reproduction, the periods could be
concurrent. ] 7

73. Paragraph (3) specifies that licenses under Article Vier can be
granted only for the purpose of “teaching, scholarship or research”.
Tt was the understanding of the Conference that the word ‘‘scholar-
ship’ in this phrase refers not only to instructional activities at all
levels in tutorial institutions, primary and secondary schools, colleges,
and universities, but also to a wide range of organized educational
activities intended for participation at any age level and devoted to the
study of any subject. The Conference also agreed that the word
“ressarch” cannot be interpreted to permit the iranslation, under
Article Vier, of copyrighted works by industrial research institutes or
by private corporations doing research for commercial purposes.
However, the Conference declined to accept, as too limitative, a pro-
posal by the delegation of Argentina (UCC/7), that would have con-
fined the effect of: Article Vier to translations made “for the benefit
of official or officially recognized establishments of education or
research”. o i )

74. Paragraph (4)(a) of Article Vier, like its counterpart in para-
graph (1)(f) £ Article Vguater dealing with reproductions, states a
fundamental rule underlying both provisions: that copies produced in
accordance with a compulsory licence issued under either Article Vier
or Vquater cannot be exported, and that the licence is “valid only for
publication in the territory of the Contracting State where it has been
applied for’. A proposal of the delegation of Argentina (UCC/7), to
make the validity of a licence dependent upon beth printing and
publication in the territory of the licensing State, provoked one of the
major controversies of the Paris Conference. The Argentine amend-
ment was not adopted, but, following .the meeting and report of n
Joint Working Party of the Main Commissions of both the UCC and
the Borne Conferences, agreement was reached upon an interpretation
to be included in this report. Since it deals with both Articles Vier
and Vguater, this interpretation will be found in a separate section fol-
lowing the report opn Article Vguater. ’
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75. Under sub-paragraph (b) of Article Vier (4), ss under the IGCC
text, copies published under a licence must bear a notice making clear
they are available for distribution only in the licensing State. As pro-
posed by the delegation of the United States of America (UCC/18),
the sub-paragraph was amended to require retention of the copyright
notice provided in Article IIT (1) on any copies of a translation pub-
lished under & compulsory licence.

76. A special problem, arising from the desire of certain developing
countries to supply commnunities of their nstionals living in other
countries with translations prepared under Vier, was raised by s pro-
posal of the delegation of Brazil (UCC/20). There was general sympathy
with the aims behind the proposal, but some delegations felt that the
matter did not require a textual amendment since 1t was acknowledgecd
that the sending of individual copies for personal use could not be re-
garded as “‘export’. Other delegations preferred to have a new provi-
sion on the subject, although it was recognized that neither the original
proposal (UCC/20) nor o revision of it (UCC/20 Rev.) containe:l the
restrictions and safeguards necessary for general acceptance. o

. 77. When the matter was put to a vote, the Main Commission
decided to include a provision on the subject in Article Vier, and a
working group was appointed to prepare a text (UCC/26). With
minor technical amendments the working group’s text was accepted
‘lf)ry tf(xe)@anfer—ence, and now appears as sub-paragraph (¢) of Article

ter (4).

78. Under this provision the ban upon exports is inapplicable to
cases where a governmental or public entity of a licensing State
sends copies of a translation abroad, but only: (1) if the translation
1s not in Knglish, French, or Spanish; (2) if the recipients are individuals
or collective groups who are nationals of the licensing State; (3) if
the copies are used exclusively for purposes of teaching, scholarship,
or research and are sent or distributed ‘“without the object of com-
mercial purpose’”; and (4) if the country to which the coples are
addressed has agreed to allow their receipi, distribution, or both, and
the Director-General of Unesco has been notified of this agreement.

79. The phrase ‘‘without the object of commercial purpose”,
which was. finally adopted in preference to “without the object of
financial gain”, was understood here, as slsewhere, to exclude private
enterprises operated for profit-making purposes from engaging in the
permitted activities, but not to preclude public or governmental
organizations from making charges intended to recover their costs. It
was also considered that, whether or not the country to which the
copies are sent is a party to the UCC, it must agree to allow tha
copies to be received or distributed, and a notification of its agreement
must be sent to the Director-General of Unesco.

80.. Paragraph (5), which deals with the amount and payment of
compensation under compuisory licenses, had appeared in the IGCC
fext, and was retained without any substantial change. A new provision
in Article Vter, however, is paragraph (6), derived from a proposal of
the dolegation of Swéden (UCQ?IB} which in turn’ was based upon a
corresponding provision in Article Vguater (2)(c). In effect, it provides
for the termination of a licence under Article Vier if an authorized
translation of the work “in the same language and with substantially
the same content’’ is published “at a price reasonably related to that
normally charged in the country for comparable works’.
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81. Paragraph (7), maintained verbatim from the IGCC text, deals
with works “composed mainly of illustrations”. It allows for the
translation of the text, along with the reproduction of the illustrations,
only under the conditions of Article Vguater. This provision was inter-
preted as applying primarily to art books, and it was agreed that the
question of whether s given work was “mainly” composed of illus-
trations should be left to the competent nuthority. 7

82. A proposal of the delegation of Kenya (UCC/13) to add to o
new Article Vquinguies, granting a limited translation right for pur-
hoses of broadecasting, was also the subject of much discussion at the

aris Conference. The proposal, which had no counterpart in the
IGCC text, and was not part of any previous “package deal”, was
based on the assumption that Articles V and Vier which deal exclu-
sively with the publication of translations would not permit transla-
tions for broadcasting unless a special provision to this effect were
added. In support of the proposal it was urged that broadeasting is
coming to play a more and more important part in the educational
programmes of developing countries suffering from shortages of both
books and teachers, and that a translation licence for broadcasting is
at least as important to these countries as a licence for purposes of
publication, , )

83. At the outset of the discussions there were expressions of sup-
port for, or at least in sympathy with, the aims of tlllelt))roposal. The
delegation of Argentina, however, questioned the advisability of deal-
ing with the proposal during the present Conference. Although it
appreciated the importance of bron.lcasting as an educational modium
in developing countries, the Argentine delegation felt that, since the
quostion had not been considered during the preparatory meetings, it
required more thorough study at the governmental level before being
submitted to a revision conference. A number of questions were raised
concerning the proposed text, and a working group was established to
consider the question in detail. This group reached a provisional ac-
cord on general principles, and the delegations of Kenya and the
United States of America were agsked to formulate a new text (UCC/
27). This text, with relatively minor changes by the Main Commis-
sion and the Drafting Committee, was adopted by the Conference
and appears in the text as paragraph (8) of Article Vier. :

84. Under paragraph (8)(a), a licence to translate a work that is
protected under the 1971 Convention and has been published in
“printed or analogous forms of reproduction”, may be granted to a
broadcasting organization in a developing country party to the UCC
under the following conditions:

(1) The copy from which the translation is made must have been
“made and acquired in accordance with the laws” of the licensing
State. As stated in paragraph 34 of the Report of the General
Rapporteur of the Paris Conference for Revision of the Berne
Convention (B/DC/36), this language was interpreted to mean
“that the copy must not be an infringing copy according to the
laws of that country”. )

(2) The sole purpose of the translation must be for broad-

casting, and the sole purpose of the broadcasts using the transla-
tion nmust be either ‘“‘teaching’ or ‘‘the dissemination of the

results of specialized technical or scientific research to experts in

a particular profession’””. The latter formulation was found
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acceptable after several delegates had expressed dissatisfaction
with a mere reference to ‘“‘research”.

(83) The translation must in fact be used solely for the types of

broadcasting just mentioned, and the broadecasts must go to recipi-
ents on the territory of the licensing State. As long as the broad-
casts are intended for reception on the State’s territory, the
license is not affected if listeners or viewers in other countries
also receive them,

(4) The broadcasts may either be “live”, in the sense that they
are concurrent with the sounds or visual images involved, or they
may be made “through the medium of sound or visual recordings’’.
In the latter case, the recordings must be made lawfully and for
the sole purpose mentioned in paragraph (2), above. As long as
broadcasting takes place, it makes no difference whether it is
radio or television and whether it involves terrestrial or satellite
relays. The term “sound or visual recordings” includes all types
of aural and visual fixations, including films, phonograms, and
sudio and video tapes in their various manifestations.

(5) If sound or visual recordings are used for the broadeasts,
they can only be exchanged between broadeasting organizntions
whose headquarters are all in the licensing State. Under no cir-
cumstances could these recordings be sent beyond the frontiers
of the country, nor could they be the subject of sales, rentals, or
licensing arrangements within the country. )

(6) All of the uses of the translation including the broadeasting
itself and any exchange of recordings, must be ‘“‘without any
commercial purpose”. The Conference agreed that, in the context
of broadcasting, the phrase “without any commercial purpose’”’
means that the broadcasting organization itself is not a private
corporation operated for profit-making purposes and that no
commercial advertising is included in the programme incorporat-
ing the translation. It was not, however, intended to preclude
the organization from broadcasting commereinl advertising at
other times, or to exclude the common situation in which the
owners of receiving sets are charged a licence fee, )

85. Under sub-paragraph (b) of paragraph (8) a licence may also
be granted under all of the same conditions for the translation of any
text incorporated in an audio-visual fixation which was itself prepared
and published for the sole purpose of being used in connexion with
systematic instructional materials”. Heve the subject matter in-
volved consists exclusively of published teaching materials such as,
for expmaple, instructional films and video casscttes, filmstrips, slides,
and transparencies, combined with some textusal element which may
be part of a sound track or of an accompanying recording.

86. A point of paramount importance was emphasized several
times diiring the discussions of paragraph (8): the licence granted
under it can cover. only the act of translation, and nothing more. It
cannot convey any rights of adaptation, including adaptation of a
non-dramatic work to dramatic form, or use in cinematographic

works and it does not authorize or sanction the broadeasting of t,h.cﬁ\

translation or the making of “‘ephemeral” or other recordings=T'F&se
rights rest on other provisions of the Convention and local law, and
nothing in paragraph (8) is intended to impinge upon or supersede

{
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copyright protection for these rights. The sole purpose of paragraph
(8) is to authorize translation for purposes of broadcasting under
certain circumstances. .

87. Paragraph (9) is the provision governing the important question
of the interrelationship between Articles V and Vier. It first provides
that, where they are not superseded by the special provisions of Article
Vter, the provisions of Article V shall be fully applicable to all transla-
tions made under compulsory licences. This iIncorporation by reference
means several things: o _

(1) The work translated under a licence must be o “‘writing”’. This
term has a limited meaning under Article I of the Universal Copyright
Convention, although its scope is o matter of some dispute. The inter-
pratation most commonly held is that “writings’”’ do not inelude
“musical, dramatic and cinematographic works, and paintings, en-
gravings and sculpture’”’. Under this interpretation, except for the
cases of text incorporated in art books and audio-visual fixations,
specially dealt with in paragraphs (7) and (8)(b) of Article Vier, the
article applies only to non-dramatic text matter. The delegation of
Kenva expressed the view, however, that dramatic texts can dome
within the scope of Articles V and Vter. The Conference expressly
stipulated that the words, lyries, or text or musieal compositions
were not covered by the translation privileges of Article Vier.

(2) As amended by the Conference, Article V limits the compulsory
licence to translations into “‘a language in general use” in the State
pranting the licence. )

(3) All of the various conditions and safeguards of authors’ rights
built into Article V are transferred intact into Article Vier. These
include the requirements that the original title and name of the
author appear on the copies of the translation published under a
licence, that the licence is not transferable, that a correct transla-
tion of the work is assured, and that no licence shall be granted when
the nuthor has withdrawn all copies of his work from circulation. It
also means that, except as provided under paragraph (8), the licence
can be issued only for limited purposes: “to translate the work and
publish the work so translated’. Because of the limited definition
given to the word “publication” in Artricle VI of the Universal
Copyright Convention, no licence can be granted under Article
Vier to distribute the work in the form of sound recordings or in any
other form except one ‘“from which it can be read or otherwise visually
pereeived”. Under the terms of Article V, no licence to translate can
be granted if an authorized translation in the language in question
has been published anywhere during the relevant period of exclusivity,
and as long as any previous edition of such a translation is still 1n
print. ]

(4) It was also considered that, where the copyright owner has
made a reasonable offer to license a translation, the prospective
licensee’s refusal will not entitle him to a compulsory licence.

(5) In this eontext, the Conference expressly agreed that, where the
work for which a translation licence is sought 1s itself a translation
of n copyrighted work, permission must be sought from and denied by,
not on‘y the owner of copyright in the intermediate translation, but
also the author of the original work on which it is based. This principle
would apply equally to. any form of adaptation or derivative work
incorporating copyrighted material of diverse ownership.
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(6) It was also the sense of the Conference that, where n compulsory
licence is granted under either Article Vier o Article Vguater, the
author or other copvright owner should be ncuified expressly of the
conditions of the licence, including the conditions involving payment
and transfer of the compensation due him. A similar point of interpre-
tation is stated in paragraph 39 of the Report of the General Rap-
porteur of the Berne Revision Conference (B/DC/36) as obliging the
competent authority, in cases where & translation or reproduction
licence is to be granted, to “take reasonable steps to ensure that the
owner of the right has an opportunity to be aware of the application
and to take such measures as may seem to him appropriate’”. Con-
versely, where the copyright owner is aware of a compulsory licence,
paragraph 32 of the Berne Report suggests that, as a condition for
terminating the licence by bringing out an authorized edition, ‘“‘the
licensee should be given reasonable notice by the owner of the right of
translation, of the publication of a translation authorized by him”’,

88. Paragraph (9) also deals with the status of n licerice granted

under Article Vier after seven years from the first publication of a work,

when any Contracting State, developed or developing, can obtain a
compulsory licence under Article V_on_more liberal conditions thaon
those lail out in Article Vier. As the IGCC text had also provided, the
licensee in the developing country is given an option: he may simply
allow the Vier licence to remain in effect or, if he wishes, he may obtain
a new licence under Article V by going through all the procedures
provided in that Article.

ARTICLE vquater

89. After crossing the stormy seas of Article Vier, the Conference
seemed to be entering a calm harbour when it got to Article Vquater.
For the most part the IGCC text remained intact, and the discussions
involved the clarification of details and the need to conform the UCC
and Berne texts as much as possible. :

90. The provisions of Article Vquater as & whole are patterned on
those in Article Vier, but with a number of differences in both substance
and form. The substantive diffcrences stem from the different rights
involved: translation and publicntion of the translation of a work
on the one hand, and pub},icn. ion of a reproduction of a particular -
cdition of a work on the other. The formal differences stem Iargely
from the fact that, while Article Vier is based on Article V and incor-
porates n number of its provisions by reference, Article Vguater
stands entirely on its own.

91. Sub-paragraph (a) of pavragraph (1) establishes the bLasic rule
for compufsory licensing under Article Vguater. 1f, after a stated
period, copies of a particular edition of a work have not been dis-
tributed in a developing country, either to the general public or in
connexion with systematic instructional activities, n compulsory
licence can be obtained to publish that particular edition in the
licensing State. The sub-paragraph adopts a two-way atandard as to
the price charged for the copies: the copyright owner cannot defeat
o licence unless he distributes copies “‘at a price reasonably related
to that normally charged in the State for comparable works”, but
the copies under a compulsory licence must also be distributed at
that or o lower price. '
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92. A basic condition of the licence is that it be granted solely for
publication in connexion with “systematic instructional activities”.
This term is intended to include not only activities connected with
the formal and informal curriculum of an educational institution, but
also systematic out-of-school education. Although the possibility of
the sale of copies reproduced under n compulsory licence was envisaged,
it was nlso recalled that the competent authority in a developing
country to whom a request for a licence has been referred would be
under a duty to determine that the licence would fulfill the need of
specificd ‘“‘systematic instructional nctivities”. A licence would
necessarily be refused if such activities were in fact incidental to the
actunl purpose of the reproduction. i )

93. Another important condition of sub-paragraph (a) is implicit
in the phrase “particular edition”. Where a work has been published
in successive editions, the relevant time periods are independent for
ench edition. Thus, o licence to reproduce the latest edition should be
refused even if the applicable time periods for carlier editions have
expired. Under paragraph (3) of Article Vquater, except for audio-visunl
fixations the works for which licences can be granted are “limited to
works published in printed or analogous forms of reproduction”.
94, The initial procedure for obtaining a license under Article
Vquaier is essentially the snme as that provided by Articles V and Vier:
the prospective licance must have made efforts in good faith to nego-
tiate « licence or to find the owner of the right. The remarks made in
this report concerning the corresponding provisions in Article Vier are
equally applicable in Article Vquater. )

95. Both the delegations of Japan (UCC/11) and the Federal
Republic of Germany (UCC/15) proposed, in conformity with the
draft text of the revised Berne Convention, to insert, into the provision
allowing o licence to issue if a particular edition has ceased to be
available in the licensing State, the condition that the edition in
gquestion has been ungvniﬁmble for at least six months. These proposals
were ndopted, and the provision is now found in sub-paragraph (b)
of Article Vguater {1). ) ]

96. The applicabls periods of exclusivity, during which no license

-~ can be issued under irticle Vgualer, for a particular edition, begin on

the date of first publication of that edition. The compromnise formuln
adopted in the IGCC text, which varies the terms in accordanee with
the nature of the work, remained unaltered by the Conferende and is
found in sub-paragraph (c). In general the period is five yenrs, but
a three-year period is npplicable to ““works of the natural and physical
sciences, including mathematics, and of technology”, and the term
is seven years for ‘‘works of fiction, poetry, drama and mwusie, and for
art books’. 7 7

97. As already noted, there are differences between the procedure
for obtaining compulsory licenses under Article V and that under
Articles Vier and Vguater. A proposal by the delegation of Ar%gntmu.
to establish a more detailed and claborate procedure (UCCI/7) was
withdrawn when it received no support. , )

08. All three Articles (V, Vier and Vguater) require that, in
accordance with procedures established by the licensing State, the
person seeking a licence must establish one or the other of two facts:
either (1) that he had requested a licence and his request has been

SURY
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denied; or (2) that after “‘due diligence’” he had been unable to find
the owner of the right involved. Paragraph 37 of the Report, of the
Bern Revision Conference states in this context: “It was understood
that the réquest for authorization addressed to the owner of ‘the right
must indicate that, if such authorization is denied, the denial might
serve as the basis for applying for a [compulsory] licence”.

99. Where the owner of the right is known, Article V merely requires
the prospective licensee to segd%ﬁm & request and wait for acceptance
or denial. Articles Vier and Vguater add an additional requirement in
this case: at the samo time he makes his request he must also inform
either the International Copyright Information Centre established at
Unesco, or “any national of regional information centre which may
have been designated in o notification to that effect deposited with the
Director-General [of Unesco] by the government of the State in which
the publisher is believed to have his principal place of business’’.

100. Where the owner cannot be found, Article V requires the send-
ing of a copy of the application for the compulsory licence to the
publisher whose name appears in the copies; and, if the nationality of
the owner of the translation right is known, another copy must be
sent ‘‘to the diplomatic or consular representative of the State of which
such owner is a national, or to the or ganization which may have been
designated by the government of that State’’, Under Articles Vier and
Vouater, the copies of the application must be sent by registered
air-mail; in addition to the copy required to be sent to the publisher,
another copy must be sent to the officially-designated national or
regional inflolmn,tion centre or, if there is nono, to the Unesco Contre,

101. Despite the awkward drafting problems presented by revising
the 1952 Convention, this procedural thicket will probably prove less
formidable in practice than it now seems, though its density is in-
increased in some cases by the slightly different requirements of the
Paris Act of the Berne Convention. The apparent complexity of the
censing procedures prompted the delegation of India to put forwnrd
u proposul (UCC/37) for a new article stating that, an effort in good
fnith to comply with the requirements would be considered valid aven
if there were some deviation from the strict letter of the prescribed
procedures. However, the Conferonce did not accept this proposal,
either as an amendment or as an interpretation in the Report. It was
pointed out that it is the responsibility of the courts in each counlry to
decide the validity of compulsory licences granted by the authorities
in that country, and that an interpretation expressly allowing de-
partures from the requirements of the Convention could produce
confusion and unfair results. i

(2)(b), and to take account of situntions when the six-month period
ends after the end of the three-year period, the Conference adopted a

‘proposal of the Swedish delegation (UCC/17) to require denial of n

compulsory licence if an authorizc 1 edition is distributed in the State
during the six-month period.
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103. A special problem arises under Articles V, Vier and Vquater with
Tespect to how soon a compulsory licence can be granted in cases
where the owner of the right cannot be found, and it is handled differ-
-ently in.each. of the articles. Article V provides that “the licence shall
not be granted before the expiration of a period of two months from
the date of the dispatch of the copies of the application”. However,
this- additional period is not provided in Article Vter, since grace
periods of six or nine months are already required to elapse following
the dispatch of the copies of the application. On the other hand, since
the six-month grace period provided in Article Vauater can run con-
currently with the basic three-, five-, or seven-year periods of exclu-
sivity, paragraph (1)(d) provides that, where the owner cannot be
found, ‘‘the licence shall not be granted before the expiration of a
period of three months from the date of dispatch of the copies of the
application’’. ) , .

_ 104. It was considered that, upon the coming into force of the 1971
‘Convention in a particular developing country, a large body of litera~
ture published more than three, five, or seven years earler would
theoretically become available for compulsory licensing. It was pointed
out, however, that copyright owners in developed countries would have
the time between signature of the Convention and the date of its
coming into force—three months after twelve States have ratifiod or
acceded to it—plus the additional three months following the time
other States deposit their instruments or ratification of acoession and
the coming into force of the 1971 Convention in them, to malke ar-
rangements for granting voluntary licences. The Conference agrecd
that no prospective compulsery. licensee should be permitted to send

the requests or applications leading to a compulsory licence for any

\Svm'k until“after the 1971 Convention has come into effect in his
State.

105. Sub-paragraph (I) of Article Vaquater (1) combines several of the
safeguard provisions found in Articles V and Vter in connexion with
translations. The copies of the published reproduction must bear the
author’s name and the title of the particular edition. The requirement,
taken from Article V, that the licence shall not be transferable by the
licensee, is included in the provision, as is the extremely important,
stipulation that “the licence shall not extend to the export of copies
and shall be valid only for publication in the territory of the Contract-
ing State where it has been applied for”’. This provision will be taken
up in the next section of the Report.

106. The delegation of the Argentine Republic proposed to amend
sub-paragraph (f) by the addition of a clause stating that “any repro-
duction of the work shall be faithful to the original”. When attention
was called to sub-paragraph (g), providing that ‘‘due provision shall
be made by domestic legislation to ensure an accurate reproduction
-of the particular edition in question”, the Argentine delegation sgreed
to withdraw its proposal on-condition that it was accepted that the
‘meaning of the two statements is the same. There was no dissent from
“this interpretation. ~ o

. 107. Sub-paragraph: (h) of Article Vguater (1) contains an important
limitation on the compulsory licensing authority with respect to
reproductions of translations. As adopted by the Conference, this
provision precludes the granting of a licence for the reproduction
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and publication of a work that is itself a translation from another
language in either of two cases: (1) ‘“where the translation was not
published by the owner of the right of translation or with his authori-
zation'; or (2) “where the translation is not in a language in general
use in the State with power to giant the licence”.

108. Under the first of these conditions, a State would be precluded
from granting a licerice to reproduce a translation that itself had been
made and published under the compulsory licensing provisions of
Article V or Viter. This was partly the sense of a clarifying amendment
offered by the delegation of Japan (UCC/11), which would have
provided that “A licence to reproduce and publish a translation of
a work may be granted only if it does not prejudice the right of the
author in the original work provided for in paragraph (1) of Article
V?’. The Conference accepted the principle that, where a reproduction
of a translation is involved, licences must be sought from the owners
of copyright in both the origingl text and the translation, and the
Japanese delegation withdrew its amendment upon condition that
the principle be expressed in this Report.

109. Paragraph (2) of Article Vquater establishes several additional
conditiors governing the granting of compulsory licences for the
publication of reproductions:

(1) The copies distributed under the licence bear the same types
of notices as those required in Article Vier (4) (b), and discussed in
this Repost in that connexion.

(2) The requirements for ensuring that the copyright owner
receives just compensation and for its payment and transmittal,
peraliel those in Article Vier (5).

(3) As in Article Vier (6), a compulsory licence can be cut off
if authorized copies of the work are made available in the licensing
State under certain conditions. In the context of Article Vquater
{2)(c), the recapture will operate if there is a distribution to the
general public or in conaexion with systematic instructional
activities, at a normal price, of an authorized edition that ‘‘is
in the same language and is substantially the same in content as
the edition published undcr the licence.”

(4) Again, as in the last paragraph of Article V, the granting of
o licence is precluded if the author chooses to withdraw all copies
of the edition from circulation.

110. Finally, after stating the general rule that the works subject to
compulsory licensing under Article Vquater are ‘‘works published in
printed or analogous forms of reproduction”, subparagraph (b) of
paragraph (3) provides for the assimilation to these works of ““audio-
visual fixations including any protected works incorporated therein”,
but only if the fixations were themselves ‘‘prepared and published for
the sole purpose of being used in connexion with systematic instruc-
tional activities”. Under sub-paragraph (b), amended i accordance
with a proposal of the delegation of thie United Xingdez (UCC/10),
an audio-visual fixation prepared solely for use in curricular education
could be licensed for reproduction in audio-visual fxrm for the same
limited purpose, if the reproduction is done from a fixation that itself
had been lawfully made. The sub-paragraph also allows the reproduc-
tion-publication licence to cover the ‘‘translation uf any incorporated
text into a language in general use’ in the licensing State.
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111. The presence of references to licences covering translation of
.ext incorporated in an audio-visual fixation both in Article Vier (8)(b)
and in Article Vquater (3)(b) led to some understandable confusion as
to the period of years applicable, and this problem was taken up in a
proposal offered by the delegation of Japan (UCC/11). The interpreta-
tion of the two provisions that emerged is as follows:

(1) - Under Article Vter the licence can cover only translation of

\ text for broadcasting purposes. Typically, it would be employed
for the translation of the soundtrack of a teaching film or video-
tape that had been lawfully acquired on the market, and the use
of the translation in a new (“dubbed’’) soundtrack or for visible
sub-titles. -

(2) Under Article Vquater (3)(b), the licensee would reproduce
the entire audio-visual fixation, and as part of the process he
could translate the soundtrack and reproduce the translation
aurally or visually along with his reproduction of the visual
images. The periods applicable in “that situation would vary
depending upon the nature of the work in accordance with Article
Vauater (1){c). '

112. In the light of this explanation the Japanese delegation with-
drew its proposal. It was also the clear understanding of the Conference
that under no circumstances would Article Vquater (3)(b) serve as the
basis for a compulsory licensee justifying reproduction of commercial
films or tapes produced for theatrical or other commercial purposes,
nor could it justify the reproduction of a cinematographic work based
upon a dramatized work of fiction of belles-lettres, since such works
were not prepared and published for the sole purpose of use in syste-
matic education. C : : S

I13. Because of the assimilative nature of sub-paragraph (b) of
Article Vquater (3), some of the terminology in the earlier provisions
sounds a little odd when applied to audio-visual fixations. It was
understood that, in the context of audio-visual fixation, the concept
of “publication’ as defined-in Article VI included the availability on
the open market of copies of fixations incorporating visual images or &
combination of sounds and images, which could be bought, leased, or
rented. The term ‘“‘edition’” in connexion with audio-visual fixations is
considered to refer to a particular version of the work.’ R

INTERPRETATION OF PROHIBITIONS UPON EXPORT AND EXTRA-
: TERRITORIAL DISTRIBUTION - S : )

114. As indicated above in connexion with both Article Vier (4)(a)
and Article Vguater (1)(f), a Joint Working Group of the Main
Committee of the Universal Copyright Convention and the Berne
Convention was formed to consider a proposal for amendment of the
Berne Convention presented by a group of African countries. After
discussion by the Joint Working Group, it was tentatively agreed that
an interpretation of the problem should bé included in the'Réports of
the two Conférences, and a small joint working party, consisting ‘of the
delegations of the Ivory Coast, the United Kingdom, the United States
of America, and Kenya, met to prepare a text (UCC/32 Add. 1). With
certain amendments this text was accepted by the Conference, and
appears as paragraphs 115 and 116 of this Report.
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115. It follows from the prowisions of Article Véer (4)(a) and of
Article Vquater (1)(f) prohibiting the export of copies and prescribing
that the licence shall be valid only for publication in the territory of
the Contracting State where it has been applied for, that these pre-
visions are considered as prohibiting a licensee from having copies
reproduced outside the territory of the Contracting State granting
the licence. However, it is considered that this prohibition does not
apply under the following conditions: ‘

(a) the Contracting State granting the licence has within its
territory, no printing or reproduction facilities, or, such facilities
exiz*. but are incapable for economic or practical reasons of
reproducing the copies;

(b) the country where the work of reproduction is done is a
member of the Berne Union or a party to the Universal Copy-
right Convention;

{c) all copies reproduced are sent to the licensee in one or
more.bulk shipments for distribution exclusively in the licensee’s
country and the contract between the licensee and the estab-
lishment doing the work of reproduction so requires, and provides
further than the establishment guarsntees that the work of
reproduction is lawful in the country where it is done;

(d) the licensee does not entrust the work of reproduction to an
establishment specially created for the purpose of having copies
reproduced of works for which a licence has been granted under
Article Vter or Article Vguater; and

(e) all copies reproduced bear a notice in accordance with
Article Vier (4)(b), and Article Vauater (2)(a).

It is also understood that the foregoing conditions only apply to
works published in printed or analagous forms of reproduction and to
the incorporation in audio-visual fixations of translated texts.

It was further understood that this paragraph does not require any
country in which the copies are reproduced to permit what would
otherwise be an infringement of copyright.

'116. It was generally accepted that nothing in Article Vier and
Vyguater prohibited a compulsory licensee from employing a franslator
in another country, or other compulsory licensees, licensed to publish
a translation in the same language in other countries, from using the
same translation, assuming;. of course, that .the translation has.not
already -been published. The same interpretation applies with respect’
to persons entrusted with doing the preparatory editorial work.

ARTICLES VI, VII AND VIII

117. These three articles deal respectively with the meaning of
“publication’, with the Convention’s lack of retroactive effect upon
the protection of works already permanently in the public domain of a
Contracting State, and with matters of signature, ratification, and
accesgion. They had at no time figured in the preparatory work of the
So};ﬁerence, and- wére accepted verbatim:by;the Conference without

ebate. : T
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ARTICLE IX

118. Article IX of the 1971 Convention looks at first glance like
just one mere “‘back-of-the-book’’ provision, but its importance to
the Universal Copyright Convention and its future cannot be over-
estimated. This is the provision that regulates relations between, on
the onc hand, States perty to the 1952 text who never accede to the
1071 text and, on the other, States who accede only to the 1971 text.
Since this is the first revision of the Universal Copyright Counvention,
the pattern for Article IX being set in the 1971 text seems likely to
1ast as long as there is & .

119. The first two paragraphs of Article IX attracted no discussion,
and were adopted by the Conference without change from the IGCC
text. Paragraph (1) simply provides that the 1971 Convention will
come into effect three months after twelve States have deposited their
instruments of ratification, mcceptance or sccession, and paragraph
(2) adds that there fter ' the Convention will come -into force in a
State three months after its instrument has been deposited.

120. Paragraph (3), which was also accepted without debate, does
deserve special note. In effect it provides that, if a State is not party
to the 1952 Convention and aceedes to the 1971 Convention, it auto-
matically becomes a party to the 1952 Convention and that, after the
1971 Convention comes nto force, no further accessions to the 1952
Convention alone will be possible. This assures the existence of a com-
mon text between any two UCC members, thus providing a legal
basis for their mutual copyright obligations, but at the same time
allows the 1971 text eventually to supersede the 1952 text as it at-
tracts more and more ratifications and accessions.

121. The problem for developing countries at Paris was, to the
fullest extent possible, to gain assurance that developed UCC coun-
tries would allow the provisions of Articles Vbis, Vier and Vquater to
be applied to their works. The LGCC text sought to provide some
assurance by a system under which a developed country party only
to the 1952 Convention could make & formal notification that it would
not sllow the 1971 Convention to be applied to its works; the negative
implication would have been that the failure to file the notification
meant that the 1971 Convention could be applied. _

122. To the expressed reguet of several delegates, this. scheme did .
not survive at the Paris Conference. The objectiors to it were juridical-
in nature, based on the principle that under no circumstances cai &
State be bound or be presumed to be bound, by & text it has not
accepted. . .

123. It was apparent at the 1971 Conference that the views on this
Eoint, were too strong to allow for adoption of the formula of the

GCC text, and an alternative plan was put forward jointly by the

delegations of Austria Denmark, Finland, Japan, Norway, Sweden
and ~ Switzerland- (UdC/21'), - and'- separately: v the . delegation of
France (UCC/23). These two amendments of paragraph’ (4); though
worded differently, would have reached the same resu t: where State
X is party only to the 1952 Convention and Staie Y is party to both
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the 1952 and the 1971 Conventions, their relations are governed by the
1952 Convention; but State X may notify the Director-General of
Unescokthat it will allow State Y to apply the 1971 Convention to
1ts works. :

124. Wliat finally emerged as paragraph (4) of Article IX, after a
long debate and three votes, was a formula different from either the
IGCC text or the scheme of UCC/21 and UCC/23. Under the final
text, a State party only to the 1952 Convention may, by notificaticn,
declare that it will admit the application of the 1971 Convention to its
works “‘by all States Parties to this Convention’’. This formula, which
was based on a proposal of the delegation of the Federal Republic of
Germany, does not permit a State party only to the 1952 text to
select from among the States party to the 1971 Convention those it
will allow to apply the new text to its works.

125. The provision adopted has the following results where State X
is party to the 1952 Convention only, and States Y and Z are party to
both the 1971 and (automatically, perhaps) the 1952 text:

(1) The general rule is that, although the relations between
State Y and Z are governed by the 1971 text, their separate
relations with State X are each governed by the 1952 text.

(2) If State X chooses to file a notification allowing States
Parties to the 1971 text to apply that text to its works, the
privileges must. extend to both States Y and Z equally and
without requiring any acceptance on their part.

(3) If State does make the notification and does not ratify
the 1971 Convention, it cannot claim any rights under the 1971
Convention with respect to its own works.

126. At the outset of the debates the delegation of Kenya expressed
some hope that, under a system of notifications, developed countries
would be able to make notifications accepting the application of the
less stringent requirements of the 1971 Convention even in advance of
the coming into force of the new Convention. However, the idea of
advance notifications, as under Article V of the Stockholm Protocol,
was drop(fed and not revived. It is clear from the text of Article IX
(4) as adopted that notifications by States party only to the 1952

Convention allowing the application of the 1971 Convention will have

effect only after the 1971 Convention has come into force, and then
only with respect to countriés bound by it. Co

. 127. The main issue during the debates was whether State X, the
party to the 1952 Convention, could make its notification selective
as to the 1971 countries affected by it. The delegation of France took
a position in favour of the principle that, under theories of national
sovereignty, a State should’ be left free to name those countries it
would allow to' apply the terms of a treaty to which it was not a
party. The delegation of ‘the United Kingdom did not feel that this
was a serious problem; since no developed country now party to the
UCC would be required to change its law to ratify- the 1971 Con-
vention, there woiild be little reason for them to make a notification
of ‘acceptance: rather than ratifying the entire Convention. The dele-
gation' of ‘the Federal Republic of Germsny ‘agreed; noting that the
only practical question in this context relates to the liberalization of
the compulsory licence for translations of Article V of the 1952 Con-
vention {))y Article Vier of the new Convention.
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ARTICLE X

128. This article, which requires States Parties to the Convention
to implement its provisions under domestic law, was accepted by the
Conference with an amendment proposed by the delegation of Austria
(UCC/19). Under the 1952 text a State v:as obliged to be able to
give effect to the terms of the Convention ut the time its instrument
of ratification, acceptance or accession is deposited. Under the amend-
ment an additional period of at least three months is allowed, that 1s,
to the date when the Convention comes into force in the State. It
was understood that, in cases where the constitution of a Contracting
State provides that treaties are self-executing, not separate legislation
would be necessary to implement any provisions of the 1971 Conven-
tion that are, by their nature, susceptible of direct application.

ARTICLE XI AND RESOLUTION CONCERNING ARTICLE XI

129. A problem of both practical and theoretical significance is
presented by Article XI, which establishes the Intergovernmental
Committee of the Universal Copyright Convention, and the resolution
concerning it, which delineates the procedures governing the member-
ship and election procedure of the Committee. It was agreed, irom the
outset, that the Committee should be enlarged from its present 12
members, and although there were differences as to how it should be
composed, a total membership of 18 seemed generally acceptable. The
real root of the problem involved the fundamental question of whether
we will have one Convention, two separate Conventions, or a system
involving two Conventions in one. No absolutely clear-cut answer to
this question emerged at the Paris Conference, but the debates and
their results lend weight to the following conclusions: _

(1) No one can seriously argue that, followin% the entry into
force of the 1971 Convention, there is only one Universal Copy-
right Convention.

(2) Conversely, the action of the Conference cn Article IX, and
particularly on Xrticle X1, precludes the argument that there will
be two completely separate, independent, and legally unrelated
Conventions.

(3) The final result, in general terms, is that there will be two
Conventions sharing the same name and a number of the same
provisions, and with links between them.

This analysis, which seems to reflect the thinking of most delega-
tions, leads to severe practical problems concerning the composition
and membership of the Intergovernmental Copyright Cornmittee
administering the Convention of 1971. Under the circumstances
there seemed no better solution than the proposed draft of Article XI.

130. Paragraph (1) of Article XI prescribes the duties of the Inter-
governmental Committee, and, as amended, its terms of reference
comprehend “the Universal Copyright Convention”, meaning either
or both texts. The delegation of Cuba made clear that it would be
required to vote against this Article because of its references, in
paragraphs (1)(c) and (4), to the Organization of American States
which, 1n the opinion of the Cuban delegate, in. addition to other
considerations set forth during the plenar{' session is not an inter-
governmental organization that should be placed on the same footing
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as UNESCO, the Berne Union, or the World Intellectual Property
Organizstion. In a later context, Dr. Saba presented the reasons for
including the Organization of American States and pointed out that
this organization was mentioned in the 1952 text of the UCC.
Paragraph (2) of the IGCC text had provided simply that “the
Committee shall consist of the representatives of eighteen Contract-
ing States”. A suggestion made during the first discussion of the
problem in the Main Commission produced a text referring to
“‘representatives of eighteen States party to this Convention or only
to the 1952 Convention’, and this was accepted. A later proposal
by the delegation of Brazil aimed at eventually restricting member-
ship on the IGCC to States party only to the 1971 Convention was
voted upon and narrowly defeated (15 votes for, 17 against, with two
abstentions). The same point was also raised in the context of the
resolution accompanying Article XI, and will be discussed below. The
remainder of Article X1 itself was accepted without much further
discussion. In connexion with paragraph (3), the delegation of Japan
emphasized the great importance of balancing the Committee geo-
graphically and of increasing Asian membership in the Convention.
131. The result appears to be that, after the coming into force of the
1971 Convention, the Intergovernmental Copyright Committee will,
in strict legal terms, consist of two committees merged into one. How-

ever, the sittings and work will be done together, and the decisions will

be taken in the name of the Intergoverrimental Copyright Committee
as a single body. :

132. Turning to the resolution accompanying Article XI, para-
graphs (1), (2) and (3) were adopted without extensive debate. It was
the understanding of the Conference that the new 18-member Com-
mittee would have no legal standing or competence until the 1971
Convention has come into force.

133. A proposal by the delegations of Brazil and Tunisia (UCC/30)
would have added a new paragrpah (1)b7s, reading as follows: “Any
States that have not ratified this Convention before the second
ordinary session following the entry into force of this Convention shall
be replaced by States Parties to this Convention designated by the
Committee in conformity with the provisions of paragraph (3) of
Article XI”. This met with opposition from several delegations, in-
cluding that of the Federal Republic of Germany, which pointed out
that the compulsory exclusion of States Parties to the 1952 Con-
vention only, could justify, and might well produce, separate Inter-
governmental Copyright Committees for each Convention. When the
question was put to a vote, the proposal of Brazil and Tunisia was
narrowly defeated (14 votes for, 15 against, with five abstentions).

134. With respect to paragraph (4) of the resolution, it was agreed
to amend the IGCC text to provide for twa Vice-Chairmen and to
have staggered terms of office from the outset. A proposal of the dele-
gation of Italy (UCC/22 Corr. 1) would have added, following ex-
pression of the wish that Unesco provide the secretariat of the IGCC,
the words: “if possible in liaison with the World Intellectual Property
Organization”. The -Ttalian ‘délegate’ recalled “that Italy -had been in
the forefront of proposals to provide special copyright provisions in
faveur of developing countries, and had supported the idea of a link
between the two Conventions for this purpose. Recognizing that a
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formal link was impossible in the present situation, he nevertheless
expressed the hope that the excellent spirit_of co-operation and co-
ordinated endeavour now existing between Unesco and WIPO would
continue and become even stronger.

135. Mr. Claude Lussier, Tepresenting the Director-General of
Unesco at the Paris Conferénces, reviewed the complex historical,
legal, and jurisdictional questions raised by the Italisn proposal.
He recalled the full and productive co-operation between the secre-
tariats in the past and at the present meeting, and he felt that, if
this is what the word ‘inison” refers to, nmo amendment of the
resolution is necessary. He reiterated the firm determination of
Unesco to continue to assume its full responsibilities in the field of
copyright. A number of delegations underlined their satisfaction with
the present co-operative work of the two secretariats, and expressed
‘the hope that this co-operation would continue and expand in the
years to come. Several delegations, notably those of France and
Brazil, expressed their opposition to further formal links between the
Berne Union and the Universal Copyright Convention. The United
Kingdom delegate, while favouring a single secretariat undesr WIPO
auspices as an ultimate goal, recognized that this was not possible at
the present time. The delegation of Italy having declared that it
would not insist upon maintaining its proposal, the Conference
agreed that, in reporting this debate, the Report should clearly
reflect its view that the relations between the Unesco and WIPO
Secretariats and the collaboration between the Committees of the
two Conventions have been excellent in the past, and its hope that
this harmonious and close co-operation should continue in the future.

136. At one of the closing plenary sessions, proposals for amendment
.of the resolution by the delegations of Israel (UCC/36) and the United
Kingdom (UCC/38) were considered together, and with certain
amendments the Israeli proposal was adopted as paragraph 2 of the
resolution. It provides that any State that is not party to the 1952
Convention, and that has not acceded to the 1971 Bonvention before
the first ordinary session of the new Intergovernmental Committee,
would be replaced by another State to be chosen by the other members
.of the Committee. The Conference then proceeded to elect six addi-
tional members of the new Intergovernmental Committee by acclama-
tion: Algeria, Australia, Japan, Yexico, Senegal and Yugoslavia. The
delegation of Israel, while expressing no disagreement with this list,
hoped that in the future greater attention would be given to the
principle of equitable geographical distribution, as well as stronger
representation from countries in an intermediate stage of development.
Several other delegations supported this view, and the delegation
of Austria stressed that developed countries with small populations

should in future be given more adequate representation on the
-Committes.

ARTICLES XII—XVI

137. Article XII, dealing with the convening of conferences for
{future revisions of the Universal Copyright Convention, was amended
to give the prerogative of convening a revision conference to the
Intergovernmental Committee, either at its own initiative or at the
request of at least ten States party to the 1971 Convention. A new
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paragraph was added to Article XITT making clear that the action of
a Contracting State, in declaring the Convention applicakle to a
country or territory “for the inteinational relations of which it is
responsible”’, cannot imply “recognition or tacit acceptance” of any
political situation by another Contracting State. The IGCC text of
Article XIV, and the original text of Article XV, were adopted by the
Conference without change. In paragraph (2) of Article XV, Arabic
was added to German, Italian and Portuguese as one of the languages
in which an official text of the Convention is to be established.

ARTICLE XVII AND THE APPENDIX DECLARATION

138. Article XVII and its Appendix Declaration constitute the
«Berne Safegusrd Clause’”, one of the major compromises of the
Geneva Conference establishing the UCC in 1952. The provision as
it now exists makes the Berne C/gonvention predominant over the UCcC
as between two countries, both of which belong to the two Conventions;
and, equally important, it would preclude a Berne country from leaving
the Berne Union and relying on the Universal Convention for protec-
tion of its works in Berne Union-UCC countries. The IGCC text
would remove the latter condition with respect to developing countries,
leaving them free, without fear of retaliation or loss of protection, to
be party to either or both Conventions.

139. An amendment proposed by the delegation of Portugal
(UCC/25) would have gone much further. In e&ect, it would have
removed the danger of retaliation for all Berne members, developed,
developing, or in an intermediate stage, by attaching no consequences,
under the UCC, if any country chose to denounce the Berne Conven-
tion. This proposal aftracted a sympathetic response, but it received
little support and general oppositicn. In withdrawing his proposal the
delegate of Portugal reiterated his country’s opposition to the system
of coercion implicit in the ‘“Berne Safeguard (%lause”, and declared
that Portugal would oppose any future efforts to increase the level
of protection under Berne unless they were accompanied by the
restoration of a climate of free choice, which he considered essential
in international copyright matters. Following this debate the Con-
ference adopted Article XVII and the Appendix Declaration as pro-
posed in the IGCC text, subject to minor drafting amendments.

ARTICLES XVIII—-XXI

140. The remaining articles were adopted as proposed in the IGCC
text, with a few minor technical amendments.

THE PROTOCOLS

141. The delegation of the Federal Republic of Germany proposed
§UCC/29) that, to avoid any doubt as to their application, the Con-
erence adopt two new Protocols, corresponding in effect to Protocols

- 1 and 2 of the 1952 Convention, to the 1971 Convention. Because of

the complex network of interrelationships among the 1952 and 1971
texts and Protocols, this proposal required some intricate revisions,
but was accepted in substance by the Conference. It was understood
that the meaning of the word “refugees” in Protocol 1 is not capable
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of precise definition, but that the interpretations given to the term
in various international instruments, including the Geneva Conven-
tion of 28 July 1951, should be taken into account.

A PERSONAL AFTERWORD

142. Before I lay down my pen as your General Rapporteur I am
impelled to express my thanks to all those who have assisted in the
preparation of the Report. Those of my own delegation who con-
tributed to it, especially my colleague and close friend, Barbara Ringer,
know already of my gratitude, but there are others who deserve some
special recognition.

143. I feel a great sense of obligation first of all, to the Unesco
Secretariat, including Dr. Saba, Mr. Claude Lussier, and Miss Marie-
Claude Dock, the léeneral Secretary of the Conference, for their
unfailing courtesy, co-operation and assistance. From my observation
of Miss Dock and her dedicated staff over this and countless earlier
meetings, I am convinced that they have learned the secret of how to
live indefinitely without sleep, and are not revealing it to the delegates
for fear the meetings would then go on 24 hours a day rather than
merely fifteen. To anyone who has wondered how mountains of docu-
ments magically appear daily in three languages during a meeting
like this, I suggest that he take a look behind the scenes at the
astonishing amounts of time and effort involved.

144. Next, like a few other old copyright campaigners at this Con-
ference, I am aware that Salle X of Unesco House was haunted by
the spirits of some of the great inen to whom we owe the existence
of the Universal Copyright Convention. To a generaiion completely
unfamiliar with their names, I cannot resist citing a few of them here:
Marcel Plaisant, Henry Puget, Plinio Bolla, Antonio Pennetta,
Francois Iepp, Sir John Blake, who was Rapporteur-Général at
Geneva and whose report puts this to shame, and finally my friend
and mentor, Arthur Fisher. .

145. 1 have announced my early retirement as Register of Co y-
rights of the United States of America, and the success of this Confer-
ence is a good deal more than a source of pride to me. Albert Camus
said in 1948:

“Let us suppose that certain individuals resolve that they will
consistently oppose to power the force of example; to authority,
exhortation; to insult, friendly reasoning; to trickery, simple
honour. Let us suppose they refuse all the advantages of present-
day society and accept only the obligations that bind them to
other men. Let us suppose they devote themselves to orienting
education, the press, and public opinion toward these principles.
They would be preparing the future. Who can fail to see the posi-
tively dazzling realism of such behavicur?”’

146. When I come to look again at this Report in the Years to come,

" and reread Camus’ moving words at its end, I will not think first of the

accomplishments of this Conference, great as they are. Before any-
thing else I will remember the men and women whose dazzling realism
at these Conferences has indeed prepared the future of international

copyright.
JuLy 24, 1971.

Asrapam L. KAMINSTEIN,
O
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