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PREFACE

The purpose of this study paper is to provide a guide to Indian tribal
officers especially newly elected or newly appointed officers. Presented
here is a brief description of the powers belonging to Indian tribal govern-
ment followed by a summary of the duties, responsibilities and privileges
of the officexrs of tribal government. Some attention is also given to the
Indian tribal corporate organization. ' :

In no sense is this study designed to provide definitive answers to
ccmplicated legal questions. In some instances only a resort to a lengthy:
study of the tribal constitution, bylaws, and court cases can provide reli-
able legal answers and often uncertainty will still remain. This paper is
designed, rather, to provide a short orientation to new officers so that
they may be in a better position to explore further the duties and respon-
sibilities of their position. -

This study is primarily the work of Franklin Ducheneaux (who later
received his law degree from The University of South Dakota) and was written
in 1965 while he was a student at the University. It is to be stressed that
the value of this study is as a point of departure razther than as a cocn-
clusive work. Tribal governments vary not only in formal governmental
arrangements but especially in accepted tribal practice.

The research for this project was carried on with the financial as--
sistance of the Bureazu of Indian Affairs. Without the assistance of the
national and area offices of the Bureau, this research could not have been

completed.

W. O. Farber, Chairman
Department of Government




CONTENTS

Preface

INtroduCtion . . ¢ ¢ ¢ v v v 6 4 4 e e e e e e e e e e e e

Derivation of the Powers of Indian Tribes . . . . . . . .
Limitations on Tribal Sovereignty . . . . . . . . . . . .
The Wheeler-Howard Act. . . . . . ¢ v ¢ v o ¢ o o o o « &
The Constitution and the By-laws. . . . ¢ v ¢ «v v - o « .

Officers of Tribal Government: Political Organization. . . . .

Importance of Tribal Officers . . . . . . . « « v « o « .
Duties, Responsibilities, and Privileges. . . . . . . . .
Tribal Committees . . . . ¢ & & . ¢ v 4 v 6 v o v o o o &
Contrasting Legislative, Executive, and Judicial Officers

Officers of Tribal Covermment: Corporate Organization. . . . .

Importance of Officers. . . . . . . . . . . . . . . ...
Duties, Responsibilities, and Privileges. . . . . . . . .

The Tribe as a Business Organization . . . . . . . . . . . . .
Conclusion . . v & o 4 4t v 4 o 4 4 o e e e e e e e e e e e e

Appendix: Tribal Government Questionnaire. . . . . . . ., . . .

10
12
13
14
15
17
21
22
24

25
26

28
30

32



Introduction

it is the purpose of this project to show the importancz of officers
in Indian tribal government and a tribal corporation, and-to outline the
duties, responsibilities and privileges of each officer in the government
organization and in the business organization with emphasis on (1) the
managerial responsibilities of these officers, (2) the primary functions
of the tribe as a business organization, and (3) the differences in the
duties of the officers as they are found in the legislative, executive,
and judicial branches of government. To achieve this purpose effectively,
it will be necessary to ascertain the origin of the powers possessed by
the tribal organization and to determine the present status of such power.
This background material must, of course, be cursory and limited in ref-
erence only to major legislation énd court cases which might affect tribal

political power.

Derivation of the Power of Indian Tribes

Tribal political organizations now possess very few powers of a
sovereign, independent nation which were originally attributed to them
by John Marshall, thé great Chief Justice of’the Supreme Court in the
early nineteenth céntury. Those that they do possess are, in many cases,
subject to review By the Secretary of the Interior or the Commissioner
of Indian Affairs. Howevef, it is important to the later discussion to
determine the origin and present status of those powers possessed by the

tribes.



Contrary to general opinion, the powers of the tribal oreanizations
arc not powers granted to the tribes by the United States government. Such
powers as the various tribes in the United States now pussess are the
inherent powers of sovereign nations such as are possessed by all sovereign
nations.1 Prior to the coming of white settlers from Europe and up until
the time ox the establishment of sovereign nations, such as the United
States, on this ccntinent, the Indian population on this continent was
fragmented into several loose federations possessed of inherent sovereign
powers such as the power to make war, the power to treat with other natioms,
the power to make‘self-gdverning laws, and such other powers cf which fully
independent, sovereign nations are possessed. Indeed, the first federal
constitution azdopted on the American continent was adcpted by the Iroquois
nation of Indians long before the discovery of the new world.

The fact thaf the United States recognized such sovereign powers in
the Indian tribes is evidenced by the action taken with regard to the
Indian tribes by the United States government from the beginning of its
existence under its present constitution. The first Such evidence is foupd
in the United States Constitution in Section & wherein it pfovides that "The
Congress shall have Power... to regulate Commerce with the foreign Nations,

n3 In said

and among the several States, and with the Indian Tribes...
secction, the Constitution groups the Indian tribes with 'foreign Nations'

and 'the several States', bocth of which have been or are sovereign political

1. Cohen, Felix S., Federal Indian Law, (United States Government Printing
Office, Washington: 1958), p. 396. '

2. Parker, A. C., "The Constitution of the Five Nations'" (New York State
Museum Bulletin, No. 184).

3. Comstitution of the United States, Art. I, sec. 8, ci.3.
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units in themselves. This, then, is evidence that the United States
recogrized the sovereign status of the Indian tribes, although, as will
¢ referred to later, the Indian tribes occupy a somewhat different po-
litical status in its relationship with che United States government
than that of either the States or of foreign nations.

As the United States government and its people begaﬁ to spread across
the continent, claiming territory for the Union and settling on thé land
which, up until that time, had been inhabited by the Indian tribes, the
United States, under the Commerce c1ause4, bega; first to treat with,
then make war upon, and finally subjugate the Indian tribss they eNncoun-
tered on their drive across the continent. Two salient points are noticed
with respect to the United States' action concerning the Indian tribtes
during this time. First, when one sovereign political body treats with
or declares war upon another political body, this constitutes recoghition
of the latter's political sovereignty by the former. Secondly, in ac-
quiring the lands upon which the Indians lived, the United States usually
attempted, either through purchase or otherwise, to extinguish the Indian
title thereto.s' Where Indian titles had not been sufficiently extinguished
by the federal government, subsequent grantees of the government cften
found, to their éorrow, that their claim was invalid against the Indian
title. Such acts by one govermment towards another are only consistent

with recognition of sovereignty.

4. Constitution of the United States, Art. I, sec. 8, cl. 3.

5. Cohen, Felix S., The Legal Conscience, "Original Indian Titles', (New
Haven, Yale University Press, 1960}, pp. 273-304.




Limitations on Tribal Sovereignty

While there is no doubt that the powers possessed by the Indian
tribal organizations are, for the most part, inherent powers of a sovereign,
there is also no doubt that such powers have been and can be severely
restricted by the federal government. At this stage, it might be helpful
to understand now this limitation of power developed.

As has been stated, prior to the coming of the white settlers, the
Indian tribes were fully independent political organizations possessed
of all powers inherent in a sovereign body. This status continued until
the establishment of the United States government. From that point on,
Indian tribes within the territorizl limits of the United States were not
permitted to treat with other foreign nations. All external affairs of the
Indians were governed by trezties between the Indians and the United States.
The United States considered the tribes within the area claimed by it to
be subjugated, semi-independent nations. While the internal affairs of
the tribes was generally left to the sole government of the tribes, the
United States governed their contact with the cutside world. As long as
they did not interfere with the United States' plans of settlement, they
Qere left to their own governing bodies. This method of dealing with the
Indians was continued in some form or other until 1830 and the enactment
of the "Rémoval Act" under President Jackson.®

During the "Removal" era, Congress provided that federal land west

of the Mississippi would be exchanged for tribal lands east of.the

6. Act of May 28, 1830, 4 Stat. 411, R. S. sec. 2114, 25 U.S.C. 174.



Mississippi. The exchange was to be voluntary, but in many instances
the Indians were forced from their ancestoral homes. It was asserted that
the Indians were not ready for the white man's way of life and, therefore,
it would be better to segregate them in the west.7 The Indians were
generally left to their own resources in their new land as long as they
did not come into conflict with the ever-encroaching white settlers.

Eventually, the United States government was forced by the settlers
coming into Indian territory to take away the land of the Indian and to
rlace him on reservations. On the reservation, the government attempted
to break up the Indians' communal way of life and to force him into an
agrarian society. The traditicnal tribal political units were broken up
and the hereditary chiefs were discredited and frustrated in their efforts
to continue as.before. Tne Indian had ceased to be a semi-independent
national and had become a ward of the government. His every action and
need became the concern of the Bureau of Indian Affairs.

It was also during this period that the United States ceased to dezl
with the Indians through the use of the treaty-making power. In 1871,
Congress enacted the Indian Appropriation Act of March 3, 1871, which
provided, by a rider attached thereto, that the use of the treaty-making
power of the United States would be abandoned in dealing with the Indian
tribes and that, subsequently, all Indian matters would be governed by

congressional legislation.8

7. Federal Indian Legislation and Policies. 1956 Workshop on American
Indian Affairs, (University of Chicago: ©Dept. of Anthropology), p. 9.

8. Act of March 3, 1871, 16 Stat. 566.



The Wheeler-Howard Act

In the late 1920's and the early 1930's, Congress realized that
their previous .policies of confinement and paternalism in Indian affairs
were nct affording a‘501ution to the éver—growing Indian problem. In
1933, John Collier became Commissioner of Indian Affairs and, immediately,
he began working for a 'new deal' for the Indians. Dis;overlng that the
Indians were rapidiy becoming a'po&erty—stricken minority under the pre-
vious poiiciés and that their lands wére being lost and educafion ﬁeg-.
1ectéd, Collier was instrumental in the enactment of the Indian Reorgani-
zation Act of June 18, 1934.9 | |

The Indiarn Reorgahizatiop Act or, as it is more commonly known, the
Wheeler-Howard Act is one of the most important and compréhensive Indian
laws yet passed. Though the Act dealt with a wide variet? of subjects
including land; crédit, education, Indian'employment and the tribal organ-
izations, the most important part was the brqviSion for the estabiishment
.of tribal Self—government under tribal cénstitutions and by—laﬁs. Section
16 of the Act provided for organization of any eiigiblé'fribe under a. con-
stitution and by—la&s which had been ratified By a majority of the adult
members'of‘i:he.tit;ibe"10 and Section 17 pfovidéd fér incorporatidn‘of the
tribe as a business unit with'tﬁe séme majority ratification.

Most of the-éligible'tribes were quick to see the-vaiue of'the Act

and soon begaﬁ adopting constitutions and by-laws thereunder. Of the 271

9. Act of June 18, 1934, 48 Stat. 984, 25 U.S.C. 463.
10. Ibid., Section 16.

1i. Ibid., Section 17.
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Indian tribes, bands and communities which voted to accept or reject the
Act, 196 voted to accept the provisions and 75 voted to reject the pro-
visions.12 By 1940, 94 Indian tribes had adopted constitutions and by-
laws under the Act and had the documents ratified by the required vote of

ke

the adult members of the tribe. Some tribes accepted the provisions

of tﬁe Act, but operated under constitutions adopted prior to the enactment
of the Wheeler-Howard Act. And some tribes rejected the Act, but still
operated under éonstitutions. No matter under which Act or under what

form of constitution the tribes operated, the Wheeler-Howard Act was

primarily responsible for self-government among the tribes which has

helped the tribes grow economically and politically.

The Constitutions and the By-Laws

The constitutions and by-laws adopted pursuant to the Wheeler-Howard
Act show a commoﬁ influence and guidance in their siﬁilarity of language
and provisions. This is due to t&o reasons;‘ First, Section 16 of the
Act states that thé addption and ratificétion of the constitution and
by-laws shall be sﬁbjéct to the approval of the Secretary of the Interior
and it also sets dut some of the powers which should be covgred in such
‘a constitution.,l4 This would influence the similarity 6f the documents.
Secondly, all the indién fribeé possess thé same geneial powers as théy

have been limited by the United States government. Since this, too,

12. Haas, Theodore H., Ten Years of Tribal Government under I.R.A., Tribal
Relations Pamphlets--1, (United States Indian Service: 1947), p. 13.

13. Ibid., p. 21.

14. Act of June 18, 1934, 48 Stat. 984, 25 U.S.C. 463, Section 16.




would dictate to a great extent the contents of such documents, it is not
too surprising that they are so similar.

The constitutions typically contain provisions, with slight variation
from tribe to tribe, for membership, territory, governing body, enumerated
~ powers, elections{ lénd, and amendments. The constitutions cover all
gf_the powers which have been left to the tribes under the Wheeler-Howard
Act and aftef the extensive limitations ihposed on.the governmental powers
of the tribes.down through the years by the United States government.
vThe by-laws are,aisé very similar and usually provide for the duties of
the officers and the cduncilmen, the oath of office, saléries; and meetings
of the council, Thé constitutions and by-laws also contain other pro-
visions which cover unique problems and needs of the sPécific tribes.

Under Se;;ion 17 of the Wheeler-Howard Act, the tribes are authorized
to draw up a corporate charter to facilitate the operation of the tribe.
as a busiﬁess unit. Although the majority of the tribeé have not elected
to do so, those;that have find that their charter is also very similar
to other tribél charters. This is due to the same reagoﬁsvstated above
‘and because busines; corppratibns as a whole possess the same broad powers
and objéctives. The charters generally contain provisions for perpetual
succession, membership, management, corporate existénce; powers, property,
dividends.and accounts, amendments, énd ratification. _in most ilnstances,
the powers expreésed.in the charter are contained in the constitufion

and by-laws.

Officers of Tribal Govermment: Political Organization

The officers of a typical tribal organization, whether organized

under the Wheeler-Howard Act or otherwise, generally inciude a Chairman



(President), Vice-Chairman (Vice-President), Secretary, and Treasurer.
These executive officers are usually authorized by the tribal constitution
and are either elected at large by the people or elected by the members
of the tribal council from within or without its own membership or by a
combiﬁation of both these methods. There also may be a provision in the
copstitution for other-officers "as it (the tribal council) may from time
to time desire.."ls It is also possible that the various committees and
even the tribai council as_a_whole may exercise some of the functions
nofmally attributed to an executive officer. This would surely be true
of an executive éommittee if such was authorized by the council. There
are, of course, other authorized officers such as the sergeant-at-arms and
the chaplain, but these officers have such a limited, well-defined function
that they shali not;be considered in this discussion.

| The executiverofficers in the tribal political organization may or
may not be identical to fhose in the tribal corporate organization. In
mest observed instances, they are identical, but, insofar as the necessity
for and fhe duties of such officers in the two separate spheres of action
are differentiated, they shall be so differentiated here. The executive
officers and quasi-exeeutive bodies cited above will be discussed here
with reference to their necessity in the tribal political organization
and with feference to their duties,'responsibilities, and‘privileges_within

said organization.

Importance of Tribal Officers

The executive branch of the tribal political organization as a composite

15. Constitution and Bylaws of the Rosebud Sioux Tribe, Art. III, sec. 7.




body is, of coursc, vitally nccessary to the operation of the tribe. While
the legistative branch--the tribal council—fdctcrmincs.thc broad policics
of the tribe and points out the direction the tribe must take in any given
‘matter, it is incumbcnt upon the executive body to interpret and implement
thesce polici¢s and’to direct and guide the action of the tribe along the
lines iaidlout by the council. In short, the executive. body must carry
out the will of the tribe as expressed by the tribal'couhcil.

Thchhairman or Precsident, as the casé may be, is the single most
important and nc¢qssary officer within the whole organization_. He is the
lcader of thcltribc'and if is to him that fhe tribal membefs and the out-
sidc world ldok to for exprcssién of the tribal policigs;» He also must
'dir;ct and staff.fhe exécutive'branch in'order‘that théy can carry out the
wili oflthC’tribul cduncil. He;is, or should‘be; the stabilizing‘influence
in the tribc; The ncccssity.of'fhe.Vice-Chairman in the.organization is,
of course, proved by that of the Chairman since the Vicé-Chairman'S'pfimary
Funcflon is to act inlthe,Chairmén'é stea& when»the Chairman is incapaci-
tated or absent. |

A pOlltlLdl ofganlzatlon must have contlnulty and a hlstorléal base
to dellltdtL 1ts opcratlons The.Secretary is necessary.ln the structure
of the tribal organization because he brbvidéé this cbnfinuity and historical
4hdsb by xouordlng tor posterlty ‘all formal and legal acts of the tribal’
political organlzat%on. The Secretary is also the 1nstrument by wh1ch the
public is kept informed of the'action$ of thei;vgpyernment;

“ln any gobernméﬁtal.organizatiop which has within,ips means largé

sums of moncy to be receipted and disbursed, an officer is necessary to

-16-
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safeguard and handle such sums. This is the function of the Treasurer of
the tribal organization. He receives all monies accruing to the tribe
and pays all the debts incurred by the tribe. He must account to the
tribe for all such disbursements and receipts. As such»monetary officer,
he is very important in the tribal structure.

All of th:u above-mentioned officers ars vitally necessary to the
smooth and effiqient operation of tlie tribal political organization. They
each have well-defined, separate functions calling for individual and
special talents. The necessity for the existence of the quasi-executive

bodies such as the committee of the council will be discussed later.

Duties, Responsibilities, and Privileges

The scope of the officer's powers ma& be divided inta three afeas:
(1).those’powers which are derived directly from the cbngtitutibn; (25
those powers which are deiegated to such offiéérs by the tribal council;
and, (3) those powers"which the offiéers, particularly the Chairman, has
exerciééd thfough'custom and tradition. These three areas of power apply,
more or.less, to all of the four officers discussed above and, to some
extent, to the commitiees of the council. |

The constitutional powers.of the Chairman in the tr;bal organization
is usually provided for in the by-lawsbofbthe ffibai-conétitutioh. A
typicaliconstitution, thétvof’the Rosebﬁa Sioux‘Tfibé, stétes ﬁhat, "It
shall be the duty of the president to preside over all ﬁeétihgs of the
Rosebud Sioux Triﬁéi Council and cairy 6ut:ai1 6rdér§ of £he>Couh§ii;

He shall vote only in case of a tie." This statement of duties and

16. Bylaws of the Roseébud Sioux Tribe, Art. I, sec. 1.



responsibilities is, as arc most of the tribal constitutional provisions
for the Chairman's authority, somewhat vague and very limited in scope.
Under such language, the Chairman is a mere figurehead of the tribe and
an crrand boy for the council which is generally not true. The constitu-
tion giVCs the Chairmdn very little of the actual authority he exercises.
Under the cons£itntion,'he presides at all meetings of the council, rules
on motions of the counéil and guideslthat body in its'déliberatloné. More
importantly, he is given the authority to implement the decisions of'thé
‘cMmCH.
.Thc greéater part of the agthority of the Chairman comes from the
authority chCgafcd to him by the tribal council. These powers vary
widely from tribe tp'tribe,'but practically all have délegéted some of
their ucwcr\to th§ Chéirman.‘ Ih’this role, the Chairman often carries on
cxtcnsif¢~negotiatidns with other governmental bodies and outside personnel,
which functioh_is réscfved;by most tribal cohstitutions to the council.
lle is somctimes aﬁfhorized'to di#burse funds qfntﬁe fribe without prior
upprovai of‘thewcguncil.”in his managErialirole, he exercises géﬁeral
suPcrvision,bf ali other tribal officers and top supervisory tribal emp10y_
ces. Ina grcéﬁ many gther.areas, the Chalrman can_beauﬁhorlégd to act
in the council'spstéad.and; 1ﬁ.;he,moré‘progrésSive'tribés, i; éo'authorized;
Finully; the Chﬁirmanlderivestgome power from>Cust6m_and tradition.
fle gcnornlly_gxgrciscs some degrée'of iﬁfluenge-oﬁ the tribal councigts
deliberations bx_thg-very'fact'of hi# pdsition. As tédayfs coﬁn;erpart of
the truditioﬁal-éhicf, he has cértain,privilegés anque$§ohsibilitics
which might have accrued to an old chief such as'rignﬁ as a spokesman for

the tribe and charitable concern for individual members -of the tribe.:




As chief executive, he may exercise, to some degree, the power of the veto

17 He can also

which is not ordinarily provided for in the constitution.
bind the tribe--in certain instances--without authority of the council.
In many areas, he can exert powers not authorized by either the council
or the constitution.

. The duties of the Chairman become the duties of the Vice-Chairman
when he is acting in the Chairman's stead. Other than that, the Vice-
Chairman is usually a member of the council and sometimes assists the
Chairman in exercising his duties.

The duties of the Secretary are derived mainly from the constitution
and by delegation of authority from the council. As a constitutional
officer, the Secretary is a recorder of the proceedings of the council
and general business officer of the executive branch. The applicable
provision of the Rosebud bylaws states that:

"The council secretary shall keep a full report of all
proceedings of each regular and speciali'meeting of the tribal
council and shall perform such other duties of like nature as
the council shall from time to time by resolution provide,
and shall transmit copies of the minutes of each meeting to the
council, to the superintendent Qfgthe reservation, and to the
Commissioner of Indian Affairs."

As can be seen from the language, the constitution gives the Secretary
no real power for positive action within the tribal organization, but

merely provide: that the Secretary shall do the "housework' of the

organization.

17. Of 15 questionnaires sent out to various tribal organizations in
South Dakota, North Dakota, and Nebraska, only one tribe, Cheyenne
River, indicated that the vote power was exercised by the Chairman.
See appendix for questionnaire form.

18. Bylaws of the Rosebud Sioux Tribe, Art. I, sec. 3.




Beyond this, the Scerctury is delégated some decision-making power
by the council in certain instances. le may be authezized to act on an
cxcecutive committee to transact tribal business in the absence of the
council. The Sccretary also must maintain the records of the tribe for
inspection by the general public of the tribe. He may also supervise
certain tribal cmployces who may be engaged in carrying out ths Secretary's
dutics.

It is the duty and responsibility of the Treasurer to safé-guard
and account for all money in the custody of the council. He shall "accept,
receive, receipt for, prescerve, and saféguard" all suc:hAfun'ds.‘19 He
also has supervisory authority for all funds and prOpérty under the juris-
diction and control of the tribal council. It is his duty to take appro- -
priate action and institﬁte appropriat€ procedures to insure that no funds
arc Jdisbursed unless in accordance with prior authority from the council
and to in;urc that no funds are disbursed as loans without adequate security,
unless sccurity is waived by the council, " He must also pfovide for an
audit of the bdoks of the tribe at intervals stated by the council énd
provide copies of such audit to interested personnel of the Bureéu and
the tribe and for pubiic inspection.- He also must make .and maintain.an
inventory tfor ullltribal property and he¢ must keep records to show the
usc and disn051tioﬁ of such property. Finally; he 1is réqu1red to report
td the tribe at cvery meeting of the council the finéécial‘conditiOn of the

tribce and any matters which would be related to the financial condition.29

— e

19. Bylaws of the Cheyenne River Sioux Tribe, Art, ‘I, sec. 4.

20. From questionnaires. '
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Tribal Committees

The above narrates the duties and responsibilities of the major

tribal officers which are authorized by the constitutions of the tribes.
llowever, there are certain bodies within the tribal structure which are
not authorized specifically by the constitution and whose duties. are pri- -
marily legislative, but which do -exercise some executive authority. "These
include the standing and special committees of the council and the executive
committee if such is authorized by the council. Although not officers
within the general meaning of the term, they do, in some cases, function
as officers.

vThe tribal councils usually operate with a variety of ‘standing and
special committees. These committees cover matters such as land and land
purchase, law and.order, enrollment and membership, health and education,
welfare, claims and legislation, industrial development, budget and finance,
resource developmen;, and credit and employment.21 Committees_are also
set up for certéin'specific, short-time needs. However; no mattef what
the committee, ofﬂits function.or purpose, is{ 1t neariy always performs
some dutleérgen;réliy attributed to thévexécutive. The primary function
of thelcommitteeé is to investigate problems in theif indivi&ual areas
of control aﬁd to recommend to the council the action which need be taken
in these areas. in performing fhéir function, the commiftees of;en exercise
authority normally in fhe realm 6f executive power. In’this respect, they
oversee and review tribal brojects which.fall within-their.scope of interest.

Also, the committees exercise control over minor problems which are generally

21. From questionnaires.




thought of as executive problems such as the hiring and firing of tribal
personnel and controlling applications for tribal loans. Their executive
authority, though limited in scope, is and has been an important factor
in tribul opcrations.

A very important body in most tribal organizations is the executive
committcc; By 1its very name, it implies the use of executive authority.
It is usually composed of the Chairman, Vice-Chairman, Secretary, Treasurer,
and onc or more mcmbers of the tribal council. Its duty'is to act in
certain matters when the council is not in session. It acts upon the ex-
plicit dircction of the tribél council in most major matters, but handles
routine mattcrs.without'such direction. In emergency matters, 1t may take
such action as may be dictated bj the problem at hand. It must, however,
report to the tribal council all action it has taken sinCé the last meeting

of the council.,

Contrasting Lecgislative, Executive, and Judicial Officers '

The tribal goyernménts are separated, to some exfent, into the three
governmental divisions: legislative, executive; and judicial. While there
is no spccific.provision for judicial 6fficers in fhe constitution, it
doecs cmpower the tribal council to esfabliSh and maintain tribal‘courts.
The judicial power of the tribe is vested in.triBal cdurté whose juris-
diction extends in the case of the Oglala Sioux Tribe "...to all cases
involving only membérs of the~bg1a1a Sioux Tribe, arising ﬁnder the con-
stitution and by-laws or 6rdinances of fhe tribe, ahd to other cases in

22

which all parties consent to jurisdiction." In the judicial branch,

22. Constitution and»BylawS of the Oglala Sioux Tribe, Art., V, sec. 2.



the officers are one or more judges. The term of their office and method

of selection is controlled by the council ﬁnd their duty is to hear and
decide all cases which may rightfully come before them. Also, they may
recommend action concerning the judicial system to the council. In contrast
to this, it is the function of the legislative officers to determine tribal
j"policy and to enact legislation in furtherance of that policy. Likewise,

it is the duty of the executive officers to interpret and implement such
policy‘decisions. While the separation of powers of the three branches

may be somewhat vague and tenuous, it does exist.



Officers of Tribal Government:  Corporate Organization

As has béch-stutcd’previousiy,fthe Wheeler-Howard Act provides 'in
Scction 17 for the incorporation of the tribe into a-buSiﬁéss unit. While
not many of the'tfibésrﬁave availed themselves of this péovision, those
that have incofporated»have.fbund that if greatly-aids_in~the establishment
and operation of any business enﬁerprise in wh1ch;£he tfibelmay'wish“to
engage. - Scveral tribesg;n‘SOUth Dakota ha&e:fouhd it profitable fo engage
in busincSS'aétiﬁities’whethér undér“é corporateicharter‘o: not. Included
iﬁ such'activ1ties:areftfibal réﬁches; a.telepnbne-company, supermarket,
.tribal land enterprisés,-livgstock sale bafn; laundromat, and tourist
fuc1lit1qs.. While-it is not necessary to'obefate such activities under a
_cOfppfate'chartet, tné charfer.may_make it eésier in many-feSPects. One':

tribal Chairman'stated that uperating under a corporéte charter makes it -
: : _ _ »3

casier to borrow mpnéy and to use éorporate funds in the business.
The managcmgntfof the cbrporate tfibe is ﬁSually vested in the tribal
c§uncil or in a board of,diréctors'elegted by fhe<tfiba1 mémbers ét large
or by the tribal council. Whichéver.body has‘the managérial_responsibility,
it may dclcgate;suéh authority to either the executiveicffiéerg of.the
tribe, toan-exccuti#e'committee,‘of»fové bbdy of.officerslgspécially
clected for that purpose. Under'tnejarfangehehtSet:upvby_thevRosébud
Sioux tribe, the 6fficefs_of‘the;ﬁbrpdréte tribe_a:e tﬁe*sgme:as fﬁ6se;_
of thé'politiéal tribe and that wili be fhe arfangem¢ﬁtvaiscuséed_here;24

23. From personal interview with Cato Valandra, Chairman, Rosebud Sioux
Tribe. - | s R '- :

24 .- VFrom questionnaires.




Importance of Officers

The ncccssity of the various officers_in the cornorate tribal organi;
zation 1s much.the same as. the necesslty of the orflcersdln the political
tribal organization. Although the specific duties performed. by each are .
very dlfterent the broad aims and necessity of each is quite similar. .In
-the corporate organ12ac1on, tre tr1ba1 counc11 acts as a 'board.of d1rectors"
for the. corporation and,_in this capaclty, lays down tne.po;icres of .the
corporation andcmakes the.majorkdecisions concerning corporate activities.
In the finai analysis,'thrs:is the body which'is'responsible.to_the_corporate
membsrs, i.e., the members of the trioe, for the successfnl operafion of
the corporate enterprises.'1HoWever,/asva_practicaldmatter, ajlarge portion
of the powers,of the_corporation_held,by the tribal council 1s delegated
to the officers of the c0rporation. |

‘As has been said;vthe necessity for the.officers in,the.corporate
organiaation is much the same as. for those in the politicailorganization;
Under the Rosebud system, the Chalrman of the. tr1ba1 coanc11 is also the
~ primary executlve officer of the corporate tribe. L1kew1se,_thedV1ce-
Chairman, Secretary, and Treasurer of the triballcouncildaiso function
as_comparable;officersérnrthe_corporate_trihe.f In,this_capacity,;however,
the above officersidirect their efforts-tbward the managrng;of.thertribal
enterprises rather than toward governmental channels. As the top,executive
officers in the corporatlon they must 1nterpret and 1mp1ement the pollcy
decisions of the tr1ba1 council and prov1de an eff1c1ent staff to carry
out‘thesetdecrsrons, They,»a}so, recomnend changesior nodlfrcatrons in

policies tofthe'tribal_copncil.

;w!



hutics, Responsibilities, and Privileges

Again;tthelduties of the officers of the corporate tribe are not too
unlike those ofdthe offioerShof’the poiitical tribe since the operation
of ; govcrnmental organization is quite similar to the operation of a bus-
iness organlzatlon. The'tribai council, operating as a board of directors
and rcpo>1tory of corporate pOWer, can and does propoee and establish tribal
cntorprrscs con51stent with tribal resources. It guldes and d1rects its
cxeccutive offlcers.ln carrylng out 1ts p011c1es and.dec151onsr AIt also
5ovorn> the dlspo51t10n of any proflts wh1ch mlght be reallzed from these
cnterprrses |
| If as we have stlpulated ‘the executlve off1Cers of the tr1ba1
”counc11 are the same as those of the tr1ba1 corporatlon, these officers
play a comparable role 1n the corporatlon as they do in the tr1ba1 govern-
ment. | ‘The Chairman is the chief exeCutlve,offlcer in the'structure, f1111ng
the rolos of Chalrman of the board and pre51dent of the corporatlon In
‘thcsc'two capac1t1es he.recommends to the council 1nst1tut10n of certain
policies.in the corporatlon and changes or mod1f1cat10ns in ex1st1ng p011c1es.
In 1mplcment1ng ‘the p011c1es of the counc11 hexmust prov1de personnel to
opcrate’the trlbal_enterprisesAand;Superrise éuch‘personnei in”the~per-
formanco ae'éhéif functions.

Ehe Secretary'and Treasurer also perform 51m11ar functlons in both
rolcs. - The’ Secretary aots as a record1ng agent for the corporatlon, keep—
ing_records:of aII offiC1a1,act§<of'the corporatlon,and of the proceedlngs,
of the'connCIIJin'corporatedﬁatters;A“He‘wodlddaisodhavelthehtask"of keeping .
thcvpublic infornedcof corporate actrvity anthould;vin'generai,xoarryr

on corporate correspondence. The‘TreaSurer would have the responsibility




of accounting for the disbursement and receipt of funds from corporate
accounts and of safe-guarding corporate funds and property. It would
also be his duty to establish and maintain corporate books and provide

for a regular audit of these books. Finally, he must keep the council

informed of the use and disposition of such funds and property of the finan-

cial condition of the tribal enterprises.



Th;‘Triberaé a Busineslergaﬁization

Asvhas already been referred té,‘the tribes can operate as a Busiﬁess
organization whethér if‘is’incorporéted ﬁnder thé Wheéler-Howard Act or
not. Some tribes, éuch\as the.Cheyenne River Sioﬁx Tribe, do operafé
extensive tribal busihess entefprises withouf.bgnefit §f a.tribal cor-
porate charter, including a tribal-"iéundfoﬁafﬁ, tribal ;upermarket, tribal
ranch, and a tribgl telephone company. But; as also been stated, the
charter facilitates such operations in many respects. For example, it
affords more latitude in borrowing money. It makes it easier for the tribe
to take and hold asﬁets such as land and property. The charter makes‘it
possible to keep sefarate the two tribal organizations which provides for
more efficient operation of both organizations. Assumingvfhese advantages
and, also, assuming that a tribe has, or plans, any extenSive buéiness
enterprises, it would be desirable for the tribe to a&opt'a éorporate
charter. |

The two main purposes one can see for operating tﬁe tribe as a bus-
iness unit are, one, to provide funds for the continuéd’pberation of the
tribe as a governing body and, two, to provide jobs and experience for the
tribai members who might be employed in the operation of these enterﬁrises.
Many of the'serviées suppiied by the tribes as a businéss_unit hévé béen
or would have been supplied by outside interests. -It_is~éasy to see why
~ the tribes would waﬁt to provide theée services for.the tribal members
and the public ét-large. The profits realized in the opefétionrof these
enterprises could be used t§ materially réise the standard of living of

the tribal members, in carrying out the welfare functions of the tribe,

: 23" 26



and to provide funds for the continued existence of the.tribe. Secondly,
.in areas where_empioyment opportunities are severely limited, .operation
by the tribe of these enterprises would provide jobs for'the members of the
tribe and, also, experience in such jobs which might be used elsewhere.

The natﬁre of"the tribe as a corporation is governed by a Federal
corporate charter 1ssued in accordance with the prov151ons of Section 17
of the Wheeler Howard Act. The Rosébud charter is typlcal of these cor-
porate charters25 and‘provides for most of the pOWers, dptles, and re5pon-
51b111t1es a pr1vate bu51ness corporatlon mlght have.l First,_itlprovides
for corporate exrstence and perpetual succession as a Federal corporation.26

It provides that"membership in the corporation shall consist of all persons

'who are members of the tribe in question and for management responsibility

to re51de in ‘the tr1ba1 council.?’ 1t determines the powers, privileges,
28 |

and 11m1tat10ns of the tr1ba1 corporatlon. "It also provides the procedure

" by which the tribal corporatioh can terminate the sUperyisory control of

the Secretary of the Interlor over certa1n of the corporate powers.29 Lastly,
it prov1des for 11m1t1at10ns on corporate property, jssuance of corporate
d1v1dends ma1ntenance of corporate accounts, amendments to the corporate

charter and rat1f1cat10n of the Charter.30 As such tr1b°1 corporatlon,

25. Corporate Charter of the Rosebtd Sloux Tribe.

26, Ibid., Sectlons 1 8 2

27. 1bid., Sections 3 § 4.

28. 1Ibid., Section 5.

 29. ‘Ibid., Section 6. .

30. Ibid., Sections 7, 8, 9, 10, and 11.
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the tribe can establish and maintain any business enterprise consistent

with corporate powers, with tribal policy, and with Bureau approval.

| Conclusion

Ifhit is the,purpose of this project to investigate and determine the
: nature of triba} government and the offieers' duties therein, it should
also recommehdhehanges'in governmehtal_procedﬁreiwhieh'might be helpfhl
in the.pperatioh'of the tribe.i Any 5uchvchanges‘wguld; of course, have
to be made within the tribal governmental system itself and not in.conflict
with establishe'd_ tribal and Bureau policies. |

In determiningsthe'nature of the government and its officers, it
seems that the ppWer-qf the exeeutive officers, particulér1y~the Chéirman,
shouldvbe st:engthened and expanded. This would provide greater stabili--
zation.in the government and its policies. It would aleoemake,the tribe
as a whole more-progressive in its relations with outside;intereste and
with the economlc problems of the people of the trlbe. -The executive |
commlttee, if the tribe has prov151on for one,,shoald also be glven more
power so that, when,the ceunctl is not in session, emergepcy'problems
could be dealt with more quickly, decisively, and efficientiy. The ecope
of actlon of the standlng and special commlttees of the council should be
more spec1f1ca11y deflned and.thelr’lnvestlgatlons and recommendatlons
should be on a broader basis, leaving ‘the detall dec151ons to the executlve
branch which is, or should be, better equipped to hand;e,them.

.Ameng those'tiibes which have not done ;o,vencou:agement'ehoqld be

given to adopt a tribal corporate charter. These tribes‘should”begencouraged



to make use of the resources and opportunities existing on their reserva-
tions under such a charter. First, this would bring more active partici-
pation by individual members of the tribe in tribal affairs. Secondly,
profits realiied from these businésé.enterprises wbuid materially aidbthe
tribal government in carrying out its functions. Finally, if termination
of Federal control over Indiah‘affairs'ShOUId ever oécﬁf,'and with.it,

an erosion of tribal governmental powers, a tribalicorpofation:wou1d pro-
vidé'a cohtinﬁiﬁg bddy for the eéonbmicvaﬁd sociai advénéement of thé

Indian people.




Your name: Position

1.

Appendix A

Tribal Government Questionnaire

List tie standing committees authorized by your Constitution or tribal
organization and indicate what the committee does where not obvious.

(a)
(b)
(c).
(d)
(etc.)

Are the above committees elected by the council or app01nted by the
Chairman?

Yes. No

What, briefly, do you consider the customary duties of the:
(a) Chairman

(b) Vice-Chairman

(c) Secretary

(d) Treasurer

(e) Other executive officers (name)

Do you, as Chairman, have the veto power over resolutions of the council?

Yes S No

Do you think the Chairman should have the veto pbwer? Yes No

Do you think the provisions of the tribe's current Constltutlon.and Bylaws
are adequate to meet the needs of your tribal. organization?

If not, what would you.propose as changes or additions?

g

&



