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CODES GOVERNING RIGHTS AND CONDUCT.OF HIGH SCHOOL STUDENTS
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Grov:ing student activism in high schools seems to be inspiring the

wholesale mAnufacture of new rules, regulations, student codes and statements

of "rights and responsibilities." Many such codes were created by a few school

administrators and teachers 7Tho desire to regulate the school environment in a

way which would be satisfactory to them. These codes typically prescribe

acceptable standards for conduct, aPpearance and speech. Some have been

challerm:ed in the courts and found invalid. Many remain on the books free of

challene. In contrast, students, sympathetic teachers and administrators, or

lawyer's ;roups 1-lave also become interested in codes. The Center has had over

100 requests from ctudents or lawyers groups for examples of codes which are

fair and constitutional. Generally, the codes developed by such groups acknow-

led7e the existence of student rights,state specific student wrongdoings, restrict

specific punishinqnts to specific offenses, and a fair procedure to follow if a

student is accused of such a wrongdoing.

'lhatever the oric;in, the Proliferation of codes may raise several questions

in no minds of ctudents: 3hy should anyone want a code at all? Tnere do school

officials set their authority to promulgate codes? 'That limits are there on this
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authorit? If there must bF) one, what should a code say? This article aiTas to

provide sole answers to these questions. There will be a brief discussion of

the case law relatinrc to codes, hut no attempt will be made here to provide an

exhaustive analysis of students/ rihts. Finally, this article will outline the

ele-Aents of a code which would reco.,7nize both the constitutional rihts of

students, and the school adAinistrationls duty to saintain a school which is

condusive to learnin:;.



I. ny have a code?

1. To clarify the law

At first blush, the code seems unnecessary. Teachers ought to be able to

perform their function as teachers adequately by relying on already existing

laws Prohibiting criminal activity. Serious classroom disruptions -- threats

of violence, violence, carrying drugs or weapons -- would merit a telephone call

to parents or police. Conversely, students possess constitutional rights

whether or not they are recited in an official Board of Education document. A

code is not needed, then, unless it requires or guarantees something which is

not clearly already required or suaranteed.

Unfortunately, however, the existing law governing student rights and

obligations is not very clear or precise. Despite the Supreme Court decision

in Tinker, upholding the risht of students to express their views by wearing

black arm bands,
1 lower courts have subsequently held to the contrary.

2
Despite

countless cases upholding the right of students to determine their own dress and

grooming styles,3 just as many courts still permit school districts to regulate

these private matters.
4

Similar judicial conflicts exist over the validity of

corporal punishment.
5 A code can, therefore, define the gray areas in the law

for both teachers and students.

2. To create new rights

Secondly, a code could create students rights which have never been legally

established in any court. This might include the right to have a student

government- and to participate in decisions affecting student extracurricular



activities, curricula and student disciplinary procedures. It miEht make

available grievance procedures to students who wish to bring chares against a

teacher or princiPal. Or the code micht provide for a student ombudsmen to

receive complaints and seek redress for agrieved students.
7 Any number of

imaginative processes could be created which give students a voice in decision

makin7 and virich provide an opportunity to learn first hand how to function

within a democratic framework.

3. To create new offenses

Just as a code can guaranty rights to students which are not necessarily

guaranteed under constitutional law, it may also regulate behavior which is not

necessarily culpable under existing criminal or civil laws. In some cases the

need for the regulation hardly seems to justify the restriction on the student's

liberty. For example, many recent cases betray the pedagogue's penchant for

restricting beards, long hair (on males at least) criticism of teachers, and

Political expression. To be fair, however, school officials have legitimate

reasons for regulatin sone noncriminal conduct. A good teacher does not allow

"aajor and continued disruptions in his or her classroom, and he or she will protect

studets fro-1 their fellow students. Ha7,ing, water fights, fire crackers,

Plagerizinr; -- such are the traditional foibles of mischevious students. Respected

and effective teachers and principals mete out fair punishment in these cases. The

key to reasona-ole rules of this type are their relevance to the essential

functions of a school,
8



4. To replace the "unwritten code"

A code which does no more than describe which activities will get students

into what kinds of trouble may not seem advantageous to students, but it may be

if school officials are enforcing their own "unwritten code" in any case. A

published code at least gives a student fair warning, and it is easier to

challenge in the courts. Thus, a code can help prevent teachers and principals

from imposing arbitrary and ad hoc rules. This protection could be specifically

included in the code. For example, the 1965 Discipline Code of the University

of Oregon provides that "no sanction or other disciplinary action shall be

imposed on a student . . . except in accordance with this code."
9 Although

the unwritten code would probably be held "void for vagueness" once it was

challenged, the uncertainty facing the student befOrehand makes this a somewhat

more hazardous course. In fact, some courts have upheld disciplinary procedures,

even physical punishment, executed by a teacher in the absence of any specific

rule.
10

5. To spell out procedural due process

The law detailing procedural due process is fuzzy indeed. Sometimes one or

two unfair elements in a whole process will Le tolerated by the court, but

additional unfair actions would taint the entire proceeding. An unwritten

disciplinary procedure may be difficult to challenge, because its full scope

may not be revealed until the next case is handled. Without a code, school

officials and students must submit to the awkward and tedious trial-anderror

methods of testing and retesting in order to establish what is fair and what is

not. Worse, time and cost might well discourage students from asserting their

rights, especially where the punishment is not too severe, or the right, not too



important. Although it seems most sensible and necessary to reduce disciplinary

procedures to writing, this is sometimes not done, and such an omission has not

yet been declared unconstitutional by the federal courts.
11

6. To guide teachers and students

A good code can be instructional. Teachers and students are not expected

to possess a sophisticated knowledge of the fine points of constitutional law.

A good code, can guide teachers in deciding what they should and should not do

when faced with a disciplinary problem. Conversely, the same document, if

readily available to the student, tells him what his rights are and what pro-

cedure he should follow to assert his right. The codes which are intended to be

instructional should be simple in style and organization, should acknowledge existing

laws and constitutional requirements, rather than try to enumerate them eal, and

should be widely distributed. The "Statement of Students Rights and Responsi-

bilities" issued by the Seattle School Board does precisely this. It is on one

sheet of paper, makes brief references both to existing constitutional rights of

students and to criminal laws, and outlines procedural due process requirements.

The discipline Code of the University of Oregon, although somewhat longer, remains

clear, well organized and widely distributed.
12

More than this, however, a good code can teach students the fundamental

principals of democracy by involving them in the rulemaking and decisionamaking

processes. A good code would be promulgated and enforced with student participa-

tion. Order in the classroom is difficult to achieve where it is imposed by

school authorities against the will of students. Order comes easier where



students have the authority to regulate themselves, Therefore, it seems adviseable

to allow students to participate in the rulemaking, and adjudicatory process.

This philosophy is incorporated in the code promulgated by the Board of Education

of New York City, which provides that "The student government shall be involved in

establishing disciplinary policies."13 It is also reflected in Philadelphia's

code, which gives students "the right to participate in the establishment of

regulations regarding discipline, .1114 Some universities, such as Oregon,

have established student courts (a majority of the members are students) hear all

disciplinary cases, subject to appeal to a court comprised of half student and

half faculty members.
15

The concept of including students in the actual disci

plinsry process has also been adapted to high schools in the model codes yrepared

by the Juvenile Law Center
16

and the "Youth Council of San Francisco.
17

11



II. Where do School Officials get the authority to promulgate a code?

Strictly speaking, public school officials
18

receive their authority to regulate

student conduct either from the legislature or from parents.
19

The legislature ex

pressly delegates authority xi& general or specific statutory grants. Parents, on

the other hand, presumably place school officials jai= Darentis when they send

the child to school -- public or private. The la1122 Darentis doctrine has

become increasingly irrelevant since the advent of compulsory education laws, for

children may be in school against the wishes of parents.
20

Thus, to be valid, school

codes must be within the scope of delegated legislative authority and, as discussed

in the next section, must not infringe unnecessarily on the constitutional rights of

students, parents or teachers.

Until the 19301s, the judiciary took a narrow view of the scope of any govern

ment's authority. In school cases, this meant that the courts would strictly construe

a school district's statutory authority.
21

Thus, restrictions on students' social

activities have been deemed ultra vires22 -- beyond the power of the school

board -- unless the restriction was confined to that which would be necessary to

assure performance of studies.
23

Other acts deemed to be ultra vires in similar

decisions included requiring a child to perform chores,
24

and requiring school

2
patrols. Excessive punishment could also be deemed ultra vires, even if the

school rule

flag salute

was itself valid. For example, in a state where the law required a

in school, the court refused to permit school authorities to expel

children for failure to comply, because the law provided no specific punishment.26

This court found it unnecessary to consider the Constitutional questions. As

another example, a state court has held that school officials have no authority

to 7rithhold the diplomas of students who refuse to wear caps and gowns in a

uation
27

ceremon7, although they may exclude nem from the ceremony.
'

12



This doctrine shou16 not be confused with Constitutional limitations on

cchool authorities. A school rule might be permissible under the Constitution,

but it can still be invalid if the state legislature has not delegated power to

school officials to pass the rule. For example, legislatures might prohibit

membership in fraternal organizations by statute,
28 or expressly delegate this

20
authority but school boards, in the absence of a express law, may not.

30

The ultra vires principal is not often cited today,
31

but it remains a

sound doctrine. Although courts today are more willing to imply specific

authority from general statutes, ultra vires may be a useful ground for objecting

to certain school rules. For example, although not necessarily unconstitutional,

it would be beyond the authority of the school board to attempt to reguLate con

duct of students in places and at times which are totally unrelated to school

activities. Legislatures do not normally give school officials the authority

which they might give to municipalities to police unlawful acts taking place

outside of school. As stated in dicia in a 1967 case in Iowa: 32

it is not within their Dower to govern
or control the individual conduct of students
'Ilion outside the school room or play grounds.
However, the conduct of pupils which directly
relates to and affects management of the
school and its efficiency is a matter within
the sphere of regulation by school authorities.

=11.6.

1.3



In effect, the ultra vires doctrine gives students a right to be free of

school discipline in all off-campus activities. If school officials are upset

by something a student has done when beyond their official reach, they should

handle the matter just as they would if an adult had committed the act. That

is, they should complain to the police or sue the student for tort, libel,

tresspass, or whatever is appropriate. School discinlinary procedures are

not appropriate for acts committed outside ths school setting.

rev

14



III. Constitutional Limitations

Even if the legislature grants school officials a clear mandate to regulate

specific conduct, a regulation may be unconstitutional. Both legislature and

school officials must always remain within the bounds of both federal and

state constitutions. Therefore, for the benefit of future code writers

or revisers, examples of relevant judicial decisions which are favorable to

students are summarily reviewed here.33 Readers in need of extensive legal

analysis are referred to the attached bibliograPhy

1. The scope of students' rights.

The Supreme Court in the landmark Tinker deciaion declared that "students

in school as well as out of school are 'persons' under our Constitution." 34

In other words, students are people and are entitled to the full range of

constitutional rights granted to any person. The student, like anyone else,

does not have unfettered freedom to do as he pleases, however. For example,

just as it is relevant to note that a man shouting "fire" is in a crowded

theater, 35 so is it relevant to note that a person may be in a schoolhouse. The

fact that the individual is a student in school does not mean he is a secondclass

citizen, but it does relate to the possible justification for limiting his freedom

to do as he pleases, 36 The situations where it may be reasonable for school

authorities to place limitations on the rights of students are limited to those

situations where regulation is compelling and necessary to prevent material dis

ruption in the class, or to prevent the invasion of the rights of others. 37 In cases

Is



involving both students" rights and a school's need for discipline, the courts

must balance the competing concerns for the individual freedom of the student

and need for regulation of the school environment, Of course, there is much

dispute on where to draw the line,

2. Freedom of sPeech and press

If any constitutional right would bo given priority, it should be freedom

of expression. Ath this, students - or any citizen - have the weapon needed

to secure other rights, Without it, criticism of official repression can be stilled.

Few indeed are the situations where the need for regulation would outweigh the

need for free and unhampered exercise of the right to free speech,

The Supreme Court reaffirmed the utmost importance of free expression for

students most recently in the Tinker case, when it upheld the right of students

to wear black arm bands as a symbol of their disagreement with the Viet Nam

war. Other recent decisions have recognized the right of students to publish

3
8

their views, even when they are critical of the school administration. As in

the "outside" world, freedom of speech extends to freedom from rc:gulation of

the contents of speech,
39 freedom from censorship or prior restraints on

speech,
40 and freedom to distribute literature, subject only to reasonable

time and place regulations.
41 It protects students in a wide range of activities

from publication of underground newspapers
42 to the simple wearing of buttons

43

or arm bands.44 It includes the right to hear outside speakers
4 and read

printed matter,
46 and the right to obtain space in official school newspapers

to publish views, however unpopular those views might be.
47

To.be sure, where students desire to exercise their ri7ht to free

expression on school premises, school officials have a valid interest in

16



maintaining order in the classroom during class hours, and in regulating the

traffic flow in school hallways. Minor irritations are not sufficiently disturbing

to warrant major punishments, however. A Houston case provides an example. An

underground newspaper appeared at a Houston high school, littering the lavatories

and inspiring teachers to confiscate it during class. The court ruled that

this commotion was not a substantial disruption and school officials could not

expel the student publishers.
48

To sum it 1.11D, punishment for something a student had said, written,

published or distributed should be viewed with the strictest scrutiny. The

importance of free speech in education cannot be underestimated. Where

students, teachers and general citizens are encouraged to express their views

on any subject, the free flow of ideas should stimulate learning in a way never

to be achieved in a less open atmosphere. Moreover, only where all citizens are

free to express their beliefs, can democracy reach its full potential. There-

fore, the exercise of the right to free speech should be encouraged in children

and young adults, particularly in school. This nation cannot expect its young

citizens to emerge into the adult world and contribute fully to the workings

of a democratic government if.they have been taught only to parrot their

teachers.

3. Freedom of assembly and association.

The case law is less clear when defining the right of a student to engage

in demonstrations free of reprimand, or to obtain official blessings for student

organizations. '3here free speech.rights are not in jeopardy, the courts seem



more willing to allow restrictive school measures. Of course, participation

in a peaceful demonstration is very much akin to the exercise of free speech,

LL9

and is entitled to much the same protection as free speech. However, where

the demonstration is disorderly, or clearly could become disorderly, the

courts will undoubtedly uphold school disciplinary measures taken &gainst

demonstrating students.
50

The right of students to associate together is indisputable,'
91

of course.

However, in a 1915 decision (Waugh v. Board of Trustees), the Supreme Court

held that a university could refuse admission to anyone who would not sign a

pledge repudiating membership in a fraternity.
52 Although not overruled, this

case has been distinguished recently in the lower federal courts in a variety

of situations. In departing from Waughl courts first of all have required

equal treatment of student groups, if any are recognized at all. School

officials may not selectively refuse official status only to these groups which

have sponsored unpopular causes. For example, in deciding against southern

school officials who refused recognition to a local chapter of ACLU, a federal

court noted that the school recognized other political groups (e.fr., the Youth

Republican Club and Young Democratic Club).
53 Second, as pointed out in another

case, political organizations are entitled to greater protection under the

First Amendment than are social organizations and Waugh is not entirely

relevant. This court overruled officials who had denied recognition to an

independently organized Students for a Democratic Society. The court ordered

a hearing on the matter, noting that if substantial evidence was produced to

show that the club had "violent activism" as a purpose, the university could

exclude it. The court said:
54

18



No student group is entitled, per se, to official college
recognition. Rather, once a college allows student groups to
organize and f,.;rants these groups recognition, with the attendant
advantages, constitutional safeguards must operate in favor of
all groups which apply. This requires adequate standards for
recognition and the fair application of these standards.

Although these are cases involving colleges, the principles apply to

high schools as well. If students are sufficiently mature to desire to

organize a group, school officials should be svificiently mature to state a

rational and fair basis for identifying those groups which will be "recognized"

by the school.

4. Freedom from vague, uncertain or overly broad regulations

Worse than a restrictive regulation, a vague regulation of uncertain

scope might effectively block the free exchange of. ideas which should flourish

in any school. These ambiguous and uncertain rules are invalid. Thus, a

university rule prohibiting "misconduct" has been held void for vagueness.
55

In another case, a court held "unduly vague, uncertain and ambiguous" a dress

code which provided that "students are to be neatly dressed and groomed,

maintaining standards of modesty and good taste conducive to an educational

atmosphere. It is expected that clothing and grooming not be of an extreme

style and fashion."
56

In the Houston case, the only written rule which school

officials could invoke against students for distributing their underground

newspaper provided that: "The School principal may make such rules and

regulations that may he necessary in the administration of the school and in

promoting its best interests. He may enforce obedience to any reasonable and

lawful command."57 The regulation was ruled "void for vagueness,"
58

The court

held that students are entitled to "a rule which is drawn so as to reasonably

inform the student what specific conduct is prescribed."59

-
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Often times this infirmity (vapeness or overbreadth) appears at the

statutory level. The laws of many states allow suspension or expulsion

from school for "misconduct," or where student conduct is not in the

"best interests" of the school. Where state laws are this vague, school

officials ought to promulgate more narrow and specific rules defining

"misconduct" and "best interests."
60
If they do not, both regulation and

law should be challenged.
6l

The most insidious situation of all occurs

where there are no regulations at all, but school officials nonetheless

punish students willynilly. Few censorship laws could be more chilling

than
in their effect on free speechAan "unwritten code" proscribing any expression

or activity which meets the arbitrary disapproval of an omnipotent school

official. Students and lawyers should examine existing school codes, and

where needed, obtain revisions so that they proscribe only specific, serious

offenses or in the alternative, the codes can be challenged in the courts.

5. A riTht to privacy in personal affairs

Inside and outside of the school setting, the scope of an individual's

riFht to privacy remains mostly undefined. The most frequent type of school

case concerns hair and groominT regulations. Many courts have found that

the penumbra created by the First and Ninth Amendments includes a right to privacy

which allows the individual student to determine his appearance; hair

and groominc restrictions invade a sphere which is of a peculiarly personal

63
and private nature.

62
Just as many courts have held to the contrary.

The Supreme Court has denier' certiorari in these cases, despite the eloquent

objection of Justice Douglas who found it shockinr: that school officials

6L1
would attempt to control so personal a matter. The student's right to



keep his own personal space inviolate is likewise unclear. One one hand,

a state court has ruled that a child has a cause of action for trespass

against a teacher who searched his person on mere suspicion, or if the

search was for the benefit of someone else (e.g., another child who alleged

65

that a theft had taken place). Likewise, the right to privacy has been

extended to a student's living quarters so that the unwarranted search

of a dormitory room would require the exclusion of illegally seized
66

evidence in a criminal case. At least one court has recognized that

"university students are adults. The dorm is a home and it must be inviolate
67

against unlawful search and seizure." On the other hand, however, courts

have been reluctant to extend this protection to the lockers of high school

students, on the grounds that the lockers belong to the school, not the
68

student. Until decisions like these are reversed in the higher courts,

students would be wise to treat their lockers as public rather than private

places.

Outside the school setting, intrusions into the personal life of a

student most certainly seem invalid as an infringement of the right to
69

privacy. However, in view of the uncertainty of the case law in this

area, a student might be well-advised to also cite the rule against

unauthorized reguletions arid to invoke the equal protection clause of the

Fourteenth Amendment. Although privacy is at stake, most of the cases

upholding the right of students with children, or married or pregnant

students to remain in school have been decided on one of these two grourkiis.

70



6. A right to procedural due process

The courts have uniformly held that the rudiments of due process are

required before severe disciplinary action can be taken against a student.

Generally, due process includes at least the right to advance notice of

charges, and an opportunity to present a defense. The definitive statement

of minimal requirements was issued in Esteban v. Central Missouri State

College: According to the court in Esteban, due process requires adherance

to the following rules:

(1) a written statement of the charges should be furnished prior to

the date of a hearing; (2) a hearing should be conducted before the individual

ultimately responsible for student conduct; (3) students should be permitted

to inspect in advance any affidavits or exhibits which school officials intend

to use at a hearing; (4) students should be permitted to have counsel present;

(5) students should be afforded the right to present a defense to charges against

them and to present affidavits, exhibits, and witnesses if they so desire;

(6) students should be permitted to'hear the evidence presented against them,

and students (not their attorney) should be allowed to question any witness

who gives evidence against them; (7) the hearing officer should deterndne the

facts of each case solely on the evidence presented at the hearing and should

state in writing his finding as to whether or not the student charged is guilty of

the conduct charged; (8) either side may, at its own expense, make a record of

the events at the hearing. This list from Latilivi seems to be universally accepted

by the courts. Unfortunately, some procedural safeguards which are available as a

matter of course in a criminal or quasicriminal proceeding were not required. As a

result, the courts seem to be splitting hairs in deciding such items as right to

'4Z



to counsel in student disciplinary proceedings. The court in Esteban

conceded that counsel should be present, but limited him to advising the

student. Counsel was not to question witnesses, a task which was assigned
72

to the student. In another case, where school officials had obtained

a senior law student to "prosecute" other students, the court ruled that
73

accused students had a right to have counsel actively represent them.

Some courts have denied a right to counsel on grounds that proceedings
74

were "investigatory" or "preliminary." Others have found the outcome

of very similar proceedings to be clearly punitive, however, and have
75

upheld a student's right to counsel. The Supreme Court in In re Gault

ruled that a youth in juvenile court has a right to counsel, regardless
76

of the noncriminal nature of the proceedings. Given the very serious

consequences of expulsion from school, it would seem that Gault should

logically be eitended to school disciplinary proceedings where expulsion or

77

long-tern suspension may be an outcome.

The privilege against self-incrimination has fared no better.

Research for this article uncovered only one case in which the court re-

cognized the liklihood that school officials might intimidate students
78

while investigating a situation. Certainly, a student's confession

which is obtained by an insistent and overbearing school official should

be viewed to be even less certain than the confession of an adult facing a police

shake-down. Even if the privilege against self-incrimination is not legally

applicable in student disciplinary proceedings, it would seem that officers

hearing student disciplinary cases should give little weight to those

confessions obtained from students before they have been apprised of their

23



rights or before they have had an opportunity to consult with a lawyer

or any other person.

Finally, almost no attention has been given to the situation where

the same school officials act as accuser, prosecutor, judge, jury and

79

executioner. Even if due process were limited to crimlnal cases, the

chances for bias or error in such proceedings should be examined. It

may be a mistake to distinguish rules of due process simply because they

were formulated in crtminal cases. Where the rules were developed in an

effort to maintain objectivity and aid in the search for the true facts

of a case, they offer sound guidelines for student disciplinary cases

as well.



Drafting a Code

When the time finally comes to sit down and draft a code, what should be

done" First, it seems eminently sensible for school officials to encourage

the students themselves to draft the code. Student involvement at this initial,

creative stage will foster a better understanding among students for the

disciplinary process, and indeed, for the machinery of democracy itself. Since

internally motivated discipline is the most durable and longlasting, the student.-

drafted code is likely to be more effective than even the most elegantlyworded

code superimposed on student life by school officials. The final result would

not simply be a code; it would be an educational experience for students; it

would give students a stake in the successful enforcement of the code; and it

could promote good relationships between students and school officials, who

are no longer viewed as arbitrary authoritarians.

Once assembled, students should have an opportunity to consult with teachers

and lawyers, of course, and they probably should examine examples of codes

from other jurisdictions. (This student codes packet was prepared to make this

first task easier.) The next logical step would require a survey of the law

relating to students rights, with emphasis on the local jurisdiction. Lawyers

would be helpful at this stage. They can instruct the students on such items as

the statutory grounds for expulsions or longterm suspensions and the nature of

local judicial decisions. Depending on the state of the law locally, it may or

may not be necessary to spell out certain rights. For example, in New York,

the courts and the State Commissioner of Education have ruled against
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restrictive grooming codes, and knowledge.of these decisions is widespread.

Therefore, a general reference to constitutional rights is all that is

necessary; a specific reference to hair length is excess verbiage. On

the other hand, if there is a widespread violation of specific rights,

the code would help instruct teachers and administrators if it contained

specific references to the invalid practice. In this situation, legal

advisers to the students might supply annotations to be included in the code.

After this initial homework has been done, students and their advisers

are ready for drafting. Generally, the code should be simple and brief.

If it is to serve well as an instructive device for students and school

officials, it must be widely distributed; a aingle-sheet leaflet is an

ideal size.

The code should contain three basic sections - (1) students rights,

(2) rules of conduct and sanctions for violations, and (3) hearing procedures.

The rights section would best begin with a very general statement

about the applicability of state and federal constitutions. It seems

adviseable not to detail these rights, to avoid narrow interpretations

which are limited to the specific rights mentioned. It might be helpful

to refer to Tinker and similar cases; if desired specific rights should

be set forth only as examples, or the code might provide that constitu-

tional rights "include but are not limited to" the certain listed rights.

The code would also guarantee students rights which they do not otherwise

have. The code would provide for an elected, representative student government,

and briefly describe the power and Authority of this body. The student

government might be given a voice in curriculum, the extra-curricular program,

teacher evaluation and disciplinary proceedings. Finally, there would be a pro

vision for reasonable time and place regulations for the exercise of free speech rights.



Use of the school paper, bulletin boards, loud speakers, the school's

p.a. system, hallways etc. should be allowed, free of prior restraints

at times and in places where it would involve no disruption to the educa-

tional activities of the school.

Second, the code would logically specify which misdeeds will get

students into what kinds of trouble. Severe punishment (expulsion or long-

term suspension) should always be limited to the statutory grounds; these

may be more limited than'required by state law, but they.may not be broader.

Many educators feel that expulsion should never be used and long-term

suspensions should be limited to a few specific occasions.where the

student's misconduct involved serious injury to persons or property and

took place on school grounds or at a school-sponsored activity. The

code might provide for short-term suspensions for specific disorderly acts

which have created a "substantial disruption" at the school. Finally,

it might allow teacher suspensions of not more than one-class hour for

substantial disruptions in a single class. Even if the code is drafted

by students, it must remain within the confines of the constitution of

course. Vague statements should be avoided. Punitive action for speaking,

writing or distributing literature is invalid. Therefore, the rules of

conduct should forbid specific acts and aunt not invade constitutionally

protected rights.

Third, the code would outline the elements required in a disciplinary

hearing. The elements of due process should be present in any hearing where

the student may be expelled or suspended for any length of time. Right to

counsel should be guaranteed in these serious situations. The hearing

board should be an impartial body which has not had prior contact with

the subject matter of the proceeding. Preferably, the hearing board



would include student representatives who were chosen in some fair and

impartial manner.

When a good draft is ready, the code must be taken to the School

Board for approval. If the drafters have done their initial work well, they

have frequently consulted with the board's counsel and with as many

board members as possible. Sympathetic teachers and administrators have

been contacted early in the development of the code and their support

has been enlisted. Community organilations have been asked to lend support.

If this preliminary work has been done, neither the school counsel nor board members

will be surprised or embarrassed on the day the code appears before them

and they are likely to be cooperative. However, if early attempts to

enlist the aid of these figures have failed, the students seeking adoption

of a code must follow a more difficult path. They should consult with

the lawyers advising them and enter into negotiations with the board.

While the board has the power to pass or not pass the code, the students

have the power to bring a law suit, or to appmal to the general public. If

the board is elected, students might also enter the political arena and help

defeat the most recalcitrant board members. Board members who realize that the

students could take any of these actions will probably be ready to negotiate,

before it becomes necessary to carry out threats of this nature.

P.M.L.



FOOTNOTES

1. Tinker v. Des Aoines Independent Community School District, 393 U.S.
503 (1966).

2 In Butts v. Dallas Indep. School Dist. 306 F. Supp. L (N.D. Tex. 1969)The
court distinguished Tinker on grounds that evidence of potential disruption
justified the ban. In Alliams v. Eaton, 310 F. Supp. 1342 (D. iyo., 1970),
the court did not even cite Tinker, sum note 1, let alone attempt to
distinguish it. The court never reached the merits, but based its decision
on lack of jurisdiction due to 1) conflict with the Eleventh Amendment, and
2) an insubstantial and speculative claim for damages. In so holding, the
court ruled that it %..uld violate freedom of religion provisions in the
state and federal constitution to allow plaintiffs to protest in this way
at a football game. The court cited only cases involving religion and not
speech.

3. LAL., Kahl v. Breen, 296 F. Supp. 702 (73.D.Wis.), affld, 419 F.2d 1035
(7th Cir. 1969), cert. denied, 398 U.S. 937 (1970); Richards v. Thurston,
304 F. Supp. 449 (D. Mass. 1969) (malr hair length), afftd, 424 F.2d 1281
(1st Cir. 1970); Watson v. Thompson, F. Supp. (E.D. Tex. 1971)
(39 IA 2394); Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn. 1970) (beard
and mustache); Dunham v. Pulsifer, 312 F. Supp 411 (D. Vt. 1970) (barring
long-haired male student from athletic activities not permissible);
Reichenberg v. Nelson, 310 F. Supp. 248 (D. Neb. 1970) (hair or beard
growth); Sims v. Colfax Community School District, 307 F. Supp. 485 (S.D.
Iowa 1970) (hair length of female student); Olff v. East Side Union Hirh
School District, 305 F.Suplo. 557 (N.D. Calif. 1969) (male hair length,
court relies on free speech rights); Westley v. Rossi, 305 F. Supp. 706
(D. Ninn. 1969) (Male hair len!th); Miller v. Gillis, 315 F. Supp. 94
(N.D. Ill. 1969) (same); Hop?..ins v. Ayres, F. Supp. , No. WC
6974-S (N.D. Miss. Oct. 25, 1969) (same); Zachry v. Brown, 299 F. Supp.
1360 (N.D. Ala. 1967) (same, equal Protection grounds).

4. aLL., Ferrell v. Dallas Indep. School Dist., 261 F. Supp. 545 (N.D. Tex.
1967), affld, 392 F.2d 697 (5th Cir. 1968) (2-1), cert. denied, 393 U.S.
5r) (1968) (Douglas, Dissenting); Griffin v. Tatum, 425 F.2d 201 (5th

Cir. 1970) (Court upheld lower court's finding that hair rule was unconsti-
tutional as applied to plaintiff (boy with blocked hair) but overruled Part
of lower court decision invalidating entire reulation, leaving longer hair
unprotected.); Davis v. Firment, 408 F. 2d 1084 (5th Cir. 1969) (per curiam);
Jackson v. Dorrier, 424 F.2d 213 (Sth Cir. 1970), cert. denied, U.S.
(1971); Stevenson v. Theeler Count,' Board of Education, 306 F.Supp. 97
(5.D.1a. 1959), affld, 426 F.2d 1154 (5th Cir. 1970); Lindsey v. luillegeau,

F. Supp. (N.D. (a. 1970); Bishop v. Colaw, F.Supp. 445 (F.D. Mo.
1970); Carter v. Hothres, 317 F. Supp. 9 (.D.Ark. 1970); Farell v. Smith,
310 F. Stipp. 732 (D. le. 1970); 3rownlee v. 9radley County, 311 F. Supp.
?,f) (2.D.Tenn. 1970) (no evidence to show the hair style in vestion con-
ve7ed an opinion); Sch.:Tartz v. Galveston Independent School District, 309

F. Supp. 103:L (J.D.Tex. 1970); Giaw-reco v. Center School District, 313 F.
Supp. 776 (7!.D. Mo. 1969); Brick v. Board of Education, 305 F. Swop. 1316 (D.
Colo. 1969); Cre-rs v. Clones, 303 F. Supp. 1370 (S.D. Ind. 1969).
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5. Compare Nurphy v. Kerrigan, civ. action no. 69-1174-W (D.C. Mass.) (consent
decree) June 3, 1970 (forbidding corporal punishment in Boston) with cases
cited note 11 infra.

G. See School District of Philadelphia, Bill of Rights and Responsibilities
for High School Students, adopted Dec. 21, 1970; City School District of New
York, Rights and Responsibilities of High School Students, Sept. 1970.

7. See, e.. School District of Philadelphia, supra,.

8. This was the "controlling premise" behind the promulgation of the 1965 Uni-
versity of Oregon Code, which began with the general policy that:

The University may apply sanctions or take other appropriate
action only when student conduct directly and significantly inter-
feres with the University's (a) primary educational responsibility
of ensuring the opportunity of all members of the University community
to attain their educational objectives, or (b) subsidiary responsi-
bilities of protecting the health and safety of persons in the Uni-
versity community, maintaining or protecting property, keeping records,
proiriding living accomodations and other services, and sponsoring
non-classroom activities such as lectures, concerts, athletic events,
and social functions.

For a discussion, see Linde, Campus Law: Berkeley Viewed from Eugene, 54
Calif. L. Rev. hO, 67 (1966).

9. Id. at 52.

10. See Indiana State Personnel Board. v. Jackson, 244 Ind.'321, 192 N.E. 2d 740
(1963); Fertich v. Michener, 111 Ind. 472, 14 N.E., 68 (1887); Deshins v.
Gose, 525 Mo. 485 (1885). The School Board had a statutory duty to make
rules, but did not. Held, the teacher may punish a child who starts a
fight on his way home.

The test has traditionally been whether a teacher's action was reasonable.
In Andreozzi v. Rubano, 145 Conn. 280, 141 A. 2d 638 (1968), the court held
that a teacher may slap a student to restore order, but not to punish him,
since the rules allowed only the principal to mete out corporal punishment.

11. In one federal district court case, the judges did acknowledge the wisdom and
fairness of Putting these rules in writing: "We strongly recommend that
disciplinary rules and regulations adopted by a school board be set forth
in writing and Promulgated . . .," hut they upheld the expulsions of college
students. "Anders v. Louisiana State Board of Education, 281 F. Strop. 747,
751 (.'/.D. La. 1962).

12. A cony can be found in Linde, supra note 8 at 67-73

13. i:ew York City Board of Education, Rif3hts and Responsibilities of Senior
High School Students, July, 1970.
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1L. School District of Philadelphia, Bill of Rights and Responsibilities for
School St*:Xents, Dec. 21, 1970, Section 5.

15. University of Oregon, Code of Student Conduct, Part I, sec. 6, as amended
Jul- 1, 1970, and nart Y, as anended 1970.

1. Yational Juvenile Law Center, St. Louis Univorsit, :ii7h School Discirlinery
Stat.:e, Fob. 12, 1971.

1 7. rat7-wide Touth Council of San Francisco, Student Rights and Responsibilities
nan.lei for the San Francisco U.nified School District, final draft (1971).

IP. In addition, the aunority of a Private school to regulate student conduct
may be based on a contractual theory. See Robinson v. 7liami, 100 So. 2d !..42

(Fla. Apr. 195); Carr v. St. John's University, 17 App. Div. 2d 632, 231
7T.Y.S. 2d L10 (1962). The contract terms may be found in bulletins and

college catalogs. Stein v. :7ew Yor% Educ. Commtr, 271 F. 2d 13 (2d Cir.

1959). See also Comment, Private Government on the Campus -- Judicial
Review of the University Expulsion, 72 Yale L.R. 1362 (1963).

19. See Goldstein, The Scope and Sources of School Board Authority to 11.u1ate
Student Conduct and Status: A Nonconstitutional Analysis, 117 U. Pa. L. Rev.

373, 373-387 (19S9).

20. See Buss, Procedural Due Process for School Discipline: Probing the

Constitutional Outline Pa. L. Rev. (1971)(to be published soon).

See also Breen r ahl, b19 F. 2d 1034, 1037-3(7th cir., 1969), cert. den.
398 U.S. 937 (1970):

',Since the students' narents agree with their children that their
hair can 'go worn long in the absence of an7 showing of
disruntion, the doctrine of "in loco Parentis" has no aPplicabillty.

OMB

. the doctrine Lof in loco narentis/ is of little use in dealin with

our modern 'student ri,:hts' problems." Sanders v. Louisiana State 7oard
of :Aucation, 2?:1 F. Sunn. -7L7, 756(7.).La. 1968)(co11ege case).

21. See, e.-.1 !.:atthews v. -3oard of. 7ducation of Snhool District 7:o. 1 of the

:;ity and Tovishin of i:alamazoot 127 ach. 530, ?G 10:.= (101) (stril:ing

down a school boar ,.1. requirenent vaccination a nrerorrisite to
attending school in the absence of exrress statutory anthorit,r); Rhea

7. 73oard or :-2rhcation or Devi's Lael N.D. ',49, 171 103 (1919)

(Same); but cf. Johnson v. City of Dallas, 291 972 (1927).

22. Dritt v. Snodgrass, LC: 27 An. 2. 3!,5, (1L7) (dicta); State v.
Osborn, 52 OP. 5-3::

23. :.:anr.:um v. Keith, 1L7 Ga. ;33, 97 1 (1 1).

2L. State v. Board of .:1ducation of the Git:. of Fond du Lac, 63 As. 234, 25
102 (1).



25. Opinion of-the Denuty Attorney General to the Superintendent of Public
Instruction Re Student Patrols, 11 Pa. Dist. and County Rep. 660 (1929).

2. Commonwealth v. Johnson, 309 Hass. 476, 35 N.E. 2d 801 (1941).

27. Valentine v. Inden. School District of Casey, 191 Ia. 1100, 183 N.W. 434
(1921).

23. t:augh v. Board of Trustees of the Universit of Mississi 237 U.S. 589
(1915).

29. Hughes v. Caddo Parish School Board, 57 F. Supp. 508 (V/.D. La. 1945),

2111Ao 323 U.S. 685 (1945).

30. 7Iricht vs. Board of Education of St. Louis, 295 Mo. 466, 246 S.W. 43 (1922).
But see Coggins v. 3oard of Education of City of Dusiaam, 223 N.C. 763, 28
S.E. 2d 527 (1944).

31. It was cited in Alvin Independ:ent School District v. Cooper, 404 S.W. 2d
76 (Tex. 1966) (exclusion of a mother of a child held ultra vires) and
applied in Sullivan v. Houston Independent School District, 307 F. Supp.
1328, 1340, 1345 n.1 (S.D. Tex. 1969) held, off-campus activities in
distributing underground paper are not within the reach of the school board.

32. However, the court permitted the nvhool board to maintain a rule which
barred married students from participation in extracurricular activities.
Eoard of Directors of the Independent School District of Waterloo, Ia. v.
Green, 259 Ia. 1260, 147 N.W. 2d 354 (1967).

33. For lawyers seeking case law and.authority, a collection of recent case
briefs on students rights is available from the center on request.

3b,.. Tinker v. Des Moines Inden. Community School Dist" 393 U.S. 503 (1968).
See also, e.g. Scoville v..Doard of 7,duc., 425 F. 2d 10, 13 (7th Cir.
1970), cert. denied, U.S. (1971). Dunham v. Pulsifer, 312
F. Supp. 411, 417 (D. Vt. 1970); Sims v. Colfax Community School Distt,
307 F. Supp. 485, 487 (S.D. Ia. 1970); Sullivan v. Houston Indep. School
Dist., 307 F. Supp. 1328, 1339 (S.D. Tox. 1969).

35. "The most stringent protection of free speech would not protect a man in
falsely shouting fire in a theatre and causing a panic." Schenck v. United
States, 249 U.S. 47, at 52 (1919) (Justice Holmes).

36. Breen v. Nah1, 419 F. 2d 1034, 1036 (7th Cir. 1969), cert. denied.398
U .S . 937.

. Tinker v. Des Noines Community School Dist., 393 U.S. 503, 513 (1968).
See also Aguirre v. Tahoka Indem. Schpol Dist., 311 F. Supp. 664 (N.D. Tex. 1970)
(The wearing of brown armbands, even with a few incidents, was protected expressioni
of disatisfaction in the school's treatment of Chicanos). But cL. Esteban v.
Central Missouri State College, 415 F. 2d 1077 (8th cir. 1969), sal. denied, 398
U.S. 965 (1970), where the court refused to extend Tinker to a case involving
aggressive violent demonstration." ij, at 1087.



38. Scoville v. Board of Education, 425 F. 2d 10 (7th Cir. 1970) rev.
286 F. Supp. 988 (N.D. Ill. 1968), cert. denied, U.S. (1971);
Aguirre v. Tahoka Indep. School Dist., 311 F. Supp. 664 (N.D. Tex.
1970) (brown arm bands were worn to express dissatisfaction with
school policies); Sullivan v. Houston Indep. School Dist., 307 F.
Supp. 1328 (S.D. Tex. 1969).

39. Eg. Tinker v. Des Moines Ind. Co7.nunity School Dist., 393 U.S. 503,
511 (1968).

"Students in school as well as out of school are persons
under our Constitution. They are possessed of fundamental
rights which the State must respect, just as they themselves
must respect their obligations to the State. In our system,
students may not be regarded as closed-circuit recipients of only
that which the State chooses to communicate. They may
not be confined to the expression of those sentiments that
are officially approved. In the absence of a specific
showing of constitutionally valid reasons to regulate their
speech, students are entitled to freedom of expression of
their views. As Judge Gewin, speaking for the Fifth Circuit,
said, school officials cannot suppress 'expressions of feelings
with which they do not wish to contend."

acoville v. Board of Educa., 425 F. 2d 10 (7th Cir. 1970). Two
high school students sold copies of their off-campus paper which
contained critical remarks on school officials. The court held
that "the reference undoubtedly offended and displeased the dean.
But mere expressions of the students' feelings with which school
officials do not wish to contend . . . is not the showing required by the
Tinker test to justify expulsion." (Punctuation omitted.) Id. at 14.
Some of the contents of the paper might also have been considered
in poor taste. Scoville is a typical case where contents of speech
disturbed school officials.
See also, Riseman v. School Committee of Quincy, F. 2d (1st
Cir. 1971); Antonelli v. Hammond, 308 F. Supp. 1329 (D. Mass. 1970);
Sullivan v. Houston Indep. School Dist., 307 F. Supp. 1328 (S.D. Tex.
1969).

40. Cases cited note 39 supra. In Riseman v. School Committee of Quincy,
F. 2d (1st Cir., March 11, 1971), in upholding the right of

students to be free of censorship of written materials prepared by
them, the First Circuit ruled that, "no advance approval shall be
required of the content of any such /student/ paper . . . /or/ any
written forms of expressions." See also Brooks v. Auburn University,
412 F. 2d 1171 (5th Cir. 1969), aff'g. 296 F. Supp. 188 (M.D. Ala.-
1969). The court enjoined university officials from barring a speaker
who had been invited by a student organization. The lower court
observed that "speech may not be restrained in advance except when
there is a clear and unmistakable determination that the speaker will
violate the law.. . . Id. at 197. The circuit court agreed.



41. De Anza High School Students Against the War v. Richmond Unified
School District, N.D. Calif. No. 1074, 1971; Mt. Edan High School
Students Against the War v. Hayward Unified School District, N.D.
Calif. No. 1173, 1971; Rowe v. Campbell Union High School District,
N.D. Calif. No. 51060, 1970; O'Reilly v. San Francisco Board of
Education, N.D. Calif. No. 51427, 1970. A state statute and local
school board regulations prohibiting distribution of literature on
school grounds were declared unconstitutional. The school boards
were directed to prepare new regulations governing first amendment
regulations. (A copy of the new San Francisco regulation is included
in the Center's Student Codes Packet.) See also Sullivan v. Huuston
Ind. School Dist., 307 F. Supp. 1328 (S.D. Tex. 1969(. School
officials attempted to expel two high school students for distributing
"Pflashlyte" a newsletter which critized school officials. They

passed out copies in the halls of their school between classes, at
a local shopping center and at other commercial establishments.
There was some evidence that the newsletter disturbed the classroom
in minor ways: students left copies in the wrong places, a few students
were caught reading it during class and teachers were often confis-
cating copies. The Court ruled that 1) the school had no business
attempting to regulate off-campus student activity and 2) the on-
premises activities involved such little interference with the
learning process that disciplinary action against the distributors
was unwarranted.

42. Es. Sullivan v. Houston Ind. School Dist., 307 F. Supp. 1328
(S.D. Tex. 1969); Scoville v. Board of Education, 425 F. 2d 10
(7th Cir. 1970), cert. denied, U.S. (1971).

43. Blackwell v. Issaouena County Board of Education, 363 F. 2d 749
(5th Cir. 1966). The court held that the wearing of "freedom,"
"SNCC" or "One Man One Vote" buttons was expression and protected
under the First Amendment. The court ruled in favor of students

who had been disciplined for wearing such buttons. But see Burnside

v. Byars, 363 F. 2d 744 (5th Cir. 1966). The court found that the
button-wearing had produced serious disruption in the school and
upheld the regulation.

44. Tinker v. Des Moines Community School Dist., 393 U.S. 503 (1968);
Aguirre v. Tahoka Ind. School Dist., 311 F. Supp. 664 (N.D. Tex. 1970);
But see Einhorn v. Maus, 300 F. Supp. 1169 (E.D. Pa. 1969). Plaintiffs

wore armbands bearing the inscription "humanize education" during

graduation ceremonies. They were unable to obtain an injunction
forbidding school authorities from recording this event in their
school record and communicating it to colleges.

45. Brooks v. Auburn University, supra; Stacy v. Williams, 306 F. Supp.

963 (N.D. Miss. 1969 , 312 F. Supp. 742 (N.D. Miss. 1970).



46. Cf., Vought v. Van Buren Public Schools, 306 F. Supp. 1388 (E.D. Mich

1969). A student was suspended for possession of admittedly obscene

materials. The court held that the First Amendment did not protect
him, but after a hearing, the court overruled the suspension on
due process grounds. At the hearing the student's lawyer produced
materials from the school library -- including an issue of Harper's
Magazine and Salinger's Catcher in the Rye -- which contained the
same obscenity ("fuck"). The court could resolve the inconsistency

and ruled for the student.

47. Lee v. Board of Regents of State Colleges, 306 F. Supp. 1097 (W.D.
Wis. 1969), advertising space to publish views on Viet Nam; Zucker
v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969)(same).

48. Sullivan v. Houston Ind. School Dist., 307 F..Supp. 1328 (S.D. Tex. 1969).

49. Saunders v. Virginia Polytechnic Institute, 417 F. 2d 1127 (4th Cir.

1969). The court held that denial of readmission to school because
of participation in an orderly demonstration was unconstitutional.

50. See1111. Esteban v. Central Mo. State College,415 F. 2d 1077 (8th Cir.

1969), cert. denied, 398 U.S. 965 (1970). The court held that the
First Amendment does not protect "actual or potentially disruptive
conduct, aggressive action, disorder and disturbance, and acts of
violence and participation therein . . ." Id. at 1087.

51. See e.g. Shelton v. Tucker, 364 U.S. 479 (1960). A state statute

requiring teachers to disclose every organization they belonged to
in the last five years was held unnecessarily broad in light of the
purpose served. See also NAACP v. Alabama ex rel. Patterson,
357 U.S. 449 (1958); Bates v. City of Little Rock, 361 U.S. 516 (1960)

52. Waugh v. Board of Trustees, 237 U.S. 589 (1915) (Held, state may
prohibit fraternities at a state university. Plaintiff who would
not sign pledge could be refused admission); See also Hughes v.
Caddo Parish School Board, 57 F. Supp. 508 (W.D. La. 1944), aff'd,
323 U.S. 685 (1945) (Upholding state law prohibiting high school
fraternities).

53. American Civil Liberties Union of Virginia v. Radford College, 315 F.
Supp. 893 (W.D. Va. 1970); The court granted declaratory relief to
ACLU, which had been denied official recognition at the school.
The court noted that the college recognized other political groups
(The Young Republican Club and The Young Democratic Club) and
found that non-recognition of ACLU violated the First Amendment rights
of students wishing to associate with ACLU. See also Healy v. James
311 F. Supp. 1275 (D. Conn. 1970).

54. Healy v. James, 311 F.Supp. 1275, 1281 (D. Conn. 1970).
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55. Soglin v. Kauffman, 295 F. Supp. 978 (W.D. Wis. 1968), aff'd 418 F.2d
163 (7th Cir. 1969).

56. Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn. 1970).

57. Sullivan v. Houston Ind. School Dist.,307 F. Supp. 1328, 1345
(S.D. Tex. 1969).

58. Id. at 1344-45.

59. Id. at 1344.

60. Id. at 1344-45. See also Smith v. University of Tennessee, 300 F. Supp.
777 (E.D.Tenn. 1969): The court ruled void as unduly vague and overly
broad certain campus rules relating to outside speakers. The court

also struck down a requirement that a speaker invitation and its timing
must be "in the best interests of the University."

61. See e.g. Snyder v. Board of Trustees of the University of Illinois 286

F. Supp. 927 (N.D. Ill. 1968). A three-judge court struck down as vague
and overly broad an Illinois law Ndhich barred "any subversive, seditious,
and un-American organization" from "the use of any facilities of the
of the University for the purpose of carrying on, advertising or pub-
licizing the activities of such organization." See also Dickson v.
Sitterson, 280 F. Supp. 486 (M.D. N.C. 1968) (Same)

62. Cases cited note 3 , supra.

63. Cases cited note 4 , supra.

64. Ferrell v. Dallas Indep. School Dist., 393 U.S. 856(1968).

65. Phillip v. Johns, 12 Tenn. App. 354 (Ct. App. 1930).

66. People v. Cohen, 57 Misc. 2d 266, 292 N.Y.S. 2d 706 (Sup. Ct., 1968).

67. Id. at 57 Misc. 2d at 373, 292 N.Y.S.2d at 713.

68. lElza, People v. Overton, 24 N.Y.2d 522, 249 N.E.2d 366, 301 N.Y.S.2d 479
(14-69), habeus corpus denied sub nom, Overton v. Rieger., 311 F. Supp.
1035, (S.D.N.Y. 1970) (appeal pending). Police detectives, under
authority of a search warrant which was later found to be invalid,
searched a student's locker. In subsequent proceedings the youth
moved to suppress evidence (marijuana) found there. The evidence was
allowed to stand on the grounds that the principal of the school had
authority to give, and did give permission for the search. The Supreme

Court had remanded Overton v. New York 393 U.S. 85 (1968) for further
consideration in light of Bumper v. North Carolina, 391 U.S. 543 (1968).
The New York Court of Appeals adhered to its decision and found Bumper
not applicable; See also Kansas v. Stein, 203 Kans. 638, 456 P.2d 1
(1969), cert. denied, 397 U.S. 947 (1970) (A principal opened a student's
locker at the request of police; mtion to suppress incriminating
evidence denied); In re Donaldson, 269 Cal. App. 2d 509, 75 Cal. Rptr.
220 (Ct. App. 1969) (same).
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69. See e.g. Mindel v. U.S. Civil Service Commission, 312 F. Supp. 485
(N.D. Calif. 1970). Held, termination of a postal clerk's appointment
because he was living with a woman violates his right to privacy.

70. L.L., Alvin Ind. School Dist. v. Cooper, 404 S.W. 2d 76(Tex. 1966)
(a'ausion of a mother of a child, held ultra vireg); Ordway v. Hargraves,
civ. action no. 71-540-C (D. Mass. Mar. 11, 1971). (39 L.Week 2551)
(exclusion of unmarried pregnant girl); Johnson v. Board of Education
of the Borough of Paulsboro, Court order, civ. action no. 172-70
(D.N.J., April 16, 1970); (held, violation of their right to equal pro-
tection to forbid married students to participate in extra-curricular
activities); Perr v. Grenada Munici al Separate School District, 300
F. Supp. 748 (W.D. Miss. 1969). (No rational basis for excluding stu-
dents solely on the grounds that they were unwed mothers); Board of
Education of Harrodsburg v. Bentley, 383 S.W. 2d 677 (Ky. 1964) (held,
unreasonable and arbitrary" to require married students to withdraw
from school for at least one year).

71. Esteban v. Central Missouri State College, 277 F. Supp. 649 at 651-52
(W.D. Mo. 1967), aff'd. 415 F. 2d 1077 (8th Cir. 1969), cert. denied,
398 U.S. 965 (1970). Accord Woods v. Wright, 3340F. 2d 369 (5th Cir.
1964); Vought v. Van Buren Public Schools, 306 F. Supp. 1388 (E.D.
Mich. 1969); Sullivan v. Houston Indep. School DisEr., 307 F. Supp.
1328 (S.D. Tex. 1969); Knight v. Board of Education, 48 F.R.D. 108
(E.D.N.Y. 1969).

72. Estrv a Mo. State College, 277 F. Supp. 649; aff'd, 415
F. .(.1 1077 ,.: r. 1969), cert. denied, 398 U.S. 965 (1970).

73. French v. BEish .t1" 03 F. Supp. 1333 (E.D. La. 1969).

74. Madera v. Board lAucation of City of New York, 386 F. 2d 778
(2d Cir. 1967) ...v_La, 267 F. Supp. 356 (S.D.N.Y. 1967), cert. denied,
390 U.S. 1028 ki968) (no right to counsel in guidance conference);
Barker v. Hardway, 283 F. Supp. 228, 238 (S.D.W.Va. 1968), aff'd,
399 F. 2d 638 (4th Cir. 1968) (per curiam), cert. denied, 394 U.S. 905
(1969) (no right to counsel in a hearing before an "advisory" and
"investigation" body).

75. Geiger v. Milford Independent School District, 51 D. & C. 647 (Pa.
County Ct. 1944) (expulsion); Goldwyn v. Allen, 54 Misc. 2d 94,
281 N.Y.S. 2d 899 (Sup. Ct. 1967). In Goldwyn, the State Department
of Education barred a student from participation in the Board of
Regents examination ( prerequisite to a state diploma, and to gaining
scholarships and university admissions) on receipt of a letter from
an acting principal that the student had cheated in one of the examina-
tions. There was a review of the matter later by the assistant super-
intendent of the district. Counsel was not allowed to participate. The
court okdered the student reinstated, and her record expunged, because
among other reasons, counsel was denied at a punitive hearing.
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76. In Re Gault, 387 U.S. 511 (1967).

77. See Buss, Procedural Due Process for School Discipline: Probing the

Constitutional Outline, Pa. L. Rev. (1971).

78. lag Goldwyn v. Allen, 54 Misc. 2d 94, 281 N.Y.S. 2d 899 (Sup. Ct. 1967).

79. This issue came up in Wasson v. Trowbridge, 382, F. 2d 807 ( 2d Cir.

1967). The court held that a cadet had a right to challenge the compo-

sition of a panel which decided to expel him, to show possible bias.

An academy regulation required that members of the panel be free of

prior connections with the case. But see Jones v. Tennessee Board of

Education, 279 F. Supp. 190 (M.D. Tenn. 1968), aff'd, 407 F. 2d 834

(6th Cir. 1969), granted, 396 U.S. 817 (1969), writ dismissed as im-

providently granted, 397 U.S. 31 (1970) (Justice Douglas and Brennan,

dissenting). Two members of the faculty advisory group who adjudicated

the case testified against the students. The court ruled that this
"in itself" was not sufficient to constitute a denial of due process.

Id. at 200. Cf. Pickering v. Board of Education, 391, U.S. 563, 578

N. 2 (1968) (dictum) (teacher dismissal).
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SELECTED AND ANNOTATED BIBLIOGRAPHY

STUDENT RIGHTS AND REGULATION OF STUDENT CONDUCT

Abbot, C. Miemel, Due Process and Secondary School Dismissals,
20 Case W. Res. L. Rev. 378 (1969) (23 pp.)

The author's primary purpose in this article is to relate
the college rights cases to high schools. He also observes that the
"culturally deprived students who will most often face school dis-
missal are apt to be the ones least able to afford it." (11. at

65). He rejects the in loco parentis doctrine as presently very
unenlightening to courts (How can a white-middle class teacher be
seen as in loco parentis to a black ghetto student?).

Ackerly, Robert L., The Reasonable Exercise of Authority, the
National Association of Secondary School Principals, Washington
D. C., 1969.

This contains an outline of procedural and substantive rights
guaranteed to students under the Constitution, and a discussion of
landmark cases. This is a useful document to cite when dealing
with school officials, because it was prcduced under the auspices
of a professional organization.

Alderich, Ann N. and JoAnne V., Sommers, Freedom of Expression in
Secondary Schools, 19 Cleveland St. L. Rev. 165 (1970) (12 pp.)

The authors review Guzick v. Drebus, Memorandum Opinions &

Order, No. C 69-209, United States District Court for the Northern

District of Ohio, Western Division May 6, 1969 (Case No. 19,681,

on appeal to the United States Circuit Court of Appeals for the

Sixth Circuit. They find it remarkably similar to Tinker. In

Guzick the court ruled in favor of the school authorities because of
a peculiar and "tense" racial situation. They note that the ruling
in Guzick and Tinker differ not so much in theories of law as in
theories of education.



Aspelund, Carl L., Constitutional Law - Free Speech Rights of

School Children, 16 Loyola L. Rev. 165 (1960)(12 pp.)

The author identifies and discusses three theories

lating to students' rights in a simple manner which might be most
useful to nonlawyers. He identifies and discusses three theories
under which schools may justify their disciplinary actions:
1) in loco parentis, 2) contract and 3) the need "to maintain an
atmosphere which is conducive to study and learning." He discus-
ses politicA expression, religious activities, grocming codes and
procedural due process.

William J. Brennan, Jr., Education and the Bill of Rights, 113 U.
Pa. Law Rev. 219 (1964) (8 pp.)

This is a general discussion on the need for more effective
teaching of the bill of rights in the schools. Justice Brennan
recommends a joint effort by lawyers and educators.

Buss, William, G., Procedural Due Process for School Discipline:
Probing the Constitutional Outline, Pa. L. Rev. (1971) (This
will be published soon).

Professor Buss has produced a comprehensive and extremely well-
documented survey (over 500 footnotes) of the law on procedural due
process Particularly helpful are the discussions on the rights
which are not yet clearly required of school officials by the courts.
For example, Buss sees the right to counsel in school administra-
tive proceedings as the next logical step in the line of cases
from Gideon to Gault. He criticizes the MAdera'decision and other
similar decisions where a student disciplinary hearing was treated
as an "investigatory" proceeding and right to counsel was denied.
The section on a student's right to a fair and impartial tribunal
is also enlightening. As Buss points out, the same school officials
often perform multiple-functions in disciplinary proceedings - rule
maker, accuser, prosecutor, and adjudicator. Finally in his dis-
cussion on corporal punishment, Buss concludes that is of limited
value and ought not take place until a full hearing has been held.
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Comment, Admissibility of Evidence Seized hy Private University
Officials in Violation of Fourth Amendment Standards, 56 Cornell
L. Rev. 507 (1971) (12 pp.), commenting on Moore v. Student
affairs Committee 284 F. Supp 725 (M.D. Ala. 1968); People v.
Cohen 57 Misc. 2d 366, 292, N. Y. S. 2d 706 (Dist.Ct. 1968); and
nine other cases.

The author discusses the appropriateness of cooperation be-
tween a private school and the police. He concludes that where
there is acknowledged cooperation of police and school officials,
"evidence seized by university officials in violation of fourth
amendment standards should be inadmissible in subsequent criminal
proceedings." Id. at 518.

Comment, Constitutional Law - Due Process Does Not Require That a
Student Be Afforded the Right to counsel at a Public School
Suspension Hearing 22 Rutgers L. Rev. 342 (1968) (19pp.)

The author criticizes Madera v. Board of Educ., 386 F. 2d 778
(2d Cir.1967) dert.denied, 390 U.S. 1028 (1968) and the result,
which was to deny counsel at a guidance conference. The author
proposes that counsel be allowed, and notes ehat the state would
not have to provide counsel to indigent since they could seek the
aid of legal services offices.

Comment, Constitutional Law - Right To Counsel 6, Student Held
Entitled to Counsel at Public School Disciplinary Hearing 42 N. Y. U.
L. Rev. 961 (1967) (6 pp.), commenting on Madera v. Board of
Educ., 267 F. Supp. 356 (S.D.N.Y. 1967) rev'd, 386 F.2d. 778 (2d
Cir. 1967), cert. denied, 390 U.S. 1028 (1968) and four similar
cases.

The author examines Madera in the light of cases such as

In re Gault and In re Groban, and concludes that the child's interest
should outweigh the state's, and that the right to counsel should be
given to the child.
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Comment, The Fourth Amendment and High School Stude ts, 6 Willamette
L. J. 567 (1970) (9 pp. ), commenting on Burdeau v. McDowers, 256
U.S. 465 (1921).

The author finds that the courts have relied on three basic
arguments to uphold the propriety of a search by school officials:
1) the school official is acting as a private citizen and is beyond
the Fourth Amendment, 2) the school official is in loco parentis, or
3) school officials may give the police the authority to conduct a

search because they have custody and control of the building. The
author disagrees, and suggests that school officials should be consi-
dered public figures (agents of the State) or agents of the police.
He challenges the in loco parentis doctrine - "School administrators
simply do not have the same power aver students that parents exercise
aver their children." (Id. at 571). He also points aut that the
invocation of the doctrine in search cases is extremely new and
without historical precedent.

Comment , Public Schools, 121E Hair and the Constitution, 55 Iowa
L. Rev. 707 (1970) (11 pp.) commenting on eight constitntional
cases relating to student rights.

This article suggests that dress should be protected as symbolic
speech. Some reliance is placed on earlier Supreme Court decisions
(ga. Pierce v. Society of Sisters) which contained strong language
against "enforced conformity" in the academic world.

Comment, Search and Seizure: Is the School Official A Policeman or
Parent? 22 Baylor L. Rev. 554 (1970) (6.pp.) commenting on Mercer
v. State, 450 S.W. 2d 715 (Tex.Cir.App. 1970 n.w.h.).

The article discusses the search by a principal of a high
school student believed to possess marijuana, the court upheld the
search, based on the in loco parentis doctrine. The author

suggests that upon receiving credible information of possession of
marijuana, the principal should call the authorities rather than make
his awn search.

Cutlip, James, Symbolic Speech, High School Protest and the Fitst
Amendment, 9 J. of Family L. 119 (1969)

The author analyses the symbolic expression in wearing long hair
and concludes that Tinker, "may prove relatively insignificant,"
because Fortas expressly ruleti aut applicability to cases involving
II aggressive disruptive actions or even group demonstrations", and

"other forms of expression, such as hair styles and types of clothing."

43



Demo, Theodore F., Ary Beth Tinker Takes the Constitution in
School, 38 Fordham L. Rev. 35 (1969) (28 pp.)

This discusses Tinker v. Des Moines Independent Community
School District, 393 U.S. 503 (1969) and reviews free speech
rights of students generally.

Frey, Martin A., The Right of Counsel.in Student Disciplinary
Hearings, 5 Valparaiso U. L. Re1-7741r(i-§70) (23

This article examines the right to counsel in the university
.setting. Professor Frey maintains that Dixon V. Alabama State Bd.
of Educ., does not require a full evidentiary hearing in every situa-
tion. If there is a hearing, Frey states that " the most important
criteria with which to judge the fairness of a particular hearing
are 1) whether the student is subject.to severe injury, 2) whether
the university will proceed through counsel and 3) whether the
student has the ability to defend himself." He finds students,
administrators and Lawyers "reluctant to extend the right to
counsel" to a right to appointed counsel.

Gaddy, Dale, Rights and Freedoms of Public School Students:
Directions lam lbs. 1960s, Nat'l Organization on Legal Problems
of Education, Monograph No. 2 (1971) (60 pp.).

The author concludes that there is judicial support for main-
taining students freedom of nondisruptive, symbolic and written
expression, the right to refuse to wear required gym clothing, the
right of female students to wear slacks to school, the right of male
students to wear long hair under most circumstances, the right to
be free of religious overtones in education, freedom from racial
discrimination, the right to procedural due process, certain off-
campus freedoms, ahd the right of married students and unwed mothers
to stay in school.



Goldstein, Stephen R., Reflections on Developing Trends in the Law
of Student Rights, 118 U. of Pa. L. Rev. 612 (1970) (9 pp.)

The author sees a trend away from the deference traditionally
given by judges to administrative decisions by school officials.

He traces this to reduced faith in the administrative process, to
a new doubt in the efficacy of public sbhool systems, and to greater
judicial involvement in education. He concludes that the new judi-
cial stance will require factual justification for school rules,
especially where the sanctions involve long-term suspension or ex-
pulsion, or where the rule impinges on a student's freedom of ex-
pression or right to privacy.

Goldstein, Stephen R., The Scope and Sources of School Board
Authority to Regulate Students Conduct and Status: A Nonconstitu-
tional Analysis, 117 U. Pa. L. Rev. 373 (1969) (58 pp.)

This is a comprehensive study of the legal basis for public
school regulations. The author believes two basic rationales may
lead courts to uphold school regulations in the absence of a spe-
cific statute: 1) hchool authorities act in loco parentis and thus
have plenary power aver students while they are in schoo1,2) the
legislature has delegated authority through general authorization
statutes. He concludes that under either doctrine, disciplinary
action must have a reasonable relationnship to the school authority's
legitimate function to either 1) educate the students or 2) act as
a host to students (and protect one from another).

Heyman, Ira Miachel, Some Thoughts on University Disciplinary
Proceedings, 54 Calif. L. Rev. 73 (1966) (15 pp.).

Heyman reviews the operation of an ad hoc disciplinary commit-
tee created at Berkeley in response to die original student crisis
at Berkeley. He recommends procedures for a decision-making body
which is independent of any university administrative office.



Hollister, C. A. and P.R. Leigh, The Constitutional Rights of

Public School Students, Oregon School Study Council Bulletin, vol. 14,

No. 6 (Feb. 1971) (40 pp.)

The authors discuss federal judicial decisions relating to free-

dom of religion in the schools, free expression, the dress codes

and procedural due process. In discussing dress codes, where legal

authority is divided, the authors conclude that school officials

must be prepared to defend their restrictive codes in court, and

they point out that "it may well be that in the process of becoming

entahglad in such public controversies, the stature and authority of

some of those who direct our public -,chools may be diminished more

so than if such a dress code had never been instituted." Id. at 32.

Howard, A.E.Dick, Goodby Mr. Chips: Student Participation in
Law School Decision-Making, 56 Va. L. Rev. 895 (1970) (27 pp.)

This author discusses the practical reasons for inviting
studants to participate in law school decision-making. There is
no discussion of participation in the regulation of conduct as
such, however.

Hudgins, Jr, H.C. Academic Freedom and the Student Press,
6 Wake Forest Intramural L. Rev. 40 (1969) (22 pp.)

This article examines the question of college officials'
control of student publications; whether there should be any
control, and the problem of protecting the first amendment of
the students.

Hudgins, H.C. Jr., The Discipline of Secondary Spool Students and
Procedural Due Process: A Standard, 7 Wake Forest L. J. 32
(1970) (17 pp.)

This article traces the change in school discipline from
when courts based deCisions on reasonablenass of the rule to
now, when courts are considering the individual's rights under
the First and Fourteenth Amendments. He sees courts placing an
increasing burden of proof on school administratyrs.

Uncle, Hans A., Campus Law: Berkeley_Viewed from Eugene, 54
Cal. L. Rev. 40 (1966)(33 pp.)

Linde discusses the university of Oregon Code, which he
believes to be reasonable anu fair, unlike rules promulgated at
Berkeley. (The Oregon Code was drafted with the participation
of law school faculty.)
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Martin, Elisa M., The Right to Dress and Go to School, 37
U. Colo. L. Rev. 492 (1965) (8 pp.)

This author maintains that the school (as agency of
the state) has no right to dictate rules of hair and dress un-
less "they are in the interest of the safety, welfare or
morals of the other pupils."

Nahmod, Sheldon H., Beyond Tinker: The High School as an Educa-
tional Public Foram, 5 Harv. Civ. Rights -Civ. Lib. L. Rev. 278
(1970) 23 pp.)

The author reviews recent lower court decisions involving speech
and symbolic speech on collerge campuses and high schools. He con-
cludes that although public Officials have a valid interest in opera-
ting schools in an orderly manner, the First Amendment protects peace-
ful protest directed against school authorities, peaceful demonstra-
tions and underground newspapers. He notes officials may regulate traffic
on University premises, however.

National Education Association, Task Force on Student Involvement
A Proposed Position Statement on Student Rights and Responsibilities,
(October, 1970, working draft) (42 pp.) (Available by writing to the
NEA, 1201 16th St. N.W., Washington D. C. 20036).

This document is a /egal memorandum on the relationehip between
school and child. It discusses the right to access to school, the
right to affect the education process, the right to keep certain in-
formation confidential, freedom of association, student governnient,'
and freedom of expression. Finally, theme is a section on dis-
ciplinary procedures. The legal analysis is excellent, and the
fact that this document was generated by a professional organiza-
tion makes it a valuable reference to cite when negotiating with
professionals.

New York Civil Liberties Union, Student Rights Handbook New York
City (19 pp.). (Available by writing to N. Y. C. L. U., 84 Fifth
Avenue, New York, New York 10011).

This pamphlet which was prepared for high school students,
lists students' substantive and procedural rights under New York
law. Cases and Administrative decisions are cited to support
conclusions.

0. 1111,
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Note, A Re-evaluation of School Appearance Regulations As Free Choice

in'Grooming Accorded Constitutional Protection? 15 S. Dak. L. Rev.

94 (1970) (19 pp.)

This discussion of the long hair cases reviews the constitu-

tional issues and the sbhool's right to promote discipline. The

author favors the approach taken by the Fifth Circuit in Breen v.

Kahl, and suggests that the school must produce evidence to shaw

how many students are likely to be distracted by the prohibited hair

style, how often distraction would take place, how quickly they

would get used to it, and how the distraction affects learning.

Id. at 111.

Note, High School Hair Regulations, 4 Valparaiso L. Rev. 400 (1970)

(17 pp.)

This note discussed the split in the courts over the validity

of school grooming codes. The author concludes that where courts will

uphold the student's right to determine his awn appearance, it will

be more frequently based on the due process and equal protection

clauses of the 14th Amendment, rather than on free speech grounds.

He notes that the Supreme Court in TInker implied that long hair
would not be equated to pure speech. The author predicts that the
Supreme Court will eventually review the question and strike dawn
restrictive codes.

Note, Parental Right to Inspect School Records, 20 Buffalo I. Rev.
225 (1970) (17 TIT7)-7

The author believes that a "parent's right to inspect the school
records of his child is related to a deeply rooted right of citizens
to inspect public locuments of many kinds." Id. at 255. He dis-
cusses New York cases -- (Appeal of Thibadeau and Van Allen v.
McCleary). He notes that Van Allen rested its argument on common
law in the absence of statutes or rules. "Van Allen merely asserted
that the right exists and proferred reasons, grounded in carman
law, for justifying it. It did not attempt to define that right."
Id. at 265. He suggests that "This parental quest for information
is related to a general right-to-know interest which has found
expression in certain areas of the law, especially as nmulifested
by Section 3 of the Adminstration Procedure Act, as well as the
first amendment of the U.S. Constitution." Id. at 270.



Note, The Procedural Rights of Public School Children in Suspension
Placement Proceedings, 41 Temp. L. Q. 349 (1968) (10 pp.)

This note discusses the standards for judicial review of pro-
cedures in suspending a child and placing him in a special school;
it concentrates on explaining Madera v. Board of Education, 267
F. Supp. 356 (S.D.N.Y. 1967) rev'd, 386 F. 2d 778 (2nd Cir. 1967)
cert. denied, 394 U.S. 905 (1969). The note concludes that "Once
the fairness of the procedure is established, any review of the
process should be limited to questions of arbitrariness or abuse
of discretion by the Board." Id. at 358.

Note, Public Secondary Education: Judicial Protection of Student
Individuality. 42 So. Calif. L.Rev. 126 (1968) (20 pp.)

The author discusses the reasoning in banning sororities and
fraternities and finds it unfounded. There is also a discussion
of student's right to determine their awn appearance.

Note, School Expulsions and Due Process, U. Kans. L. Rev. 108
(1965) (5 pp.)

This note discusses which criminal law due process
requirements are relevant.in student disciplinary actions.

Note, A Short History and Future Developments Regarding School
Dress and Grooming Codes, 31 Ohio St. L. J. 351 (1970) (13 pp.)

After reviewing the cases, the author points out that long
hair may have been disruptive at one time, and that other forms
of dress -- involving nudity or near nudity -- may still be
disruptive. Id. at 356-7. He concludes that it would be most
useful for a school to provide an environment for new concepts
and divergent ideas; and that most due process objections could
be met "by guaranteeing students their right of due process in
formulating regulations, such as the dress and grooming codes."
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Note, Symbolic Conduct, 68 Colum. L. Rev. 1091 (1968)

The author reviews cases where conduct may be protected

expression under the First Amendment. He proposes criteria for

determining when conduct should be equated with speech, and for

weighing the public interests which may justify limitations

on the symbolic conduct.

Note, Uncertainty in College Disciplinary Regulations, 29 Ohio

St. L. J. 1023 (1968) (15 pp.)

This note discusses the constitutional prohibition against

vague and overbroad regulations. He criticizes rules requiring
II acceptable" conduct, "proper" conduct and "good taste."

Phay, Robert E., Suspension and Expulsion of Ptblic School Students
Nat'l Organization on Legal Problems of Educ., Monograph no. 3
(1971) (42 pp.).

Phay discusses what kinds of activity warrant suspension and
expulsion, the need to communicate restrictions to students in
clear, explicit language, and ehe procrdural due process requirements
that must be followed. He believes that long term suspension or
expulsion is justified only in cases where the student misconduct
involves "substantial and material" interference with the educa-
tional process. He belives that accidental damage and minor deliberate
damage (e.g., defacing a book or carving on desks)is not grounds
for long term suspensions. On the other hand, he belikves that
possession of weapons, threats to the safety of others, and partici-
pation in dangerous out-of-school activities which may directly
influence school welfare (e.g., possession or sale of aarcotics)
may warrant ehe more severe forms of discipline.

Ray, Martfort S., Constitutional Law - A Student's Right to Govern
His Personal Ammarance, 17 3.Public L. 151 (1968) (24 pp.)

This discussion of restrictions on hair styles outlines some
of the ways a court may avoid deciding such a case on its merits.
A test of "reasonableness," for example is often cited to avoid
reaching the merits. He prefers the case-by-case approach exemplified
by the Fifth Circuit's treatment of Burnside and Blackwell. Finally,

he argues that the right to control personal appearance is part
of a student's constitutional right to privacy.



Reeves, Clifford Lee, The Personal Appearance of Students - The Abuse
of Protected Freedom, 20 Ala. L. Rev. 104 (1967) (10 pp.)

Mr. Reeves concludes school officials may make rules, but not
if they limit personal liberty. Dress codes may be invalid 1) if
there is symbolic expression involved2) if due process is not
followed, 3) if the code invades the penumbra of freedoms guaranteed
by the bill of rights or 4) if equal protection is violated. He
points out that judges should recognize changing trends in fashion
or appear terribly wrong in later years. (He cites in Pugsley V.
Sellmeyer 158 Ark. 247 250 S.W. 538 (1929), the court sustained a
regulation prohibiting the wearing of transparent hosiery, low-cut
dresses, or face powder or cosmetics). He also suggests that if a
fracas results because a student wears long hair, those who start
the fracas are to blame.

.Schwartz, Herbert T., The Student, the University and the First
Amendment, 31 Ohio St. L. ig7735 71071)(52 pp.).

The author examines existing law relating to first amendment
rights and possible rationales for limiting these rights. He rejects
the tradisional view that the university may control the everyday
life of a student, his public expressions, his organizations, his right
to hear speakers. He finds the in loco parentis doctrine not relevant.
(Parents could not expel a student from school.) He then discusses a
variety of student problems involving freedom of association, loyalty
oaths, access to schoollacilities, invitations to controversial
speakers, censorship, etc.

Sherry, Arthur H., Governance of the University Rules, Rights, and
Respensibilities,54 Calif. L. Rev. 23 (1966) (17 pp.).

This is a brief, early review of the rule-making authority of
the University and the requirements for procedural due process.



Wright, Charles, Alah, The Constitution o6 the Campus, 22 Vend,
L. Rev. 1027 (1969) (61 pp.).

The basic thesis of this article is that the constitution
is and should be applicable to the university. He discusses
the whole spectrum of student rights in this context.

April 29, 1971

Saundra Bailey, Kathryn Harris and Helen Rhodes, Staff

Under supervision of

Patricia M. Lines, Staff Attorney
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Smart, Jr., James M., The Fourteenth Amendment and University
Disciplinary Procedures 34 Mo. L. Rev. 236 (1969) (24 pp.).

The author sees a shift in judicial attitude in student rights
cases. He notes that the two most hmportant developments are
1) courts now require that fundamental procedural safeguards be
afforded to a student threatened with expulsion or suspension, and
2) the federal courts will now take jurisdiction when there is an
unreasonable interference by the university with the exercise by
students of constitutionally protected freedom.

Twohig, Jr., R. Raymond, Uncertaintly in College Disciplinary-
Regulations 29 Ohio St. L. J. 1023 (1968) (15 pp.).

The author declares that the appliaation of the "vagueness
and aver-breadth" doctrine to school rules is essential if other
new0found rights are to have vitality. First amendment freedoms,
especially, are jeopardized if they may be denied whenever a speech
or editorial is found to be not "acceptable" nor locally "proper."
He refers to the Univeristy of Oregon's code as adequate for dis-
ciplinary purpose without being vague or overbroad.

Van Alstyne, William W., Student Academic Freedom and the Rule-Making.Powers of Public Universities: Sane Constitutional Considerations, 2 L.in Transition Q. 1 (1965) (35 pp.).

Van Alstyne briefly reviews cases from 1891 to the present and
points out that many of them by today's standards involved a violation
of the Fourteenth Amendment. In reviewing more recent cases he decides
that equal protection (rather than substantive process) is the appro-
priate constitutional doctrine to invoke. First, the doctrine of
n unconstitutional conditions" is reviewed - a governmental benefit
may not be conditioned upon the waiver of an essential right. Under
this doctrine, the University has the burden of justifying its rules
by showing that they are reasonably related to a legitimate uni-
versity function. He concludes that this protects the study in
many situations, but does not extend as far at the broader concept
of equal protection whcich appears in Brown v. Board of'Educ. or
Griffin v. Illinois. A reasonable relation was insufficient in

these cases. He believes that these cases and their progeny
would require the following considerations: 1) the importance
of the interest the school wishes to protect, 2) the importance
of the interest adversely affected, 3) the strength of the connection
between the basis for the classification in the rule and the interest
to be protected, and 4) the availabitity of alternatives in achieving
the same goal.
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Commentary of Codes
Included in this Packet

City-wide Codes

1. Seattle School Board (p. 65 )

The Seattle "Statement of Rights and Responsibilities " was developed

with the participation of school officials, students, lawyers, and other in-

terested persons. School officials requested students from Seattle high

schools to submit drafts; the final code was an almagamation of these separate

submissions, and was done by school counsel with the aid of volunteer lawyers.

When the Seattle Board adopted the statement, it also created a representative

Student Senate which now has responsibility for revising the statement, subject

to Board approval.

The statement is a convenient one-sheet pamphlet which is both instructional

and which clarifies certain rights which are not firmly established by law.

It is instructional in that it recognizes that students have constitutional

rights and briefly reviews prohibited activities in the state and cityls

existing criminal codes (arson, carrying firearms, unlawful "interference"

or ointimidation of school authorities"). It goes beyond the existing criminal

laws and specifies additional areas of misconduct which will be subject to

disciplinary acticn(smoking on school property, dress which presents a health

or safety problem, conduct which materially and substantially interferes with

the deducation process, refusal to identify oneself on school grounds). It

clarifies the rights of studenta in certain areas by detailing specific free

speech and free press rights. It also details search and seizure rules (a

warrant is not required but "reasonable cause" is necessaty). Finally it out-

lines procedural due process requirements for disciplinary hearings (fairness,

written notice of charges, right to counsel, right to present a defense, right

to question witnesses, etc.). It fails to specify which offenses merit the more

serious punishments, however. Compare with the model code drafted by the Ju-

venile Law Center, below.
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2, Philadelphia (p. 69 )

The Philadelphia Board of Education adopted a statement at a meeting

December 21, 1970, The first demand for this code came from students involved

in a controversy at one of the city's high schools one and one-half years

before. School officials appointed a comndttee of students, parents, teachers,

principals and administrative staff to develop a code. Public hearings were

held on the initial draft and the views of many organizations , including

the local bar association were solicited. The final code included as com

mentary many policies already adopted by the board.

The code first recognizes the first amendment rights of students.

It goes beyond the constitution, however, and guarantees students

the right to an elected, representative student government at every

school. The code authorizes the student government to create the office

of ombudsman. The ombudsman could be anyone in or out of school,

who is elected by the students. The student government also has the

power to appoint student representatives to take part in decisions

on curriculum and disciplinary regulations. The code also protects

stuhnts in areas where the law is not clean It guarantees, for

instance, that "Academic performance shall be the only criterion

for academic grades," and itbars corporal punishment.

The board also approved a memorandum which elaborates on the

prcevisions of the code, setting forth rules on use of bulletin boards;

distribution of printed materials and petitams; worsting of buttons

and badges; the organization of student government; andchartering of

clubs. It also further describes the ombudsman and his duties, pro

hibits certain kinds of punitive actions by teachers and makes a

grievance procedure available to students. Finally, it outlines pro

cedural safeguards for expasions, and longterm suspensions, including

notice, the right to present a defense, right to counsel, and right

to crossexamine witnesses.

3. New York City (p. 85

To provide background on the origins of thse New York City Board's

statement, a memorandum by a student (pp. ) and a studentdrafted

bill (pp. ) precede the ityls adopted statement in this packet.

The student bill specifies a number of free expression rights and

guarantees due process in expulsion procedures. It does not specify

or limit the situations where expulsionimuld be appropriate. (Compare
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with the model code of the Juvenile Law Center, below.) The student

code apparently assumes that school officials may compose rules and

regulations - (see Due Process, Section 1(a)). The main thrust of

the code, as explained by the student memorandum, was to establish

a student government and equip it with real powers and authority.

The Statement finally adopted by the Board in September, 1970, in-

cluded provisions for a representative student government, with come but

not all of the powers originally contemplated. Certain free expression

rights are spelled out. Only a little is said about procedural due pro-

cess which is guaranteed by state law in New York.

4. San Francisco tp. 9,

The San Francisco Board adopted new rules on distribution of

literature on March 31, 1971, Previous rules had been declared uncon
stitutional. O'Reilly v. Aan Francisco Unified School District, N.D.

Calif., no. 51427.(1970). It guarantees first amendment rights to

wear buttons and badges, to post literature or hand it out and to

circulate petitions. The rules have reaonable housekeeping provisions

(time and place regulations).

5. Pittsburgh (p.101)

Pittsburgh has no statement of student substantive righte, in which case

these rights extend to those provided in state and federal constitutions. Pitts-

burgh does have a code prohibiting s ecific acts of misconduct and another

bulletin outlining procedural requirements in dealing with misconduct. Teachers

and principals'are given authority over lesser problems. Principals may

suspend students for no more than three days, and must comply with certain

requirements involving notice to the parents, holding a conference, etc. Finally,

principals may initiate a suspension, transfer or expulsion by referring the

matter to the Area Superintendent. In these more severe cases, stricter pro-

cedural rules apply, depending on the length of suspension. In long term

cuspensions, these include requirements of notice, hearing, access to records,

right to a representative (who may be a lawyer), right to confront and question



witnesses, and a appeal to the Board of Education. In a recent amendment, the

Board also provided for automatic reinstatement of students if a hearing did not

take place within 10 school days or 14 calender days.

Further details are provided in the letter (p, ) by a lawyer who brought

a suit prior to adoption of the due process guaranties.

6, Boston (p. 119 )

The Boston code is included here to show both valid and invalid code

language. Section 4 of this code is of questionable constitutionality.

It proscribes "conduct" which is likely to be adverse to "maintenance of

discipline" in school. In Soglin v. Kauffman, 295 F. Supp. 978 (W.D. Wis.

1968), aff'd 418 F. 2d 163 (7th Cir. 1969) the courts struck down a uni-

versity regulation prohibiting "misconduct" as overly vague. The Boston

rule is not much more precise.
Other parts of the

Boston code are judicially sanctioned. The due process requirements of

sections 3 and 4 were ordered in a consent decree in Owens v. Devlin, civ.

aCtion no. 69-1186, federal district court, D. Mass., 1969. They replace

the prior unconstitutional sections.which were challenged in court by

students who had been expelled from school.

7. Washington (p. 129 )

Although the District of Columbia has prepared a lengthy guidebook

for the instruction of school personnel, it failed to include a statement

acknowledging students' substantive or procedural rights. The book con

tains a multitude of disciplinary rules, however, and authority is given

to principals to make additional rules governing student conduct. These

school regulations seem to be aimed at standardizing and controlling pupil

behavior.

The District has a separate memorancum4 also included in this packet,

covering procedures for suspensions. A student is suspended first, and

receives a "consultation" and "an opportunity to state his case" on the

next day, and a hearing four days after the suspension. There is no
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specific guarantee of right to counsel, but a student is allowed an

"adult representative" if his parent cannot attend. The Center plans

to challenge these disciplinary procedures in the courts.

The District has also separately promulgated a dress code requiring

pupils to be "neat, clean and appropriately dressed." Like the pro-

scribed "misconduct" in Sorlin v. Kauffman, supra, these terms are vague

and uncortain in their meaning, and leave it up to school officials to

determine what is "appropriate." They are also subject to challenge on

other grounds. (See the Center's Student Rights Packet.)

8. Colorado Springs (p. 139

Excerpts from the Colorado Springs Policy are included to illustrate

unnecessarily harsh disciplinary rules. Students may be expelled for over

18 specific offenses, including relatively minor offenses such as "vulgar

and profane language" or "tardiness." (See Section E (15)) Expulsion

for some of these offenses may exceed the Board's statutory authority

(See Section B) under the ultra vires rule. Moreover, the list is not

exclusive; school officials are free to impose additional regulations

at any time. Such a blanket authorization may be unconstitutionally

vague and overbroad. See Sullivan v. Houston Inde endent School District,

307 F. Supp. 1328, 1345 (S.D.Tex., 1969). The court also suggested that

this might constitute an invalid delegation of board authority to school

principals. Id. at n.l. Finally, the code contains no recognition of

existing student rights, except for two nonfunctional sections one

of which prohibits suspensions for .political or religious activities un-

less they violate a school rule. The open-ended reference to school

rules may also be void for vagueness. Moreoter, these sections fail to

extend to the full range of rights contemplated by the Constitution

and, therefore, are of no value to students. Compare section 14

with Tinker v. Des Moines Independent Community School District, 393

U.S. 503 (1969).

A letter from the legal services attorney who worked in this code

is included to show the problems lawyers and students face when attempting

to achieve code reforms.
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State Laws or Policy Statements

Where a local school board is not receptive to issuing a statement

recognizing the full range of students' substantive and procedural

rights, and where it seems undesirable to force the issue in the courts,

it may be useful to seek a policy statement from state officials. They,

in turn, can use whatever legal or political powers they have to seek

adoption of the statement at the local level. One statute and three

examples of policy statements from state education departments are

included here. In all of these examples, there has been no attempt to

specify offenses which are appropriate for discipliniary action.

The Washington State superintendent was most precise in specifying a

rationale that should be followed when a local school board decides to

promulgate regulations: " . . a rule is reasonable if it utilizes

a reasonable means of accomplishing some legitimate school purpose."

He also cautioned that constitutionally protected activity may not be

infringed upon "unless the school authorities could show that the failure

to regulate would create a material and substantial disruption of school

work and discipline." The Washington State Board also recommends

inclusion of teachers, parents and students in the rule-making process.

Their statement also outlines the essential elements of procedurardue

process (except for right to counsel). (1114 147152

The Rhode Island policy statement is limited to specifying certain

first amendment rights of students, recognizing a student's right to

procedural due process, without itemizing its individual elements, and

creating rights to participate in the decision-making process. (pp, 153156

The Massachusetts statement, which was drafted with student partici-

pation (see attached press clippings p, 163) is more a elide for local code

drafters than a code itself. However, it does rephrase the common law

rule of ultra vires -- a board's power does not extend beyond the

school setting (section 8) and it partially restates first amendment

rights (section 7). The recognition of existing rights doesn't always

extend to the full range of rights protected by the Constitution. Com-

pare section 7 with Tinker v. Des Moines Independent Community School

District, supra. It also suggests creation of new rights, including the
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right to student government (section 4), the right to shape certain

student activities (section 6), the right to have access to one's

school record and have everything in the record except academic informa

tion treated asconfidential (section 11). (pp. 157°1464 )

The New York law simply outlines requirements for procedural due pro

cess. Case law probably provides for the same protection in the absense

of statute. (PP. 165.066 )

Of the four, the Washington statement perhaps is the best model for

a statewide guide. It does not attempt to provide specific statements

of students rights, but refers generally to students' first and fourteenth

amendments rights. Overly specific statements of.rights might tempt a

local board to distinguish novel cases and subject them to disciplinary

treatment. Reference to additional rights (eg. the ninth amendment, or

rights contained in the state constitution) might also be advisable.

Models -- Devisions of Existing Codes

1. Oakland Lawyers' Committee (14 169 )

There are several ways students'and their lawyers can seek adoption

of codes which are more fair to students. In Boston, for example, the

district's procedures were challenged in court: lawyers for plaintiffs

drafted new procedures which were incorporated into the Boston code by

court order (see above). In New York and Philadelphia, students drafted

an entirely new code and negotiated with the Board for its adoption.

In Oakland, the Oakland Lawyers' Committee chose to work within the

exist:!.ng state and local framework and seek only revisions of lengthy

policies which had been drafted by school officials. The end product

was a statement lacking in conciseness and simplicity, sometimes irrele

vant, and with provisions of questionable constitutionality. Starting

from scratch would have produced a better code, but, on the other hand,

it may not have been as likely to receive Board of Education approval.

According to Russell Bruno, an active member of the Committee "starting
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from scratch would have produced a better code; but; given the preexisting

investment by the Superintendent and his staff in the code originally

presented to the Board; this was not a realistic alternative."

Even the conciliatory language recommended by the Committee

has had a hard time obtaining Board approval. Mr. Bruno writes (letter

of April 2; 1971):

The Oakland Lawyers' Committee has inquired from time to time
during the past yesror so about the long delay. The answer of
the Superintendent is only that they "haven't forgotten it" and
"it won't be much longer." At this writing; however, there is
no indication that we are any closer to seeing the adoption of
the "final"code than we were a year ago. Meanwhile, no,one
really knows what the Districts' "existing" policies and pro
cedures are.

Despite the frustration inherent in our approach, I never-
theless believe that, whatever is accomplished, it will be
much more than would have been gained by beginning with a
law suit of some kind. I believe it is best-first to establish
the limits of flexibility through negotiation and then, if
necessary, pursue unresolved differences through litigation.
On the other hand, if negotiation either appears totally
fruitless or is utilized by the School District merely for
the purpose of delay, an action should be filed.

The cover memorandum by the lawyer's committee is included in

the packet to provide background information. Much of the draft of the

Lawyer's Committee has been xcluded because it would be of little

applicability outside Oakland. As the draft was an adaptation of the

Board's own language, some of the omitted sections read more like a

guidebook than code, requiring catain educational methods and pro

grams, adequate staffing, and the like. Much of the draft is merely

sermonizing: "Parents have the responsibility to develop in their

children, respect, courtesy, obedience, consideration for the rights

of others, and the desire to learn." or "Each staff member should

provide the best possible instruction for his students," Violations

of any of these provisions woUld be regrettable; but they do not seem

appropriate for disciplinary proceedings by school officials. The

procedural requirements have also been deleted, since adequate guides

may be found in several other codes which are reproduced in this packet.
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The provision reproduced here relates to corporal punishment, an item

which does not appear in the other codes in this packet. Since noncorporal

punishments are available to serve the same purpose as corporal punish

ment, they seem preferable. (See the final section in the Center's

Student Rights Packet.) However, if a school board seems determined to

allow corporal punishment, then the Lawyers, Committee draft would be

useful as a guide to a relatively reasonable way of stating the policy.

The official redraft by the Oakland School Board of this same provision

h.ks also been included. The Lawyers, Committee draft would have made

corporal punishment contingent on the filing of written permission from a

parent. The district's version would allow it unless the parent files a

written objection.

Also included is a District "Tentative Administrative Bulletin"

relating to police in the schools (pP. 169-181 ). The Lawyer's

Committee has severely criticized these bulletins for reasons stated

in the memorandum on this subject. From Mr. Bruno, a member of the

Lawyer's Committee, to the district superintendent, (pp. 182206 )

The value of a board regulation authorizing police presence in the schools

is doubtful. The police have authority, wihout the district's

statement, to enter a school and artest students who are violating

Criminal laws. School officials ought to be able to deal with

those students activities which maybe disagreeable but are not criminal.

Finally, as Mr. Bruno points out, the board has no authority to use

school premises for police purposes which are unrelated to the school's

educational purposes. The unnecessary presence of police in the school

can only serve to create tensions between students and faculty and loss

of respect for the faculty, and will inevitably distract students from

the main business of learning,

The Oakland project succeeded in making an unfair code somewhat more

reasonable. Lawyers might also consider the alternatives of court action

when faced with an unfair code, providing that students are willing to

undergo the hazards of court action. .If a law suit is pending, it might

weaken the case to first negotiate for more favorable language in a

challenged code.



Mode Cedes

1. Youth Law Center (P 207)

Unlike the Oakland Lawyers' Committee, the Youth Law Center in San

Francisco did not remain within the framework of existing Board regula

tions. Initially they attempted to follow local regulations, but after

a successful law suit declaring state and local rules on distribution of

literature unconstitutional ( 'Re : I SI

N.D. Calif, he. 51427(1970), they completely overhauled the code. Of

course, they continued to work 'within the confines of existing state law,

The Youth Law Center's code first lists studentil rights beginning with

those which are not constitutionally guarantied. Constitutional rights are

also included in detail (items 12.04). When itemizing rights in detail

like this it might be preferable, if possible, to include a clause which

indicates that the rights "include but are not limited to" those listed.

The omission of such a clause does not prejudice students, however, and

this should not be grounds for an impasse when negotiating with school

boards, The Code spells out disciplinary actions a... 1) teacher suspensions,

which are limited to one class period; 2 ) administrative suspensions,

which are limited to eight specific reasons, all involving very serious

offenses, and which specifically exclude suspension for truancy or for

use of alcoholic beverages or drugs; and 3) expulsions, which are limited

to situations where a student is physically dangerous, It prohibits

corporal punishment. Procedural safeguards are not required prior to

action. A student may appeal any action, however. The code creates

school Mediation Committees, composed of teachers, parents and students

to hear cases where a student feels he has been wrongfully disciplined.

The Committee will attempt to achieve a resolution satisfactory to all

parties. Students have a right to receive a notice of charges in writing,

to present evidence, question witnesses, and name a representative, (who

presumably 'could be an attorney). A hearing must be held within eight

days of a suspension (a conference must be held within three days and if

the student is not reinstated, the hearing must be held within five days.)

Cases may be appealed to a Citywide Mediation Committee.

The code will be presented to the San Francisco Board on Mhy 20, 1971.



2, High School Disciplinary Procedure Statute, model prepared by the
Nations/ Juvenile Law Center, St, Louis University ( 13,229 ),

This document is a model for enactment of a state law governing

student disciplinary procedures. It limits suspensions, transfers, and

expulsions to situations involving 1) assault or battery on the school

grounds, 2) continued disobedience of school officials resulting in

disruption of the school, and 3) possession or sale of narcotics or

hallucinogenics on school premises. It allows temporary suspensions (of

less than one day) by principals if the presence of a student would be

"substantially disruptive of the physical or educational interests of the

other students." It then carefully details the procedure which must be

followed before any student can be suspended, transferred or expelled.

It includes provision for notice, right to coundel, right to rebut evidence,

and the like. The code also creates a hearing board which would include

student and parent representation, but a student may elect to have a

hearing before school officials only. Additional information on this

model can be found in the article by Ralph Faust (p. 247)

3. Michigan Legal Serviced Office: Draft of a Code prepared for the
Detroit Public Schools (p.249)

This code does not contain any broad acknowledgment of students,

existing constitutional rights, but it does specify certain rights

relating to publication and distribution of-materials. The code also

spells out the right to form student organizations, to determine one's

own dress (but not grooming), and to be accorded due process prior to

suspension.

There is no effort to specify what activities would warrant suspension,

but this is dealt with by.state law (Mich. Stat. Ann. 15.3613). The code

leaves it to the school officials to publish "rules and regulations" at

the beginning of the school year (section 7). Presumably an infraction

of these rules would be punishable by something less than suspension. Compare

this language with the model code (section 5) prepared by the Juvenile Law

Center which specifically limits' serious punishment to three serious offenses,
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4. Robert E. Phay and Jasper L. Cummings, Jr., Student Suspensions and
Expulsions, Institute of Government, University of North Carolina

(Pe 261)

The excerpts from this pamphlet are intended to show the scope of

the work. Much detail and explanation has been deleted from this model,

and readers desiring the full pamphlet should order it. The model code

drafted by the authors is divided into three parts: Part one sets forth

eight rules proscribing certain types of student misconduct; part two

prescribes the procedure for handling rule violations; and part three

contains suspension and expulsion provisions for dangerous students.

5. Student Mobilization Committee, High School Bill of Rights (p.269 )

This document outlines students rights to free speech, political

activity, and due process. It guarantees student government and

participation in curriculum decisions and teacher evaluation. There is

some language which betrays the SMC's specific antimwar views; and it is

doubtful that a school board would*be willing to adopt the code, even

if they would be willing to recognize the students' right to dissent in

more general terms.

6. The University of Oregon (p.273 )

The University of Oregon code was developed by its law school, and

in many ways it can be considered a "model code" although actually

adopted. See Linde, Berkeley Viewed from Eu ene, 54 Cal. L. Rev. 40 (1966).

One section has been included here to provide an example of procedures

for forming student courts and including students in the disciplinary

process. This is not prevalent at the high school level but the con

cept is incorporated in the Juvenile Law Center Code (see above).
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IV. Examples of Official Codes

A. City-Wide Codes



City-wide Codes

1. Seattle

STATEMENTCIR
of RIGHTS and 1 I
RESPONSIBILITIES
SEATTLE PUBLIC SCHOOLS

The SEATTLE SCHOOL DISTRICT
recognises the following:

That the primary intent of society
in establishing the public schools .

is to provide
an opportunity for learning.

That the students have full rights
of citizenship as delineated

in the United States Constitution
and its amendments.

That citizenship rights
must not be abridged, obstructed,

or in other ways altered
except in accordance

with due process of law.
That education

is one of these citizenship rights.

(August 12, 1970)

SEATTLE SCHOOL BOARD
Weird J. Alestaader Dr. !Edward P. Paboasess
Alfred E. Cowles ftfrs. Fewest I. Sad*

Philip I. Swain
Dr. Mart A. Tidwll

David 1 Warmer

SUPERINTENDENT

Forbes Settomly
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Seattle continued .

The liberty of the individual must be thus
far limited; he must not make himself a
nuisance to other people.

(John Stuart MIII, ON LIBERTY)

Preamble
A primary responsibility of the Seattle

School District and its professional staff shall
be the development of an understanding and
appreciation of our representative form of
government, the rights and responsibilities of
the individual and the legal processes whereby
necessary chtinges are brought about.

The school is a community and the rules
and regulations of a school are the laws of that
community. All those enjoying the rights of
citizenship in the school community must also
accept the responsibilities of citizenship. A
basic responsibility of those who enjoy the
rights of citizenship is to respect the laws of
the community.

Recent court decisions have indicated clear-
ly that young people in the United States have
the right to receive a free public education, and
the deprivation of that right may occur only
for just cause and' in accordance with due
process of law.

The courts have also stated that students
have the rights of citizenship as delineated in
the United States Constitution and its amend-
ments; and these rights may not be abridged,
obstructed or in other ways altered except in
accordance with due process of law. The First
and Fourteenth Amendments to the Constitu-
tion of the United States prohibit states from
unduly infringing upon the rights of speech
and expression. In the school setting this re-
striction on state action limits the manner and
extent to which schools may limit the speech
and expression of students. In order to effec-
tively regulate First Amendment rights, school
authorities must show that the failure to regu-
late would create a material and substantial
disruption of school work and discipline.

Administrators and teachers also have rights
and duties. The teacher is required by law to
maintain a suitable environment for learning
and administrators have the responsibility for
maintaining and facilitating the educational
program.

The principal is authorized by statute to
suspend students for cause. The teacher has
the authority to suspend students from a class
for cause. The following rules, regulations and
due process procedures statement are designed
to protect all members of the educational com-
munity in the exercise of their rights and
duties.

Nothing in this statement of student rights
shall be held to limit the due process rights
of educators or non-certificated school employ-
ees nor their use of the District grievance pro-
cedure.

Rights, Responsibilities,
and Limitations
1. CRIMINAL ACTS DEFINED

The following activities are among those de-
fined as criminal under the laws of the State
of Washington and the City of Seattle.

ARSONThe intentional setting of fire.
ASSAULTPhysical threats or violence to persons.
BURGLARYStealing of school or personal property.
EXPLOSIVES (illegally used)Explosives are not per-

mitted on school property or at school-sponsored
events.

EXTORTION, BLACKMAIL OR COERCION Olealning
money or property by violence or threat of vio-
ience or forcing someone to do something against
his will by force or threat of force.

FIREARMS (illegally used)Firearms are prohibited
on school property or at school-sponsored events.

LARCENYTheft.
MALICIOUS MISCHIEFProperty damage.
ROBBERYStealing from an individual by force or

threat of force.
SALE, USE OR POSSESSION Of ALCOHOLIC BEVERAGES

OR OF ILLEGAL DRUGS.*

TRESPASSBeing presnt In an unauthorized place or
refueng to leave when ordered to do so.

UNLAWIUL INTERFERENCE WITH SCHOOL AUTHORITIES
Interfering with administrators or teachers by
force or violence.

UNLAWFUL INTIMIDATION OF SCHOOL AUTHORITIES.
Interferirtg with administrators or teachers by in-
timidation with threat of force or violence.

*The school official in charge will Immediately re-
move from contact with other students anyone un-
der the influence of alcohol or drugs and thereupon
shall contact the parent or legal guardian.



Seattle continued

The commission of or participation in such ac-
tivities in school buildings, on school property,
or at school-sponsored events is prohibited.
Disciplinary action will be taken by the school
regardless of whether or not criminal charges
result.

3. SMOKINOSmoking by students Is not pormitted
on school property.

3. DRESS AND APPEARANCEDress and appearance
must not present health or safety problems or
cause disruption.

4. ATTENIMPICEDally attendance of all who are en-
rolled in the Seattle Public Schools is required in
accordance with state law and School Board rules.
Students will attend regularly scheduled classes
unless officially excused.

5. DISRUPTIVE CONDUCTConduct which materially
and substantially interferes with the educational
process is prohibited.

6. COOPERATION WITH SCHOOL PERSONNEL Stu-

dents must obey the lawful instructions of school
district personnel.

7. REFUSAL TO IDENTIFY SELFAll persona must, upon
request, identify themselves to proper school au-
thorities in the school building, on school grounds
or no school-sponsored events.

B. OFF-CAMPUS EVENTSStudents at school-spon-
sored, off-campus events shall be governed by
school district rules and regulations and are sub-
fact to the authority of school district officials.
Failure to obey the rules and regulatioas and/or
failure to obey the lawful instructions of school
district officials shall result in loss of eligibility to
attend school-sponsored, off-campus events.

9. FREEDOM OF SPEECH AND ASSEMBLY

a. Students are entitled to verbally express
their personal opinions. Such verbal opin-
ions shall not interfere with the freedom of
others to express themselves. The use of
obscenities or personal attacks are prohib-

ited.
b. All student meetings in school buildings or

on school grounds may function only as a
part of the formal educational process or as
authorized by the principal.

c. Students have the freedom to assemble
peacefully. There is an appropriate time
and place for the expression of opinions and
beliefs. Conducting demonstrations which
interfere with the operation of the school or
classroom is inappropriate and prohibited.

10. FREEDOM TO PUBLISH

a. Students are entitled to express in writing
their personal opinions. The distribution of
such material may not interfere with or dis-
rupt the educational process. Such written
expressions must be signed by the authors.

b. Students who edit, publish or distribute
handwritten, printed or duplicated matter
among their fellow students within the
schools must assume responsibility for the
content of such publications.

c. Libel, obscenity, and personal attacks are
prohibited in all publications.

d. Unauthorized commercial solicitation will

not be allowed on school property at any
time. An exception to this rule will be the
sale of non-school-sponsored student news-
papers published by students of the school

district at times and in places as designated
by the school authorities.

e. The distribution by students in school
buildings or on school grounds of unlawful
or political material whose content reflects

the special interests of a political candidate
or political organization is prohibited.

11. SEARCH AND SEIZURE

The following rules shall apply to the search
of school property assigned to a specific stu-
dent (locker, desk, etc.) and the seizure of

items in his possession:
a. There should be reasonable cause for school

authorities to believe that the possession
constitutes a crime or rule violation.

b. General searches of school property may be

conducted at any time.

c. Search of an area assigned to a student
should be for a specific item and be in his
presence.

d. Illegal items (firearms, weapons) or other
possessions reasonably determined to be a
threat to the safety or security of others
may be seized by school authorities.

e. Items which are used to disrupt or interfere
with the educational process may be tem-
porarily removed from student possession.

Any section of this document, or portion there-

of, found by adjudication to be contrary to law

or constitutional right shall be stricken with-

out effect to the remainder.
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Seattle continued

Due Process

Procedural Rules and Regulations for the
School Community

The constitutional rights of individuals as-
sure the protection of due process of law;
therefore, this system of constitutionally and
legally sound procedures is developed with
regard to the administration of discipline in
the Seattle Public Schools:

1. The hallmark of the exercise of disciplinary
authority shall be fairness.

2. Every effort shall be made by adminis-
trators and faculty members to resolve
problems through effective utilization of
school district resources in cooperation with
the student and his parent or guardian.

3. A student must be given an opportunity
for a hearing if he or his parent or guardian
indicate the desire for one. A hearing shall
be held to allow the student and his parent
or guardian to contest the facts which may
lead to disciplinary action, or to contest the
appropriateness of the sanction imposed by
a disciplinary authority, or if the student
and his parent or guardian allege prejudice
or unfairness im the part of the school dis-
trict official responsible for the discipline.

4. The hearing authority may request the stu-
dent and parent or guardian to attempt
conciliation first, but if the student and
parent or guardian decline this request the
hearing authority shall schedule the hearing
as soon as possible.

5. The following procedural guidelines will
govern the hearing:
a. Written notice of charges against a

student shall be supplied to the student
and his parent or guardian.

b. Parent or guardian shall be present at
the hearing.

c. The student, parent or guardian may be
represented by legal counsel.

d. The student shall be given an opportun-
ity to give his version of the facts and
their implications. He should be allowed
to offer the testimony of other witnesses
and other evidence.
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e. The student shall be allowed to observe
all evidence offered against him. In ad-
dition he shall be allowed to question
any witness.

f. The hearing shall be conducted by an
impartial hearing authority who shall
make his determination solely upon the
evidence presented at the hearing.

g. A record shall be kept of the hearing.
h. The hearing authority shall state within

a reasonable time after the hearing his
findings as to whether or not the student
charged is guilty of the conduct charged
and his decision, if any, as to disciplin-
ary action.

i. The findings of the hearing authority
shall be reduced to writing and sent to
the student and his parent or guardian.
The student and his parent or guardian
shall be made aware of their right to ap-
peal the decision of the hearing author-
ity to the appropriate appellate author-
ity.

Suspensions
SUSPENSION 1: A student is suspended from a
class or classes but not from the building.
Technically speaking this is not a suspension
but a debarment, that is, the student is being
barred from classroom attendance. This action
by a teacher is subject to review by the princi-
pal which will include consultation with the
teacher. Formal due process procedures are
not appropriate in this situation.

SUSPENSION 2: A student is suspended from
the building for the remainder of the school
day.

SUSPENSION 3: A student is suspended from
the building pending a conference with the
parents or guardian.

SUSPENSION 4: A student is suspended for the
remainder of the semester or for a given period
of time.

SUSPENSION 3: A student is suspended from
attendance at or participation in a school dis-
trict sponsored activity.
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2. Philadelphia

SCHOOL DISTRICT OF PHILADELPHIA

BILL OF RIGHTS AND RESPONSIBILITIES

FOR HIGH SCHOOL STUDENTS

Adopted by

Board of Education

December 21, 1970



P:If1.1n1c1pIlia, cont.

PREAMBLE

WHEREAS the Philadelphia public school system is an academic.community

consisting of all students, teachers, administrators, parents, and community at-

large; and

WHEREAS such a community will serve its functions best if all its members are

provided reasonable means of exercising and protecting their constitutional rights;

THEREFORE BE IT RESOLVED that a student bill of rights and responsibilities, and

procedure for student grievances are hereby established in order to achieve a greater

cooperative effort in shaping the structure and direction of the Philadelphia public

school system. A corresponding responsibility of students is to respect the rights

and obligations of others in the community and to actively engage in the establishment

of a climate for learning within the schools.

No part of the enacted document shall abridge the school code of the State of

Pennsylvania and contracts established within the Philadelphia public school system

and the rights of parents with respect to their children during school hours or

otherwise.

The senior and technical high school student's of The School District of

Philadelphia shall have the following rights as more fully defined in the commentary

of the attached backup materials which is to be considered an integral part of this

Bill. "

eqra
e
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BILL OF RIGHTS AND RESPONSIBILITIES FOR

HIGH SCHOOL STUDENTS

1. The rights and limits of students respecting freedom of speech, press, and assembly

shall be in accord with the first amendment of the United States Constitution.

2. In each high school there shall be established an elective and truly representative

student directed government with offices open to all students. All students shall be

allowed to vote, This government shall be elected annually on the basis prescribed

by the constitution of each individual school.

3 At the discretion of the student government in each school, there may be ombudsm(tn,

elected annually by students, who shall be trained to offer counsel as to students'

rights.

4. Students shall have the right to counsel and due process procedures in the matters

of suspension, transfer and expulsion.

5. Students shall have the right to participate in decisions affecting the curriculum

through student representatives duly designated by the Student Government.

6. Students shall have the right to participate in the establishment of regulations

regarding discipline through student representatives duly designated by the Student

Government.
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Bill of Rights and s p on s ib i 1 it i e s

for High School Students

7. Academic performance shall be the only criterion for academic grades.

8. Students shall not be subjected to unreasonable or excessive punishment.

9. Students shall not be subjected to corporal punishment.

10. In light of the creation of these orderly procedures for dealing with student concerns,

no student shall disrupt the education process within a school.

11. Every member of the school community, including student, parents, the school

staff, has the responsibility to promote regular attendance at school, orderly

conduct and behavior, freedom from fear of insult or injury, and maximum oppor-

tunities for learning on the part of each student.

12. No rule or regulation shall be established which diminishes the right of any student

as set forth in Student Bill of Rights and Responsibilities.
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TO: Members of the Board of Education

FROM: Mark R. Shedd

RE: Student Bill of Rights and Responsibilities

I. Freedom of Expression

The primary liberties in a student's life have to do with the process of inquiry

and learning, of acquiring and imparting knowledge, and of exchanging ideas. This

process requires that students have the right to express opinions, to take stands, and

to support causes, publicly or privately. There should be no interference in the school

with these liberties, .or with the student's access to or expression of controversial

points of view, except as provided below.

A. Bulletin Boamds - School authorities may restrict the use of certain bulletin boards

to school announcements,. Ample bulletin board space shall be provided for the use

of students and student organizations, including a reasonable area for notices relat-

ing to out-of-school activities or matters of general interest to students. There

shall be no prior censorship or requirement of approval of the contents or wording

of notices or other communications, but the following general limitations on posting

may be applied:

1. School authorities shall prohibit material which is obscene according to current

legal definitions; which is libelous; or which inflames or incites students so as

to create a clear and present danger.of the commission of unlawful acts on or of

physical disruption to the orderly operation of the school.

2. Identification on any posted notice shall be required of the student or student

group including the name of at least one person of the group issuing same.
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3. The school shall require that notices or other communications be officially

dated before posting and that such material be removed after a prescribed

reasonable time to assure full access to the bulletin boards.

B. Distribution of Printed Material and Circulation of Petitions - Students shall be

free to distribute handbills, leaflets and other printed material and to collect

signatures on petitions concerning either school or out-of-school issues, whether

such materials are produced within or outside the school. There shall be no

prior censorship or requirement of approval of the contents or wording of such

material, but the following general limitations may be applied:

1. The time of such activity shall be limited to periods before school begins, after

dismissal and during lunch time, if such limitation is necessary to prevent in-

terference with the school program.

2. The place of such activity shall be reasonably restricted to permit the normal

flow of traffic within the school and at exterior doors.

3. The manner of conducting such activity shall be restricted to prevent undue

levels of noise, or to prevent the use of coercion in obtaining signatures on

petitions. The danger of littering is not a sufficient ground for limiting the

right of students to distribute printed material.

4. The school shall require that all printed matter and petitions distributed or

circulated on school property bear the name of the sponsoring organization

and the name of one individual of such organization.

5. The school shall prohibit the distribution of material within the restricted

categories of paragraph Al above.
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In the case of petitions presented by students to the school authorities, students

shall have the right to have their petitions considered and to receive an authorita-

tive reply thereto.

C. Buttons and Badges - The wearing of buttons, badges, or armbands bearing slogans

or saying shall be permitted as another form of expressitm, unless the message

thereof falls within the restricted categories of paragraph Al above. No teacher

or administrator shall attempt to interfere with this pract:ze on the ground that

the message may be unpopular with students or faculty.

In imposing limitations on student expression for any reason under any of the

foregoing provisions, the school must ensure that its rules are applied on a non-

discriminatory basis and in a manner designed to assure maximum freedom of ex-

pression to the students. The school shall particularly avoid any action placing

restraints on ideas prior to their expression. Any student or student groups de-

prived of freedom of expression under any of these provisions shall have the right to

request a hearing to determine whether such deprivation is justified under these

rules. Such a hearing must be held as soon as possible after request before an im-

partial body, including representatives of the faculty and student body. The hearing

shall provide for a full and fair opportunity for both sides to present evidence and

argument as to the propriety of the application of the regulation in question.

II. Student Government

A. The elected representatives of the students shall work with faculty, administra-

tion and the student body in identifying those areas of appropriate student respon-

sibility in the life of the school.
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B. The organization, operation and scope of the student government should be

specified in a written constitution formulated by the students.

C. The student government shall have a faculty sponsor selected by the members

of the student government.

D. Clubs and other Student Organizations must be chartered according to provisions

established in the constitution of the student government.

E. Each organization or club shall have a set of by-laws approved by the student

government. These by-laws:

Shall not be in conflict with the constitution of the student government.

Shall provide for a faculty sponsor.

Shall provide for a rOster of members on file with the student government.

Shall set forth membership qualifications which do not exclude students based

on race, color, creed or political belief.

The student government has the authority to revoke the charter of any club that

operates in violation of its by-laws.

II. School Communications

The administration, faculty and student government shall jointly establish regula-

tions as to the manner, time and place for using communication facilities of the

school. Based upon these established policies, access shall be made available to

student groups for announcements and statements to the student body through the

public address system, bulletin boards, and personal contact.

'se6

79



IV. Forums

Open forums are encouraged to provide students with the opportunity to speak

or hear others speak on topics of general interest. Classrooms, school assemblies

and extracurricular organization meetings are some appropriate settings for the

oral exchange of ideas. Guidelines for the use of such forums should be formulated

by the administration, faculty and student government and made available to students

and teachers. Guidelines shall restrict forums from the following: violation of

attendance regulations, obscenity, inflammatory language, inciting students to riot,

clearly endangering the health or safety of members of the school community,

or clearly disrupting the educational process.

Ombudsmen

In order to assure that each student is informed concerning his rights and respon-

sibilities as provided in this Bill at the discretion of the student government in each

high school, there may be established in each high school the position of ombudsman.

Ombudsmen shall be elected by or composed of members of the student government or

elected by the student body at large. The number of ombudsmen needed in any school

shall be determined by the student government in consultation with the principal.

Ombudsmen shall serve voluntarily and without compensation and may be qualified

students of that school, parents, teachers, counselors or responsible qualified citizens

of the community-at-large. It shall be the responsibility of the Superintendent of

Schools to provide the necessary training of ombudsmen prior to their taking office

and will establish a procedure for declaring an individual unqualified or unfit to serve

as an ombudsman. In no case shall an ombudsman supersede the right or obligation of

a parent to counsel, protect or represent his/her son or daughter.
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Grievance Procedure for Senior High School Students

Section I -- Definitions

A grievance is a complaint by a student in the School District of Philadelphia

that there has been to him a personal loss, injury, or a violation, misinterpretation or

inequitable application of an established policy governing students.

It is a basic policy of the student grievance procedure to encourage students

to discuss their grievance informally with the person against whom the grievance is

directed, prior to the grievance procedure. The student may seek advice or services

of the ombudsman in attempting to solve the grievance informally. If the student so

desires, the ombudsman shall accompany the student in going to the staff member at

this informal stage.

It is expected that the great majority of cases will be resolved in this fashion.

Where this technique is proved to be inadequate or the student is unable to do

this, he may invoke the grievance procedure.

Se6tion 2 -- Procedure for Adjustment of grievances

1. The grievance shall be submitted in writing to the principal. However, if

the grievance involves the principal directly or is directed against a policy

that the principal has decided upon, the student may decide to skip step 1

and proceed immediately to the District level.

Within 5 school days, the principal shall call a meeting of the student, who may

be accompanied by ombudsman or parent, the staff member and the PFT repre-

sentative, if the staff member so chooses, to discuss the grievance. The prin-

cipal shall make every effort to resoive the matter equitably and as quickly as

possible, but within a period not to exceed 3 days. The principal shall comrnu-

nicate his decision in writing to the student, parent, and the staff member.
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Failure on the part of the principal either to call a meeting or to render a

decision in writing within the designated time, shall constitute the basis for

an automatic appeal to the next level.

Z. If the grievance is not resolved to the satisfaction of the student, he may appeal

the principal's decision to the district superintendent in writing within 3 school

days.

The district superintendent or his designee shall meet with the student who may

be accompanied by the parent or ombudsman, the staff member and his represen-

tative, in order to resolve the matter equitably and as quickly as possible, but-

within a period not to exceed 5 school days. The district superintendent shall

communicate his decision in writing to the student, the parent, the staff member,

and the principal.

3. If the grievance is not resolved to the satisfaction of the student, he may appeal

the district superintendent's decision to the Superintendent of Schools in writing

within 3 school days.

The Superintendent of Schools or his designee shall meet with the student, parent

or the ombudsman, the staff member and his representative, within 10 school

days in attempt to resolve the matter.

The decision of the Superintendent of Schools shall be communicated in writing

to all parties previously involved within 5 school days.
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The decision of the Superintendent of Schools shall be final and binding upon

all parties subject only to judicial review.



THE GRIEVANCE PROCEDURE

The grievance procedure in no way abrogates the rights of students to

seek relief in the Courts.

Every effort should be made by the student and teacher, principal, parent,

or other, to resolve the grievance informally with or without the assistance of the

student ombudsmen.

So each step in the grievance procedure teachers, principal, parent, and

others against whom the grievance is lodged, may be represented by an official of

their organization (PFT, Principals' Association, Legal Counsel, etc. )

Right to Counsel and Due Process

WHEREAS; the Board of Education of The School District of Philadelphia

wishes to assure every aggrieved student a fair and equitable hearing in situations

involving suspensions in excess of five school days and expulsions from the school

system;

WHEREAS, in order to implement this policy, rules and regulations, governing

suspensions in excess of five school days and expulsions from the school system

should be promulgated, now be it

RESOLVED , The following rules and regulations shall apply to all cases of

suspensions in excess of five school days and expulsions from the school system:

1. A member of the Board, sitting as a committee of one, together with

appropriated staff, shall hear all cases involving suspensions in excess of five school

days and expulsions from the school sydtem. This member shall conduct an informal

hearing and make a:recommendation to the Board.

2. The hearing shall be held promptly.

3. Proper notice of the hearirg shall be served on the parent or guardian of

the student at least five days before the date of the hearing. In addition to giving

the time and place of the hearing, the notice shall briefly set forth the alleged act or



acts of which the student is charged.

4. The notice should also advise the student and his parent or guardian of

their right to present witnesses and be represented at the hearing by legal counsel. In

cases where the student has legal representation, a member of the legal staff of

the School District shall represent the school administration.

5. The hearing shall be tape-recorded, from which a summary of the

testimony of each witness shall be made on request. Tapes shall be preserved in

accordance with practice of the Board.

6. No one except counsel, the parties and their witnesses shall be permitted

to be present at the hearing.

7. The witnesses shall give their testimony under oath, and the right of cross

examination shall be permitted. The admission of evidence shall be a matter within

the discretion of the Board Member.

8. The failure of a student and/or his parent or guardian to attend the hearing,

after proper notice, shall constitute a waiver of the right to a hearing.

9. The findings of fact and the recornznendation of the Board Member to the

Board shall be in writing. This recommendation shall bo acted upon at the next regu-

lar meeting of the Board, and the student and his parent or guardian shall be advised,

immediately thereafter, of the Board's decision. The Board shall protect the

student's and his parent's or guardian's right to privacy.

10. If the Board expels the student he shall be referred to the school counselor

for referral to an appropraite agency for further counseling and guidance, or for

assistance in obtaining employment, or continuing his education; and be it

FURTHER RESOLVED, That the Superintendent of Schools, shall appoint a

committee to revise Administrative Bulletin No. 13, entitled "Suspension and

Expulsion of Students" to conform with this Resolution.
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Participation of St udents in Decisions Affecting the Curriculum

Students shall have a voice in the formulation of school policies and decisions

which affect their education and lives as students through student representatives

duly designated by student government. Through:such participation, students can

be a powerful resource for the improvement of the school, the educational system

and the community.

Students also have responsibilities. These responsbilities include regular

school attendance, conscientious effort in classroom work, and conformance to

school rules and regulations. Most of all they share with the administration and faculty

the responsibility of developing a climate in the school that is conducive to wholesome

learning and living.

School policies, rules and regulations affecting pupils should be reviewed

periodically by students, faculty and administration at each school

Freedom from Unreasonable or Excessive Punishment

1. Students shall not be subjected to unreasonable or excessive punishment.

The following practices offer guidance to teachers for reasonable forms of disciplinar)

action: There may be:

(a) Expressions of disapproval first in private and later, if necessary,
in the presence of group

(b) Temporary isolation unde supervision

(c) Detention for specific purpose which is clearly stated and achieved

during the detention

(d) Withdrawal of specified privileges for a.stated time, so long as the

withdrawal does not result in the injury of the student

Note: Referral to the principal, or other disciplinary officer within the



school, designated by him, is in order after the teacher has exhausted

all his own possibilities for bringing about an adjustment

Z. There may not be:

(a) Sarcastic remarks

(b) Personal affront and indignity

(c) School tasks imposed for punitive purposes

(d) Frequent detentions without specific purpose

(e) Forced apologies

(f) Exclusion from the room without supervision

(g) Sending students to a lower grade

Student rights also entail responsbilities. Self-respect and respect

for others is one of the major goals of this document. No student has the right

to interfere with the education of his fellow students. It is the responsibility of each

student to respect the rights of all who are involved in the educational process. In

no way does this "Student Bill of Rights and Responsibilites" diminish the legal

authority of the school officials and of the Board of Education to deal with disruptive

students. This resolution recognizes the student'El responsibility for his conduct

and at the same time extends the range of his responsbility. Greater understanding

by all engaged in the educational process should result and the outcome should be

effective citizenship in our society.
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3. New York City (student iiiemo).

Warch 291 1970

A STUDENT VOICE ON POLICY

by Donald Reeves, President NYC G.O.

SHORT HISTORY OA BILL

After the violence and racial tension that rocked the
City's high schools in the spring of 1969, the doard of Education
formulated a so-called Student Bill of Rights. Tne proposal was
merely a re3tatement of existing rights already upheld by laws,
rules, regulations and courts, rather than a policy to implement
constitutional rigitts. While superficially granting students their
constitutionally protected rishts of free speech, assembly, the
limitation "so long as they do not interfere with the regular school
program," leaves a vacuum fol, administrative interpretation. do
public official may exercise authority that is inconsistent with
tbe fundamental safeguards. The educational bureaucracy has taken
upon itself the grantibg of rights that are not even within its jur-
isdiction. High school students have been taught to obey the law
and courts. Despite a statement issued two years aLo by the Commis-
sioner of Education saying high school princiPals did not have the
right to regulate dress,.and despite several dozen court cases that
have upheld that decision, principals still continued to suspend
students for wearing dunGarees or slacks. The Board of Education's
Bill continues in that tradition. I am merely pointing out the ne-
cessity cf establishing grievance machinery for students, for there
is no check on the principals. While enumerating the rights and
responsibilities, the Board of Education's document failed to pro-
vide channels through which students may achieve reforms withln the
system. Such vague statements as: ". . . participate in making de-
cisions . . . to share in.formotion of school policy . . . and in-
sure implementation . . ." are evidence of the board'S lack of
sincerity, for there are no outlined powers to assure implementation
of anything.

Student Government (0.0.) was set up by the Board of M-
I ucation to let students learn about governing without the exercise

of real power. Hence they have become widely scorned by the major-
ity of nigh school students. In fact the majority of high school\O` students are not even G.O. members. And yet the Board of Education

'(.1' will only recognize the G.O.'s as "representative" if the policy of,
ithe 0.0.'s conform w1t!1 thc! iloc,rd of Educction's. Currently, orin-
cipals ar .1 froc, to exercise discrimina:.ory arbitrary power. At
Disic and Art an article that I submitted for publication in the
school year book, which complied with the doard of Education's
standal.-ds of responsible journalism and was accepted by the year

. book staff, wes later subjected to censorship and rejected,by the
principal on the basis that "there is no other counter opinion as
strolls as his in tne book." At Cardozo ii1r7h School, black students
presented demands to the administtion. In order to thwt%rt the
issue and gain community support the prineipnl r,ublicized the
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situation as a racial conflict rather than an issue of students vs.
the administration. At George Washington High 'School, in order to
give students a legitimate outlet to air their compliants, the com-
munity volunteered to make up for the inadequacy of the guidance
department by setting up a students' complaints table. The Board
reneged on an agreement permitting parents to operate the grievance
table.after teachers boycotted classes. I have pointed out, briefly,
only a few specific problems. I have said nothing about the police

I_state at Franklin K. Lane, etc. However, there are numerous problems
that are facing students--overcrowding, schools too big to be human,
irrelevant curricula, improper suspensions, harassment from admini-

4N strators for students organizing peace demonstrations and an overall

1
alienation from the affairs of the decision making in the educational

process. Out of this frustration grew a negotiable Student Hill bf
Rights (formulated by three high school seniors and ratified by the
G.O. Council). This Student Bill outlined specific powers and re-
sponsibilities. any student groups rallied behind the hill because
their interests were represented in the document. Subsequently, a
High School Students Rights Coalition was formed. Admittedly, the
Bill is a mixtureof constructively legitimate with the unrealistic
egalitarian demand for equal powers to all, regardless of qualifica-
tions. however, the alarm, opposition and negative response by
school officials is wrong. The offer of a negotiable proposal was
"deplored" by the Principals' Association. A Commissioner called
the proposal ridiculous. All of these statements are attempts to
thwart the.real issue in order to gain support from the community.

The essential difference between the bill drawn up by the
Student Coalition and the proposal submitted by Dr. Lachman is a luat-
ter of who is to have the principal decision-making role. Lachman
prefers to leave the function where it presently lies--in the hands

of tne Board. The Student Coalition has called for a fundamental
change here. vie see the need to give the deeisien-making role to
the students, faculty, parents,and administration of each school.
This concept is a direct derivative of our conception of the school.
We $ee a school as a community, and consequently feel that it is es-
sential to make it a democratic community. In a democracy, decisions
are made uy the community on a representative basis. Thusl.we feel
that the decision-making role should be in the nands of the students,
facelty, parents and the administration--the groups that represent
the community--ratner than solely in the hands of the board of Educa-
tion, which represents only the atninistration--the smallest interest

group. The central issue here is the autocracy of the Board of Edu-
cation vested in the principal and when the autocracy is threatened
vested in the Police Departr.,ent.

It is for the recognition of this fundamental concept that

New York's high school students have orc,anize:i themselves in the

high scnools; and it is for recognition of tnie fundamental concept
that we will be attempting to negotiate with 1:11 Board of Education

.this spring.
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3. Now York City (draft code prepared by stutnts)

THE RIGHTS AND RESPONSIBILITIES OF

THE SENIOR HIGH SCHOOL STUDENT

as proposed by--

The High School Rights Committee of the

N.Y.C. G.O. Council in consultation with

the H.S. Student Mobilization Committee

and Ole Third World Committee.

Ed Acherman, Chairman, G.O. City Council, H.S. RightsCommittee, Francis Lewis H.S.

Raynetta Adams, G.O. City Council, Walton h.S.

Arthur Schwartz) Vice President, G.O. City Council, BronxH.S. Science

Jackie Unman, G.O. City Council, H.S. Music and Art

Sarah Gewanter, G.O. City Council, H.S. gilisic and Art

Larry Wheatman, G.O. City Co'Uncil

Louis Tempkin, G.O. City Council, John Dewey H.S.

Eileen Broakoff, G.O. City Council, John Dewey H.S..

and

Don Reeves, President, G.O. City Council, H.S. Music andArt .



We, the students of the Senior High Schools of N.Y.C. do

believe that in order to effectively purSue our education, we must

be guaranteed the following rights and responsibilities. The enu-

meration in this document of certain rights shall not be construed

to deny or disparage others retained by students.

STUDENT GOVERNMENT

1. Each high school shall have an elected and truly representative

Student Government in which all students may take part without .

faculty or administration limitation.
a)'Every student shall.be allowed to vote; elections Shall be

held on a regular school day.

b) The government shall be elected annually.

c) Candidates for office shall be permitted to wage a "real"

(unlimited) campaign with the use of all school facilities.

d) The student government shall have the right to act on all

matters concerning students.
e) The student government shall be independent of the admini-

stration_and the faculty adviser.

f) The student government shall have complete control over

extra-curricular activities; student money shall be spent

by students; all money raised by school, extra-curricular

activities shall go into a separate students bank account.

Should any indivislual organization raise funds for itself,

any such funds would be deposited in the student bank

account in the name of that organization and shall be

solely available for their own use.

g) The student-government shall have free access to all sehool

facilities without.interference from the administration or

adviser.
h) Nu less than eight assembly programs per term shall be made

available'to the student government without interference

from the administration.

2. There shall be established a School Liaison Board.

a) The School Liaison Board shall consist of 10 students, 4

teachers, the principal and 5 representatives of the parent

body. Each must have afi official alternate.

b) The officers of the student government shall serve on the

School Liaison Board; all remaining students shall be de-

termined in a manner to be chosen by the students of each

individual school.
c) The School Liaison Board shall meet at least once a week

with dates and times to be determined by the Board.

d) Emergency meetings may be called by a majority vote of any

one of the representative groUps,

e) All recommendations and resolutions rendered by a majority

vote of members at any bfficial meeting of the School



Liaison Board shall be considered final, absolute and bind-
ing on the faculty, administration and student body of each
school.

f) The jurisdiction of the School Liaison Board will cover:
any proposed changes concerning exams, programs, school

.year calendar, discipline, faculty, entrance requirements,
curricular activities and general school policy.

g) With the use of continuing contracts, it would be beneficial
to set up a system for evaluating each certified employee
and make a decision as to the advisability of rehiring or
dismissing the individual at the end of each.'bontract. The
'School Liaison Board shall be used for such a purpose.

h) The principal shall make available all information'that
concerns the School Liaison Board.

i) Every student has the rignt to an audience with the. princi-
pal or School Liaison Board, as he chooses.

j) One third of the membership of each representative group
shall constitute a quorum.

3. Faculty advisers shall be selected bY the student groups and
recommended to the administration for appointment. Each school
shall specifically define the role and powers of these advisers.

4. There shall be a student member on the Board of Education with
full voting privileges.

FREEDOM OF EXPRESSION

1. Students shall-have the right to distribute political leaflets,
newspapers and other literature without prior authorization,
'without censorship and without fear that the ideas expressed
All be recorded for future use against them, in or adjacent
to the school, as long as the manner of dstribution does not
substantially block, obstruct or interfere.with anyone else's
rights.

2. School publications shall refledt the policy and jUdgment of
the student editors, without censorship by the school adminis-
tration, except cases concerning defamation and/or obscenities.
All student groups shall be allowed access to the newspaper to
advertise their activities and ideas.

3. Students shall have the right to wear buttons, armbands or
other badgesof symbolic expression.

4. All flag salutes, pledges of allegiance and other ceremonies
of political loyalty are optiOnal for both students and teachers.

5. Students shall have the right to choose their own dress, con-
duct and personal appearance.
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6. Students have a right to meet on school property to discuss or
express their opinions on any topic (e.g., a topic which is not

a part of a prescribed school exercise). Students are entitled

to freedom of expression, not only in the classroom, but every-
where in the school.

7. Students may form clubs, political and social organizations,
including those which Champion unpopular causes.
a) They shall have the power to govern themselves according

to their own system.
.b) These organizations shall have access to schobl facilities,

with the ability to distribute its publications and publi
cize its point of view.

c) They shall have the right to invite outside speakers into
the school regardless of their political beliefs.

d) These organizations may lobby for the purpose of changes

in curriculum and school policy.

8. Students have the right to a lounge in which they may spend
their free periods.

FREEDOM FROM DISCRIMINATION

I. Students shall be free from discrimination on the basis of
ethnic background, se, group membership, economic class, place
of residence or any other personal factor.

2. No law shall be made "respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the .right ortne people
peaceably to assemble, and to petition" the administration "for

a redress of grievances."

DUE PROCESS

I. The right to attend public school shall not be denied without
due process of law.
a) Students shall receive annually, upon the opening of school,

a publication giving adequate notice of all rules and regu-
lations, this Student Bill of Rights, and the penalties
which may be imposed for violations thereof. It shall be

.
distributed to parents as well.

b) There shall be no suspension unless deemed necessary by the
School Liaison Board.

c) Students shall have a fair hearing prior to suspension, ex-
pulsion, transfer or any other serious sanction.

d) The right to counsel shall be upheld for all students, in
cluding those who cannot'afford counsel..
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e) Students shall have the right to counsel at all discipli-

nary proceedings which may have serious consequences.

0 Students shall have the right to confront the evidence

against theff, including the right of parents to see at any

time their children's records (1.e., permanent individual

record card).
g)Students have the right to confront complaints, call friendly

witnesses and crotis e:Iamine hostile ones.

h) Students shall have the right to an impartial examiner, such

as those afforded teachers facing dismissal.

i) The student shall have the right to an effective appeal from

the decision at a disciplinary hearing, including the right

to a transcript. J

j) Students shall have the right to be free from forced self-

incrimination.
k) Students shall have upon request a hearing before the School

Liaison Board.

2. Students and their parents shall have the right to file com-

plaints against school officials before the School Liaison

Board.

3. Students have the right to security in their persons, papers

and effects against arbitrary search and seizures.

4 Students shall be free from the illegal use of police by school

officials as an adjunct to their own authority, in the absence

of crime or.any threat of crime. Any use of police shall be

subject to review by the School Liaison Board.

5. Students shall be free from the use of personal behavior file$

as a method of student evaluation.

6. Schools shall be oPen daily to parental observation.

7. The student body shall tave the right to be free.from the pre-

sence of any influence of federal, state or city agencies not

directly involved in the educational process, unless sanctioned

by.thes School Liaison Board, with the understanding that this

'right may be revoked by this same board.

8. Decisions concerning students rights made by school personnel

are subject to the jurisdiction of the School Liaison Board

and may be appealed to the Assistant Superintendent, the Chan-

dellor and then to the courts.

9. Students- shall be free from the school's jurisdiction in all

non-school activities, be it their conduct, their movements,

their dress or their expression Of their ideas. No discipli-

nary action may be taken by the.'schoOl for out-of-school



political activities provided that the student does not claim,
without authorization, to speak or act as a representative of

the school. . When an out-of-school activity results in police
action, it is an infringement on his liberty for the school to
punish that activity, or to enter it on the school records or

report it to prospective employers or.other agencies, unless
authorized by the student. A student who violates.any laws

shall not be placed in jeopardy at school for an offense which
is not concerned with the educational institution.

PERSONAL 'COUNSELING

1. All students shall have the right to receive information on
abortion and contraception. A personal counselor shall be
provided with whom the student may consult without fear that
it will be recorded on his record.

2. All students.shall have the right to receive information on
drugs. A personal counselor shall be provided with whom the
student may consult without fear that it will be recorded on
his record.

3. All students shall have the right to draft counseling at his

school. A personal counselor shall be provided with whom the
.student may consult without fear that it will be recorded on
his record.

CURRICULUY1

1. There shall be a complete examination of all books and educa-
tional supplies upon request of the majority of the student
body, and/or the School Liaison Board, and/or the majority of
the minority groups.

2. There shall be no tracking'system in the school, for example,
to direct women into traditional "women's occupations," or to
-direct oppressed minorities into Inferior occupations.

3. The school shall make available vocational training and work
experience to all students.

4. All students shall have a pass-fail oPtion for a grade in all
minor subjects, since these grades are not considered when a
student's grade-point average is computed for college entrance.

5. Students shall have the right to.voluntarily choose electives.

6. Students shall have the right to take part in co-educitional
health education and hygiene classes.

Of)



7. No students shall be required to take Regents examinations.

8. There shall be Instituted in each school library a minorities
studies selection which shall include a section on women and
other minority groups.

9. Cultural exchange programs shall be permitted:between schools
with arrangements and programs to be decided upon, by students.

FINWIAL ASSISTANCE

1. All students shall be, supplied with allischool supplies, free
transportation to and from school and other financial assist-
ance which is needed by the student as a result of his attend-
ing school.

PROCESS OF AMENDMENT

1. This doCument may be amended by a two-thirds vote of the entire
membership of the New York City G.O. Council.
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3. New York City (officially adopted code)

RIGHTS AND
RESPONSIBILITIES OF

HIGH SCHOOL STUDENTS

As Codified by the Board of Education

Of the City School District of the

City of New York

September 1970
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STATEMENT OF RIGHTS
AND RESPONSIBILITIES

1. In each high school there should be
established an elective and representative stu-

dent government with offices open to all stu-
dents. The student government will establish
reasonable standards for candidates for office.
All students should be allowed to vote in an-
nual elections designed to promote careful
consideration of the issues and candidates.

a. The student government shall have the
power to allocate student activity funds,
subject to established audit controls and
the by-laws of the Board of Education.
Extra-curricular activities shall be con-
ducted under guidelines established by
the student government. The student gov-
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ernment shall be involved in the process
of developing curriculum and of estab-
lishing disciplinary policies.

b. Representatives selected by the student
government shall meet at least monthly
with the principal to exchange views, to
share in the formulation of school-student
policies and to discuss school-student re-
lations and any other matters of student
concern.

2. A parent-student-faculty consultative
council, as established by previous Board of
Education resolutions, shall meet at least
monthly to discuss any matter relating to the
high school. The consultative council shall
organize a sub-committee to consider matters
of school-wide concern submitted by individual
students. The sub-committee shall place such
problems on the agenda of the consultative
council when appropriate. The consultative
council shall establish a continuing relation-
ship with the principal to secure information
regarding the administration of the school, to
make recommendations for the improvement
of all school services and to promote implemen-
tation of agreed.upon innovations. Its struc-
ture and operating procedures shall be placed
on file with the Chancellor.

3. Official school publications shall reflect
the policy and judgment of the student editors.
This entails the obligation to be governed by
the standards of responsible journalism, such
as avoidance of libel, obscenity and defama-
tion. Student publications shall provide as
much opportunity as possible for the sincere
expression of all shades of student opinion.

4. Students may exercise their constitution-
ally protected rights of free speech and as-
sembly so long as they do not interfere with the
operations of the regular school program.

a. Students have a right to wear political
buttons, arm bands and other badges of

symbolic expression, as long as these do
not violate the limits set in 4c, below.

b. Students may distribute political leaf-
lets, newspapers and other literature at
locations adjacent to the school.

c. Students shall be allowed to distribute
literature on school property at specified
locations and times designated. The prin-
cipal and the student government shall
establish guidelines governing the time
and place of distribution at a site that will
not interfere with normal school activities.
They will also provide for sanctions
against those who do not adhere to pre-
scribed procedures. No commercial or ob-
scene material, nothing of libelous nature
or involving the defamation of character
nor anything advocating racial or relig-
ious prejudice will be permitted to be
distributed within the school. In noting
these exceptions, it is clearly the intention
of the Board of Education to promote the
dissemination of diverse viewpoints and
to foster discussion of all political and
social issues.

d. Students may form political and social
organizations, including those that cham-
pion unpopular causes. These organiza-
tions, however, must be open to all students
and must abide by Board of Education
policies as developed in guidelines estab-
lished by the student government acting
in concert with the principal. These organ-
izations shall have reasonable access to
school facilities.

5. Faculty advisors shall be appointed by
the principal after consultation with the student
group.

6. Students have the right to determine
their own dress, except where such dress is
clearly dangerous, or is so distractive as to
clearly interfere with the learning and teaching
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process. This right may not be restricted even
by a dress code arrived at by a majority vote
of students as Dr. Ewald Nyquist, New York
State Commissioner of Education, held last
year in decisions nos. 8022 and 8023.

7. Students shall receive annually upon the
opening of school a publication setting forth
rules and regulations to which students are
subject. This publication shall also include a
statement of the rights and responsibilities of
students. It shall be distributed to parents as
well.

8. A hearing must be held within five school
days of any suspension as prescribed by law
and the circulars of the Chancellor.

9. The extent and definition of student
rights and responsibilities are subject to dis-
cussion by the consultative council . Appeals
from the decisions of the head of the school,
relating to rights and responsibilities herein
enumerated, must first be lodged with the as-
sistantsuperintendent in charge of high schools,
then the Chancellor, and finally the Board of
Education. All such appeals shall be decided
as quickly as possible.

10. Rights also entail responsibilities. One
of the major goals of this document is to estab-
lish a new trust based on the humane values of
self-respect and respect for others. No student
has the right to interfere with the education of
his fellow students. If dialogue is interrupted or
destroyed, then the bonds that hold us together
are broken. It is thus the responsibility of each
student to respect the rights of oll who are
involved in the educational process.
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Adopted by.the San Francisco

L. San FransiscoBoard on March 31, 1971. .

Proposed Policy Respecting the Right of Students to Circulate Petitions
and Handbills, to Use Bulletin Boards, to Wear Insignia and to FormAssociations.

The primary liberties in;a student's life have to do with the
process of inquiry and learning, of acquiring and impart ng knowledge,and of exchanging ideas. This process requires that students have the
right to express opinion,to take stands, and to support causes, publiclyor privately. There should be no interference in the s&lol with
these liberties, or,with the student's access to or exprketsion of
contraversial points of view, except as provided below.

Bulleiin Boards-Students must restrict themselves to the use of
certain designated bulletin boards for any materials which the

. students wish to put up. The bulletin boards shall be situatedin prominent places as designated by the School.Free Speech
Canmittee defined in paragraph (5). This committee shall also
regulate the placing, usage and control of these bulletin.board
There shall be no prior censorship or requirement of approval
of the contents or wording of notices or other communications,
but the following general limitations on posting may be applied

(a) . Materials may be removed only if they are obscene, libelou
or slanderous according to current legal definitions; or
create a clear and present danger of the commission of an
unlawful act, or of immediate physical disruptive of the
schoof.

(b) Material shall be dated before posting and removed within
a prescribed reasonable time. The time shall be determine
by the School Free Speech Committee, thus assuring full
access for all to the bulletin boards.

(2) Distribution of Printed Material and Circulation of Petitions
Students shall be free to distribute handbills, leaflets and
other printed material and io collect signatures on petitions .

concerning either school or out-of-school issues, whether such..
=aterials are produced within or outside the school. There
shall be no prior censorship or requirement of approval of the:
contents or wording of such material, but thelollowing limi-
tations may be applied.

(a) The time of such activity shall be limited to periods
before school begins,.after dismissal, and during lunch
time and free time if necessary not to interfere with the
school program.

(b) The place of stich .activity shall be reasonably testricted
to permit the normal flow of traffic within the*school and
at exterior doors.



(0 The manner of condu-ating such activity shall be restrite prevent the use of coercion in obtaining signatureson petitions. Those distribu.ting any materials shallrefrain from making undue levels of noise in order thathey do not disturb normal school activities. The damof littering is not a sufficient ground for limiting tlright of students to distribute printed matlrial.
(d) Only material within the restricted categories of para-graph 1 (a) above may be limited as to distribution.

:n case of petitions presented by students to the school authoriudents shall have the right to have. their petitions considered andto receive an authoritative reply thereto.
(3) -Buttons and Badges-The wearing of buttons, badges or armbandwhether bearing slogans, sayings or having symbolic meaningshall be permitted as another form of expression unless the: message thereof falls within the restricted categories of. paragraph 1(a). No student, teacher or administrator, at an:location on school premises (in or out of the classroom) sha:interfere with this practice.on the grounds that the messageor meaning may be unpopular with students, faculty or schooladministration.

(4) Clubs and
Orqdnizations-Students may form any clubs or organizations which they desire providing the club is open to anyattending student, is not in violation of prohibitions. . against secret organizations contained in State Education CodSection 10604, and does not violate the principles of paragra

. 1(a).

(5) In imposing limitations on student expression for any reasonunder any of the foregoing provisions the school must ensurethat its rules are applied on a non-discriminatory basisand in a-manner designed to assure maximum freedom of express:
to the students. The school shall particularly avoid any actiplacing restraints on ideas prior to their expression. Anystudent or student group allegedly deprived of freedom ofexpression under any of these provisions shall have the rightreclIpst a,hearing to determine whether such deprivation,has

- taken place. Such a hearing must be held within 1 school dayof the request before aa impartial body to be designated, as tiSchool Free Speech Committee. This committee shall be compos(
iDf 1 administrator, 2 teachers and 2 students. Any teacher o:stueent who desires to sit on this committee may submit hisname. The two teachers and two students on the committee sha:be chobsen at random from those persons who have volunteeredto sit on the committee. Ilhe hearing shill provide for a ful:and fair opportunity fdr both sides'to produce evidence andarguments as to the alleged deprivation of freedom of express:Any administrator teacher or other school personnel who removtany material or interferes

with,distribution of any printednlaterial, circulation of petitions or other exercise of freed,of expression by any studem or student group shall be requir,to report such action to the Free Speech
Committea.immediatel:thereafter.. 101 100
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PITTSBURGH BOARD OF PUBLIC EDUCATION
CODE PROHIBITING SERIOUS STUDENT MISCONDUCT

March 23, 1971

RULE 1. DISRUPTION OF SCHOOL

A student shall not by use of violence, force, noise,
coercion, threat, intimidation, fear, passive resistance, or
any other conduct intentionally cause the substantial and
material disruption or obstruction of any lawful mission,
process, or function of the school.

Neither shall he engage in such.conduct with the deliberate
intention of causing the substantial and material disruption or
obstruction of any lawful mission, process, or function of the
school if such a disruption or obstruction is reasonably certain
to result.

Neither shall he urge other students to engage in such
conduct with the deliberate intention of causing the substantial
and material disruption or obstruction of any lawful mission,
process, or function of the school if a sUbstantial and material
disruption or obstruction is reastmably certain to result from
his urging.

RULE 2. DAMAGE, DESTRUCTION OR THEFT OF SCHOOL PROPERTY

A student shall not intentionally cause or attempt to cause
substantial damage to school property, or steal or attempt to
steal school property of substantial value. Repeated damage
or theft involving school property of small value also shall be
considered an act of serious student misconduct.

RULE 3, DAMAGE, DESTRUCTION OR THEFT OF PRIVATE PROPERTY

A student shall not, either on the school grounds or during
a school activity, school function, or school event off school
grounds, intentionally cause or attempt to 'cause substantial
.damage to private property, or steal or attempt to steal valuable
private property. Repeated damage or theft involving private
property of small value also shall be considered an act of 'serious
student misconduct.
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RULE 4. ASSAULT ON A SCHOOL EMPLOYEE

A student s,hall not intentionally cause or attempt to cause
physical injury or intentionally behave in such a way as could
reasonably cause physical injury to any school employee

(1) on the school grounds during and immediately before
or after school hours,

(2) on the school grounds at any other time when the school
is being used by a school group, or

(3) off the school grounds at any school activity, function
or event.

Self-defense is not to be considered an intentional act under
this rule.

RULE 5.. PHYSICAL ABUSE OF A STUDENT OR OTHER
PERSON NOT EMPLOYED BY THE SCHOOL

A student shall not intentionally do serious bodily injury to
any person

(1) on the school grounds during and immediately before
or immediately after school hours,

(2) on the school grounds at any other time when the school
is being used by a school group, or

(3) off the school grounds at any school activity, function,
or event.

Self-defense is not to be considered an intentional act under
this rule.

RUI-X 6. WEAPONS AND DANGEROUS INSTRUMENTS

A student shall not knowingly possess, handle, or trtnsmit
any object that can reasonably be considered a weapon

(1) on the school grounds during and immediately before OT
immediately after school hours,

(2) on the school grounds at any other time.Whcr,n th,e ichool
is being.used by a school group, or
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(3) off the school grounds at any school activity, function,
or event.

This rule does not apply to normal school supplies like
pencils or compasses but does apply to any firearm, any
explosive including firecrackers, any knife other than a small
penknife, and other dangerous objects of no reasonable use to
the pupil at school.

RULE 7. NARCOTICS, ALCOHOLIC BEVERAGES, AND STIMULANT DRUGS

A student shall not knowingly possess, use, transmit, or be
under the influence of any narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana, alcoholic beverage, or
intoxicant of any kind

(I) on the school grounds during and immediately before
or immediately after school hours,

(2) on the school grounds at any other time when the school
is being used by any school group, or

(3) off the school grounds at any school activity, function,
or event.

Use of a drug authorized by a medical prescription from a
registered physician shall not be considered a violation of this
rule.

RULE 8. REPEATED SCHOOL VIOLATIONS

A student shall not repeatedly fail to comply with directions
of principals, teachers, or other authorized school personnel
during any period of time when he is properly under the authority
of school personnel.
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PITTSBURGH BOARD OF PUBLIC EDUCATION
PROCEDURES FOR DEALING WITH STUDENT MISCONDUCT

March 23, 1971

GENERAL PROVISIONS

SECTION 1. COVERAGE

Alleged misconduct shall be dealt with by the Principal
or his designee:

(a) whenever a teacher considers a problem of class-
room discipline to be so serious as to warrant the
Principal's attention; or,

(b) whenever the alleged misconduct constitutes a
violation of the rules that govern serious mis-
conduct; or,

(c) whenever the Principal deems it advisable that he
deal personally wit: the misconduct.

Where the alleged violation of the Rules contained in the
Code Prohibiting Serious Student Misconduct has occurred
away from the school facilities or events under the direct
supervision of the Principal of the school where the student
is enrolled, the alleged misconduct shall be dealt with by
the Area Superintendent or his designee having responsibility
for the Area in which the student is enrolled.

SECTION 2. REFERRALS OF MISCONDUCT TO SCHOOL OFFICES

A. Teachers shall continue to make every effort to
resolve discipline problems as fully as possible within
their own classrooms or other areas of responsibility.

B. A teacher may refer a student to the school office
where an alleged violation of the Rules contained in the
Code has occurred or where repeated problems of an
individually less severe nature have occurred and
where, despite the personal efforts of the teacher(s)
involved, the alleged misconduct has not been satis-
factorily corrected.
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C. The teacher shall confer with the Principal and
upon the request of the Principal shall submit a written
statement of the facts relating to the alleged misconduct
as the teacher knows them. The statement shall be
upon a form approved by the Assistant Superintendent
for System-Wide Services.

D. The teacher and the student shall be informed in
all cases of the results of any conference and/or the
adjustment related thereto. In situations where the
Principal determined that the teacher's presence at
the conference was inadvisable or unnecessary, the
teacher may request to be informed in writing of the
results of said conference and/or adjustment.

E. No student shall be returned or readmitted to the
regular class from which he was referred to the school
office under this Section until the teacher involved has
received the results of the Principal's investigation and
his decision regarding adjustment. Such results shall
be communicated to the teacher on the same day the
decision is rendered.

F. Proper records of all teacher referrals involving
serious student misconduct shall be maintained in the
school office, in a manner approved by the Area
Superintendent and the Assistant Superintendent for
System-Wide Services. Such records of referrals shall
not be made upon the student's permanent record card.

SECTION 3. PRINCIPAL'S INVESTIGATION

In dealing with alleged misconduct, the Principal shall
investigate the indident and hear all available accounts of it.
The student shall be afforded the opportunity to :raise any
defense he thinks relevant, and shall be permitted, at his
option, to submit a written statement of the facts relating
to the alleged misconduct. If the student requests that
other witnesses be questioned, the Principal should talk
to them if possible. If the student makes a reasonable
claim of other defensive matter that, if true, would free
him from blame but is not immediately available, the
Principal may postpone disciplinary action for a reasonable
time until such evidence may be presented to him, provided
that the orderly functioning of the school is not adversely
affected.



SECTION 4. LIMITATION ON PRINCIPAL'S POWER TO
SUSPEND OR TO REQUEST A HEARING

If the Principal investigates a student's alleged mis-
conduct and decides to take disciplinary action, he must
investigate and take action on all alleged misconduct known
to him at that time. The most serious action he can take
on his own authority for any and all misconduct by a par-
ticular student, known to him at any one time, is to give
a three-day suspension. If upon hearing and reviewing all
available accounts of the alleged misconduct, and after a
conference with the parents whenever possible, the Prin-
cipal determines that a penalty in excess of a three-day
suspension is appropriate, he shall immediately refer the
matter to the Office of the Area Superintendent of Schools
and initiate the procedure for obtaining a review and
determination consistent with the following provisions.
The teacher shall be kept informed in all cases of the
results of any conference and/or the adjustment related
thereto.

SECTIONS APPLICABLE TO SUMMARY
AND TEMPORARY SUSPENSIONS

SECTION 5. SUMMARY SUSPENSION

If the Principal witnesses any serious student miscon-
duct and he thinks that immediate removal of the student(s)
is necessary to restore order or to protect persons on the
school grounds, he may suspend the student immediately
for not more than two school days.

In such cases the Principal is not required to conduct
the investigation described in Section 3 before he suspends,
but he shall initiate such an investigation at the earliest
possible time and decide on further disciplinary action, if
any, at leasi by the end of the school day following the
summary suspension. If he thinks an additional suspension
is necessary, the total suspended time under the Principal's
authority shall not exceed three school days.
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SECTION 6. TEMPORARY SUSPENSION

A temporary suspension is a denial to the student of the
right to attend school and to take part in any school function
for any period of time up to three school days. The Principal
may invoke a temporary suspension only after investigating
the misconduct and only for the following reasons:

(a) a violation of the Code Prohibiting Serious Student
Misconduct, or

(b) misconduct of the same type as that prohibited by
the rules governing serious student misconduct, but
which does not rise to the gravity of the misconduct
stated by these rules, or

(c) repeated misconduct of an individually less severe
nature that has created a substantial disruption of
the educational process within the school.

SECTION 7. INFORMING THE PARENTS IN CASES OF
SUMMARY AND TEMPORARY SUSPENSION

When a student is suspended, the Principal shall:

(a)

(b)

attempt to contact the student's parents to inform
them of the school's action and to request that they
come to the school for their child. If a parent can-
not be immediately notified of the suspension, the
Principal may require the student to remain in the
school, in suspended status, for the remainder of
the school day;

send a siatement to his parents and to the Office of
the Area Superintendent fully describing the student's
misconduct, stating the rule violated, and stating the
Principal's reasons for action;

(c) make every effort to hold a conference with the
parents before or at the time the student returns
to school;

(d) secure written statements when appropriate and
keep on file all documents and relevant information
received about the misconduct.
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SECTIONS APPLICABLE TO SUSPENSIONS
IN EXCESS OF THREE SCHOOL DAYS,

TRANSFERS OR EXPULSIONS

SECTION 8.' INITIATING SUSPENSION, TRANSFER OR EXPULSION

If, after his investigation, the' Principal decides that a
penalty more severe than any within his own authority is
wa....ranted, he shall immediately notify the Office of the Area
Superintendent and ask that a hearing date be set. Any
request for action not within the authority of the Principal
shall be set forth in writing,, on a form approved by the
Assistant Superintendent for System-Wide Services, and
forwarded to the Office of the Area Superintendent within
three school days of the alleged misconduct:. The procedure
contained herein does not affect the Principal's authority to
invoke a temporary suspension or other sanction after his
investigation.

SECTION 9. NOTICE

Whenever the Principal seeks a suspension exceeding
three days, a transfer, or an expulsion, written notice
shall be sent to the student and to his parents within three
school days of the alleged incident(s) which gave rise to the
request.

The notice shall include:

(a) the rule, allegedly violated and the acts of the
student thought to have violated the rule, including
a summary of the evidence against him;

(b) a tentative time and place for the hearing;

(c) notification that written statements about the mis-
conduct, if any, and the student's academic and
behavior records are available at the school for
examination by the student, his parents, and his
repr es entat*ve;

(d) a description of the hearing procedures approved
by the School Board;

10 8
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(e) a statement that the student has the right to a
hearing which may be waived if he and his parents
agree to forego it by furnishing the Principal a
signed statement to that effect;

(f)

(g)

a statement of the action that the Principal plans to
recommend to the Superintendent through the Area
Superintendent, and plans to apply if the hearing is
waived;

a statement that the student and his parent have the
right to present witnesses and be represented at the

hearing by legal counsel or some other adult.

SECTION 10. SCHEDULING OF THE HEARING

The Office of the Area Superintendent shall examine the

Notice(s) of Suspension submitted by the Principal and shall

review both the facts set forth thereon and the action recom-
mended by the Principal. In those cases wherein the
recommendation of the Principal does not exceed a ten (10)

school day suspension and the Area Administrator has sub-
stantial reason to believe that the student shall be readmitted
to school within ten (10) school days, the matter shall be
treated as a Short Term Suspension. In any case wherein
either (a) the recommendation of the Principal exceeds a
ten' (10) school day suspension or (b) the Area Administrator
has substantial reason to believe that the student shall not
have been readmitted to a school within ten (10) school days,
the matter shall be treated as a Long Term Suspension.

A. Short Term Suspensions

The Office of the Area Superintendent shall schedule
all hearings involving Short Term Suspensions, as herein
defined, to be held within ten (10) school days of the first
day of suspension. The Area Administrator shall make

every effort to schedule the hearing on the first available
date following the suspension. In any case wherein a
hearing has not been held within ten (10) school days

through no fault of either the involved student or his
parents, and in any case wherein the student remains out

of school beyond ten (10) school days, the matter shall be
treated as a Long Term Suspension.



B. Long Term Suspensions

The Office of the Area Superintendent shall schedule
all hearings involving Long Term Suspensions, as herein
defined, to be held within fifteen (15) school days of the
first day of suspension, provided that a hearing may be
held at a later time if a request therefor is made by
either a student or his representative, the Principal
concurs therein, and good and sufficient cause is shown
for the delay. Failure of a student and his parents or
.epresentative to appear at any hearing for which adequate
notice has been given shall operate to suspePd the limita-
tions upon hearing dates contained herein.

In any case wherein the student has been excluded
from school, the parents or their representative may
contact the Office of the Area Superintendent requesting
the temporary reinstatement of the student pending any
hearing. No student shall be temporarily reinstated
except upon the authority of the Area Superintendent and
unless it appears from all the available facts that the
reinstatement can be accomplished without further inter-
ruption to the proper functions of the school and the
reinstatement shall significantly contribute to the pre-
vention of substantial harm to the educational program
of the student.

SECTION 11. AVAILABILITY OF REdORDS

Besides being provided with a copy of the Notice set forth
in Section 9, above, the parents or representative of the
student involved shall have access to his previous behavior
record and his academic record. If the Office of the Area
Superintendent deems it necessary, the information contained
in such records may be furnished to the parents or representa-
tive only on condition that it be explained and interpreted to the
parents or representative by a person trained in its use and
interpretation.

SECTION 12. ATTENDANCE AT THE HEARING

A. Short Term Suspensions

The hearing may be attended only by the Assistant
Superintendent for System- Wide Services, the Area
Superintendent, the Area Administrator, the Principal,
the student, the parents and the student's representative,
who may be a lawyer.
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B. Long Term Suspensions, and Expulsions

A school director,, sitting as a committee of one of
the Board of Public Education, together with appropriate
staff, as included in Section 12 (A), above, shall hear all
cases involving suspensions exceeding ten (10) school
days and expulsions from the school system.

SECTION 13. CONDUCT OF THE HEARING

A. Closed Hearing

Witnesses. including teachers involved, should be
present only when they are giving information. Conduct
of all parties at any hearing shall be under the direct
control of the hearing officer, who shall be the School
Director or School Administrator conducting the hearing.

The student may be excluded at the discretion of the
hearing officer, with the concurrence of the student's
parents (or the representative when he acts in the place
of the parents) at times when his psychological or
emotional problems are being discussed.

B. Student May Remain Silent

The student may speak in his own defense and may
be questioned on his testimony, but he may choose not
to testify and in such cases he shall not be threatened
with punishment or later punished for refusal to testify.

C. Records of the Hearing

At the request of the parents or the student's repre-
sentative, the hearing board shall provide for making a
record of any information orally presented to it at the
hearing. Statements and other written matter presented
to the hearing officer shall be kept on file in the Office of
the Area Superintendent for a period not to exceed
thirty (30) days following the conclusion of the hearing
and the rendering of a final decision.

4
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D. Use of Witnesses

The hearing shall consist of the oral examination of
all witnesses that the hearing officer determines may
provide information on the matters involved, as well as
a review of school records when requested by any party.

Where the Principal, the Area Administrator and
the student or his representative agree that the presence
of a witness is unnecessary and that his written statement
is adequate to convey his information to the Board, he
may be excused by the hearing officer. If an unexcused
witness does not appear, no statement made by him may
be considered or relied upon.

E. Adult Representation in Addition to Parents

If the parents cannot be present or if the student or
his parents think his interests can be protected better by
the presence at the hearing of another adult in addition to
his parents or guardian, the student may bring another
adult to the hearing. The non-parent adult may act as a
representative in the defense of the student, with the
right to present witnesses, question any, and all witnesses,
make a statement on the nature of the evidence and the
proper disposition of.the case, and otherwise assist the
student.

SECTION 14. DISPOSITION OF TI-1E CASE

A. Actions of the Area Superintendents

In all cases involving a Short Term Suspension, the
Office of the Area Superintendent shall reach its decision
on whether a student violated a rule contained in the Code
Prohibiting Serious Student Misconduct. The decision
shall be based solely upon the evidence presented at the
hearing, and shall set forth Findings of Fact on which
the decision rests.. If no misconduct is found, the
matter shall be terminated forthwith and the student
reinstated in school.

When some misconduct is found, the decision shall
include a recommendation to the Superintendent of Schools,
setting forth what action, if any, should be taken with
respect to the student. The recommended action may not

od; or II)
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exceed an exclusion from school of fifteen (15) school
days for a Short Term Suspension. It shall include a
statement of the Area Administrator setting forth the
needs of both the student and the school and the reasons
for the particular disposition recommended by the Super-
intendent.

B. Actions of the Superintendent

Upon the recommendation of the Office of the Area
Superintendent, the Superintendent of Schools may con-
firm a suspension not to exceed fifteen (15) school days,
and shall forthwith notify both the student and the parents
of the decision reached and the sanction imposed.

In all cases involving a Long Term Suspension or
Expulsion, the reports and recommendations of the
Superintendent of Schools shall be transmitted to the
Board along with the report and recommendation of the
School Director.

All suspensions in excess of five (5) school days,
together with all transfers arising from a breach of the
rules relating to serious student misconduct, shall be
reported to the Board of Public Education within thirty
(30) calendar days.

C. Actions 'of the Board of Public Education

The Board, through a School Director sitting as a
committee of one, may suspend any pupil for a. period
not to exceed thirty (30) school days without further
action. On any suspension exceeding thirty (30) school
days, and in all cases of expulsion, the action of the
Board shall not be final until the.report and recom-
mendation of the School Director who heard the case has
been reviewed and approved by a majority of the full
membership of the Board.

Both the student and the parents shall be immediately
notified in writing of any action taken by either the Area
Superintendent, the Superintendent of Schools, or the
Board of Education. Such notice shall set forth the right
of the parents to appeal any such action taken.

.1"
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SECTION 15. APPEAL

. 1. PARENT:

The student may, through his parents or his representa-
tive, appeal to the Board of Public Education any action
invoked by the Superintendent by which the student feels
himself aggrieved. The action need not be postponed pending
the outcome of the appeal. Such an appeal must be on the
record and new evidence will be admitted only to avoid a
substantial threat of unfairness.

The Board of Public Education shall act upon all appeals
within twenty (20) school days of the filing of Notice of the
Appeal. Any decision of the Superintendent of Schools shall
be altered only in those cases where the Board of Public
Education finds the decision clearly erroneous.

A decision by the Board of Public Education adverse to
the student may be appealed to a court of law.

DEFINITIONS

When used in these procedures, the term "parent"
shall include every parent, guardian or person in
parental relation, having control or charge of any
child or children in attendance in the Pittsburgh
Public Schools.

2. PRINCIPAL: When used in these procedures, the term "principal"
shall refer to either the principal, a vice principal,
or any other school administrator in charge of a
public sehool to whom the principal may properly
delegate his authority.



Pi ttsburg'a cont.

April 20, 1971

REVISION OF PROCEDURES FOR DEALING WITH
S TUDEN T MISC-)NDUCT

RESOLVED, that Section 1 of the Procedures for Dealing with Student Mis-
conduct, adopted March 23, 1971, be amended by deleting ( ) the words "or his
designee" from the first sentence thereof, so that the said Section 1 shall read, as
amended, as follows:

"SECTION 1. COVERAGE
Alleged misconduct shall be dealt with by the Principal (or his

designee): " (etc.)

RESOLVED FURTHER, that Section 13 of the Procedures be amended by
adding the following proviso to sub-section E thereof:

"SECTION 13. CONDUCT OF THE HEARING

E. Adult Representation in Addition to Parents
The non-parent adult may act as a representative in

the defense of the student, with the right to present witnesses,. ques-
tion any and all witnesses, make a statement on the nature of the
evidence and the proper disposition of the case and otherwise assist
the student; Provided, however, that in all cases the student's rieht
to confront his accusers and right to cross-examine all witnesses
shall be preserved and protected."

RESOLVED FURTHER, that Section 14 of the Procedures be amended by
adding thereto the following new sub-sections:

"Section 14. DISPOSITION OF THE CASE

D. Reinstatement Pending a Hearing
Notwithstanding any other provision contained herein, any

student who has been suspended for a period of either ten (10) school
days or fourteen (14) calendar days, whichever first occurs, without
being afforded an opportunity for a hearing, as provided by the
Public School Code of 1949, as amended, shall be automatically
reinstated pending a hearing and proper disposition thereon.

E. Requirement for Due Process
All hearings held pursuant to the within procedures shall

be in accordance with the constitutional requirements of due process
and the Public School Code of 1949, as amended."
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April 21, 1971

Mr. Ira Glasser
Executive Director
New York Civil Liberties Union
156 Fifth Avenue
New York, New York 10010

Dear Mr. Glasser:

MICE Of ME DIRECTOR

310 Plaza Building
Pittsburgh, Pennsylvania 15219

Phone: (412) 281-1662

Pursuant to Tom Kerr's request in his letter to me dated
April 5, 1971 a copy of which was sent to you I am sending a report on
Lorene Travis et al. vs. Natalie Kunkel et al.

Lorene Travis was a student in the Pittsburgh School System

who allegedly struck the vice-principal of her school. Without giving
Lorene Travis a hearing the principal summarily suspended her from school.
An informal guidance conference was conducted three days after the initial
suspension but did not resolve the student-school conflict. Fourteen (14)
days after the initial]. suspension Neighborhood Legal Services (NLS) went

into the Allegheny Court of Common Pleas (Court) requesting that the
Pittsburgh Board of Public Education (Board) be preliminarily enjoined
from suspending students over five (5) days without a Trial-Type hearing.
We alleged in our complaint that both the Pennsylvania Public School
Code of 1949 and the Due Process Clause of the United States Constitution
mandated this result.

The Pennsylvania Public School Code of 1949 provides in per-
tinent part:

"Every principal . . may temporarily suspend
any pupil on account of disobedience or mis-
conduct . The board may, after a. proper
hearing, suspend such child for such time as
it may determine. . . . Such hearings . may

be delegated to a duly authorized committee of
the board."

0
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Mr. Ira Glasser
April 21, 1971

The Board' s defense was twofold: (1) Suspended students were afforded

the opportunity of a special education program thereby negating the

harmful effect of being deprived of an education and (2) "Temporary

Suspension" meant over two-months and mimiumizing this time would inter-

fere with the Board' s non-legal approach of utilizing the efforts of

social workers, psychologists, etc to resolve student school conflicts.

The court rej ected both the Board' s arguments and issued a

preliminary injunction ordering the Board to give suspended students

(this was a class action) a hearing within twenty (20) school days or

reinstate the student. The court also granted our request to retain

jurisdiction of the case and to serve interrogatories on the Board im-

mediately as opposed to waiting twenty (20) days from the date of filing

the complaint. The complaint and brief NLS submitted to the court are

available from the National Clearinghouse Review.

Shortly thereafter, it came to our attention that the Board

was violating the court' s preliminary injunction by not scheduling hear-

ings by the Board or a committee of the Board consisting of at least one

Board Member. See the Pennsylvania Public School Code cited supra. Our

concern that a Board Member be present at a hearing did not go to the

quality of the hearing and the hearing officers ability to be impartial

but was primarily a realization of the fact that most student-school

conflicts would be resolved before the Area-Administrator would incon-

venience a Board Member and request his presence at a hearing. Negotia-

tions with the Board on the legal requirement of a Board Member's pres-

ence were futile. NLS filed a petition for a Rule to Show Cause Why

Defendants Should not be held in Contempt of Court. The Board then

adopted a substantially good Student Misconduct Code. However, the Board' s

last minute effort to comply with the coures preliminary injunction was

not a defense to a contempt charge and the court held the Board in con-

tempt of court. No sanctions were imposed on the Board.

An understanding of the Board'S Student Misconduct Code,

would clarify subsequent actions of NLS. The code is divided into three

sections.. The first section deals with summary suspensions of under three

(3) school days. The principal can initiate a suspension of a maximum

of three (3) school days and must afford an opportunity for a parental

conference within the initial three (3) school day period. If the student

is suspended over three (3) school days but under ten (10) school days

the student involved has the right to a trial type hearing with a com-

munity representative or a lawyer representing him. This hearing must be

given within ten (10) school days. For misconduct that warrants sus-

pensions over ten (10) school days the student or his representative has

the right to a trial-type hearing with a Board Member present. This long

term suspension hearing must also be conducted within ten (10) school

A; /
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Mr. Ira Glasser April 21, 1971

days of the initial suspension. I have taken the liberty to enclose a
copy of the Boards' Student Misconduct Code as.adopted March 23, 1971
and modified April 20, 1971. On April 5, 1971 NLS again went to court
to request that the preliminary injunction be made permanent and modified
in two significant respects.1 First, we wanted the time the Board had
to give a long-term suspension hearing to be shortened. Second, NLS felt
a judicial declaration of the elements of a suspension hearing was
essential to prevent the Board from changing its procedures as adopted.
It appearing to the court that the parties were very close to agreement
negotiations began on April 6, 1971 through April 17, 1971 on a consent
order.

The enclosed modifications,
Code, adopted April 20, were made in an
which failed to materialize because the
be bound by a court order to provisions

to the Boards' Student Misconduct
attempt to reach a consent decree
Board would not permit itself to
already adopted in the code.

On April 19, 1971 NLS submitted Requests for Findings of Fact
and Conclusions of Law to the Court in accordance with the Courts' April
6, 1971 order.

Currently, we are waiting for the court to write an opinion.
If I can be of further assistance please do not hesitate to write or call.

1 The brief NLS- submitted to tne Court was a modification of the
Petitioner's brief in Goldibierg v. Kelly, 397 U.S. 254 (1970).

Sincerely,.

MPM:mh

_es±.41:
Mixhael P. Malakoff, sq.
Educational Divsion
Neighborhood Legal Services
310 Plaza Building
Pittsburgh, Pennsylvania 15219
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CODE OF DISCIPLINE

I. General responsibility and authority of school personnel.

(1) The administraiive head of a school is responsible 1.
for maintaining discipline on the school premises ade-
quate to assure the safety of all persons and property
in the school and the orderly conduct of the teacher-
learning situation, and he has the authority to take all
reasonable action to carry out 'this responsibility ex-
cept insofar as such action is inconsistent with these
regulations.

(2) The classroom teacher, with the assistance of the
administrative head as needed, is responsible for
maintaining discipline of students in the individual
classrooms, and in other places when the students are
under his supervision, and the teacher may take all
reasonable action to carry out this responsibility ex-
cept insofar as such action is inconsistent . with these
regulations.

(3) Other school personnel are responsible for main-
taining discipline while students are under their super-
vision or in the vicinity In which such personnel are
working on school premises, and they may take reasonable action to maintain discipline in carrying out this
responsibility except insofar as such action is inconsis
tent with these regulations.

(4) The school may hold ail pupils to account for their
conduct on the way to and from school whenever such
conduct is likely to have an adverse effect on the main-
tenance of discipline at the school.

(5) Whenever possible, school personnel shall attempt
to obtain the cooperation of parents in solving discipli-
nary problems before they become acute.

4 ',
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(6) Before any major disciplinary measure under
these regulations is imposed, school personnel shall
provide the pupil involved with a reasonable opportu-
nity to present his version of the facts through his own
statements and the statements of other witnesses he
wishes to produce.

II. Specific authority of administrative heads of schools,
teachers and other school personnel.

(1) An administrative head, teacher, or other school
employee may use reasonable and prudent force or re-
straint for the purpose of maintaining order, safe-
guarding the persons of pupils and school employees.
or removing an offender. Without in any way limiting
the foregoing, no school personnel may use physical
force with a rattan or otherwise for the purpose of im-
posing punishment after a student has ceased engaging
in misconduct.

(2) The administrative head of a school may tempora-
rily exclude from a class at the written request .of a

teacher any child who infringes on the rights of other
pupils by interfering with the orderly process of teach-
ing and learning, or who endangers the physical or
moral well-being of others. Under no circumstance
shall a child be excluded to an unsupervised area.

(3) An administrative head or teacher may bring a
disciplinary problem to the attention of a pupil's par-
ent or guardian and may require attendance of such
parent or guardian at a conference.

(4) An administrative head or a teacher may detain a
pupil at the close of school for not more than one hour
for disciplinary reasons.

4 4:,
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(5) An administrative head may recommend a trans-

fer of a pupil to another equivalent school or to spe-

cial educational facilities .in the school system when-

ever the student has engaged in criminal conduct,

serious or repeated violation of school rules, disrup-

tion of classes, injury to others or intentionally pla-

cing others in fear of injury, malicious damage to the

property of others or the use of profane or obscene

language, and the pupil is a persistently detrimental

influence to the conduct of the school. Such transfer

may take place only in accordance with procedures

in Section III.

(6) An administrative head may suspend a student in

accordance with the procedures in Section III when-

ever the pupil has engaged in criminal conduct. seri-

ous or repeated violation of school rules, disruption

of classes, injury to others or intentionally placing

others in fear of injury, malicious damage to property

of others or the use of profane or obscene language.

(a) An administrative head shall suspend

a student in accordance with the procedure

in Section III whenever the student has been

found to be in possession of dangerous or

illegal weapons.

(b) An administrative head shall suspend a

student in accordance with the procedure in

Section III whenever the student has been

found to be in possession of a mind-disturb-

ing, contraband. and unauthorized drug,

alcoholic or not, or found to be under the

influence of a mind-disturbing, contraband,

and unauthorized drug.
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(7) The administrative head may notify police author-

ities when a pupil, while under school jurisdiction,
commits any of the following offenses, or performs .
other criminal acts: possession or illegal use of dang-

erous weapons or other objects used contrary to law,

drugs or narcotics, alcoholic beverages, fireworks,
pornographic or obscene materials, intimidation or
extortion, theft, attempted arson, bomb scares, false
alarms, assault and/or battery, trespassing, disturbing

a school, or immoral acts.

(8) The administrative head may recommend to the
School Committee that a student be excluded from the
school system when the pupil has been engaged in per-
sistent misconduct of a serious nature and disruptive
behavior over a substantial period of time and has not
responded to disciplinary action taken against him.

III. Procedures for transfers and suspensions.

(1) Initial suspensions and conference with parent.

(a) Whenever an administrative head decides to
suspend or transfer a pupil for disciplinary
reasons, he may suspend the pupil for up to three
school days if the pupil is under 16 and up to five
school days if the pupil is over 16 years of age.
In such cases the administrator shall forthwith
request the attendance of such suspended pupil and

the parent or guardian.of such suspended pupil at
his office for the purpose of consultation and
adjustment. Within the initial period of suspension

the administrative head may reinstate the pupil or,

after the conference with the parent or guardian,
he may refuse to do so. Within said period he may

transfer a pupil with the consent of the pupil and

his parent or guardian.
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(2) Reference of the matter to the assistant superin-
tendent.

(a) If the pupil is neither reinstated within three
school days of his original suspension if he is
under 16 or within five school days if he is over
16, nor transferred within said period, then the
matter shall be referred in writing by the admin-
istrative head to the assistant superintendent for
the district in which the school is located. The
pupil and his parent or guardian shall be notified
in writing by the administrative head of their
right of appeal and to a hearing before the assist-
ant superintendent and they shall be given his
name, address and telephone number.

(3) Hearing.

Upon request of the pupil so suspended or his parent
or guardian, said assistant superintendent shall hold
a hearing in the Matter which shall be conducted as
follows:

(a) Reasonable notice of the hearing shall be
accorded all parties and shall include statements
of the time and place of the hearing. Parties
shall have sufficient notice of the facts and is-
sues involved (including a statement of the
alleged misconduct and proposed disciplinary
action) to afford them reasonable opportunity
to prepare and present evidence and argument.

(b) Ali parties shall have the right to call and
examine witnesses, to introduce exhibits, to
question witnesses whe testify and to submit
rebuttal evidence.
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(c) The assistant superintendent is not required
to observe the rules of evidence observed by
courts, but evidence may be admitted and given
probative effect only if it is the kind of evidence
on which reasonable persons are accustomed to
rely in the conduct of serious affairs.

(d) A student shall have the right to be repre-
sented by his parent or guardian and/or counsel
if the student so chooses.

(e) The decision of the assistant superintendent
shall be based solely upon the evidence presented
at the hearing and shall be in writing.

(0 Any party shall, of his own expense, have
the right to record or have transcribed the pro-
ceeding before the assistant superintendent.

(4) Decision.

The assistant superintendent shall reach a decision in
the matter within six school days of the original sus-
pension if the pupil is under 16, or within ten school
days of the original suspension if the pupil is over 16.
A copy of the decision shall be delivered or mailed to
the administrative head, to the pupil and.his parent or
guardian with notification of their right to request that
the superintendent review the decision. In the event
that the decision is not made within the requisite per-
iod of time, and the delay is not due to failure to ap-
pear or other inaction on the part of the pupil or hic
parent or guardian, the pupil shall be reinstated pend-
ing the decision.
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. (5) Review by superintendent.

The administrative head or the pupil so suspended or

his parent or guardian may request that the superin-

tendent review the decision of the assistant superinten-
dent and, if such a request is made, the superintendent

may, if he so elects, grant a hearing in the matter.

(6) Review by School Committee.

If such case is not settled by the superintendent within

five additional school days, the administrative head or

the pupil so suspended or his parent or guardian may

request that the School Committee review the matter

and the School Committee may hold a hearing if it so

elects.

(7) Temporary reinstatement.

In the event of appeal by the administrative head to the

superintendent or the School Committee, pending de-

cision in the matter by the superintendent or the School

Committee, the pupil shall be temporarily reinstated.

IV. Procedures for exclusions.

Whenever an administrative head recommends exclusion,

the matter is to be decided by the School Committee after

a hearing to be held in accordance with the procedures for

hearings in Section III.

V. Required reports.

An adininistrative head is required to report to the super-

intendent. the associate superintendent at the proper level.

the area assistant superintendent for the district in which

the school is located, and to the police all cases of assault

and/or battery on school personnel.
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VI. Restitution.

Following suspension for wilful defacement, damage, or
destruction of school property, payment for defacement,
damage or destruction shall be demanded. Terms of
payment will be established at the discretion of the ad-
ministrative head.

VII. Teacher and pupil appeals.

(1) Any teacher who is not satisfied with the action
taken by the administrative head in a disciplinary
case may appeal the decision in writing to the assist-
ant superintendent, associate superintendent, super-
intendent, and School Committee in proper order.

(2) Any pupil or any parent or guardian of any pupil
against whom disciplinary action is taken who be-
lieves that such action is unlawful or in violation of
these rules may so indicate in writing to the admin-
istrative head and the assistant superintendent who
shall investigate the matter.
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7. Washington, D.C.

PUBLIC SCHOOLS OF THE DISTRICT OF COLUMBIA

William R. Manning, Superintendent

IMPROVING PUPIL BEHAVIOR

A GUIDE TO ACTION

IN THE NATION'S CAPITAL

LuVerne C. Walker, Director of Curriculum

Washington, D. C.

1968 Reprint
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THE TEAM APPROACH

PRINCIPAL

TE &CHER

PUPIL

'PARENT

Counselor

Assistant
Principal

School Nurse

School Doctor

Social Worker

Psychologist

Psychiatrist

Disciplined behavior is most likely to occur

when each member of the school

understands his part and

practices it skillfully.

EACH TEAM MEMBER PERFORMS A VITAL
ROLE IN SCHOOL DISCIPLINE

Other school staff members

and personnel

provide specialized skills

essential to

the success of the program.

THE BEST DISCIPLINE RESULTS
WHEN ALL MEMBERS OF THE TEAM

WORK TOGETHER
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The PRINCIPAL member of the team

is the responsible administrative head of the school who
has authority over teachers, pupils, and all employees in

the school and

develops and maintains a wholesome climate of learning
and discipline within the building.

The effective principal

Iorganizes a coordinated master schedule which delineates
the duties of all personnel.

develops with his staff school polieies and codes for main-
taining and improving building discipline.

develops sound lines of communication between the school
and the community.

supports faculty members in disciplinary action.

utilizes student organizations, assembly programs, and
conferences to maintain higher standards of behavior.

coordinates educational opportunities and activities to
develop knowledge, understanding, and respect for the
law.

cooperates fully with the police..

takes final responsibility for the effective functioning of
the school team in maintaining discipline.



The TEACHER member of the team

is fully responsible for.discipline in the classroom and

uses this authority wherever contacts are made with pupils.

'The effective teacher

believes that orderly behavior is basic to learning.

arranges class seating to minimize the irritable behavior
which frequently results from proximity.

considers other physical features of the classroom.
For example : lighting; easy readability of blackboard
writing.

sets up and maintains standards of conduct.

teaches the meaning of respect.

maintains desirable classroom routines.

provides adequate supervision of pupils.

is alert td situations which may cause trouble, and takes
action before a problem develops.

informs the principal of potentially-serious behavior
problems.



The PUPIL member of the team

sees disciplined behavior as essential to rid f o r learning,

feels responsible for his own conduct and

does his part to maintain an orderly school.

The responsible pupil

attends school regularly and punctually.

comes to school neat, clean, and appropriately dressed.

lmows, understands, and follows all rules and regulations
of his school.

maintains a businesslike attitude toward school work.

realizes that conduct detrimental to the general welfare is
not tolerated.

reports problems to the teacher or principal promptly and
accUrately.

reports facts to parenth promptly and. with accuracy.



The PARENT member of the team

prepares the child for entering school as a pupil and

exerts a continuing interest in the scholastic achievement
and conduct of the child as he goes through school.

The responsible parent

provides for health needs, including adequate food, sleep
and activity, and suitable clothing and shelter.

provides conditions for home study.

sends pupil to school regularly and on time.

forwards written excuse promptly for all absence and
tardiness.

makes himself available to the school for conference or
consultation when necessary.

cooperates in furnishing accurate information concerning
the child when requested.

maintains standards of home behavior compatible with
standards of school behavior.

effects appropriate punishment when indicated.

avoids setting unrealistic goals and demanding impossible

achievement.



PUBLIC SCHOOLS OF THE DISTRICT OF COLUMBIA

Presidential Building
415 - 12th Street, N. W.

Washington, D. C. 20004

Superintendent's Circular No, 99

November 4, 1970

POLICY STATEMENT OF BOARD OF EDUCATION ON SUSPENSIONS

All suspensiorth shall be made by the principal or in his absence by the

acting principal.

Students should only be sent hc:ne during school hours when their behayior

is considered to be detrimental and would prevent the orderly continuancg

of classroom procedures.

If the conduct of the pupil is such that it would seem wise to call the Police

Department, the principal should first confer with the Assistant Superintendent

concerned unless the safety of others is at stake.

Students under sixteen (16) years of age should not be sent home at any time

until this action has been.communicated to the parent. Elementary students

should only be sent home in the company of the parent or authorized adult.

The principal or acting principal will notify the parent by telephone immedi-

ately of any suspension. This action is to.be followed by a notice in writing

to the parent and to the Ward Representative giving the reasons for suspen-

sion and the conditions under which re-admission may be made. This notice

is to be delivered by whatever means are necessary to guarantee delivery on

the date, of suspension.

A consultation must be held on the day following suspension to allow the

student an opportunity to state his case. At this meeting the following

people must be present: The principal, the suspended student, the parents

or. guardian of the student and the person responsible for recommending

suspension,

The principal wil) decide on the validity, length and terms of the suspension.

If a student is suspended from school for more than one.day, a hearing must

be held by the fourth day.

A dodket number shall be assigned to the case if the decision is for suspen-

sion.
4,1



Suspension of students for more than one day:

Notice to Central Offide--The principal will notify the appropriate Assistant

Superintendent of the suspehsion and of thc pending hearing.

At this hearing the f011owing people nust also be present: The principal,

the suspended student, thc parents or guardian of thc student and the person

responsible for recommending sus.pension.

If a student's parents or guardian or responsible adult cannot appear for the
hearing, the studenfis free to select his own adult representative.

'Appeals from the decision by parent or guardian may be made to the appro-
' priate Assistant Superintendent with final appeal to the Bdard of Education

through its Committee on StudCnt Activities.

The principal will advise .the parent of this 'right and of his responsibility
to forward such appeal. Such appeal will be made immediately by the parent
or guardian through the principal.

A record must be kept of each case and submitted, .upon request to the Board
of Education, for review.

The Superintendent of Schools shall be notified in writing by the Assistant
Superintendent of all suspensions.

Re-admission:

It is the principal's responsibility to communicate to the parents, at a
reasonable time, the date and conditions of re-admission and to provide
the follow-up necessary to insure prompt reinstatement of the student.



Adopted by thc Board of Education
on May 10, 1969

POLICY STATEMENT CONCERNING DRESSOF PUPILS

The schools 6xpect each responsible pupil to come to school neat, clean
and appropriately dressed. (Board approved pamphlet "Improving Pupil

Behavior")

Individual schools, with studerits, faculty and community involvement
shall develop school codes of dress within the generally accepted standards
of "neat, clean and appropriate" as outlined'in the pamphlet "Improving
Pupil Behavior" which has been approved by the Board of Education, and
from which Number 1 above is taken.

The schools, through the counselors, or school officials, will make every
effort to secure suitable articles of clothing for .any child in need, whose
parents .are not able to provide such items for him.

Only when the clothing of a child, including shoes, becomes offensive to
others in terms of cleanliness or when it disrupts the instructional program
in the school for other students because of its bizarre or immodest nature
which stretches the idea of appropriatenes's-to the breaking point, will
remedial action be taken. Such action, initially, will involve an appro-
priate request by the principal to the pupil to correct the condition. If the
pupil refuses, this becomes an undisciplined act on the part of the pupil
and will lead to an immediate conference with the responsible adult as the
first step in remedial action.

137



8. Colorado Springs

Colorado Springs Publc Schools
Thomas B. Doherty, Superintendent

Recommendations for
Board of Education Policy

Relating to the School Attendance Law of 1963

he Board of Education of and for School District No. 11, El 'Paso County, Colorado,

ursuant to its responsibility under the Colorado School Attendance Law of 1963

CRS 123-20-1 through 123-20-10) adopts the following definitions, policy, and

rocedures.

Section B. Grounds for Suspension, Expulsion, and Denial of Admission (123-20-7,

CRS 1963).

(1) (a) The following shall be grounds for suspension or

expulsion of a child from a public school during a school

year.

(b) Continued willful disobedience or open and persistent

defiance of proper authority;

(c) Willful destruction, or defacing, of school property;

(d) Behavior which is inimicable to the welfare, safety,

or morals of other pupils.

(2) (a) The following shall be grounds for 'expulsion from

or denial of admission to a public school:

(b) Physical or mentil disability such that the child can-

not reasonably benefit from the programs available;

(c) Physical or mental disability or disease such as to
cause the attendance of the child suffering therefrom to he
inimicable to the welfare of other pupils.

f)(1
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(3) (a) The following shall constitute additional grounds
for denial of admission to a public school:

(b) Graduation from the twelfth grade of any school;.

(c) Failure to meet the requirements of age, by a child
who has reached the age of six at a time after the beginning
of the school year, as fixed by the board of education
of the district in which the child applies for enrollment,
as provided in section 123-21-15, C.R.S. 1963;

(d) Having been expelled during the same school year;

(e) Not being a resident of the district, unless other-

wise entitled to attend under the provisions of article 29,

chapter 123, C.R.S. 1963.

Section E: Miscellaneous Provisions

13. No student shall be suspended or expelled for failure to participate in

religious or patriotic activities conducted at or by the school. However,

disruptive behavior in participation or nonparticipation may be cause for

suspension.

14. No student shall be suspended or expelled for political or religious

activities unless such activities are disruptive, violate an established

regulation, or incite defiance of proper authority.

15. The following conduct or conditions, if occurring in a school or on school

property, or if occurring while under the jurisdiction of the school or

under circumstances where the operation, welfare, oi decorum of the school

are affected, may be causes for the suspension or expulsion of students,

but such enumeration of conduct or conditions shall not be exclusive or

deemed to be a limitation on the causes. for suspension or expulsion of a

student.



a. Continuing academic failure

b, Extortion

c. Fighting

d. Gambling

e. Hazing

f. Immoral conduct

g. Insubordination

h. Persistent or recurring disobedience or disorder

i. Physical abuse or intimidation of another student, or of

school personnel

j. Poor personal hygiene

k. Possession, sale, distribution, or use of fireworks, firearms,

or paraphernalia designed to inflict bodily harm

1. Possession, sale,
distribution, or use of narcotics, drugs, or

alcohol

m. Possession, sale, or distribution of obscene literature or

objects

n. Smoking, including while a participant in a school activity in

which classroom decorum is appropriate

o. Tardiness

p. Theft or pilfeting

q. Truancy

r. Vulgar and profane language

s. Defacing, damaging, or
destroying of property
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NATIONAL JUVENILE LAW CENTER

A CENTER FOR YOUTH RIGHTS
AND JUVENILE LAW REFORM

Colorado Springs, cont.

SAINT LOUIS UNIVERSITY

April 1, 1971

SCHOOL OF LAW
3642 LINDELL BOULEVARD

SAINT LOUIS, MISSOURI 6310a
PHONE: 314-533-11666

Miss Pat ri ci a Lines
Harvard University Cent er for Law and Education
38 Kirkland Street
Ca rnbridge, Massachusetts 02138

Dear Miss Lines:

Ralph Faust of this office has indicated your interest
in some of the problems I encountered in negotiating
a suspension and expulsion code for Colorado Springs.
Briefly, there are several problems I faced that would
come up in most jurisdictions.

1. A model code adjusted to state law framewo rks
(if any) should be prepared before initial discussions
with the school authorities begin. I did not do this and
as a result got involved in a race with the board's
attorney in the preparation of a code.

2. Relevant organizations should be contacted for sup-
port before initial submission to the school board.
Organizations such as WR 0, student groups (if any), etc.
can be helpful merely by supporting the adoption of the
code. The attendance of public meetings by such groups
can also be helpful. Teachers' unions can exert a power-
ful influence on boards if you can show them a uniform
code will operate to their benefit. Analogizing student
rights to teachers' rights can be valuable.

3. Publicity in local paper s and speaking at group
meetings may also place subtle pressure on.the board. I
Emphasizing the arbitrariness of school discipline and its
contribution to dropout rates makes an interesting speech
to middle class persons.

/19
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Colorado Sprin3's , cont.

Miss Lines, April 1, 1971, page two.

4. Contacting individual principals and offering to
discuss the proposed code may cut some opposition.
I sent an offer to each principal to discuss the code
with him and his staff. I received few acceptances
but the meetings did result in some lessening of
oppo sition.

5. A program of school litigation should be pursued
during negotiations. Those cases brought should be
more carefully selected so that bargaining points will
not be lost. It is helpful to point out that all of this
unpleasant litigation =could have been avoided if the
proposed code had been in effect.

6. Legal opposition from the board's attorney can be
cut by the submission of cases supporting the general
propositions of the code. I found this device to be
valuable in cutting any supposed legal objections. Sub-
mission to the juvenile court judge may also have the
same effect. In some cases the juvenile probation de-
partment may wish to support the code to cut the ex.
pulsions they have to deal with as delinquent offenders.

7. Some boards are willing to adopt procedural safe-
guards that will not adopt substantive codes. In such
cases (as was mine) I suggest you get what you can and
litigate the rest as they arise.

8. A definition section can be a substantial tool for a
lawyer. A carefully drawn definition section can include
or exclude items of concern that cannot be solved in
direct terms because they are unacceptable to the board.
In large measure such a section can determi ne the
coverage and effect of the code.

Finally, the packet you are preparing will be of great
value to L.S. attorneys. When I did my initial prepa-
ration of a code I would have been overjoyed to have had
assistance like this. As it was I just read the cases and
sent for codes already in effect in other cities. The
packet will be a valuable tool.

Sincerely,0
A. Cannon

A ociate Director
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IV. Examples of Official Codes

B. State-wide Policy Statements

143



State of Washington
SUPERINTENDENT OF PUBLIC INSTRUCTION

Olympia

March 16, 1970

BULLETIN NO. 39-70

TO: School District Superintendents, Chairmen of Boards ofDirectors, Secondary School Principals, Counselors, andIntermediate School District Superintendents

FROM: Louis Bruno, State Superintendent of Public Instruction
RE: Guidelines to School Districts relating to Student-BoardRights and Responsibilities

Pursuant to a recent United States Supreme Court decision [Tinkerv. Des Moines Community School Dist., 393 U.S. 503 (1969)], theState Board of Education has promulgated the enclosed guidelinesfor basic assistance to local school districts in formulating localregulations which relate to student-board rights and responsibilities.
The State Bnard expressly recommends that these guidelines beutilized in giving substance and effect to those rules of localdistricts which provide for student dismissal from Washington publicschools. It should be noted that: (1) the guidelines were developedby the Board after careful legal research and study by the office ofthe State Attorney General; (2) the guidelines represent the legalminimum which is to be required of school authorities in givingeffect to student dismissal from a public school.

With student unrest, insecurity and protest invading public secondaryschools, serious situations will occur from time to time which willtest the legality of school rules to the utmost. In such a circum-stance, local rules must comply with legal realities. Our publicschools can do much to enhance the education of young people byproviding a learning environment in which the rights and responsi-bilities of both school authorities and students are preciselyunderstood and clearly documented. In this endeavor as the guide-lines suggest, input from students, their parents and their teacherswill be of significant and lasting value.

Llewellyn 0. Griffith
Consultant
Administrative ServicesLOG:nst

Enc.
cc: Private School Administrators
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GUIDELINES TO SCHOOL DISTRICTS
RELATING TO STUDENT-BOARD RIGHTS AND RESPONSIBILITIES

Adopted by the State Board of Education
March 5, 1970

INTRODUCTION

The fundamental purpose of the school is to provide educational
opportunities for children and youth. If this purpose is to be
achieved effectively, a satisfactory learning environment must be
established and maintained. By statute the local school board is

authorized to establish, subject to statutory limitations and to
rules and regulations of the State Board of Education and the
Superintendent of Public Instruction, those rules of conduct
essential to the achievement of the purposes of education.

At the same time, children and youth, by statute and by constitu-
tional grant, have certain individual rights and privileges which
must be preserved.

One basic purpose of education, since the establishment of our
public school system, has been to develop an understanding and an
appreciation of our representative form of government, the rights
and responsibilities of the individual, and the legal processes
whereby necessary changes are brought about. To achieve this
purpose it is incumbent upon school districts to observe the funda-

mental concepts of due process in establishing local rules and
regulations governing the conduct of the school.

SCHOOL RULES

Schools are statutorily authorized to make reasonable rules.
Whether a given rule is reasonable is a legal conclusion which
cannot always be accurately predicted. As a generality, suffice it

to say that a rule is reasonable if it utilizes a reasonable means
of accomplishing a legitimate school purpose. The promulgation of
written school rules may minimize potential friction between admin-
istration, teachers, parents, and students. Input from all of these

sources is valuable; and, as the breadth of the input increases so

does the likelihood that a court will find the end products of the

process to be reasonable.

This presentation will offer suggestions of a nonlegal nature
descriptive of a sensible exercise of the rule-making power. The

first step in this procesr is the recognition by school authorities



of their statutory rule-making power. Most importantly, they mustexercise this power in a sensible manner, which really means thatthey promulgate written rules in a manner which is externallyrecognizable as just and wise. As noted above, input from allsegments of the community is legally prudent and educationallysound. In addition, a final written set of rules should be madeavailable to all concerned parties.

As a cautionary note it should be observed that there are some typesof conduct which are very sensitive to regulation by school rules.This is activity which comes within the protection of the FirstAmendment to the United States Constitution. The prohibitionscontained within that amendment are applied to the states throughthe Fourteenth Amendment. Generally, the First and FourteenthAmendments then prohibit states from unduly infringing upon therights of speech and expression held by the people.
In the school setting, this restriction on state action limits themanner and extent to which school rules may limit the speech andexpression of students. The United States Supreme Court in Marchof 1969 declared that First Amendment rights of students could notbe regulated unless the school authorities could show that thefailure to regulate would create a material and substantial disrup-tion of school work and discipline [Tinker V. Des Moines CommunitySchool Dist., 393 U.S. 503 (1969)]. Thus, schools should undertaketo develop creative ways of providing time and space for studentexpression without materially and substantially disrupting the workof the school.

APPROPRIATE PROCEDURE

The Fourteenth Amendment to the United States Constitution requiresthat no state shall deprive any person due process of law. Theelements of due procedural process which must be present in a schooldismissal are: (1) notice of the charges, and (2) an opportunityfor a fair hearing before dismissal.

Notice should be in writing. If the student is accused of breakinga written school rule, that rule should be stated in the notice.If no particular written school rule was broken, a detailed articu-lation of the school policy which was offended should be includedin the notice. In addition, the student's notice should contain abrief description of the alleged conduct which necessitated theinitiation of disciplinary procedures. This notice should bedelivered to the student a sufficient length of time before thehearing to allow the student to respond intelligently to the charges.

Fourteenth Amendment due process requires that school officialsobserve the rudiments of fair play when conducting dismissal hearings.The exact elements of fair play will vary with the circumstances.However, in almost all hearings, at least the following should beobserved:
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(1) The student should be given an
opportunity to give his

version of the facts and their
implications. He should

be allowed to offer the
testimony of other

witnesses and

other
evidence.

(2) The student should be allowed to observe all
evidence

offered against him. In
addition, he should be allowed

to
question any

witness.(3) The hearing should be
conducted by an

impartial hearing

individual or board -- not one
involved in the alleged

infraction or one
biased prior to the

hearing.
(4) The hearing

authority shall make his
determinations

solely upon the
evidence

presented at the
hearing.

(5) The hearing
authority shall state within a

reasonable

time after the hearing his finding as to
whether or not

the student charged is guilty of the
conduct charged and

his
recommendation as to the

disposition, if any, of the

.disciplinary action.
(6) If the hearing

authority
recommends

dismissal of the

student, the student may request review of his case by

the board of
directors. If a

complete record of the

hearing was kept, the board may review his case on that

record. If a
complete record was not kept, the board of

directors should give the student a second
hearing to

decide if the hearing
authority's

recommendation should

be
followed.

(7) Either side should have the right to keep a record of any

hearing at its own
expense.(8) At the time of

informing a student of his
dismissal from

school, the
administration must advise him of his right

to a fair hearing and the
schedule of time to be

observed

by the
accused in making his request for hearing. This

time
schedule should be adopted as a board rule and be

available to the
student in written form.

Failure of the

student to timely request a fair
hearing shall relieve

the school board and
administration of the

necessity of

providing a
hearing.
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OF RHODE ISLAND AND PROVIDENCE PLANTATION

S TATE AGENCY FOR
ELEMENTARY & SECONDARY EDUCATION

ROGER WILLIAMS BUILDING
HAVES STREET, PROVIDENCE, R.I. 0290B

POLICY STATEMENT

on

STUDENTS' RIGHTS

It is true of our era that the element in society that is probably

most sensitive to the need for and the beauty of justice is its youth.

This especially appears to be the case in our Nation, which was built on

the concept of justice for all.

To acknowledge that in every society there exists some degree of dis-

crepancy between "creed and deed" is not to say that the ideals of a parti-

cular society are lacking either in moral validity on the theoretical level

or in practical efficacy with respect to their impact on the collcctive

life of that society. Nor should such an acknowledgement be construed to

excuse such discrepancies as do exist. Rather it should be interpreted

as a humbling yet exhilarating challenge to that society to renew its

fundamental commitments in the moral order and to strengthen its resolve

to fulfill those commitments. And there are no places in which it would

be more fitting to begin meeting that challenge in earnest than those in-

stitutions which are dedicated both to inculcating a reverence for the

stated goals of the society in the hearts and minds of its young and to

meeting the needs of those very persons who seem to hunger the most for a

setting in order of society's house. Those institutions, of course, are

the schools, and those persons are students.

Every school constitutes a community in miniature, and each of those

communities should -- and very well could -- serve as a model of advanced

civilization, whose sinews are comprised of honest, open, respectful and

equitable interpersonal relationships between and among citizens of all the

types represented in the population.
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It is the Board's purpose in promulgating this statement to call

special attention to a subject that until very recently has been almost .

entirely neglected. Such focusing should in no way be interpreted as

an implication that the subject of students' responsibilities -- which

matter, of course, is an insistent and inevitable companion to that of

students' rights, has diminished in importance. Nothing could possibly

be further from the truth. Indeed, the question of students' responsi-

bilities, viewed in the light of its long ignored sister subject, now

takes on heightened meaning. At this point and in this document, how-

ever, and in view of adequate past emphasis on the responsibilities of

stlidents, it should suffice to reaffirm that every student has a respon-

sibility to act always in such a way that he does not abrograte the

rights of any of his fellow students or of any school authority; further,

every student has a responsibility to use his own abilities and talents

to gain optimum learning benefits from the considerable opportunities

which the obervance of his rights by others guarantees him.

In accordance with these beliefs--and recognizing the legal rights

of local school committees, parents, teachers and other citizens--the

State Board of Education strongly urges all school authorities in Rhode

Island to adopt practices and procedures which recognize the following

principles:

AS AN INTELLECTUAL BEING, EVERY STUDENT HAS A RIGHT TO SEARCH

VIGOROUSLY FOR TRUTH BY EXAMINING OPPOSING IDEAS, AND TO ESPOUSE

AND EXPRESS IN ANY ORDERLY MANNER:WHATEVER VIEWS COMMAND THE
ASSENT OF HIS MIND. WHERE THE SOUNDNESS OF HIS POSITION CAN

NEITHER BE PROVEN NOR DISPROVEN WITH HARD DOCUMENTATION, HE

SHOULD IN NO WAY BE PENALIZED ACADEMICALLY FOR HOLDING THOSE

VIEWS. AND IN NO CASE SHOULD HE BE SUBJECTED TO DISCIPLINARY
ACTION FOR COMMITTING WHAT MIGHT APPEAR TO SOME -- AND WHAT

MIGHT INDEED BE -- AN INTELLECTUAL ERROR.

AS A PERSON WITH HUMAN DIGNITY, EVERY STUDENT HAS A RIGHT AL-

WAYS AND IN ALL CIRCUMSTANCES TO BE TREATED WITH RESPECT AND

COURTESY AND NEVER UNDER ANY CIRCUMSTANCES TO BE RIDICULED.
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AS AN INDIVIDUAL ENTITLED TO SOME INSULARITY, EVERY STUDENT

HAS A RIGHT TO PRIVACY WITH RESPECT TO MATTERS OF PURELY OR
PREDOMINANTLY PERSONAL CONCERN TO HIM SUBJECT, OF COURSE, TO
SUCH LEGITIMATE LIMITATIONS AS ARE REQUIRED TO PROTECT ANY

SUPERSEDING RIGHTS OF OTHERS AND OF THE INDIVIDUAL STUDENT

HIMSELF.

AS A CITIZEN LIVING IN A SOCIETY OF JUSTICE AND ORDER, EVERY

STUDENT HAS A RIGHT NOT TO BE DISCIPLINED 1N ANY SUBSTANTIAL

MANNER EXCEPT UNDER CONDITIONS THAT CONFORM TO REASONABLE

STANDARDS OF DUE PROCESS.

AS A MEMBER OF AN INSTITUTION COMMITTED TO DEMOCRACY AS A WAY

OF LIFE, EVERY STUDENT HAS A RIGHT TO PARTICIPATE, TO A DEGREE

CONSISTENT WITH LAW AND WITH THE LEVEL OF MATURITY CHARACTERISTIC

OF HIS AGE, IN THE MAKING OF DECISIONS THAT AFFECT THE CORPORATE

LIFE OF THE COMMUNITY EXISTING WITHIN THAT INSTITUTION.

AS AN INDIVIDUAL WITH FREEDOM TO ADOPT AND EXPRESS UNIQUE TASTES,

EVERY STUDENT HAS A RIGHT TO CHOOSE HIS OWN MANNER OF DRESS AND

OTHERWISE TO ARRANGE HIS PERSONAL APPEARANCE UNDER NO RESTRICTION

(OTHER THAN THOSE DICTATED BY CONSIDERATIONS OF HEALTH AND SAFETY)

THAT DOES NOT BY LAW APPLY TO ADULT CITIZENS IN THE LARGER COM-

MUNITY.

AS THE PRINCIPAL CONSUMER OF THE EDUCATIONAL SERVICES WHICH THE

SCHOOL EXISTS TO PROVIDE, EVERY STUDENT HAS A RIGHT TO EVALUATE

THE QUALITY AND RANGE OF THOSE SERVICES AND THE MANNER IN WHICH

THEY ARE DELIVERED, AND TO HAVE HIS APPRAISAL GIVEN SERIOUS CON-

SIDERATION BY THOSE RESPONSIBLE FOR PROVIDING SUCH SERVICES.

AS A PERSON WITH A UNIQUE SET OF POTENTIALITIES TO BE ACTUALIZED,

AND AS A FREE HUMAN BEING RESPONSIBLE FOR CARVING OUT HIS OWN

DESTINY, EVERY STUDENT HAS A RIGHT TO PARTICIPATE TO A'SUBSTANTIAL

DEGREE IN THE SHAPING OF HIS OWN EDUCATIONAL PROGRAM.

AS A MEMBER OF A DEMOCRATIC SOCIETY, EVERY STUDENT HAS A RIGHT,

INDIVIDUALLY OR IN CONCERT WITH HIS FELLOWS, TO PETITION IN AN

ORDERLY MANNER FOR THE REDRESS OF GRIEVANCES.

So that all concerned will have full and clear knowledge of the limits

within which they will be required to operate, it is suggested that local

school authorities publish and distribute in convenient form to all parents,

students, teachers and administratOrs all rules and regulations that are

in force withrespect to student behavior, as well as all procedures that

have been established to enforce such rules and regulations and to safe-

guard the rights of those to whom they apply.

Adopted by the
State Board of Education
June 11, 1970
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Massachusetts Department of Education, Youth Advisory Council

Guildelines for Student Rights and Responsibilities (1971)

WHAT IT'S ALL ABOUT

Schools are for students. Schools reflect the educationalphilosophy of the community served. Parents, school staff, andstudents are in pursuit of a common goal, a program preparing theparticipants for full, active, responsible participation in the communi-ty throughout their lives.

Such a program implies an appreciation for what has precededus, an understanding of who and where we are, and the opportunityto exercise our rights and assume our responsibilities in partici-pating in the determination of the community's direction.

Such a program promOtes individual freedom, responsibility,and productive citizenship, as well as recognizes the rights and thestandards of the community.

Such a program protects an individual through limitations uponthe rights of others by living up to the guarantees of the U.S. Con-stitution and the laws of the Commonwealth.

Personal or public irresponsibility, anarchy, or violence haveno place in American democracy; neither do the extremes of regimen-tation and authoritarianism. The street can never be the alternativefor the 'healthy productive development of citizens; schools cannottolerate conditions that drive students into the streets.

This statement provides guidelines to aid local communitiesdevelop school-student, community-citizen relationships that hope-fully will nuture balance between individual human beings, and theirinstitutions.



HERE IT IS

1. School committees are legally responsible for the establishment
of school policy, and every effort should be ,extended to include
in the formulation of school policy consideration for the develop-
ing maturity of the student. Concomitant responsibilities flow
from the exercise of rights and privileges. Tantamount among
these, are: 1) respect for ones self; 2) respect for others and their
rights; 3) respect for individual dignity; 4) respect for legally
constituted authority and the legal responsibility of those in
authority.

2. All rules and regulations to maintain the process of education
must be common knowledge. Orientation programs and free stu-
dent handbooks should provide this information in clear and under-
standable language. Any changes should be widely publicized in
print in both school and community media, and no revlation should
Itie summarily drafted and enforced.

0 School Committees, professional staff, and Student Governments
should work cooperatively within the limitations prescribed by law
in the establishment of these regulations. The amending, appeal,
and studentreferenda and recall processes for the establishment
and enforcement of these rules should be clearly dermed and made
available to all interested and affected parties.

4. Students must be free to establish and should be encouraged to
participate in student governments that provide all students,
through a. representative system, a voice in school affairs. All
registered students should be eligible to hold office.

5. Schools are for students and students should be involved in the
educational process in their schools. Professional staff should
solicit student suggestions and recommendations concerning cur-
ricular offerings. Curriculum committees in local schools should
include students in their membership. Curriculum offerings in
local schools should meet the needs and interests of all students.-



6. A committee of students and professional staff should be formed
to plan and organize school assembly programs. Suggestions from
non-committee members should also be encouraged and considered.
Such assemblies are an important part of the total instructional
program and topics or speakers of contemporary interest to stu-
dents should be encouraged whenever possible. In the cases of
controversial topics or speakers, presentations should be bal-
anced in terms of existing major points of view.

7. Freedom of speech is guaranteed to all citizens, and students
must be allowed to exercise their constitutionally protected rights
of free speech, petition, and assembly as long as they do not
interfere with the educational process.

a. Materials presented to students should be relevant to the course
and appropriate to the maturity level and intellectual ability
of the students. Students should have the opportunity to in-
vestigate different views related to topics and materials intro-
duced or presented. Teachers should, at all times, strive to
promote tolerance for the views and opinions of others and for
the rights of individuals to form and hold differing views and
opinions. The teacher should further be responsible to permit
the expression of the views and opinions of others and to en-
courage students to examine, analyze, evaluate, and synthesize
all available information about such topics and materials.

b. School newspapers, yearbooks, literary magazines, and other
publications should be guaranteed the right of freedom of the
press, subject to the existing laws of libel and obscenity. As
learning experiences within the school, the staff should have
qualified advisors and should seek the highest publication
standards. Other non-school sponsored student publications
should be subjected to locally determined procedures for dis-
tribution on school premises.

8. The activities of students other than at school functions, carried
on entirely outside of normal hours and off school premises, should
not be the responsibility of the school and no student should be
penalized because of such outside activities.
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9. Students should be allowed the use of school facilities for extra-
curricular activities and should be encouraged to participate in
these, including clubs, recreational events, and other such related

activities. These activities must be scheduled in keeping with

normal school committee regulations and provide for supervision
according to school rules.

10. Students have a right to an education and to the equality of educa-
tional opportunity. Disciplinary measures that deprive him of this
right should be utilized only in extreme cases. Disciplinary ac-

tions of administrators and teachers ihould be fair and consistent
in all cases and resorted to only when the student, by his conduct,

reveals his inability to recognize the rights of others. Suspension
should be considered only prior to notification of parents or guard-
ian and a definite period of time shoRld be stated. A parent con-
ference should be held as soon as possible. Students should have
the opportunity to make up work missed during this period and
provisions for striking the suspension from the record, if later
proved unwarranted, should be established.

11. Upon termination or graduation from school, every student should
have the iight to review his school records. Only academic and
attendance information on record should be released to requesting
agencies and institutions by the school and only with the approval

of the student and/or his parents.

12. Local schools should establish a cleerly defined procedure for the
consideration of student problems and the processing of student

complaints. This procedure should be developed cooperatively

between the students arid professional staff and students should be
guaranteed the right of Due Process.

The Board of Education of the Commonwealth of Massachusetts

encourages each community to seriously consider guidelines as ex-
pressed above and, wherever appropriate, to effect necessary changes.
The effective implementation and development of a climate for learn-
ing requires the exercise of good faith on the 'part of students, par-
ents, and school personnel, and a basic respect for the worth of each
individual and his ability to contribute to his community.
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IT'S UP TO YOU

I. The School Committee of each city, town or region should con-
vene a committee for ad hoc local development. The membership
of this committee should adequately represent students, liarents,
teachers, administration, school committee and citizenry.

II. This Committee should identify existing school policies in the
following areas:

1) School governance

a) student government process
b) administrative rules and regulations
c) applicable local ordinances

2) Curriculum development

a) program of studies
b) curriculum committee(s)
c) procedures for revision

3) Extra-curricula activities

a) membership and advisors
b) scheduling
c) programs

4) Utilization of existing school plant

a) availability
b) adult supervision
c) appropriate program facilities

III. The Committee should correlate- their findings with the adopted
guidelines,, propose ways and means for local implementation,
wherever needed, and present its recommendations to the local
School Committee for adoption "or modification.

IV. File on November 15, 1971, a report with the Chairman of the
local School Committee, and the Massachusetts Department of
Education indicating what the Committee has accomplished:

This report should include:
a) the committee objectives
b) its composition and membership
c) a report of its meetings, or sub-committee meetings
d) the recommendations
e) recomitendations adopted by the Local School Committee

155 161



WE DID IT!

The student rights and responsibilities effort originated last
spring simultaneous to the disturbances which occurred in several
Massachusetts High Schools. Upon the initiative of Commissioner
Sullivan, the Youth Advisory Council began to attack the problem.
We have been working on the project since then. In order to keep
this a cooperative effort, we formed a Task Force of students and
adults who have contributed to a draft of the Student Rights and
Responsibilities.

The Youth Advisory Council decided to form a subcommittee
for this effort and worked on it through the summer, into the fall up
to Wednesday, December 29th. On this day, members of the Youth
Advisory Council subcommittee aided by Rene J. Bouchard, Jr.,
Director of the Bureau of Civic Education, and Miss Helen Smith of
the Department of Education's Legal Counsel, drew up our fust
working draft. This draft was then sent out to the original Task
For& members for their reaction and suggestions.

At the request of the Commissioner of Education, we met as
a student-adult Task Force on Monday, January 18 at the Department
of Education. Representhtion included adults and professionals
from the Depaitment of Education, Massachusetts Association of
School Committees, Massachusetts Association of School Super-
intendents, Secondary School Principals' Association, Junior High
School Principals' Association, Elementary School Principals'
Associition, Massachusetts Teachers Association, American Feder-
ation of Teachers, and the Massachusetts Congress of Parents and
Teachers. Prior to the joint meeting on Monday, several of the
above mentioned groups met to respond to our document The meet,
ing was very encouraging and helpful. The general atmosphere
from all groups indicated an acceptance of the Youth Advisory
Council's work.

From here, the document was taken to the Youth Advisory
Council's monthly meeting held at Wellesley High School on Wed-
nesday, January 20. Here, together with Commissioner Sullivan, the
Youth Advisory Council reviewed the draft and incorporated into it
.the suggestions made by the various groups at Monday's meeting. I'd
like to stress that this document is a cumulative, cooperative effort.

156
,

Thomas O'Brien
Y.A.C. Representative to the State

Board of &location
Southbridge, Massachusetts



6 ooi 1:vtning- Globe Thursday, February 25, 1971

cjiudents

win OK

On rights
The state Board of Edu-

cation today endorsed "in
principle" a statement on

student rights and

responsibilities drawn up

ty its Youth Advisory
*: Council.

The board took the ac-
tion after a lengthy debate'
:on the exact degree to
which it should endorse the

statement.
Several 'board members

questioned whether the
board should appear to be
giving its complete support
to a document which con-
tained some parts that in-
dividual board members
questioned. ..

Meeting in front of a
room* crowded with about
50 students representing
high schools throughout
the state, the board finally
decided to "accept and en-
dorse in principle" the Mil-
dent's ideas and to send the
guidelines out to local com-
munities, where they are to
be used as a basis for dis-
cussion.
The board made it clear
that it was not mandating
these guidelines and that it
might at a later date make
a policy statement of its
own.

State Education Comr.
Neil Sullivan urged the
board to go along with the
student-drafted guidelines,
saying they are "urgently
needed."
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Two gtticlolinc whigh
board members particular-
ly questioned related to
student activities outside of
school and to the confiden-
tiality of student records.

One guideline said stu-
dents should not be penal-.
ized for activities outside
school hours and off school
premises.

The other said that only
academic and attendance
'records should be released
after a student graduates
from high school, and then
only with his or her par-
ents' approval.

Several board members
questioned whether or not
this would hurt students in
applying for colleye admis-
sion because colleges fre-
quently want information
beyond academic records.

One board member sug-
gested that he would not
hire a student who refused
to let him see high school
records.

The chairman of the
Youth Advisory Council,
Thomas O'Brien of South-'
bridge, explained that the
guideline was an attempt
to protect students' privacy
and to keep outside sources .
from records that aught
damage a student's career.
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AT of F.iphts yesterday mem-
bers of e 11..ard stuctents ask for more control of
their eriur::::.7. Mrs. FAe Kipp of Lekington, makes a point during hearing.

.111% Me
.xer d

By MURIEL COHEN

4 bJI of rigts high
su'000l student.s some conirol
over their own eddcation was
err:roved yesterdly by the
state Board of Education.

The code.. designed as a
gu:deline fer :peal school corn-
mittoss. Cs for student in-

:qtr.!
educational onportunity !qr ail
students and specific proce-
dures for dolling witn prob-
lems ane complaints.

While the new szudent ri;hts
rnemure is not mandatory, the
Boa:d of Education has pro-
peued that lo'nl school com-
mittees estAlish ad hoc com-
mittees to report by Nov. 1.1.
1971 on oti.:sfo:e
lion of the recommendations.

THE 12.POINT 'document
waS drawn up hy a suocomrnit-
tee of the stote's new Youth
Advisory Coii ahd a task
tc.rce of adu:ts representing
princip a I s , supernrendenis,
to..:hers, schocl committees
ard

..**.er quibh:ing over
1:4 of some of tr flatements,
the board entioned the rights
prmsuis hciors an audience
Unit otuisents from
schot.ls across the state.

AMONG THE RECO:11.11EN.
DATIONs:

Proiessitm: staff should
solicit cutlent suggestions
:.ha tici crn-
cernihg r.r.d

should in-

7 alitrved
to evcrr.te con,:

.::v . -1 rt
trle ptz.fi.:on ard a--

". !!

...It...ft...es bde OKd
sunbly as long as they do not
interfere with the educauonal
process."

* School newspaners and
other student pubHcations
must be guaranteed the right
of freedom of the press subiect
to the existing laws of libel
and obscenity.

Student activhies OutSide
nf crhnnl Imin-A and school
premises should not be the re-
speribility of the school nor
should any student be penal.
ized for such parucipation.

O Students should be' en.
couraged to use school facili-
ties for . extracurricular ac-
tivities. .

Disciplinary measures
which deprive students, of the
right to an education should oe
used only in extreme'cascs.

Schools should establish

clearly defined procedures for
dealing with student coin-
plaints and problems.

Students should be pro-
1.ided with free handbooks spe-
cifying rules .and regulations
estsblIshed With the help of
school committ, Professional
staff and students.

YESTERDAY'S Vote calls en
Iwo! crhnni committees to
Identify school . policies In
school.governance, curriculum
development, extra.curricular
activities and use of schOol .

plant In relation to student
rights, and to propose ways of.
complying with the new co&

*. licatIon.
The board yesterday elected

Mrs. itae C. Kipp az chairman.
She Is the first woman to hold
that post in the board's his-
tory,

SOSTON HMO stmminini, FEMIART 26, 1171 B 5
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Excerpts from New York State Education Law, 3214 (6)(b) - (e)

b. The board of education, board of trustees, or sole trustee may
adopt by-laws delegating to the principal of the district, or the principal
of the school where the pupil attends, the power to suspend a minor for a
period not to exceed five school days.

c. No pupil may be suspended for a period in excess of five school days
unless such pupil and the person in parental relation to such pupil shall have
had an opportunity for a fair hearing, upon reasonable notice, at which such
pupil shall have the right to representation by counsel, with the right to
question witnesses against such pupil. Such hearing shall be held before the
superintendent of schools if the suspension was ordered by him. An appeal to
the board of education shall lie from his decision upon such hearing. If the
suspension shall have been ordered by the board of education, such hearing
shall be before such board.

d. In the case of a suspension by the principal pursuant to paragraph
b of this subdivision, the pupil and the person in parental relation to him
shall, on request, be given an opportunity for an informal conference with
the principal at which the person in parental relation shall be authorized to
ask questions of complaining witnesses.

e. Procedure after suspension. In the case of a minor who is suspended
as insubordinate or disorderly, immediate steps shall be taken for his

commitment as provided in this section, or for his attendance upon instruction
elsewhere; in the case of a minor suspended for other cause, the suspension
may be revoked whenever it appears to be for the best interest of the school

and the minor to do so.
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V. Models Prepared by Students or Lawyers

A. As Amendments to Existing Codes
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MEMORANDUM

TO: The Board of Education of the Oakland Unified School District

FROM: The Oakland Lawyers' Committee Project

DATE: September 23, 1969

RE: RECOMMENDED REVISION OF "TENTATIVE ADMINISTRATIVE BULLETIN 25,

STUDENT DISCIPLINE AND CONTROL POLICIES" (ATTACHED)

On June 17, 1969 the Superintendent of Schools submitted to

the Oakland Board of Education a document entitled "Tentative

Administrative Bulletin 25, Student Discipline and Control Policies

(TAB 25). It is understood that TAB 25 was developed by the Super-

intendent's staff in cooperation with the Negotiating Council

representing the teaching staff.

At the request of the Oakland Lawyers' Comittee Project, the

Oakland Board of Education postponed its consideration of TAB 25

until September 30, 1969 to give the Lawyers Committee time to study

it and involve other organizations in making recommendations.

During the course of its consideration of the subjects included

in TAB 25, Lawyers Committee members, associates, and staff have

engaged in extensive research, with emphasis on the civil rights of

students, the legal responsibilities of school personnel to students

and parents, procedural due process in suspension and expulsion pro-

ceedings, and other issues. In addition, the Committee has solicited

the viewpoints and suggestions of a great many other organizations

and individuals. This process has included two open meetings,

extensive correspondence, and a great many private conferences. The

Committee also has made a comparative analysis of discipline policies

and procedures in effect in many urban school dist ic s'throughout

the United States.
if
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In developing the attached revision of TAB 25, the Committee
has added provisions to reflect the fact that students do have con-
stitutional rights and that it is possible to place reasonable
limitations on police activities in the Oakland Public Schools. In
general, the Lawyers' Committee has tried to suggest ways in which
"control" may become a by-product rather than a primary goal of the
discipline policy. These include suggestions for improving communi-
cations with parents and for meaningful participation both by
students and parents in the formulation and implementation of the poli-
cies and procedures.

Along the way, the Lawyers' Committee also has suggested certain
simplifications of language, standardization of terms and overall
reorganization which make the document easier to read and understand
and, perhaps, friendlier.

The following comments may assist in inderstanding the nature
and basis for the more extensive changes.

General

The document has been shortened wherever possible. The Lawyers'
Committee has added provisions, where appropriate, to insure that
communications with parents who do not understand English will be
in the language they understand.

Wherever possible, emphasis has been placed upon fostering an
atmosphere conducive to learning, i.e., that the uninterrupted
operation of each school as an educational institution is of upper-
most importance. We have taken pains to stress that this goal should
be placed ahead of such things as, e.g., police investigations of
matters unrelated to school attendance (see p. 14).

TAB 25 includes extensive verbatim quotations from the Education
and Penal Codes. The Lawyers' Committee believes that it is unnecessary
and undesirable to use the rather stilted and threatening language of
the statutes. The matter of the severity of punishment for violations
of the criminal law certainly is a concern of the Courts and the
Probation Department, but not of the Oakland Public Schools. Accord-
ingly, the statutory material has been paraphrased. To the extent
that the exact language of the statutes seemed to be potentially
useful to those who will be using the document, it has been included,
verbatim, in the Appendix.

School-Site Discipline Committee (pp. 14-6,7, 8)

Section "B", beginning at the bottom of page 14, dealing with
the composition and responsibilities of the School-Site Discipline
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Committee, contains the first major innovation introduced by the
Lawyers' Committee. TAB 25 provided for the development of School-
Site Discipline policy by "the Faculty Advisory Committee or a separate
school discipline committee" (presumably limited to members of the
certificated staff). No provision was made for participation either
by students or parents.

While we believe that final responsibility for decisions
respecting questions of discipline and student conduct must rest
with the school staff, we also are convinced that parent and student
involvement, at least in the formulation of school policies and
procedures, should not be viewed as any form of "interference" with
school administration. Instead, such participation should be tried
out, if only on an experimental basis, as a Means by which the
community may become involved in a meaningful way in the affairs of the

s chool.

Subparagraph "f" on page 5 was added to pave the way for some form

of student self-government in discipline matters. No attempt was
made to spell out the details as this would necessarily depend upon
factors peculiar to each school.

Neither was an attempt made to spell out the exact composition
and number of members of the School-Site Discipline Committee (see

top of p. 5). This would be worked out by the principal. At some
schools it is probable that the parent representative would be

elected by the Parent-Teachers Association. At other schools the
School Community Council might make the desigmation. It would also
be possible to include designees from more than one parent organization.

The Lawyers Committee recognizes the potential difficulties
inherent in involvement of elementary school students in the matters
with which the School-Site Discipline Committee will be concerned.
In the case of elementary schools it may, therefore, be desirable
to limit membership to sixth graders. The handbook on student conduct,
to which reference is made at the top of page 6 , probably should be
distributed to students as well as the staff and also should be
available to interested parents.

The Lawyers Committee has attempted to make it clear that the
responsibility of the School-Site Discipline Committee is limited to
the development and review of policies and procedures and that it has

no responsibility or authority with respect to day-to-day implementation.

In other words, the School-Site Discipline Committee would not be
looking over the shoulder of the school staff with a view to
approving or disapproving particular decisions. In this connection,

it should be noted that student application to the School-Site
Discipline Committee for review of the question whether, in the
future, school authority should be exercised differently (see p. 8

under "Responsibilities of Students"), is not meant to be an "appeal"
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in the sense that the School-Site Discipline Committee could in-
fluence a decision already made. The intention is simply to give
students and parents a reasonable avenue to resolve any doubts about
the appropriateness of a particular rule or regulation.

To insure maximum participation by all parents as well as the
best possible understanding of district-wide and School-Site
Discipline policies and procedures, the Lawyers' Committee has
suggested, (at page 7 under "F. Securing Parent and Community
Support... .?.tc."), the mailing by each sehool of a notice in
English and Spanish to the parents of the children who attend it,

inviting them to participate in the designation of the parent repre-
sentatives to the School-Site Discipline Committee. We do not believe
that it is enough simply to leave this notification in the hands of

the parent organizations themselves. We believe that this small
contribution by the District of clerical and mailing expenses will
produce, benefits of' immeasurable value in terms of improved school-
community relations.

Corporal Punishment (p. 10)

The subject of corporal punishment was included in TAB 25 bet-

ween the subjects of suspension and referral of serious discipline

cases to the Central Review Board. We have suggested the relocation
of that section to page 10, following "Fsponsibilities of Princi als."

We feel that this location is appropriati-because the respons bil ty
for corporal punishment lies with the principal or his designee.

Also, because corporal punishment, if it is administered at all, is

to be administered only to male elementary and Junior high school
students, who probably are somewhat less likely to be involved in

suspension and expulsion proceeding. Finally, because corporal
punishment normally would be an alternative to suspension or expulsion.

The Lawyers' Committee has elected to take no position on the
question whether corporal punishment should be eliminated altogether.
The Lawyers' Committee has suggested only that such punishment should
not be administered unless its administration has been expressly
authorized by the child's parents at the beginning of the school year.

Emergency Dismissal Plan (pp. 12-13)

The "Emergency Dismissal Plan" contained in TAB 25 made no
provision for the notification of' the parents of dismissed children.
The Lawyers' Committee has added such a provision. The Lawyers'

Committee recognizes the practical difficulties inherent in the
administration of such a procedure, but believes that the school,
in cooperation with parent groups, should address itself to the
problem and develop a notification plan for each school.

t'.4")
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Return to School and Reenrollment Following Disorder (p. 14)

TAB 25 provides the following procedures when school is reopened

following a disorder. Students may return to their classes imme-
diately, with the exception of those illegally absent during the
disorder, or involved in the disorder. These students would auto-
matically be suspended, and required to return with their parents

to reenroll.

First, it appeared to the Lawyers' Committee that automatic
suspension for any "illegal absence" coinciding with a disorder is

excessively harsh. A student might be absent, but have no connection

with the disorder. If, as seems likely, the authors of TAB 25 were
concerned with illegal absences related to the disorder, it should
suffice to define such an absence as "participation" in the disorder.

Accordingly, the Lawyers' Committee eliminated category "a".

Secondly, the words "identified as" seemed to need more focus
where action as severe as suspension is involved. For this purpose,

the Lawyers' Committee has suggested that the student be "identified
in a written report of school personnel or police officers" (p. 14).

This addition will serve to prevent suspensions based upon the
anonymous charges which abound in such situations.

Third, there seemed to be no reason why disorder-related suspen-
sions should be treated in any special way, i.e., distinct from sus-

pensions for other reasons. Accordingly, the Lawyers' Committee has
suggested that established conference or hearing procedures be followed.

Finally, while it is desirable that parents are aware of the
problem, it did not seem to the Lawyers' Committee that the School
District has a legal right to. rectuire a parent to accompany his

child to school to "reenroll." If the child is interested in return-.

ing to sdhool and behaving himself, he should not be penalized because

he has uncooperative parents. The Lawyers Committee, therefore,
includes only a provision that "the parent will be requested to come."

It should be noted that mixing the terms "reenrollment" and
suspension" may be unwise, unless ."reenrollment" is to become an

integral part of the procedure for terminating all suspensions and

expulsions.

Cooperation with the Oakland Police Department and Other Law Enforce-

ment Agencies (pp. 14-15)

The Lawyers Committee is in no way opposed to the proposition

that the staff of the Oakland Unified School District and all other

responsible citizens should cooperate with the Oakland Police Depart-

ment and other law enforcement agencies. The Committee's concern

Z

165,

.*4



in this area has been with the need to weigh the desirability of
unrestricted "cooperation" against its impact upon Oakland Public

Schools as educational institutions., and upon its staff as concerned
professionals who often are close friends of student "suspects."

The balancing of these factors to everyone's satisfaction

clearly is an impossibility. Nevertheless, the Lawyers Committee
has rewritten this section in light of legal principles and expressed
community concern.

The Lawyers' Committee has recognized the possibility that a

member of the school staff might feel that he cannot, in good
conscience, divulge information which he has acquired by virtue of
his position as a confidante of his student. It should be noted,

however, that the law does not recognize such a relationship as
giving rise to a privilege of confidentiality. Thus, if ordered

to do ao by a judge, a staff member would have to divulge all infor-

mation regardless of its source.

Police Questioning (p. 15)

In this area, the Committee has dealt with controls which should

be built into the procedure for the students' protection.

TAB 25 appears to be based upon the premise that members of the

Oakland Police Department have the legal right to question students

II whenever it is deemed necessary," and that the students' parents

need not be consulted in advance, nor notified after the fact unless

"... the student was involved in the incident as a participant or

a witness." Additionally, TAB 25 does not reflect the fact that

if a student, acting on his own or with outside advice, does not

wish to answer questions, he need not do so. (Whether he could be

compelled to answer questions in court, would depend upon whether

his answers would tend to incriminate him.)

When a police officer asks a-question of an adult and receives

an answer, it is assumed that any right not to answer the question

is waived. It is often necessary for the police officer to warn

the person that he need not answer. Even then, the person may waive

his right not to answer.

When a school-child is tnvolved, several new factors are intro-

duced, viz., greater susceptibility to intimidation by "authority",

ignorance of the long-range implications, and emtional immaturity.

Thus, when a daild answers police questions, we cannot so readily

say that he has "waived" his right not to answer. It is the premdse

of the Lawyers' Committee, based upon implications in recent court

decisions, that a child's disabilities include the incapacity to

make the equivalent of an adult decision to answer or not to answer
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police questions. A child needs adult help in such a situation and,
although some may imagine that the school staff can and will assume
this responsibility, the Lawyers Committee believes this to be
unrealistic.

Accordingly, the Lawyers Committee has suggested that, except
in cases in which a delay would significantly affect the investi-
gation or might increase an existing risk of bodily harm to any person,
no student should be subjected to any police questioning until the
student's parent is contacted, etc. (p. 15). The Committee recognizes
that in some situations the necessity to contact parents prior to
questioning would be quite burdensome. The Committee, nevertheless,
believes that if its procedure is faulty, it should fail in the
direction of safeguarding the fundamental constitutional rights of
students.

The term "might increase an existing danger of bodily harm to
any person," is intended to allow for cases such as missing children
where foul play may be involved, severe illness which may be due
to consumption of an unidentified drug, etc.

Student Arrests and Student Removal from School (p. 16)

TAB 25 appears to be based upon the belief that a student, though
not under arrest, may and should be released to the custody of the
Police Department. Again, no provision is made for prior contact with
the student's parents.

The Lawyers Committee has clarified the situation by setting
up "Student Arrests" as a separate heading. In this area, the law is
relatively clear.

The Committee then goes on to provide that, when the student
is not under arrest, the parents'prior permission is almost always
required.

Suspensions (pp. 18-20)

The provisions for suspension by teachers are essentially the
same as those in TAB 25. This is gomerned by the Education Code
and little control is available to the local governing board.

Under "Suspension by Principal", the Lawyers Committee has de-
leted provision for suspension by vice-principals as there appears
to be no statutory authority for such suspensions.

TAB 25 paraphrased part of Education Code 8 10607.5 under the
heading "SUSPENSION BY PRINCIPAL OR VICE PRINCIPAL." This material
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was inadvertently omitted from the Lawyers' Committee document and

should be replaced. The omitted material referred to the con-
ditions under which a student may be suspended for more than 20 days

in a school year.

The parent notification and conference procedure following
suspension has been reorganized to consolidate seemingly repetitive
material in TAB 25 into a single paragraph. Also, the Lawyers'
Committee has added a provision for a "representative" to accompany
the parent or guardian to the conference.

It is the understanding of the Lawyers' Committee that in many cases

teachers record an "F" or a "double F" in class grade for every day
of absence during suspension. Obviously, even a good student could
quickly be academically crippled by this practice.

It is the position of the Lawyers'Committee that mere absence

from class is sufficient academic punishment in the case of sus-

pensions. The Lawyers' Committee believes that suspended students
should be encouraged to keep up with academic work even though they

are not in class. If academic "punishment" is to be imposed, it
should be calculated to educate the student, not discourage him further.

Central Review Board and Expulsions (pp. 20-24)

The material in TAB 25 on the Central Review Board and expulsions

has been substantially revised.

TAB 25 provided for a Central Review Board to consider cases
of the most serious nature, but also set up a subordinate Expulsion
Hearing Panel.

The Lawyers' Committee believes that, inasmuch as it is the Central

Review Board which will formulate the recommendation to the Board

of Education, the presentation of the student's case should be made

to the Central Review Board itself, and not to a separate, small

"Hearing Panel." The latter seems to introduce additional, time-

consuming steps into the process, which not only tends to make it

unnecessarily complicated, but also effectively insulates the Central

Review Board from any direct contact either with the student or his

parents. For these reasons, the Lawyers'Committee has made no pro-

vision for an Expulsion Hearing Panel.

The Lawyers' Committee has suggested that, at the option of the

student whose case is under consideration, the Central Review

Board include parent, teacher and student representatives fram the

School-Site Discipline Committee. It is also recommended that, where

juvenile court proceedings are pending, the Alameda County Probation

Department be invited to designate a member of the Central Review

Board for that case.
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While it is acknowledged that participation by Others than school
district personnel will be a considerable departure from past practice,
it should be remembered that the function of the Central Review Board
is only advisory and that all final decisions will be made by the
Superintendent and, in the ease of expulsions, by the Board of
Education.

The hearing procedures outlined on pp. 22-23 are designed to
satisfy the requirements specified by the U.S. District Court in the
recent case of Allen vs. Board of Education.

Conclusion

The foregoing comments do not purport .to cover all of the changes.
It is, therefore, suggested that both TAB 25 and the accompanying
Lawyers' Committee recommendation be carefully read and compared.
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Excerpts from Recommendations for A Code Revision by the Oakland Lawyers'

Committee - corporal punishment

OAKLAND .LAWYERS' COMMITTEE PROJECT
SEPTEMBER 23, 1969

RECOMMENDED REVISION OF .

"TENTATIVE ADMINISTRATIVE BULLETIN 25,

STUDENT DISCIPLINE AND CONTROL POLICIES"

Corporal Punishment

Parents who permit corporal punishment to be administered to

their children shall complete a dorporal punishment card, which shall

be kept on file in an elementary or secondary school office. When

corporal punishment would normally be appropriate for a student whose

parents have not filed a corporal punishment card, the school prin-

cipal shall call the home requesting the parent to come to school to

take his child home.

A principal of an elementary or junior high school may use

corporal punishment, but only when he is convinced that such punish-

ment is appropriate to the individual student involved and is more

likely to bring about reasonable improverent in behavior than any

other method. The principal may delegate the responsibility for

corporal punishment to the vice-principal or the head teacher.

There shall be no cruel or unusual punishment, and there shall

be no corporal punishment in the high or evening sdhools or upon

girls. Corporal punishment shall be administered in the presence

of a teacher or other competent witness, and only upon the posterior.

A report of all cases of corporal punishment shall be filed at the

end of each statistical month.
,

The foregoing definition of corporal punishment does not mean

that teachers or administrators may not lay hands upon a student,

but that in doing so they are bound to exercise reason and restraint.

Physical restraint -- in order to-interrupt a student in the process

of committing an obvious act of misbehavior, to escort him to proper

authority, or to prevent him from injuring himself or others --

should not exceed the minimum of physical force necessary. Except

in self-defense, the student is not to be struck with the open hand,

fist, or other instrument. Incidents which have required the use

of physical force are to be reported promptly to the Principal.

1.78 10-4(0



Official

EXCERPTS

Oakland School District Code on Corporal Punishment

from TAB 25, June, 1970, Oakland Unified School District

CORPORAL
PUNI SHLIENT

MEE TIONS
PROM CORPORAL
PURI SHMENT

.

B. A Principal of an elementarror junior high school may
resort to corporal punishment then he is convinced that
such punishment is appropriate to the individual student

involved and is more likely to bring about reasonable
improvement in bohavior than any other method of treatment

at his command. The principal mg delegate the responsi-
bility for corporal punishment to the vice-principal or

the head teacher. There shall be no cruel or unusual
punishment, and there shall be no corporal punishment in
the high or evening schools or upon girls. Corporal
punishment shall be administered in the presence of a
teacher or other competent witness, and only upon the
posterior. A report of all cases of corporal punishment
shall be filed in the attendance accounting office at the
end of each statistical month by eadh school principal.

Parents not wishing corporal punishment administered to
their children will be requested to complete a corporal
punishment exemption card, available in English, Spanish,
and Chinese and other foreign languages, which shall be
available in each elementary and junior high school office.
Availability of this card shall be made known to all
elementary and junior high school parents each year by
means of a District bulletin. Corporal punishment shall

not be administered to pupils whose parents have a signed
exemption card on file at the school. When corporal
punishment would normally be appropriate for a pupil having
an exemption card on file, the school principal shall call

the home requesting the parent to cons to the school to
take his child home for the balance of the day.
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Official Oakland School District Document
-- on POlice in the Schools 1'ent:1 vc. For Il:kcussion Only

DRAFT OP 5-28-70 TEL"TAT:r.VE ADMINISUATIVE

BULLETIN
May, 1970

PRO0.2XRES 1702 WORKING 111.1"r1 LAY/ EITFORCEMIT AGENCIES

CLOSE COOPERATIO::

BETWEEN' LAW
ENFORCETZTT
AGENCIES AND
THE SCHOOLS

POLICE PUESTIONOG
OF STUDEM AT
SCHOOL SITE

SUMMIT REMOVAL
FROM SCILOOL

111i.......
It is the policy of the Oakland Public Schools to cooperate
with all law entelec_ment agencies in matters of mutual concern.
In caLles involvinr.,, law violation at the school site, staff

members having knowledge of such incidents shall provide
inforel:!.tion as tc thn nature of the violation, names of auspects

or witnesses, and cther relevant evidence to the Police

Department.

In conducting police investigations at school, the principal
and the representative from the Police Department where
possible shall develop and ce.l.ry out the investigative plan
and procedures cooperatively. Staff members shall refrain from

engaging in any activity which will interfere with tha work of

the Police Depart:aunt.

Police officers have the lepal right to question students at
school in connection with their investigations. Those to wham

such questions are directed have the legal right either to

answer or to decline to answer such questions.

iThenever a police officer wishes to question a stuaent or
group of students' at the school site, the police officer shall

communicate his desire to the principal if the time or
situation in the police officer's judgment permits. The

principal shall sumc.on the student dr students to his office
and shall notify the student's parent of the interview as soon
as possible after the conclusj.on of the interview if it is

deteroined that th student was involved in the incident as a
participant or as a witness. The principal or his delegated

.reprosentative shall be present duriog the interview. It is

the policy of the Oakland Police Department, with v.ilich the
Oakland Public Schools concur, to question students about
off-empus glatters or incidents, awny from the school site

wherever practical.

In those cases where a statement is taken by a police officer,

the student shall not be requested to sign such a statement
unless the approval of his parunt or gu;Irdian has been obtained.

Police officers hzwe the lal right to plane a student under
amest a...11 then renove hlt; the sehoul prmioes. Whenevor

stud;:nt is iarre:st. on .;o.hool pmmisos, tllo principal shall
end62:' to notify the tzlt,:6,:nt's parentr3 or guardian as soon

as poible. In addj:Gionl Depe:rtment will also wke

an in,;!ev.:ncient efZoru to c(..icate vdth thJ stu:::!nt's

or gudi,..n as :o.7,11
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REPORT TO POLICE
DEPARTMENT OP
SERIOUS INCIDENTS

FOLDOWUP ITH
POLICE DEPAETDENT

AWI3:mc

In all cases whore an Oakland Police officer deoires for
investigative purposes to remove a student from school without
an arrest, the principal shall immudiatuly notify the student's

parents of this request. The parents must approve the student's
removal before he can be released to the Oakland Police Depart-
ment except that in cases of imminent physical danger, the
student may accompany the officer without paruntal consent.

When there has been an unprovoked attack upon students or
staff, attack with a deadly weapon, extortion, vandalism,
evidence of serious child abuse, distribution or use of
drugs or narcotics, or other serious incidents involving
life, limb, or property, the principal shall call the
Community Relations and Youth Division of the Oakland Police
Department immediately. This action shall be taken regardless
of whether or not the identity.of the offenders is known. The

Superintendent's Office must also be notified immediately,
providing the information noted on Form 130085.

School staff members are urged to make telephone contacts with
the Community Relations and Youth Division of the Police
Department when there are questions regarding police service.
There should be a followup telephone call ta the Community
Relations and Youth Division on those occasions when a call
is placed to the Police Department Radio Roam or when a beat
officer responds to a school's call for assistance. In the

more serious cases reported to the Police Department and the

Superintendent's Office followup written reports should be
submitted to both offices. Such written statements are needed
for record-keeping purposes and frequently serve a usefUl
purpose in folloyup investigations as well.
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MEMORANDUM BY OAKLAND LAWYERS COMMITTEE MEMBER ON POLICE IN THE SCHOOLS

,

R.OSSELL BRUNO ,

Allorgey-a-Law
.

Cczol-der 28, 1970'

Dr. 242.rcus Foster, Supericzcient
C.soand Unified School District

Sc:cond P..veaue
a-- ^ -142o rn

IM; lid 00 0 goster:
you for giving me an opportunity to review and comment

Tentative Administrative Bulletin pertaining to .
procedures for working with law enforcement agencies.

Is apparent that we have yet to succeed in disabusing
you and your advisors of the belief that the .constitutional

oz students and the concomitant rights and duties
of School District personnel are subordinate to whatever
procedures the Oakland Police Department determines to be
most expedient. ..

Additionally, and perhaps more.impoitantly, it does not
appear that sufficient consideration has been given by
your staff to the. very real limitations which exist with .*

respect to school district action toward pupils, as well
as use of school district facilities, with respect to .

matters which not only are not related to the instructiona1
prozram, but actively interfere with it and disrupt it.

Ten parents send their child to a "public full-time day.
school", in obedience to the mandate of: Education Code
Sion 121019 they do so with the expectation that the

c:411 in turn, enroll the child in a "full-time"
a.ducational program developed and adopted pursuant to
Zducation Code Sections 8001 - 8058. .

.
.
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2. Mf..zeus Foster, Superintendent
October 23, 1970

-- 4,/ S.

a.

'10955 Absence excluded in comuting attendance.
. Wibsence of a pup=rom sda51: . .

(a) Due to his illness, or
....

(b) Due to quarantine under the direction '.

o2 a county or city health Officer, or
.

. .

(c) For the purpose of having medical
dental, or optometrical services readereu, . ...

shall be deemed an absence in computing the , .

attendance of a pupil."

iLccording to the California Attorney General,

"Only attendance as provided by Education
Coda Section 11251 may be counted for
apportionment purposes. Education Code
Section 10955 lists absences due to illness, .

due to quarantine, or for the purpose of
having meacal, dental or optometrical
services as constituting the only statutory
absences authorized in computing pupil
attendance." (See Tit. 5, Calir. Adm. Code,
Sections 11 to 13.2) 39 Ops. Atty Gen. 45, 47.

"Title 5, California Administrative Code,
Section 9 sets forth the rules respecting
attendance accounting and reductions for
absence. Subdivision (1) of Section 9
provides that whenever a pupil'is excused ..

to attend an activity ldhich does not meet
the requirements of Education Code Section
11251, only his actual attendance may be
counted and computation of such attendance ,

is as provided in subsection (i). Under
subsection (i) a day of attendance for sucEL ,
a pupil for apportionment purposes is computed.

..

.by dividing the total hours or his actual
attendance by the hours eouivalent to a . ..
minimum day. Under this t.ormula there would
be a reduction in apportionments to the ,

school district unless the actual attendance
at scilpol of a pupil excused to attend a non- J

qualizied activity was equal to the minimum
..school daY." 39 O. IN,..tty Cen. 45, 47. 181_ ,
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What does this mean? Useful instruction is found in the
following quotations from Harling vs. United States, (D.C.
Cir. 19610 295 F. 2d, 161 at page 163:

"Aside from the recuirements of expressly
applicable statutes, the principles of
'fundamental fairness' govern in fashion-
ing procedures dnd remedies to serve the
best interests of the child. It would offend
these principles to allow admissions made by
the child in the non-criminal and non-punitive
setting to be used later for the purpose
of securing his criminal conviction and punish-
ment. Such a practice would be tantamount to
a breach of faith with the child. 12

"11. In this connection we note the authoritative
Standards for Specialized Courts dealing with
Children (Childrens' Bureau, Department of
Health, Education and Welfare, 1954) at pp. 38-39:

'Because of the child's presumad immaturity,
special safeguards should be thrown around a
police officer's interview with a child in
investigating a delinquent act. In certain
situations, depending on the age of the child,
and the act cornitted., waiver to criminal court
may be a possib_lity. Moreover, at the time of
the Interview, it is not known whether or not
the court specializing in children's cases will
retain jurisdiction over the case if petition
is filed, or will waive its jurisdiction s..nd

permit the child to be tried in a criminal court.
Therefore, it cannot always be assumed that the

. police interview will lead only to a noncriminal
proceeding.

S.
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Decisional law on the subject of police questioning of

minors generally is concerned with situations wherein

the minor is in police custody and has been temporarily

isolated by the police from all external protection and

control. Mbst often the question is whether a 'confession"

acic under such circumstances is valid and admissible in

evidence against the child. In many cases the question

o2 "coercion" is involved, but during the past several

years frie decisions have begun to come to grips with the

more fundamental question of the extent to which "adult"

Constitutional rights are (1) available to and (2) sub-

ject to waiver by minors. It should be noted that .none

of the cases have dealt with the obligationlif any,ot

school personnel toward (1) the police, and (2) the

children, who are the objects of police attention while

az school. We must therefore extrapolate.

The recent landmark decision on the subject of juvenile

rights is In re Gault, 387, U.S. 1, 18 L.Ed. 2d, 527,

87 S. Ct. 1428. The question in that case was whether

the constitutional pri.vileoe against self-incrimination

is applicable in the case gf juveniles as it is with respect

to adults. On May 15, 1967, the U. .S. Supreme Court

answered the question in the affirmative. The Gault case
was.concerned with Juvenile Court procedures aria-EZ Court

took pains to point out that-re not here concerned .

with the procedures or constitutional rights applicable

to the pre-judicial stages of the juvenile process. . . "

(Id. at p. 13 (18 L. Ed. 2d at p. 538)) This of course

is not to suggest that the Supreme Court will not eventually

concern itself with such procedures and rights.

It has been urged by many that every mina:: is incompetent

as a matter of law to waive his constitutional rights to

remain saza-En-a-To an attorney unless the waiver is

consented to by an attorney or by a parent or guardian who

has himself been advised of: the minor's rights. This viay tow

.
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be Federal rule (See Harling vs. United States, supra)
B6t in a decision handed down tour months after Cault
the California Supreme Court expressly declined to adopt
this approach. Instead, the Court took the position
that the question whether a minor's waiver o2 his rights
is clfective is a factual question to be decided on the
"totality of the circumstances" o2 each case. People vs;Lnra 67 Cal. 2d, 365, 62 Cal. Rptr. 586, 432, 777ZE7Y02,
.1/eze-zs, 3., dissenting at length. But, for us, the
si3niacant language of the California Supreme Court is
t":.z following:

"Such adult (i.e., attorney or parent)*
consent is of course to be desired, and
should be obtained whenever feasib1e7"-
?eop e. Th.Lara, 67-0Z172,79
-(eilphasis added.)

The Supreme Court of California reiterated and repeated
the above-quoted language again last year. In re Dennis
11. (1969), 70 Cal. 2d, 444, 462, 463, 75 Car77k7E7,717-
450, P. 2d 296.

In 1968, after both Gault and Lara, the California Supreme
Court declined to reVieiTtEeThriarianous decision of the
Court of Appeal (Third District) in the case of In re'
^eters, 264. Cal. App. 2d, 816, 70 Cal. Rptr. 749. This
case involved juvenile court proceedingi against a 14 year
old boy charged with auto theft. The case was somewhat
similar to Gault, in that it involved juvenile court
procedures, but xt also involved pre-iudicial, procedures
sertal)1oyed, 12x the nolIce.

189
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Mien the police officers first discovered Tom Teters and
another boy walking along a county road, it was obvious
that they were the subjects of a missing persons report.
They were taken into custody and transported to the
Sheriff's office "to be held pending the arrival of _

their parents." But upon arriVal at the Sheriff's
oflice, the two boys were separated and interrogated
to date-A:7,-.ine if they were involved with a car theft
which had occurred in the same vicinity on the same day.

The officer asked Tom about the car and Tom rePlied
nat he knew nothing about it. Tora was then asked if he
knew how to drive and he replied in the negative.' The
of:Hcer then told Torn that he (the officer) knew that
Tom could drive on the basis of the information in the
missing persons report. Tom then admitted that he could
drive. Torn was again asked about the car, and this time
ha stated that he and his companion had taken the car.
The officer then advised Torn of his constitutional rights
as prescribe= Miranda .vs. Arizona, 384 U.S. 436 (16 L. Ed 2d,
694, 86 S. Ct. 1602-70 ALle..id 974), which. were read from a

card. When asked, Torn replied that he understood these
rights and was willing to waive them. Tom also stated that
he did not want an attorney when asked whether he wished
one, The officer also asked Torn: "Having these rights in
mind, do you wish to talk to us now?" Tom responded .

affirmatively and then made a complete confession regarding
the car theft. On the basis of the evidence thus obtained,.
Tom was declared a ward of the court. Tom appealed.

On appeal Tom contended that since neither he nor his '
parents were advised of the right to counsel or right to

remain silent prior 'to the interropation, the statements;
obtained irom :dm are not admisaoio as evidence. The

appellate court agreed, saying:

1_90
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"We hold that appellant, at the time he was
questioned and gave his answers, was a sus-
pect and the questioning was custodial
interrogation. The juveniles were in cus-
tody as 'run-aways and the officers were
seeking information prior to the arrival
of the parents. It is true that the con-
duct of the officers during the 15-minute
inquiry was neither oppressive nor coercive.
Zowever, the questioning was conducted uader
the conditions which invite coerced confessions.
and other evils of custodial interrogation and
falls within the scope of the Miranda warning
rule."

"While the defendant hare had not been .

formally arrested, we have long held that

a suspect must be fully apprised of his
-rights upon being ushered into a police
station and detained for questioning
.(citations). 1"

In re Teters, 264, Cal. App. 2d, 816, 818-819.

And, quoting Gault,

"!If (in cases involving juveniles) counsel
is not present for some permissible reason
when an admission is obtairTa, tae greatest
care must be taken to assure that the admission
was voluntary, in the sense not only chat it has
not been coerced or suggested, but also that it
is not the product of Lgnora:ce of: rights or o2
adolescent fantasy, frisht or despair." at 824
(emphasis added.)
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We are assured by the Oakland Police Department that the .

so-called "Niranda warning" will be given -- probably by
reading it trom a card -- at the "appropriate time."
Presumably, when, in the opinion of the police officer,
the orocedure crosses that fuzzy line between "neutral"
and Ic.ccusatory" investigation. The Teters case is an
excellent, Sapical example of what happens to a child's
constitutional rhts when the police -- whose job is to
solve crimes -- have unfettered access to him. The
officer'sarst order of business is to get the "police
work" out of the wax. Then, if it seems expedient, he
mr..y advise the chila of his "rights" for whatever good
this may do the child after he has been induced to "spill
the beans."

"Come in, son, sit dowa. We just want to
ask you a few questions."

I have pointed out that for the most part the decisional
law in-this area deals with law enforcement activities
which have ocdurred in relation to citizens, including
children, who, at the time in question,were totally
isolated from friendly adult counsel.

Enter, Oakland Unified School District.

Although it is sometimes said that the school stands "in loco
parentis" to the child, no one would seriously suggest that
when a child is under xts jurisdic6lon the school ls the
equivalent of its parent, with all parental rights and
obligations. On the contrary, the term "in loco parentis",
if it is applicable at all would seem to pertain mote to
the physical control of students than to anything else.
See Education Code Section 13557, supra, p.3. As to most
other matters-- and especially where non-educational
questions are involved -- the Code requires consultation
and consent of parents. Sea pp. 4-7, supra. In practice,
Tx-..ny schools obtain parental consent in m.:ny additional
areas, such as for field trips, tutoring by volunteers,
ctc. 12 the school district may not ignore the1child's

192
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Dr. X'arcus Foster, Superintendent
October 28, 1970

9%

know you will again be consulting With the COunty
Counsel and with Police Department representatives.
Accordingly, I m taking the liberty of sending copies 0
ol? this letter to those agencies.

our sincere thanks for the otnortunity to e..1nroiss. .

our views or this exceedingly imnortant ratter.
Very truly yours,

RJST4 BRUO

cc: Larry Litke, Esq.
cc: Chic:. Charles Gaip.

e

.
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Dr. Marcus Foster; Superintendent
October 23, 1970
APPENDIX

COOPERATION WITH LAW ENFORCEMENT AGENCIES

Police investigations are deemed to be matters of public

interest within the meaning of. Education Code Section

16551 and it lis the policy of the Oakland Public Schools

to cooperate 'with all law enforcement agencies. At the

same time, the uninterrupted and undisturbed operation

o2 each school as an educational institution is of

paramount importance and it is the responsibility of

each member of the school staff to avoid unnecessary
interruptions of the full-time educational program.

The importance of the foregoing policy.is recognized D

by the Oakland Police Department. It xs therefore the

policy of the Oakland Police Department to conduct its

investigations and other bu9inegs in a manner designed

to minimize such interruptions. It is the responsibility

of each staff member to assist and cooperate with the

Poilice Department in accomplishing this goal.

Unnecessarily prolonged police investigations at the

school site are not desirable. It fs therefore the
responsibility of each staff. member to refrain from

engaging in any activity which would tend to interfere

with the investigative work of the Police Department.

To the extAnt that he is free to do so without violating

his position of trust in relation to his, students, each

staff member having knowledge of the matter being inves-

tigated should so inform the police investigator and

should cooperate in)supplying relevant information.

POLICE INVESTIGATIONS AT THE SCIL.OL SITE

It is the policy of the Oakland Police Department that

investigations of events unrelated to the School District

or to tae school attendance of students will not be con-

3
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Dr. Marcus Foster, Superintendent
October 28, 1970
APFENDIX Page 2

ducted in school buildings or on school grounds unless it
is not reasonably possible to conduct such investigations
elsewhere. Permission for the use of school buildings
and grounds for such investigations shall be'granted
only if such use is not inconsistent with the use of the
buildings and grounds for school purposes or if such use
does not interfere with the regular conduct of school
work. (Education Code Section 16552)

Whenever a Police Officer wishes to interview a student,
when school is in session, the Police Officer shall
comamnicate with the principal, if the time or situation
permits. The principal shall determine the purpose of
the proiposed interview and whether the officer wishes
to conduct the interview on the school premises. If it
is determined that the officer wishes to conduct the
Lnterview on the school premises, the principal shall

arrange for the interview to be conducted at a time and
place which will not interfere with school activities
or the regular conduct of school work. The prior con-
sent of the student's parent or guardian to such inter-
views should be obtained whenever feasible. Accordingly,

, the prir.cipal shall immediately attempt to notify the
student's parents, guardian or authorized representative
of the police request. Except in cases in which it is
clear that any delay would significantly affect the .

investigation or might increase an existing danger of
bodily harm to any person, no student shall be questioned
by Police Officer(s) at the school site.unless the
student's parents, guardian, or authorized representative
has been contacted and given an opportunity to confer with
the student and has had a reasonale opportunity to be
present during such questioning.

f0.1
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Dr. Marcus Foster, Superintendent
October 28, 1970
Page. 3 APPENDIX

In circumstances which warrant questioning of a student
before his parent, guardian, or authorized representative
can be contacted, if the studeat affirmatively consents
to be questioned without his parents' knowledge and con-
sent, the principal or his designee shall remain with
the student during such questioning. The principal or
his designee shall not otherwise participate in the
questioning of the student. In all cases of police
interrogation of a student withouc the knowledge or
consent of his parents, guardian, or authorized rep-
resentative, written notice of the interrogation shall
immediately be sent to the parent..

STUDENT ARRESTS

Police officers have the legal right to place a student
under arrest and then remove him from the school premises.
Whenever a student is arrested on school premises, the
principal shall notify the student's parents at once.
In addition, the Police Department will make an independent
effort to communicate with the student's parents or guardian
as soon as possible.

: When it is necessary for the Police Department to arrest
a student at the school site, it is the responsibility
of each staff member to cooperate with the Police Depart-
ment to insure that the arrest is made without unnecessary
publicity and embarrassment to the student involved.

STUDENT REMOVAL FROM SCHOOL

From time to time the Police Department may desire to have
a student accompany a Police Officer off the school premises
although the student is not under az-zesc. In all such cases

I-a
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Dr. ivkarcus Foster, Superintendent
October 28, 1970
APPENDIX, Page 4

the Police Officer will make his request through the
principal, who shall immediately notify the student's
parents,.guardian, or authorized representative. The
parent, guardian, or authorized representative must
authorize the student's removal before the principal
may permit the student to accompany the Police Officer
off the school premises, except that in cases where any
delay might increase an existing danger of bodily harm
to any person, a student may accompany the Police 02:Licer
without prior parental authorization. In such cases,
the student's parents shall be notified as soon as
possible.
ATTENDANCE RECORDS

Whenever a student is excused from his classes to attend
an interviewdwith law enforcement officers, or otherwise
participate in a police investigation, either at the
school site or elsewhere, and the interview or investiga-
tion p'ertains to events unrelated to the school district,
the time consumed by such an interview shall not be
counted as part of the minimum school day of the student
involved.

Whenever kn, student is placed under arrest at the school
site, he shall be considered to be absent from the
school as oil.' the time he is placed under arrest. .

. .



CITY-WIDE YOUTH COUNCIL

OF

SAN FRANCISCO

Final Draft

STUDENTS RIIHT^) AND RESPONSIBILITI-q MANUAL FOn 7H- SAN FR NCISCO

UNIFIED SCHOOL DISTRICT.

FOREWORD

The Education Committee of the City-Wide Youth Council of San

Francisco has been meeting since August of 1970 in order to

review and suggest revisions in the Disciplinary Code of the

San Francisco Unified School District. We believe that the

code in its present form ia unrealistic in handling situations

distrubing to the educational process. We therefore propose the

adoption of the Students Rights and Responsibilities Manual with

a provision to allow each school to modify it to fit it needs.

When a student believes that the educational system is contra-

dictory to his development and that he has no voice in determing

the content of his education, he takes gi action - and justifiably

so - to rid/himself of unjust and intolerable situations. It is

our belief that by setting up a situation of which a student can

consciously be part and in which he can function responsibly,

many of the destructive aspects of student behavior will be alle-

viated. It is in this spirit that this document on Students

Rights and Responsibilities is presented.

The Education Committee of the City-Wide Youth Council
of San Francisco

c/o The Human Rights Commission of San Francisco
1095 Market St., Room 501
558-4901



'AG
I, STUDENT RI1HTS AND R. SPCNSIBILITI:S

PREAMBLE 13SPONSIBILITIES

Students have the responsibility to respect the ria;hts of all

peroons involved in the educational process and to exercise the

highest degree or self-discipline in observing and adhering to

legitimate rules and regulations. Responsibility is inherent in

the exercise of every right. It is impossible to list all student

responsibilities, but it must be emphasized that lack of respon .

sibility weakening of rights. Correspondingly, it is impossible

to list all of the rights of students. Therefore, the following

list of ri:Thts shall not be construed to deny or limit others

retained by students in their capacity as medbers of the atudent

body or as citizens.

A, RIGHTS

1, Students have the rir,ht to a meaningful education that

will be of value to them for the rest of their lives.

2, Students have the right to the maintenance of high

educational standards. The maxiumu potential of the

student must be developed.

3. Students have the right to a meaningful curriculum and

the right to voice their opinions in the development of

such a curriculum.

4. Students have the right to physical safety and protection

of personal property.

5. Students have the right to safe buildings.and sanitary

facilities.

6. Students have the right to consultation with teachers,

counselors, and administrators, and anyone else connected

with the school if they so desire.

200



76 Students have the right to free election of their peers

in student government, and all students have the right

to seek and hold office.

86 3tudents have the right to democratic representation in

administrative committees affecting students and student

rights.

9. Students have the right to participate in the develop-

ment of rules and regulations to which they are subject

and the right to be notified of such rules and regulations.

10. Students and their parents or authorized representatives

have the right to see their own personal files

cumulative folders, transcripts, deans files, etc.,

at any time during school hours and have the right to be

notified if adverse comments are placed in such records.

11. Students have the right to be involved in school

activities if they so desire without being subject to

discrimination on any basis.

12. Students have the right to exercise their constitutional

right of free speech, assembly and appearance.

a. Students have the right to wear political buttons,

armbandss or any other badges of symbolic expression.

b. Students have the right to form political social

organizations.

co Students have the right to use bulletin boards with-

out prior censorship requirement of approval by

the administration or Board of Education. Students

have the right to their own bulletin boards which

shall be situated in a promient place determined by

students.

t 201
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U. Students have the right to distribute political

leaflets, newspapers or other printed matter both

inside and outside school property without prior

authorilzation of, or restriction by school adminis-

tration or the Board of Education, provide'l, however,

the time of such distribution may be limited to be-

fore and after school, during lunch or other free

periods so as to prevent interference with classroom

activities.

e. Students must refrain from any distribution or dis-

play of materials which are obscene according to the

current legal definitions, which are libelous, or

which advocate the commission of unlawful acts.

f. Students have the right to determine their own

appearance, including the style DA' their hair and

clothing.

Students have the right tO use public address systems

in school without prior censorship; however; the time

of announcements may be limited to before and after

school, during lunch or other free periods so as

to prevent interference with class procedures.

13. Students have the right to present petitions, complaints

or grievances to school authorities and the right to

receive prompt authoritative replies from school authorities

regarding the disPosition of their petitions, complaints,

or grievances.

14. Students have the right not to be penalized in any way

by the school administration for the beliefs they hold and

upon which they act, provided they do not violate the

rights of others.

202
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15. Students have the right to respect from teachers and

administrators, which would exclude their being subjected to

ruei and unusual punishments, especially those which are de-

meaning or derogatory, or which dimish their self esteem or

excludes them from their peers.

16. Students have the right not to be searched or to have

their lockers, automobiles, or personal belongings sub-

jected to arbitrary searches and seizures. No student's

name, address, or telephone number shall be given without

the consent of the student.

B. RECOURSE

If a student feels his rights have been violated he may re-

quest a hearing before the Mediation Committee. If the

students claim is justified and the committee votes that his

rights have been violated, the committee shall have the power

to take whatever steps are nece;sary to rectify the violatioh,

subject to ratification by the City-Wide Mediation Committee.

If the City-Wide Mediation Committee does not ratify the

decision of the School Mediation Committee, a full hearing

shall be held before the City-Wide Mediation Committee with-

in five school days.

II. DISCIPLIN'flY ACTIONS

A. SUS 7LSIONS

1. Removal by a teacher:

a. Good Cause: Good cause for teacher removal of a

student from class shall consist of disruptive be-

havior by the student which makes it impossible for

other sutdents to continue the learning process.



b. Length of time: The right of any individual

teacher to remove a student should be limited to

removal from the teacher's class for one school

period.

c* Action taken: Whenever a teacher determines that

a student should be removed from class, the

teacher should send said student to a referral

room or cooling-off room or other appropriately

supervised facility on the school premises. At

the termination oi the class hour from which the

student has been removed, the student shall pro-

ceed to' his normal classes,

d. Conference: The teacher and student shall arrange

4 conference on the day of the removal or as soon

thereafter as possible. A neutral third party.,

agreeable to both parties, shall be praaent if 60

desired by either party., The prob./eel giving rise

to the student removal from the olassroom shall be

discussed as informally as possible.

e, Records: No indication of auoh teacher removal

shall be made on any permanent record of said

student. No one outside the vohool. other than

parents or their authoriaed representatives, shall

ever be advised of such aotion.

COMMENT:

While it is recognized that under California State Code 10601

tho teacher may suspend a student
fram hia AP lum olass for

the remainder of the day plus one
day for good cause* in the

#4.
t
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past such practice has proved invffective. Therefore teachers

shou1d not suspend a student for more than one class period.

Because the student may be removed by the teacher through an

error in judgement and without any hearing or opportunity to

defend himself, such removal should not be recorded on the

permanent records of the student. Retention of the teacher's

'richt without any hearing is viewed as an accommodation to the

needs of the teacher to remove a disruptive
student from the

classroom immediately. However, such power should not extend

to permanently mark the student's records, thereby affecting

his college and employment opportunities.

f. Further Action: If the teacher believes that the

student's conduct requires sus...ension for more than

one class period or one school day, the teacher may

recommend administrative suspension for further

disciplinary action for the student. The teacher

may recommend to the principal, that administrative

suspension be initiated, if the teacher believes

the student is guilty of an act which constitutes

grounds for administrative suspension. (see

administratiire suspensions).

g. If the student feels he was unjustly removed from

class, he may request a hearing before the Med-

iation Committee. The Mediation Committee shall

make a full investirration of the teacher initiated

student removal to determine if it was justified.

If the Mediation Committee rules that the removal

was unjust, a record of its finding shall be

placed in the personnel file of the teacher at
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the local school, valess the teacher appeals to

the City-Uide Mediation Committee and the decision

is reversed.

2. ADMINISTRATIVE SUSPENSION

a. Grounds: A student may be suspended for the

following reasons only:

1) Assault on school personnel.

2) An unprovoked attack on another student.

3) Assault with a deadly weapon.

4) Possession of a deadly weapon.

5) Arson or.attempted,arson.

6) Extensive damage to school property.

7) Extortion

8) Sale of dangerous drugs.

Under no circumstances shall a student be suspended for the

use of alcoholic beverages or drugs, but should be referred

to a facility specializing in the rehabilitation of persons

with such problems, or a place designated by a school

administrator. Students may not be suspended for truancy,

tardiness, or cutting class. The following appropriate

steps should be taken:

1) Inform student of consequences of cutting assigned

classes.

2) Notify parents of excessive cutting and tardiness

and possible consequences.

3) Refer to counselor, social worker or attendance

worker.
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4) Visit home of pupil having 'oblems.

5) Hold conferences with parents, and pupils having

problems. Teachers should be included in any

conference.

6) Issue medical blanks for proof of illness and

initiate home teacher application if conditions of

physical or emotional illness are likely to extend

for eight or more weeks.

7) Recommend plans for treatment, medical care, or

modification of school programs.

8) Discuss case with school social worker and refer

student to social service agencies or clinics.

9) Placement on minimum day program.

10) Confer with community agencies interested in the

pupil and his family.

11) Issue summons to parents, preliminary to court

action when indicated.

12) Refer to continuation school or other type of

program for adjustment purposes.

13) Refer extreme cases of habitual truancy to

juvenile court after consultation and approval of

the supervisor of attendance services.

b. Procedure

1) Commencement: An Administrative Suspension may be

initiated only if the student is alleged to have

committed any of the above acts, by (1) an

administrator; (2) upon application of any teacher;

and (3) by recommendation of the School Mediation

Committee.

2) Action: The student may be suspended by the school

207- K"--1-



principal, pending a conference between the parent/

student/teacher and administrator involved.

3) Notification and Conference: The parents or

guardian of the student must be immediately notified

of the suspension of the student by the school

principal and shall be requested to attend a

between the parent/student/teacher and

administrator as soon thereafter as possible and

in no case to exceed a period of three school days.

4) Referral to School Mediation Committee: If further

suspension is recommended after the parent/student/

teacher/administrator conference is held, and if

the student believes further suspension or dis-

cipline is unjust, he may appeal to the School

Mediation Committee. The School Mediation Commi.

shall hold a hearing as soon as possible after the

conference, in no case to exceed five school days.

The decision of the School Mediation Committee

shall be subject to ratification by the City-Wide

Mediation Committee. If the City-Wide Mediation

Committee does not ratify the decision of the School

Mediation Committee, a full hearing shall be held

before the City-Wide Mediation Committee within

five school days.

B. EXPULSIONS, EXCLUSIONS ArTD DISCIPLINARY TRANSFERS

1. Hearings: Pending expulsion or disciplinary transfers,

a student shall have a right to a hearing before the

City-Wide Mediation Committee. In the case of all ex-
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pulsions, students shall be entitled, if necessary to

exercise his statutory right to a hearing by the Board

of Education prior to any expulsion action.

2. Grounds for Expulsion or Exclusions:

a. Expulsions: The only circumstances in which a

student may be expelled from the San Francisco

Unified School District is when the student has

committed an act on school property of such a

nature that a student's continued presence in

school would be a danger to the physical safety

of others.

b. Exclusions: No students shall be excluded from

school except in the case of infectious or con

tagious disease, or mental illness such as to

cause his attendance to be inimical to the wel

fare of other students.

D. CORPORAL PUNISHMENT

1. No student shall be subject to the infliction of

corporal punishment by any teacher, administrator

or other school personnel.

2. Corporal punishment is defined as the use of physical

force upon a student as a punsihment for a past

offense. Anyone on school grounds has the right to

use physical means to defend himself or restrain

another from physically harming another person.

III. SCHOOL MEDIATION COmMITTEE

PREAMBLE:

The School Mediation Committee is designed to serve as a recourse

in any case when a student considers himself unjustly subjected

r,zos 6.-L7



to disciplinary action by any member of the personnel in his

school. The structure of this committee is based upon two

principal concepts:

First, every student subject to disciplinary action should have

the opportunity to present his side of the dispute before an im-

partial tribunal if he so desires.

Second, under current school procedures, a student has no

opportunity to appeal a disciplinary action, where he feels such

action is unjust. Discipline which is imposed by school

administrators upon sutdents with no due process generates

alienation and frustrations among those powerless to appeal

disciplinary actions.

A. POil7RS AND PURPOSE

1. Every school shall have a Mediation Committee, which

shall act as a system through which a student may

appeal disciplinary action an;ainst him where in-

formal attempts to resolve problems have not been

successful. The committee may recommeld any other

solution, such as changes of particular classes,

consultation with district psychologist, or other

personnel, or other appropriate measures to re-

solve conflicts.

2. The burden of. proving said disciplinary action was

appropriate is the responsibility of the administrator

involved.

B. COMPOSITION

The Mediation Committee shall consist of students, teachers,

parents and a representative from the administrative staff
2,10 218



of the school. The selection and term of office of each

member of the Mediation Committee shall be as follows:

1. Student Representatives

a. Number: There shall be two student representatives

on the Mediation Committee. One shall be a male

and one shall be a female.

Selection: Each student representative shall be

selected at random from the entire student body

of the school. Upon adoption of this disciplinary

policy the student body president of each school

shall conduct the selection of the names of the

first two members of the committee in a manner

which shall be as random as possible. Thereafter,

the student representatives of the committee

shall select their successors in a random fashion

from the entire sutdent body one week before

the expiration of their term of office. If the

student selected refuses to serve on the committee,

another name shall be selected in the same manner.

b. Alternates: Two alternate student representatives

shall be selected at the same time and in the

same manner as the regular student representative's.

One alternate shall be a male and one shall be a

female. In the event that the regular student

representative is unable to serve upon the Media-

tion Committee during his term of office, the

alternate of the same sex shall serve, upon re-

quest of the regular representative.

c. Term of Office: Each student representative shall
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serve for nine weeks (a report card period),

COMMENT:

It was the feeling of the committee drafting this proposal

that a method of selecting the student representatives as

Closely approximating the telections of a jury would pro-

vide the most impartial means of selection. Limitation of

the term of office of each student representative will pro-

vide a more representative composition of the student com-

ponent of the committee and prevent power struggles on the

committee by a continual changing of membership. Election

of the student representatives because of the tendency for

particular students to be elected because of their popularity.

2.. Parent Representatives

a. Number: There shall be two parent representatives

on the Mediation Committee. One shall be a male

and one a limaale.

b. Selection: Parent representatives shall be

selected at an election conducted by the PTA or

any other viable parent's organization at or

about the school. Any parent of a student en-

rolled may 'submit his name as a condidate re-

gardless of whether he is a member of the group

holding such elactions.

c. Alternates: Two alternaie parent representatives

shall be selected at the same time and in the

same manner as the regular parent representative.

One alternate shall be a male and one a female.

In the event the regular representative is unable

to serve upon the Mediation Committee during his
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term of office, the alternate of the same sex

shall serve upon request of the regular represen-

tative.

COMMENT:

An alternate method of selecting the parent representatives

would be to solicit the names of parents willing to serve

upon the committee and selecting the representatives on a

random basis from the names submitted.

d. Term of Office: Each parent representative shall

serve for nine weeks.

3.. Teacher Representatives

a. Number: There shall be two teacher representatives

on the Mediation Committee. One male and one female.

b. Selection: Each teacher representative shall be

selected at random from the entire full-time teaching

staff of the school. Upon adoption of this dis-

ciplinary policy, the principal of each school shall

conduct the selection of the names of the first two

members of the committee in a manner which shall be as

random as possible., Thereafter, the teacher repre-

sentatives shall select their successors in a random

fashion from the entire full-time teaching staff of

the school two weeks before expiration of their term

of office. If the teacher selected refuses to serve

on the committee, another name shall be selected in

the same manner.

c. Alternates: Two alternate teacher representatives shall

be selected at the same time and in the same manner

as the regular teacher representatives. One Alternate

shall be a male and one shall be a female. In the
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event the regular teacher representative is unable

to serve upon the Mediation Committee during his term

of office, the alternate of the same sex shall serve

upon request of the regular representative.

d. Term of Office: Each teacher representative shall

serve for nine weeks.

4. Administrative representative

a. Number: There shall be one administrative repr -

sentative on the Mediation Committee.

b. Selection: The principal of the school shall

designate a member of his administrative staff to

serve as secretary and ex-officio member of the

.Mediation Committee or he may appoint himself to

serve in that capacity.

c. Term of Office: The administrative representative

shall serve for nine weeks.

d. Duties: The administrative representative shall serve

as secretary and ex-officio member of the Mediation

Committee. The administrative representative shall

have a vote on the Committee only in the case of a tie

vote.

5. Proceedings Before the Mediation Committee:

a. The Mediation Committee shall have the power to hold a

hearing or rehearing in any of the following cases.

1) In every case invOlving a teacher initiated student

removal for one class period or more where re-

quested by the student.

2) Upon the application of any student who believes

he has been wrongfully disciplined by any school
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3) In other appropriate matters involving students

when requested by student.

b. Procedures

1) Written notice of charges: Each student charged

with misconduct shall be given written notice of

the charges against him and the facts upon which

these charges are based at least two days previous

to his hearing before the Mediation Committee.

2) Evidence: The decision of the Mediation Committee

shall be based solely upon the evidence which is

produced at the hearing. Both parties shall have

the right to tell their side of the dispute, to

call other witnesses, and question opposing wit-

nesses. The committee may call and question any

witness it so desires.

3) Representation: The student may be represented by

any person of his choice at the hearing before the

Mediation Committee.

4) Findings: The committee shall make written findings

indicating the basis for its decision. A majority

of the committee shall make the determination.

5) Time: The decision of the committee shall be made

as soon as possible, and in no case later than 48

hours after the hearing has been completed.

6. Abstention:

any member of the Mediation Committee who believes, be-



cause of past or present relationship with any of the

parties, that he cannot render a fair and unbiased judge-

ment, shall remove himself from voting in said case. In

such a case his alternate member shall replace him as a

voting member. If a member fails to voluntarily remove

himself, the student shall have the right to request an

alternate to serve in his place.

7. Quorum:

No action may be taken except by vote of a majority (four

persons) of the committee. At least one student, parent,

and teacher representative must be present at all meetings

of the committee.

8. Closed Hearings:

Upon request of the student, a hearing may be held in

closed session. Otherwise, hearings shall be public.

9. Time of Meeting:

Meetings shall be set by the committee as necessary.

10. All statements made by people at the Mediation Committee

hearing shall .be duly recorded at the request of the

student. Such information shall be made available to the

Board of Education. All official records of the School

Mediation Committee shall be kept and filed.

iV. CiTY-WIDE MEDIATION CuMMITTEE

A. PNERS

The City-Wide Mediation Committee shall have the power and

the responsibility to:
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1. Hear appeals by teachers regarding decisions by the

School Mediation Committee to place records of

committee decisions in teachers' personhel files.

2. Ratify all decisions by School Mediation Committees

which are required to be ratified or to hold a full

hearing on cases it does not ratify.

3. Make decisions on expulsions - subject to appeal to

the Board of Education - exclusions, and disciplinary

transfers.

B. COV-OSITION

Students: There shall be two senior high school students

and one junior high school student. Students shall be

selected from the On-Site School Committee in each

school. In a case where a Site Council does not exist,

the student shall be selected by the officers of the

student body government. High schools and junior high

schools sending representatives shall be rotated every

semester.

Board of Education Representative: The Board of Education

shall appoint two people to the City-Wide Mediation

Committee:

1. One shall be a member of the Board of Education

or a designated representative of the Board of

Education.

2. One shall be a parent representative selected by

the Board of Education.

Teachers: Two teachers zhalkbe.appointed by the

-superintendent:al the. Secondark bivision of fhe San

'Francisco Unified School District.

Administrator: One administrator shall be appointed by

the San Francisco Association of School Administrators.
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School Psychologist: Two school psychologists shall be

appointed by the Guidance Service Center.

C. PROC7DURE

Meetings of the City-Wide Mediation Committee shall be

conducted in a manner similar to those of the School

Med.l.ation Committee. The City-Wide Mediation Committee

shall meet at least once every week when school is in

session.
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V. Models Prepared by Students or Lawyers

B. Model Codes
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NATIONAL JUVENILE LAW CENTER

SAINT LOUIS UNIVERSITY

MODEL HIGH SCHOOL DISCIPLINARY PROCEDURE CODE

Final Draft

Article #1 - Preliminary Procedure

3642 LINDELL BOULEVARD
SAINT LOUIS, MISSOURI 63106

PHONE: 314-53341166

§1 No student shall be suspended, transferred or expelled,by the School Board or any of its agents, unless the require-ments of this Code are specVically and completely followed.The provisions of this Code sh111 not apply to non-disciplinarytransfers of students.

.lomment: This Code is intended to govern only the serious dis-
ciplinary actions specified. Thus, discipline such as repml-

mands or even the removal of a student from a classroom by a
teacher for the remainder of the class perlod are not cir-

cumscribed by this Code. However, it is intended that with

regard to the serious disciplinary actions specified, a failure

to comply with this statute in'all respects makes the dis-
ciplinary actions statutorily impossible. This should not be

one more "rights" Code to.which only lip service is given.

§2 Where the principal determines to impose any disciplirmryaction regulated by this Code, he may either:

a) temporarily suspend the student under the
provisions of §3 of this Code; or

b) invoke the hearing procedure provided for
in Article II of this Code.

The tmplementation of either of these alternatives with regardto a particular factual incident shall preclude the use of theother.
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"Principal" is used here and throughout because that

office usually weilds the power which is being structured.

Substitutions based on local conditions are easily made,

§3 The principal of a school may temporarily suspend any
student, where the continued presence of the student at tht,

school at that time will be substantially disruptive of the
physical or educational interests of the other students.
No temporary suspension shall continue past the opening
of the second regular school day after the daY on which the
temporary suspension begins, or be renewable. Where the
principal temporarily suspends any student he.shall immedi-
ately, either in person or by certified mail, give both to
the student and to his parent or guardian, a written notice
which shall include, but not be limited to, a description
of the act or acts upon which the temporary suspension is
based, and the duration of the temporary suspension which
has been imposed. The imposition of a temporary suspensi.,,
pursuant to this section shall preclude any other discip-
linary action based upon the same factual incident.

This section is, frankly, a sop to principals.

hc,po is to allow them to deal with emergencies, where fee

are running high, without imposing serious punishment upon

any student. Too often in the past students have been scape-

goats for anger and frustration existent throughout a sc,7:.

Here the principalcan "punish," even, if need be, to "scIlv

face," without doing serious damage to the student. The

high procedural cost of an Article II proceeding should

further encourage the principal to utilize this section.

Of course the benefit to the student (e.g. in terms of

future earnings or in terms of future likelihood of being

labeled "delinquent" or "criminal") of not having serious

disciplinary action taken against him cannot be over-

emphasized.

14.
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Some present statutes (e.g. §10601 of the Calif. Educ.

Code) give a teacher the power to suspend a student for

two school days for "good cause." I have not provided

for anything of this nature in this statute because I can

think of no reason why a teacher has any interest in the

whereabouts or the presence of a student in the school beyond

the presence of the student in that particular teacher's

classroom. Teachers will, without regard to this statute,

still be able to evict a child from their classroom and

order him to the principal's office. I can see no reason to

give them.any further power.

§4 The principal shall have the sole.power to initiate
proceedings to suspend, transfer, or expel any student.
Except as provided in §31 this process shall be commenced
by the giving of notice under the proVisions of §6 of this

Code. Where the principal has given notice pursuant to
§6 of this Code, and where the principal further determines

that the continued presence.of the student in the school
at that time will be substantially disruptive of the phy-
sical or educational interests of the other students, the
principal may suspend the student pending a hearing.

No suspension pending a hearing may continue beyond
the beginning of the sixth regular school day after the day
on which the suspension pending a hearing begins, or beyond
the time of the hearing, whichever comes first, except as
provided in §9 of this Code.

Comment: The conflict upon which I have tried to work in this

section is between reducing the amount of time during which

a student will be forced to remain out of school and cir-

cumscribing the discretion to be placed in .the hands of the

principal. It seems to me that the only way to effectively

07dd-P.1
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limit the discretion;of the principal is to take the decision

entirely out of his hands. However, giving the decision to

another person or to a Hearing Board would force a delay in

the hearing and would probably tend to keep a student out of

school for a greater length of time& I view a long period

out of school as a more serious harm to a student than

placing five days of discretion in the hands of the principal.

One problem with this section is that it might be per-

ceived as a barricade to a non-disciplinary transfer (e.g.

to achieve a racial mix within particular schools.) The Code

is not intended to apply to non-disciplinary transfers of

students between schools within a district.

§5 No student shall be suspended, transferred, or expelled,
except as provided for in §3 of this Code, by the School

Board or any of its agents, except for the violation of any
of the following regulations:

a) assault or battery upon any other person
on school grounds;

b) continued and repeated wilful disobedience
of school personnel legitimately acting in
their official capacity, which results in a
disruptive effect upon the education of the
other children in the.school; or,

c) possession or sale of narcotic or hallucinogenic
drugs or substances on school premises.

Copies of these regulations shall be sent to all students, as
well as to their parents or guardians, at the beginning of
each school year.

Comment: The intent here was to specify every reason for suspending,

transferring, or expelling a student from a school. If it is

felt that there is any basis not included here which is subst,"
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tial enough to justify serious disciplinary action, it should

be specified. Pour other possibilities worth consideration

are: 1) academic dishonesty including cheating or

plagiarism;

2) theft from or damage to institution premises

or property;

3) intentional disruption or obstruction of the

educational function of the school;

and, 4) possession of firearms.

Additionally, provision might be made for a situation where

continUed, conflict exists between a student and a particular

teacher without this conflict having led to the initiation of

disciplinary proceedings by the principal. One section of

a Code might provide for a conference to adjust this type

of situation. This conference might include, for example, the

teacher, the student, the parents, and the school counselor,

and be held after a specified number of times in which the

teacher has removed the student from the class and forced him

to report to the principal. Where the conflict is not based

upon any larger problem than a clash of values or personality

between teacher and student, it might be provided that,

where possible, the student merely be transferred to another

class so that no loss of:time or credit would be forced upon

the student merely because he is in an inferior status position

compared to the teacher.

J
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Article 2 - Hearing Procedure

Prior to the imposition of any suspension, transfer, 01.

expulsion uPon any student, except as provided for in §3 above,

the principal shall, either in person or by certified mail,

give to the student and to his parent or guardian a written

notice which shall include, but not be limited to:

a) a description of the alleged act upon which
disciplinary action is to be based with
reference to the §§ of §5 of this Code which
allegedly has been violated;

b) the nature of the disciplinary action which
is sought to be imposed upon the student;

c) the time and place at which the hearing, pro-
vided for in this Article, shall take place;

and, d) a statement of the student's rights at the
hearing, including, but not limited to, the
right to counsel, the right to counsel at
School Board expense where the student is
indigent, and the right to confrontation and
cross-examination of witnesses.

Comment: If the format of this "notice" provision remains one

minimum requirements, it might also be appropriate to inclu6r:

a list of the community resources who might serve as repre-

sentatives for students. Where counsel is paid for by thu

School Board, ai this Model.provides, this would probably

not be necessary. However, if the statute were amended so

as to allow representation for the student but not to compel

the School Board to pay for it where the student was indigent,

the inclusion of a provision of this nature would seem

critical. At a minimum it should inform the student of

legal services offices, CAP agencies, law student representa-

tion projects, etc,
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It has been suggested that, prior to a regular hearing

as provided for in the next section, a conference be held

among the child, the parents or guardian, and the principal.,

The ipurpose of this coni'erence would be to discuss the

basis for the proposed disciplinary action, One advantage

of this would be that it would set an additional roadblock

in the path of the principal considering disciplinary action.

A disadvantage, however, is that the dynamics of this type of

meeting would tend to allow the principal to confirm in the

parents' minds the "wrongness" of the child. Thus, it would

tend to diminish the support which the child should be

receiving from the parent. Finally, a conference of this

nature might better be held long before the principal con-

sidered using the serious disciplinary measures which this

Code regulates.

Prior to the imposition of any suspension, transfer,
or expulsion upon any .student, except as provided for in
§3 above, a hearing shall be held by a Hearing Board to
determine whether the imposition of the disciplinary action
proposed by the principal is warranted. Except as provided
in §9 of this Code, this hearing shall be held within
five school days of the date on which written notice, pur-
suant to §6 of this Code is given.

The Hearing Board shall consist of eight members,
the presence of six of whom shall constitute a quorum, to
include:

a) two teachers, to be selected annually from the
faculty of the school by the faculty of the
school;

b) two parents of students at the school, to be
selected annually by and from the parents of
the students of the school;

as
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c) two administrators from the school, appointed
by the School Board;

and, d) two students selected annually from the student
body by the students.

Wherever possible, no person shall serve on the Hearing Board
for more than one year consecutively. A student may elect
to have the proceedings of the hearing kept confidential.
A student may also elect to have his hearing conducted solely
by the two teachers and the two administrators as provided
for in §§ a and c above, and to have the proceedings of the
hearing kept confidential This election may be made by
the student at any time prior to the hearing. Such an elec-
tion by the student shall not affect any of his other rights
under this Code.

Comment: The principle upon which this Hearing Board is structured

is one of equalization of power among competing interests. The

four groups represented all seem to have different interests

to protect (although all would probably continue to propagate

the myth that they "had only the student's interests at heart").

Recognition of these differing interests through the grant of

power to them seems to me the most just solution.

Four other possibilities for the filling of the "hearing

',oard" function were considered. Though none of these seemed

as fair as the Hearing Board proposed, all have advantages in

certain situations, and are certainly preferable to most

current practice. All of these are based upon the model of a

hearing examiner. The difference in proposals depends upon

where the examiner comes from.

The four possibilities are listed, with reservations

about their adoption appended;
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1) hearing examiner from voluntary panel of the bar -

how do we convince attorneys to volunteer for this when, par-

ticularly in rural communities, we are hard pressed to find,

volunteers to represent indigents in criminal cases?

2) hearing examiners from degree candidates in colleges

having elementary and secondary school curricula - how do we

convince them to perform this function? are the colleges

close enough to the schools to make this feasible? are they

perhaps already institutionally biased?

3) where one exists, the school district ombudsman as

hearing examiner - would this compromise the possible effect

of other things the ombudsman might be trying to accomplish?

4) an examiner agreed upon each time by the student and

the school - does the student remain in school until an

examiner is selected? can .a student be the equal of a prin-

cipal in the bargaining which would have to occur on the

choice of an examiner? what if no agreement could be reached

on an examiner?

Again, any of these might prove excellent as alternatives,

depending on local conditions, where the adoption of the

Hearing Board is not politically feasible.

§8 No finding that disciplinary action is warranted shall be
made unless a majority of the Hearing Board has first found,
beyond a reasonable doubt, that the student committed the
act upon which the proposed disciplinary action is based.
Where this finding has been made, the Hearing Board, by majority
vote, shall take such disciplinary action as it shall deem
appropriate. This action shall not be more severe than that
recommended by the principal.

C er.)
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Comment: The intent is to require two separate findings, each by

a majority of the Hearing Board. Only after the Board has

found that the student committed the act(s) charged, may it

find that the proposed disciplinary action is warranted.

§9 Any student against whom disciplinary action is proPosed
is guaranteed the right to a representative of his own choosing,
including counsel, at all stages of the proceeding against
him. If a student is unable, through financial inability, to
retain counsel, the School Board shall incur the cost of
retained counsel for the child. In no case may a waiver of
the right to counsel be made, except by the student with the
concurrence of his parent or guardian.

The representative chosen by the student may have the
hearing postponed for not longer than one week where necessaryto prepare his case. Where the hearing is postponed at the
request of the student's representative, and where, in addition,the principal finds that the presence of the student in the
school during that period will be substantially disruptive of
the physical or educational interests of the other students,
the principal may continue the suspension pending the hearingof the student for one week or until the hearing takes place,
whichever occurs first.

Comment: It seems likely that the right to counsel at school board

expense will not pass any legislature, despite the value it

would have for the student. If this is the case, the statute

should at lea.st provide for representation of the student by

an adult of his choice, to include an attorney if one is

available. The presence of counsel is critical to the protec-

tion of a student's interests in any politically charged

situation. Further, the presence of a representative in

addition to the party is critical when one considers the dif-

ficulty of maintaining one's control and reason in a highly

charged situation such as a disciplinary hearing where one is

vulnerable.

c."
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Waiver of counsel should be determined by the same

standards now in use for juveniles in delinquency hearings.

(See e.g., "Juvenile Waiver of Counsel," 4 Clearinghouse

Review 404, 1971).

§10 No finding may be made except upon the basis of evidence
presented at the hearing. Only evidence which is relevantto the issue being considered by the Hearing Board shall bepi,esented. Only the kind of evidence upon which responsiblepersons are accustomed to rely in serious affairs may berelied upon by the Hearing Board. All testimony shall begiven under oath. The Hearing Board shall state, in writing,its findings of fact as well as the basis upon which thesefindings were made.

Comment: Analytically, the intent of this §, in combination with

§8 is to require two separate findings, and thus presentationr
of evidence. First, the Hearing Board should determine whether

the student committed certain acts in violation of certain

regulations, all specified in the notice sent to him. For

this finding, only evidence relevant to that issue should be

considered. Specifically, the student's "file," or other

evidence of his "character" or past behavior, is specifically

excluded from consideration.

Only if this first finding is made should the Hearing

Board go on to consider whether the proposed disciplinary

action is warranted. At this finding the principal would

probably wish, and probably should be allowed, to present

evidence tending to show Why particular disciplinary action

was recommended. Relevant portions of the student's "file"

should be admissable for this purpose, assuming that the

guarantee's of §11 are applicable to the contents of the file



The evidentiary standard is intehded to be the new

"relaxed" standard now advocated for all non-jury adjudicative

hearings. The specific wording is derived from the standard

proPosed by K.C. Davis&

§11 The right to confrontation and cross-examination of wit-

nesses is guaranteed to any student against whom disciplinary

action is proposed.

Comment: It has been suggested that it is unrealistic to expect

students to conduct their own cross-examination; that it would

only produce a shouting match. This may sometimes be the case.

However, the only just alternative may then be to limit the

waiver of counsel to situations where the student is pleading

guilty and hoping for mercy (i.e. where confrontation and

cross-examination are not an issue). Of course, counsel's

presence is valuable even in this situation. A study done

for the President's Commission found the presence of attor-

neys in juvenile court to be most beneficial at disposition

hearings. The President's Commission on Law Enforcement

and the Administration of Justice, Task Force Report:

Juvenile Delinquency and Youth Crime, 103 (1967).

§12 The School Board shall have the right to compel the presence

before the Hearing Board, upon reasonable notice and at reasonablE

times and places, of any of its employees, for the purpose of

presenting evidence to the Hearing Board relevant to its inquiry.

The School Board shall compel the presence of any person as

provided hereinabove whose presence is requested by the student

against whom disciplinary action is proposed. Nothing in this

section shall be deemed to infringe upon the right of either
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the principal or the student to present the relevant testimony
of any person whose presence cannot be compelled by the School
Board. Further, nothing in this section shall be deemed to
infringe upon the privilege against self-incrimination guar-
anteed to all persons by the Fifth Amendment to the Constitution
of the United States.

Comment: There is some disagreement about whether or not the School

Board can coMpel the presence of students at the hearing. I

think not, unless perhaps the hearing were held during school

hours. Having the hearing during school hours seems unreason-

able, however, since many parents would have either to miss

the hearing or miss a day's work. It seems more reasonable to

have hearings in the evening, and not worry about the problem

of compelling the presence of students.. Presumably the School

Board could delegate the power to coMpel the presence of

employees to the superintendent without difficulty and perhaps

even without formality.

§13 No suspension shall continue for longer than four weeks

after the date of the hearing, or until the end of the semester,

whichever comes first. Any student who is expelled may apply
for readmission at the beginning of the subsequent school year
and shall not be denied readmission on the basis of the
expulsion.

§14 In the event that'disciplinary action shall not be found
warranted by the Hearing Board, all school records of the
proposed disciplinary action, including those relating to
the incidents upon which it was predicated, shall be destroyed.

Article #3 - Appeal Procedure

515 The school board shall provide for a reliable verbatim
record of any hearing before the Hearing Board, in the event

of an appeal by the student.



§16 Any student against whom disciplinary action is found war-

ranted by the Hearing Board shall be allowed to appeal, first,

to the Circuit Court of the County in which the school is lo-

cated, and then, through the proper appellate judicial channels

of the state. The appeal shall be based upon the record of the

hearing before the Hearing Board and upon the briefs and argu-

ments of counsel for both sides. The court may, in its discre-
tion, allow the student to remain in school pending the appeal.

Comment: An alternative to an appeal in the judicial system is an

administrative appeal. See e.g. California Education Code,

Section 10608 (Appeal as of right for parent or guardian to

county board of education, whose determination is "final and

binding"). This seems to me to be less costly but also much

less politically desirable. A more desirable, and still

inexpensive, alternative would be to have an ombudsman, employed

either within the local school district or in the state Board

of Education. The ombudsman would, of necessity, be required

to be totally independent of the regular school hierarchy.

If such an ombudsman existed, he could handle all appeals ad-

ministratively and thus do away w'ith the need to continually

use the court system to handle appeals from Hearing Board

decisions. Of course, as was noted earlier, having an ombudsman

perform these functions might well compromise his effectiveness

on other matters with which he is dealing.

The School Board shall, upon written notification that

an appeal is being taken by a student, immediately prepare

an accurate transcript of the record of the disciplinary

hearing, a copy of which shall be provided to the student

233



for use on appeal. The School Board shall be responsible for

providing a copy of this transcript to the court for its use

in considering the appeal.

Written by: Ralph Faust, Jr.
Staff Attorney
National Juvenile Law
Center

Saint Louis University
3642 Lindell Boulevard
St. Louis, Missouri 63108
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NATIONAL JUVENILE LAW CENTER

Securing Rights for Students

In the decision of the Supreme Court in Tinker v. Des
Moines Independent School District, 393 U.S. 503 (1969),
according to the Harvard Law Review, "the Court adopted
the view that the process of education in a democracy must
be democratic." 83 Harv. L. Rev. 7, 159 (1969). This, is an
admirable objective which is not currently being met.
Traditionally we have viewed rights of students in terms of
"what can be allowed, given that the school must achieve
certain objectives." Another viewpoint, however, is that
students as people have certain rights whose promotion
should be among the objectives of the school. The need
now is to establish these as legal rights. If we take seriously
the notion that .the "process of education in a democracy
must be democratic,r then we must restructure, particu-
larly in its disciplinary methods, the processes of the school
to reflect this viewpoint.

In the past attorneys have attempted to secure
procedural rights for students through the use of litigation
in particular cases. The problem with using litigation in this
situation is twofold: First, litigation is particular, and thus
in order to establish rights over a large geographical area
much duplication of effort is necessary. Second, as the
Harvard Education Center has noted "judicial precedent
does not clearly set up standards of procedural fairness
which must accompany the deprivation of such a right."
Harvard Center for Law and Education, Student Rights
Litigation Materials (May 1.970). Thus litigation, at best,
can only insure that certain minimal constitutional safe-
guards are met. In the arbitration of what are essentially
power disputes bebveen competing interests, we need a
solution based not upon the assumption that the vahe of
school is inherent in the existing structure, but upon the
notion that the process of education must be. democratic.

Legislation, as opposed to litigation, is valuable for
two reasons. It has the potential to change the law
throughout a state, rather than only in one locality.
Legislation also is able to go beyond the particular facts of
my individual case to get at the roots of the problem of
disciplinary procedure in a school by correcting the invalid
assumptions upon which the present system is based.

Legal Services attorneys have generally not pursued
the legislative avenue of law reform as a major goal.
However, even those offices concerned with law reform
have usually argued either that "it cannot be passed" or
that "it cannot be passed in any acceptable form." At least
with regard to the issue of school discipline, I submit that
this over-simplifies the problem. It should be recognized
that stirring up legislatures on this issue cannot hurt
students. Students currently have very few rights in
secondary schools. Recent litigation has established that
certain minimum rights are guaranteed to students under
the Constitution. Rights which have a constitutional under-
pinning cannot be undercut by legislative activity. Thus,
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efforts to secure legislation must either help the position of
students or have no effect upon that situation.

Even where no legislation results, efforts to secure
legislation are valuable because they serve an educational
function. When we operate in the area of "law reform," we
represent the all-encompassing interests of our clients as
opposed to only those needs dramatized by a particular
problem. Thus, attorneys engaged in law reform should be
concerned to provide information tc .aw makers and to
secure legislation on all aspects of the problems of the poor.

Discipline in the schools provides a particular ex-
ample of this need. School disciplinar action, by defini-
tion, punishes those who do not accepi the status quo in
schools. Yet in school systems where the status quo is
defined by white middle-class culture, the large proportion
of those who are disciplined must necessarily have back-
grounds in the lower class or in racial minorities. It is not
just the implementation of discipline in schools that is
discriminatory; the imposition of the culture and values as
the basis for discipline is itself discriminatory.

Attempts to secure legislation on school disciplinary
procedure should attempt to educate both the legislators
and the people of the state on a dual basis. On the one
hand, it should be argued that arbitrary school discipline
serves no useful educative function. Contrary to the
rhetoric of our society, the process of these traditional
disciplinary systems teaches not democracy, but rather
obedience. However, we must also argue, as above, that
discipline in the schools has a discriminatory impact upon
students whose backgrounds are in the lower class or in
racial minorities.

In a response to a request from a Legal Services
program whose basic purpose is law reform we have begun
to develop a Model High School Disciplinary Procedure.
This model should be adaptable to local needs both as a
statute to be introduced in state legislatures and as a code
to be adopted by individual school districts. Many of the
provisions of the model reaffirm traditional procedural
concerns. Specifically, prior to the imposition of any
serious disciplinary action upon a student, the student must
receive a written notice of the charges against him, and
must be given a hearing at which the evidence related to
these charges is presented. The rights of confrontation and
cross-examination of witnesses are affirmed. In recognitioft
of the importance of remaining in school in today's society,
the model provides for counsel for the student at school
board expense in situations where serious disciplinary
action is proposed. Further, the model completely separates
serious disciplinary problems and emergency situations in
the school. When faced with a particular situation where
discipline may be required, the principal must choose
immediately between using a one-time only, two-day
suspension or between invoking the complete provisions of
the model. Thus, the principal has a means to cope with
emergency situations, but not at the expense of the
long-term_ interests of the studcnts.

In at least two ways the model goes beyond tradi-
tional Lconcerns. First, an attempt has been made_

235

519247



to limit through specification the grounds upon which

serious disciplinary action against a student can be pre-

dicated. Second, an attempt has been made to have the

composition of the hearing board which hears the student's

case reflect the different interest groups within the school.

The model provides for the board to be composed of two

members from each of the following groups: students,

faculty, parents, and administration.
The intent of this column, quite frankly, is to

encourage efforts to secure the adoption of this model, or a

reasonable substitute, either as a code at the school district

level or as a state statute. Let us know if you are interested.

Ralph M. Faust, Jr., Staff Attorney
National Juvenile Law Center
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Draft for the Detroit Public Schools

The proposed document wns prepared by:

Michigan Legal Services
Assistance Program

Jonathan Rutledge
Gabe Kaimowitz
Alan Houseman
308 Professional Building
10 Peterboro
Detroit, Michigan 48201
Tel. (313) 832-5900
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THE RIGHTS AND REgPONSTEILITIES. OF STUDENTS

1.

In each junior high and high school there should be established

an elective and representative student govermment with offices open

to. Jall_gtIldentsild-eat----gpverrament will establish reasonable

standards for candidates for office. All students should be allowed

to vote in annual elections designed to promata_carBful. consideration

of the issues and.candidates.

a. The student government shall have the power to allocate

student activity funds, subject to established audit controls and the

by7laws of the Board of Education. The student government shall be

involved in the process of developing curriculum and of establishing
Rules and

disciplinary policies;

b. Representatives selected by the student government shall

meet at least monthly with the principal to provide their views, to

share in the formulation of school student policies and to discuss

school-student relations and any other matters of student concern.

2.

Official school publications shall reflect the policy and

judgment of the student editors. This entails the obligation to be

governed bj the_ataild-errofs-of-Irespansible journalism.

3.

Students shall be allowed to distribute materials in public

schools and around school grounds subject to compliance with the

following guitelines.

A. SCHOOL SANCTIONED PUBLICATIONS

1. Distribution on School Grounds

a, Publications which are related to school programs,

such as a.atudent newsvaparyill express, witho.ut.nny censorship,
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the views -crfthe__atIldinyt -editors of such publications.
b. 'Student 'group'Swill choose a. factilty. member, who upon

apProval of 'the 'principal, will 'be named as advisor, to the', group.

.c. If the advisor and/or the principal .express in writing

the't the 'mAerial ós published'Is not in his (their) :)pinion, the type

Of 'material that should .be. assOciated' with the school; or if neither

the advisor nor the principal is consulted within a reasonable time .

prior to' publication, the-publication must contain-'a 'statement that

nothing within such publicOtion.:is in any way connected with the

school', its Odtanistration" nor .thei Detroit Public Scheol System.

shall then 'be regarded..as a non-official publication and subject

to the rules applicable to such publications.

d. Reasonable -times and places will be established by the

school admtnistration, inclUdirig occasional classroom time for announ-

áementS of; such 'distribution, for distribution. Such times and places

will be Made kriown each year to students through the normal-channels

of communication6.,,

2. DistribUtion off School Grounds.

a. Students shall be free to'distribute material off

school grounds in ,accOrdance with the rules set forth under other

provisions of this policy statement.

3. Exceptions tel and 2.

a'.' No sexually ponographic material shall be published

r or distributed.

b. No written or visual material of a commercial nature

shall be published or distributed.

c. No publication whose main thrust, that is, taken en

toto, is defamatory of. a racial or ethnic minority shall be published

Nvt.:
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..or distributed. .

If'material may, be. shown "to hatre caused or to be

material.and substantial. disruption' cif normal classroom

activity, the,principal orhis designated agie.ht may order distribu
,..tion .to be ceased and confiscate the materia:/.

B.
.

ivotf-sgtooL sTrOk1E1) 7.)-111aLICATIONS. Or STUDENTS AND OTHER GROUP:

ta. ,Distribution-on School .Grounds :

-a., ,:,Non-official publications will hereafter..pe deemed to

bear no. connection with arir official. student progra.,'ny adinis-.,.

i.trators of the, school nor to the Detroit,Public:School SYstem.

Therefore all responsibility,: legal...or otherwilie, will be solely
,b..orne by.:the publish,.er and.his ageir.its, including students and or-
:zapizations .acting. as distributorf.

b. Reasonable times and, places for áistribution will be
established by the school administration. Classpom time will not be

,
. announceMents of such dlitributiOn.. Such times and

.:,places will ,be made '.known each year to students I'lrotigh thenormal

....channel: of co.mmunications. and should be sei forth i.rCs'ensral gUide-
f e

lines . of.. rules, and regulaticns applicable tri, the 'School. .
c... All exceptions Ln A .(3) shall be applicable.

2. Distribution .cff school Grounds ......1
. a. S:tudents shall be. free to distribute material off

school grounds.

b. Only exception A (3) (d ) shall be applicable, Other

'criminal and penalty sanctions will continue to apply as if. sunh-
. .f!.

publication were being distributed by non-students..
Ce DISCIPLINE

'Sanctions
. .
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a. Students who are respanath1B-for-official publications,

and who consistently are prohtbited from distributing material for

what has been determined to be just cause, are subject to a motion

by the principal to remove them from their office. A hearing oust

be held before the Assistant Superintendent of Pupil Personnel which

.complies with the students full due process rights.

d. Any student who is distributing what has been determined

to be prohibited material may be ordered to cease distribution and

the material coy be confiscated. If the material has been confisca-

ted under Exception No. 4 alone, it must be returned to the student

when possibility of classroom disruption has passed.

c. Recognizing the chilling effect that more severe

pennities might have on students' 1st Amendment Rights, no other

penalty mny be giver for distribution of literature.

2. Appeal

Any such decision with regard to any of above exceptions

may be appealed to the Assistant Superintendent in charge of Pupil

personnel. A Hearing must be held by the Assistant Superintendent

within 5 school days, umless sooner time is warranted by the nature

of the publication. .If.it is found that the interference with distri-

button was without cause students shall be allowed to immediately

commence distribution. Such .appeal shall not'preclude judicial reitlem.

D.. DETROIT CITY CODE SECTIONS NOT APPLICABLE
_

1. Code .

_

a. Detroit City Codef Offenses - iscellnneous, Sec. 39

57e58,59.

1. Nothing in the above sections shell be interpreted

to prevent the distribution of material as proscribed in (.1-':)

2. Principals only sanctions will be in accordance with
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e .; .

'Detroit City-bode,, loctirertising_and Signs, Art. 1, Sec.

1...'.ThiSsection is not applicable to students 1st
.

'Ateridoent.right..; since it de:alS solely with com3ercial materials.

2. A Pi.inciPals Only sanction will thus be in accOrdancl

wiih 4(3)(b) and C(i).

. .

4.

, .

Studehts may form. political and social organizations, including

those that Champion unpopular Causes,.in conformity with state educatioi

laws.

5.
. .

FaCulty advisers shall be appointed by the principal subject to

approval of the-student grOup.

6.

Students have.the ri.ght to determine their own dress, except
.

-- .
. ,

uwh'ere such dress is dabgeros or So distractive as to clearly and sub-

stantially inteifere with the leming and teachfng process.

.7.

Students shall receive endualiy vepon the Openini of school a

publication setting forth rules and regulationS to which students are
..

sub.ject: This'iuialcation sahll also include a Statement of the rights

and-responsibilities of students. It shall be dist.ributed to parents

as well.

PUPIL 'SUSPENSION

7.
. . . .

-A. Will possible alterdative should be colaxed_ta.help children

resolve their adjtstme6t_problenis before suspenSiod is considered. In
"

. _
pursuit of this objective the school will asiume the'responsibility to

refer pupils end their parents fai speettaltied help.
. _ eoe.:4
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If after all available. ..renedial:.pdr_oae)thxzes_have been applied,

a pupil remains disruptive or maladjusted to tne extent that he pre-

vents other_puptls_frou_lehis FAImatinnai_placement must be

reevaluated. It is recognized that authoritative steps may be mecLessary

but the approach should be supportive. In addition, each principal

and teacher has a responsibility to identify pupils in need of help

and to enlist the aid of. the Board of Education's Pupil Personnel

services 'as well as.the xesources available in the community. In

addition, the principal should have available a sufficient record in-

. dicating that the pupil was recognized to be in need of extra support

and the specific steps taken with parents and staff to help the child..

The success or failure of these steps and other pertinent data should

be an essential part of the record. However, there may be instances

when the severity of a pupilJs action will necessitate his suspension

even though there be no previous history of disruptive behavior. The

suspension procedure must be considered a Imrt'of the continuous educ-

ational guidance program for the child. Principals' and district

superintendents' conferences, in relation to suspension, provide an

optortunity forparents, teachers, .counselors, supervisors, et.al.,

7;:tb. plan educationally.for the benefit of the child. In'the event that

F.icstudent is suspended, plans -must be made wherever possible for an .

s.':411ternative education for-him.

r e B. Principal's Guidance Conference

1. When a serious problem arises regarding a pupil's behavior,

a presuspension conference attended by the appropriate personnel should

be.called -at an early stage in'an effort to resolve the problem. It

is expected that the parent will be included in efforts to help the

pupil in school adjustment.

2. The principal should notify the parent to attend till: pie-

suspension guidance conference by a personal,nlotter.
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Inasmuch as. th1x:-1:s.a guidatic.e.c-ohference held for the
. purpose.of providing n .opportunttr for parents, teachers, 'Counselors,.:
:.suporvisors, et al. , to plan educationally: for tbe benefit of the child,

. attorneys seeking to represent the parent or child pay not, participate.
9..

A. Principal' s. Suspension.

.1. The school principal shall have ebergency power to suspend
a student from partictpation in regular school actiirity when' he' deter-

mines that..the- overt'behavior.of that student 'prettents the Orderly
operation of the class, or organized activities 'or preSerits a clear
and present danger Of '.physical injury to school per SOnnel or students.
Such suspension 'shall be reViewed daily by the prinCipal 'and Shall
last only so long-as such conditions continue .tO prevail, but in no

-case shall exceed . three days; No student .shall be'placed.under emer-
gency suspension pursuant to this sectitin twice .Consecutively or more
than twice in one school Year. - (Note:. the ,above i's an excerpt*.ierom
the N.Y. Board of EdUcation resolUtiOn)tadopted" October 22, 1969)

2.. , Whenever a pupil:under the'.c6re of 'the Bureciu
Guidance, or another agency or therapist is to be suspended the
Principal, shall consult with the Bureau of Child Guidance, Or agency
cir therapist prior to the suspenSiOn. The final decision'remains with
tile. principal.

3.., The principal will remove the pupil from his class and keep
him under supervision until the close of the school day or the arrival
ot_Lthe person in parental relation to the pupil.

-4. The aildent 6parents and the supervising assistant Super-
intendent shall be l'amediately advised of any e.mergency suspension by
telephone or telegr'an and the reasonS therefor. The parents shall
also be informed by certified mail, posted on the day of suspension,
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that they have a right--tovmnizel .and.-thrttheir,presence is requested
at school for c conference at which tthe the parent or their attorney
or the student's attorney will be permitted the opportunity to discuss
the findings leading to the student ' s removal from class , to question

. .

the coplainants and to present additional information.
.e

3. The conference Will be conducted by the principal who will
explain the basis 6f his decision to suspend and allox the parent and
student to present their side of the story. The person in pailenta.l.

relation or his attorney or the stutiont ' attorney- nay ask questions
of normlninInt6 witnesses. At the conference the parent and the prin-
cipal may each have the assistance of up to 'two additional persons un-

less both parties agree to the presence of more persons.
6. Every effort should be node to secure the parent's attend-

ance at the conference. If the person in parental relation to the
child Mils to respond or appear, the principal nay refer the case to
the district superintendent who shall take such action as he may de-,
termine. conference cahnot take place unless the parent or person
in parental relation or parent's attorney ot student's attorney is
present.

7. A pupil suspended by the principal must be returned to the
school by the principal no later ihan three days after the day of thd
principal's suspension. A permanent record of the hearing held in
connection with the suspension will be maintained by the principal.

8. pupil suspended by the principal under this section mov
not be suspended yore than twice during the school year. These may

not- _be-consecutive periods of suspension.

9. At the end of every attendance reporting period of the
school year, each principal will send to the District Superintendent:
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:

The nane oreaoh-pupil suspended -
.The..reason for suspension
Date suspended

Date *of principal.'s.hearing
Date of pupil's returnto clasS
Number of school days suspended

10: The suspended pupil will .retiain on the registereof his

school and will .be =Irked absent in the roll book during the period of

Suspension.

11:. .If after ueeting with the school principal, the parent or

; dtudent believes that the suspensio.n was not justified, either my
first appeal to the supervising assistant superintendent and then to thc

Board of Educa.tion th review the suspension decision. The parent or

student shall Wave the right to .present evidence through either oral

'or written procedures...
12; ..:Ster:,a decision on an appeal is reactied, the parent shall

be: inforued of the decision in writing.. and the reasons therefore. In

any case where thesupervising assistant superintendent or the Board

of Education finds that .the action of the student did not justify his

suserision from classes, the student .shall be exonerated arid any record,

''.'of.disciplingry proceedings against him shall be expunged from his

.:record.,:and he shall be .given an opportunity to make up his claises

i :.withoutf.penalty..

District Superintendent ' s Suspension

1. When a principal believes that a student is so disaptive
aa to prevent the orderly operation of classes or otherorganized

school actigities presents a clear and present danger: of phis/Cal

injury to other students or school personnel he shall refer ilich cases

, .to the supervising assistant superintendent, giving him detailed sum-

'nary of the student's behavior. No student, however, shall be punished
.

by a principal's suspension and a district superintendent's suspension
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for the same offense.

".

2. If the supervising...asal9tant- superintenclent decides on the

basis of information provided by*the principal_that-suspension proce-

dures are warranted, he shall schedule a hearing on notice. .of not

less than ten school days by certified letter to the parents OT...the

student. The notice shall designate the date, time and place of the-

hearing and shall contain a statenent setting forth his right to be

represented by counsel, the specific charges against the student

including the rules violation, and the possible dispositions following

the hearing.

3. The ten day period of notice is in keeping with the obli-

gation to protect the student's right to a fair hearing. In energency

situations, the supervising assistant superintendent may shorten the

period of notice, but in no case shall the period be less than three

school days. When the notice period is shortened, the parent shall

also be notified by telegram of the time and place for the hearing.

4 The hearing shall be conducted in full accordance with the

requirements which provide that no pupil may be suspended for a period

tn excess of three school days unless such pupil and the person in

parental relation to such pupil shall have had an opportunity for a

fair hearing, upon reasonable notice, at which such pupil shall have

the right of representation by counsel, with the right to question

*witnesses again.st such pupil and present evidence of his

witnesses. A written record must be kept of the hearing

and.student are entitled to one copy of such record.

C. Appeal

All suspensions nay be reviewed by the Assistant Superintendent

of the Office of Pupil Personnel Services or another member of the

Central Adninistrative staff, so designated by the Superintendent.

own, including

and the parent

247



Upon. the request of' the parent, the Assistant Superintendent will con-

Tiene a hearing with a three me.aber review panel to review and recon-

. mend to the Superintendent the disposition of the appeal. All pcirtie

to the suspension may be requested to present evidence. The hearing

*be public at the request of the parent. The student ri y be repre-

--cented by counsel. A..written..record...will be made of all such hearings.

. ..Voluntnry

10.
TRANSFERS

1. If on referral to .the_. supervi.sing.ossistant superinten-

dent is is mutually agreed upon by student, parent, principal and

supervising assistant superintendent that a transfer would be benefi-

cial to the student the matter will be forwarded to the Attendance

_Department_ fOr placeime.nt_ of the student in a. new.. school.

B. Involuntary

1. The parent or student may not be forced to accept a trans-

fer without a hearing to determine the need for such transfer.

2. This hearing and all its safeguards will be conducted pursuant

to the guidelines set forth in Rule 7(8)(2)(3) and 00. It will be

conducted before a representative of. the .1ttendance Department with a

righ tv app.eal_ an:I:Averse decision to the Region Superintendent.
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EXCERPTS from Phay and Cummings

The following materials are excerpted from a pamphlet,

Student Suspensions and Expulsions, Proposed School Board

Codes Prohibiting Serious Student Misconduct and Establishing

Procedures for Dealing with Alleged Violations, (55 pages)

by Robert E. Phay and Jasper L. Cummings, Jr., of the

Institute of Government, P.O.Box 990, University of North
Carolina at Chapel Hill ($3.00), copyright, 1970, by the Institute ofGovernment, University of North Carolina at Chapel Hill. Portions arereprinted here with the permission of the authors.

Introduction

Suspension or expulsion of a student is a serious action

on the part of the school. (It can, however, be used in a con-

text in which it is not punitive, e.g., to reduce tensions or to

provide more time to deal with a problem than is immediately

available.) In only a few situations can it be justified. One

justified occasion is when a student's continued presence on the

school grounds endangers the proper functioning of the school or

the safety or well-being of himself or other members of the

school community. Another i3 that rare instance when the

suspension offers the only affective way of both communicating

to the student that his conduct was unacceptable and emphasizing

to his parents that they must become immediately involved and

should accept a greater responsibility in helping the student

meat school standards for acceptable conduct....

School separation is a poor method of discipline. Students

The Center for Law and Education wishes to express its

gratitude to the authors for the permission to reproduce
:
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Excerpts from
STUDENT SUSPENSIONS AND EXPULSIONS continued 2

who misbehave usually are students with academic difficulties,

and removal from the school almost inevitably adds to their

academic problems. Sometimes expulsion is precisely what a

delinquent student desires. Also, as the school loses contact

with a student and loses its opportunity to work with him to

eliminate his antisocial behavior, he may continue his miscon-

duct in a way more dangerous to himself and others.

When the classroom is not the place for him,. a

problem child might be put into a special group where closer

supervision and greater individual attention is available.

Other appropriate community facilities like family service

agencies, mental health clinics, or the public health service

might be contacted and asked to work with the problem student.

We also note that some children disrupt classes because they

feel alienated or inadequate. For these children the school

should try to offer learning in a way that builds self-con-

fidence rather than destroys self-respect. 4,

Preventive measures, of which adopting written school

codes on misconduct is one example, also need emphasis. The

school can do much to eliminate conditions that produce or spark

student misconduct. It should communicate to its students that

their support and assistance is needed to make school a

worthwhile experience. Students need to see that they benefit

from an orderly school operation and that they, as members of

the school community, have a responsibility and interest in

promoting a good learning environment. School administrators

can promote this positive aspect of student behavior by

47-1"7)
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Excerpts from
STUDENT SUSPENSIONS AND EXPULSIONS continued. 3

encouraging student participation in school planing, setting up

a student committee on student behavior, establishing a school

grievance procedure, and giving students a voice in matters

concerning student life. Such actions, if not already taken,

need to be implemented so that discipline problems can be eliminated

before they arise. If a school has only the law and its rules

to recommend it, it will surely fail. Rules and codes mean

little without the good will and genuine support of the student

body.

* * *

From, Part I, School Board Code Prohibiting Serious Studentmisconduct

The following code sets forth school rules prohibiting

certain types of student conduct that constitute major offenses.
4,

* * *

Rule 1. DISRUPTION OF SCHOOL

A student shall not by.use of violence, force, noise,

coercion, threat, intimidation, fear, passive resistance, or

any other conduct intentionally cause the substantial and

material disruption or obstruction of any lawful mission, process,

or function of the school.,

* * *
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Excerpts from
STUDENT SUSPENSIONS AND EXPULSIONS continued. 4

Rule 2, DAMAGE OR DESTRUCTION OF SCHOOL PROPERTY

A student shall not intentionally cause or attempt to

cause substantial damage to valuable school property or steal

or attempt to steal school property of substantial value.

* * *

Rule 4. ASSAULT ON A SCHOOL EMPLOYEE

A student shall not intentionally cause or attempt to

cause physical injury or intentionally behave in such a way as

could reasonably cause physical injury to a school employee

on the sChool grounds. or off the school grounds at

a school activity, function, or event.

* *

Rule 6. WEAPONS AND DANGEROUS INSTRUMeNTS

Option One

A student shall not knowingly possess, handle, or trnnsmit

any object that can reasonably be considered a weapon

(1) on the school grounds during and immediately before or

immediately after school hours,

(2) on the school grounds at any other time when the school

is being used by a school group, or

(3) off the school grounds at any school.activity, function,

or event.

This rule does not apply to normal school supplied like

pencils or compasses but does apply to any firearm, any explosive

including firecrackers, any knife other than a small penknife, and

other dangerous objects of no reasonable use 4he pupil at school'



Excerpts from'
STUDENT SUSPENSIONS AND EXPULSIONS continued. 5

Option Two

A student shall not knowingly possess, handle, or transmit

a knife, razor, ice pick, explosive, loaded cane, sword cane,

machete, pistol, rifle, shotgun, pellet gun, or other object

that reasonably can be considered a weapon

(1) on the school grounds during and immediately before or

immediately after school hours,

(2) on the school grounds at any other time when the school is

being used by a school group, or

(3) off the school grounds at a school activity, function,

or event.

This rule does not apply to normal school supplies like

pencils or compasses.

Rule 7, NARCOTICS, ALCOHOLIC BEVERAGES, AND STIMULANT DRUGS

A student shall not knowingly possess, use, transmit, or

be under the influence of any narcotic drug, hallucinogenic

drug, amphetamine, barbiturate, marijuana, alcoholic beverage,

or intoxicant of any kind

Part Iii Procedural Code for Dealing with Alleged Violations

* * *

The following procedural code provides for . constitu-

tional requirements. It attempts to create a procedure that will

produce a reliable determination of the issues while minimizing

the adversary nature of the proceeding.

* * *



Excerpts from
STUDENT SUSPENSIONS AND EXPULSIONS continued.

6

Section 3. LIMITATION ON PRINCIPAL'S POWER TO SUSPEND OR TO

REQUEST A HEARING.

If the principal investigates a student's alleged mis-

conduct and decides to take disciplinary action, he must

investigate and take action on all alleged misconduct known to

him at that time. Consequently, the most serious action he can

take on his own authority for any and ell misconduct by a par-

ticular student, known to him at any one time, is to give a

five-day suspension.

* * *

Section 8. INITIATING LONG-TERM SUSPENSION OR EXPULSION

(a) Decision to Seek Suspension Over Five Days or Expulsion

If, aft-Jr his investigation, the principal decides that a

penalty more severe than any within hit own authority is warran-

ted, he may, with the approval of the superintendent, notify

the Convener of the hearing board of their decision and ask that

See

a hearing date be set. (Section 10.) The principal must decide

to do this and ask for a long-term suspension within five days

after he learns of the misconduct.

* * *

Section 9, NOTICE

Whenever the principal seeks a long-term suspension or

expulsion, he must give written notice to the student and his

parents as soon as possible. Notice should be given no later

than the end of the school day following the day of alleged

misconduct.
* * *
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Excerpts from
STUDENT SUSPENSIONS AND EXPULSIONS continued. 7

Section 121 WITNESS STATEMENTS

The principal shall make available in his office at least

two days before the hearing the signed statements of all persons

on whose information are based the charge against the student

and the penalty suggested by the principal. These statements

may be examined and copied by the student, parents, and repro-

sentative

* * *

Section 13s AVAILABILITY OF THE STUDENT'S PREVIOUS RECORDS

Besides having access to the written statements that form

the basis of evidence against the student, his parents or his

representative shall have access to his previous behavior record

and his academic record. If the school deems it necessary,

the information contained in such records may be furnished

to the parents or representative only on condition

that they be explained and interpreted to the parents

or representative by a person trained in their use and

interpretation.

Commants These records will be at the disposal

of the hearing board, but the student, his parents,

and his representative also should have access to

them so that they will have the opportunity to

point out and emphasize relevant information con-

tained therein. The utmost cirzumspection is

required in their use. Their confidential nature

should be stressed to all parties including the

members of the hearing board.

* * *
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Excerpts from
STUDENT SUSPENSIONS AND EXPULSIONS continued... 8

Section 15s CONDUCT OF THE HEARING

(a) Closed Hearing

The hearing may be attended only by the hearing board

members, the superintendent of schools, the principal, the

student, the parents, and the student's representative. Witnesses,

should be present only when they are giving information to the

board. The student may be excluded in the discretion of the

board with the concurrence of the student's parents (or the

representative when he acts in the place of the parents) at

times when his psychological or emotional problems are being

discussed. -No one may be present with the board during its

deliberations.

Comments The presence of the parents and the representative

will protect the student against the possibility of unfair

hidden practices. Therefore, the use of an open hearing, with

its attendant possible commotion and prejudice to the student

or others, is unnecessary.

1
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Student Mobilization Committee

19 Brookline Street
Cambridge, Massachusetts 02139

491-3070

HIGH SCHOOL BILL OF RIGHTS (drafted by the Student Mobilization Committee

to T3nd the War in Vietnam)

I. Students have the right to exercise all rights enumerated in the U.S.

Constitution, the Bill of Rights, and all other amendments and those

established by the U.S. Supreme Court.

FREEDOM OF POLITICAL ACTIVITY:

II. Students have the full freedom of political activity in the High Schools.

1. Students may form political and social organizations in the school, incl.

those which champion unpopular causes & regardless of the political &

social views of the organization.

2. Students have the right to full use of school facilities: bulletin boards,

auditoriums, public address systems, mimeo facilities to advertise their

ideas & activities that take place inside & outside the high schools.

3. Students have the right to plan & carry out forums, assemblies, seminars,

& other school programs in order to expand the educational process. These

are to be carried out at a timm chosen by the students. Speakers chosen

by the studants may not be rejected by administration or faculty.

4. Students have the right to distribute any leaflets, pamphlets, & political

material freely inside & outside the school, & on school grounds without

authorization of the principal or any body of the school administration or

the Board of Rducation.

5. Students have the right to wear any symbol of their political beliefs, such

as buttons, armband, & style of dress which expresses their opinions.

6. Students have the right to choose their own method of expressing their beliefs

& refrain from saluting the flag or attending any assemblies which they so

desire.

7. STUDENTS HAVE THE RIGHT TO STRIKE.

2



FREEDOM OF SPEECH AND PRESS

III. Students have the right to freedom of the press and speech.

1. Student publications must be controlled by the students 2: may in no way be

censored by the administration or faculty. Editing will be done by the

student editors. Any student organization has the right to have acces

to the school newspaper to advertise its ideas and activities.

DUE PROCESS

IV. Students have the right to due process.

1. Students have the right to a fair hearing which includes representation by

counsel, with the right to question witnesses PRIOR to any disciplinary

action. The hearing shall conform to all present laws pertaining to court

procedure.

2. Students may not in any way be penalized by administration or faculty for

any political ideas which they have or upon which they act.

3. Students have the right to receive annually upon the opening of school a

publication setting .forth all the rules and regulations.to which they are

subject. This publication shall contain a statement of student rights.

4. Students have the right to appeal any decision on a disciplinary action with

a transcript of the trial.

5. Students and parents have the right to see their personal files at any time!

Free Elections

V. Students have the right to free elections in the Schools.

1. Students shall have the right to run in any school election for any office.

There shall be an end to arbitrary administration requirements and screening

of candidates.

2. All students in the school shall have the right to vote. Scheduling, of thel

1

balloting, shall occur at a time when all students are present during regu

lar school hours. All candidates shall have the right to wage a real cam

pai4n with full use of school facilities to freely advertise their full

election platform,

Ho War Machine .

VI. Students have the right to end high school complicity with the war machine.

1. Students have the right to be free from the presence of federal agencies not:

involved in education. .

2. There shall be an end to all military programs and recruiting, like ROTC, in

the high schools.
4.1



3. There shall be an end to the use of police to settle disputes in the schools.

VII. Students have the right to help determine curriculum and evaluate their

teachers.

1. There shall be an end to the tracking system,

2. There shall be an end to discrimination on the basis of race or sex.

Draft, 1970

259



EXCERPTS University of Oregon, The Code of Student Conduct as revised

July 1, 1970

F. University Appeals Board (March 4, 1970)

1. The University Appeals Board, by faculty legislation and by

delegation of the President of the University, is the final appeals body

under the Student Conduct Code.

2. The Board shall consist of three student members recommended by the

President of the ASUO, and three faculty members, each a member of the Uni

versity community in good standing, and shall be appointed by the President

of the University. A quorum shall consist of two students and two faculty

members. Terms of membership shall be one year from the time of appointment.

Members may be reappointed, but no member may serve more than two consecutive

terms. The President of the University may appoint temporary members to the

Board to serve cluing such times as tLre necessary to assure full membership of

the Board, The Board shall elect its own chairman.

3. In any case the Student Conduct Committee may appoint one of its

members to serve as an additional nonvoting member of the University

Appeals Board. The presence of this member will not affect the Board's

quorum.

4. The Board shall establish rules of procedure for itself; however,

an affirmative vote of four members of the Board shall be necessary to

overrule a decision of a lower court or to find that a violation has occurred

in cases in which no lower court has made a decision. Inability of the

Board to make an affirmative decision to overrule or find that a violation

has occurred shall be deemed a decision to affirm or find no violation.

260



EXCERPTS continued University of Oregon, The Code of Student Conduct
as revised July 1, 1970,

G. Student Mribumals

le The President of the University shall appoint five members to a

Senior Court Panel, no more than two of them from the faculty and the rest .

from the Student Body. The student members shall be recommended by the

President of the Associated Students, The appointments will be for one year,

but members may be reappointed, and the President is urged to preserve

continuity of membership from year to year. Senior Court Panel members shall

be selected for their knowledge of the Student Conduct program in general, and

for their understanding of the operation of the Student Court in particular,

The Senior Court Panel will select an impartial system for choosing a

court for eacli case and will be responsible for formulating rdbs of practice

and procedure in hearings under this Code. Such rules are subject to review

and revision by the University Appeals Board.

2, The President of the University shall appoint a Panel of Associates.

The size of this panel shall be determined by the Student Conduct Committee,

but no more than onethird of its members shall be from the faculty. The

student members shall be recommended by the President of the Associated

Students,

3, A student Court shall consist of three members, at least two of whom

shall be students. One member of each student court shall be chosen frOm the

Senior Court Panel, and this member will be the Chairman of the Student Court,

The remaining members of the Student Court may be chosen from either the

' Senior Court Panel or the Panel of ASsociates. The jurisdiction of the

Student Court shall be determined by the Student Conduct Committee, and the

procedural rules will be established by the Senior Court Panel under the

supervision of the University Appeals Board.
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EXCERPTS continued..." University of Oregon, The Code of Student Conduct

as revised July 1, 1970.

L. A Student Court shall decide on all matters of fact, on the ultimate

question of whether the Code has been violated, and on the sanction to be

imposed, by majority vote. Decisions on procedural matters (e.g. on the

admissibility of evidence) will be made by the Chairman of the Court. The

Chairman will also decide which are matter of substance and which are matters

of procedure, though on such decisions he may well seek the opinion of the

other members of the court before ruling. A decision of the Chairman of the

Court under this section can be reviewed only by appeal to the University

Appeals Board.


