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ABSTRACT
In this copyright infringment suit, the plaintiff

(Williams 6 Wilkins Ccmpany) alleges that the defendent (Department
of Health, Education and Welfare) through its agencies, the National
Institutes of Health (NUH) and the National Library of Medicine (NLM)
has infringed plaintiff's copyrights in medical journals by making
unauthorized photocopies of articles from such journals. The
Commissioner to the Court holds that the defendant has infringed the
plaintiff's copyrights and that the plaintiff is entitled to recover
ureasonable and entire compensation. For convenience and orderly
discussion of the many complex problems raised by this case, the
opinion is divided into three parts. Part I is a synopsis of the
material facts, most of which are not in dispute. Detailed facts .7re
set out in the findings of fact. Part II deals with the copyright law
as it applies to resolution of the case. Part III deals with some
ancillary matters. (Author/NH)
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OPINION

DAVIS, COMMiRsioner: This is a copyright infringement
suit under 23 U.S.C. § 1498 (b) .1 Plaintiff alleges that defend-

*The opinion, findings of fact, and recommended conclusion of law are
submitted under the order of reference and Rule 184(h).

1Prior to 1060, 1408 provided only for patent infringement suits against

Cs')
the United States. In 1000, Ccngress amended § 1408 to make the United states
liable also for copyright infringement, pursuant to title 17, U.S.C the copy-
right statute, This is the first copyright case to reach trial in this court.

(1)
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ant's Department of Health. Education. and 'Welfare.
through its agencies, the. Nat ional linstitutes of I fealth (NIH)
and the National Library of Medicine (NLM), has in-
fringed plaintiff's copyrights in medival journals by mahing
unauthorized photocopies of articles from sudi journals. This
suit is one of first impression: raises long-troublesome and
much-disenssed issues of library photocopying of copy rightNl
materials; 2 and requires for resolution the "judgment, of
Solomon" if not also the "dexterity of Houdini." 3 The fol-
lowing organizations sought (and were granted) leave to
file briefs as amici curiae: The Authors League of America,
Inc., and the Association of American Publishers, Inc. (in
support of plaintiff) ; and the American Library Associa-
tion, t;le Association of Research Libraries, the Aledical
Library Association, an(1 the American Association of Law
Libraries (in support of defendant). Those briefs, along
with the briefs filed by the parties, have, been of great as-
sistance. I hold that defendant has infringed plaintiff's
copyrights and that plaintiff is entitled to recover "reason-
able and entire compensation" as provided by § 1498(b).

For convenience and for orderly discussion of the many
complex problems raised by this case, the opinion is divided
into three parts. Part I is a synopsis of the material, facts,
most of which arc not in dispute. Detailed facts are set out

2 See. e.g.. II. Varnwr, Photoduplleation Copyrighted Material by

Libraries. Mindy Ne. I m, Copyright Law Revision. Studies Prepared for Senate
Comm, on the Judiciary, StIth Cong., 2d Seas. (1000) thereinafter OA as
the Varmer study); G. Sophar and L. Heilprin, The Determination of Legal
Facts and Economic Guideposts with Respect to the Dissemination of Scion
title and nthcatIonal Information as it Is Affected by CopyrightA Stains
Report, Final Report, Prepared by The Committee to Investigate Copyright
Problems Affecting Communication in Science and Education, Inc., for the
l'.S. Delmrtment of Health. Milueation, and Welfare, Project No. 70793
(1907) [hereinafter cited RR Sophar and HellprIn report] ; Report of the
Register of Copyrights on the General Revision of the U.S. Copyright Law to
the Hon sa. Comm. on the Judiciary, liTth Cong., 2d Sess. at 25-20 (1001)
[hereinafter cited as the Register's Report); ProjectNew Technology and
the Law of Copyright : Repography and Computers, 15 U.C.L.A. I,. Rev. 031
(1003) thereinafter cited as UCLA Project); V. Clapp, CopyrightA
Librarian's View, Prepared for the National Advisory Commission on

Libraries, Association of American Libraries (1903) ; Schuster and
Mechanical Copyright, Copyright Law, and the Teacher, 17 Clev.-Mar. L. Rev.
299 (1963) ; "Report on Single Coples"Joint Libraries Committee on Fair
Use In Photocopying, 0 Copyright Soe'y 111111. 79 (1901-62).

3 To borrow a phrase from Mr. Justice Ferias in Fortnightly Corp. v. United
Artists Television, Inc., 302 U.S. 390, 402 (1003), rehearing denfed 393 U.S.
002. There, the Supreme Court grappled with another vexing copyright prob-
lemcable antenna television (CATN*).
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in the findings of fact. Part 11 deals with the copyright law
as it applies to resolution of the case. Part III deals with
some ancillary matters.

1

Plaintiff, though a relatively small company. is a major
pnblisher of medical journals and books. Plaintiff publishes
37 jonrnals. dealing with various medical specialties. The
four journals in snit are Medicine, ourmd of immunology,
Gastroenterology, and Pharm(frological Reviews. Medicine
is published by plaintiff for profit and for its own benefit.
The other three journals are published in conjunction with
specialty medical societies which. by contract, share the jour-
imls' profits with plaintiff. The articles published in the
journals stein from manuscripts submitted to plaintiff (or
one of the medical societies) by physicians or other scientists
engaged in medical research. The journals are widely dis-
seminated throughout the United States (and the world) in
libraries, schools, physicians' offices, and the like. Annual
subseription prices range from about $12 to $44; and, duo
to the esoteric nature of the journals' subject matter, the num-
ber of annual subscriptions is rebut ively small, ranging from
about 3,100 (Pharm(cological Reviews) to about 7,000
(Gastroenterology). Most of die revenue derived from the
journals comes from suFscription sales, though a small part
conies feom adve? :,ising.4 The journals are published with
notice of copyright in plaintiff's name. The notice appears
at the front of the journal and sometimes at the beginning of
each article. After publication of each journal issue (usually
monthly or bimonthly) and after compliance with the re-
quisite statutory requirements, the Register of Copyrights
issues to plaintiff certificates of copyright registration.

NM, the Government's principal medical research orga-
nization, is a conglomerate of institutes located on a multi-
acre campus at Bethesda, Maryland. Each institute is con-
cerned with ti particular medical specialty, and the institutes
conduct their activitie,s by way of both intramural reseiirch
and grants-in-aid to private individuals and organizations.
NM employs over 12,000 persons-4,000 are science profes-
sionals and 2,000 have doctoral degrees. To assist its intim-

4 E.g., the '',1,ember 1956 issue of Medicine has 86 pages, four of which
carry commerclal product advertising. The August 1965 issue of Journal of
Immunology has 206 pages, nine of which carry commercial product
advertising.

3
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mural. programs, NM maintains a tedmical library. The
library houses about 150,000 voluim..;:, of which about 30,000
are books and the balance scientific (principally medical)
journals. The library is open to the public, but is used mostly
by XIII in-house research peNonnel. The library's budget for
1970 was $1.1 million.

The NIH library subscribes to about 3,000 different journal
titles, four of which are the journals in suit. The library sub-
scribes to two copies of each of the journals in snit. As a gen-
eral rule, one copy stays in the library reading room and the
other copy circulates among interested NITI personnel. De-
mand by YHT research workers for access to plaintiff's
journals (as well as other journals to which the library sub-
s(ribes) is usually not icet by in-house subscription copies.
Consequently, as an integral part of its operation, the library
rims a photocopy se, , ;ce for the benefit of its research staff.
On request, a researchn can obtain a photocopy of an article
from any of the journal:, in the library's collection. Usually,
researchers request. photocopies of articles to assist them in
their on-going projects; sometimes photocopies are requested
simply for background reading. In any event, the libraty
does not monitor the reason for requests or the use to which
the photocopies are put. The photocopies are not returned to
the, library; and the record shows that, in most instances,
researchers keep them in their private files for future
reference.

Four regularly assigned employees operate the NM photo-

copy equipment. The equipment consists of microfilm cameras
and Xerox copying machines. In 1970, the library photocopy
budget was $86,000 and the library filled 85,744 requests for
photocopies of journal articles (including plaintiff's jour-
nals), constituting about 930,000 pages. On the average, a
journal article is 10 pages long, so that in 1970, the library
made about 93,000 photocopies of articles.

NLM is located on the Bethesda campus of NIIT. NIX was
formerly the Armed Forces Medical Library. In 1956, Con-

gress transferred the library from the Department of Defense
to the Public Health Service (renaming it the National Li-
brary of Medicine), and declared its purposc to be "* * to
aid the dissemination and exchange of scientific and other in-
formation important to the progress of medicine and to the
public health * * wt." 42 U.S.C. § 275 (1970). NLM is a repos-
itory of much of the world's medical literature, NLM is in es-
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settee a "li bra rht ns'libra ry." As part of its operat ion, NLM co-
operates with other 1 ibraries and like resea rch-a nd-edneati on-
oriented institutions (both public and private) in a so-called
"interlibrary loan" program. Upon request, NLM will loan
to such institutions, for a limited time, hooks and other mate-
riftls in its collection. In the case of jourmils, the "loans"
ustmlly take the form of photocopies of journal articles which
are supplied by NIZI free of charge and on a no-return basis.
The term "ham" therefore is a euphemism when journal
articles are involved. NLM's loan policies are fashioned after
the Genertd Interlibrary Loan Code, which is ft statement of
self-imposed regulations to be followed by all libraries which
cooperate in interlibrary loaning. The Code provides that
each library, upon request for loan of materials, shall decide
whether to loan the origimil or provide tt photoduplicate. The
Code notes that photoduplication of copyrighted materials
may raise copyright infringement problems, particularly
with regard to "photographing whole iRsues of periodicals or
books with current copyrights, or in making multiple copies
of a publication." [Emphasis in origimd text.] NLM, there-
fore, will lwovide only one photocopy of a. particular article,
per requeq, and will not photocopy on any given request an
entire journal issue. NLM, as well as other libraries, justifies
this practice on the basis of a so-called "gentlemen's agree-
ment.," written in 1935 by the National Association of Book
Publishers and the Joint Committee on Materials for Re-
seat.ch (representing the libraries), which states in part, "A
library * * * owning books or .periodical volumes in which
copyright still subsists may make and deliver a single photo-
graphic, reproduction * * of a port thereof to a scholar
representing in writing that he desires such reproduction in
lieu of lotui of such publication or in place of manual tran-
scription and solely for the purposes of research * *."
[Emphasis supplied.] Each photocopy reproduced by NIJI11
contains a statement in the murgin, "This is ft single photo-
static copy made by the National Library of Medicine for
pu,poses of study or research in lieu of lending the original."

In 1998, a representative year, NLM received about 127,000
requests for interlibrary ions. Requests were received, for
the most, part, from other libraries or Government agencies.
However, about 12 percent of the requests came from private
or commercial organizations, particularly drug companies.



.%

6

Some requests were for books. in which event the book itself
wits loaned. Most requests were, for journals or journal
articles; and about 120,000 of the requests were filled by
photocopying single articles from journals, including plain-
tiff's journals. .rsually, the library seeking an interlibrary
loan from NLM did so at the request of one of its patrons.
If the "loan" was made by photocopy. the photocopy was
given to the patron who was free to dispose of it. as he wished.
NLM made no effort to find out the ultinuite use to which the
photocopies were putt and there is no evidence that borrow-
ing lilraries kept, the "loan" photocopies in their permanent
collections for use by other patrons.

Defendant concedes that, within lue pertinent accounting
period. SIM and the XIII library made at least one photo-
copy of each of eight, articles (designated by plaintiff as
the. Count I-to-Count VI II articles) from one or more of the
four journals in suit. Defendant also concedes that plaintiff
is the record owner of copyright, registrations on the journals.
That would appear to end the matter in plaintiff's favor, for
§ 1 of the copyright statute ( 17 U.S.(%) says that the copy-
right owner "" * shall have the exclusive right : (a) to
print, reprint, publish, copy and vend the copyrighted
work * *": and § 0 of the statute says that, "* * The

copyright upon composite works or periodicals shall give to
the proprietor thereof all the rights in respect. thereto which
he would have if each part were individually copyrighted
under this title." Simply stated. this means that each article.
iii plaintiff's journals is protected .from infringement to the
Sallie extent as the entire journal issue. Advertisers
nr. v. Laufe.29 F. Supp. 1 (W.D. Pa. 1938) ; King Features

Syndicate v. Fleischer. 299 F. 533 (2d Cir. 1924).5
Despite plaintiff's prima facie showing of infringement,

the Government and its amici raise a host, of arguments why
the libraries should not be held liable for infringemen'... The

One argliment made by defendant to justify the copying of single articles
from plaintiff's Journals is that each articls is hit "port" of a journnl issue,
which in turn is but "part" of n journal voluhIC ; end. accordingly, defendant
says. its libraries hove not copied an "entire.' copyrighted work. Section 3
of 17 11.S.C. fully !MTN that argument. 'or it is umlisputed that plahttiff
could publish nod seek copyright registration on eaeh article separately. As
stated in MR. Itep. No. 2222, (10th Cong., 2(1 Sess. 10 (1900) :

Section 3 (of the Copyright Act 1 does.away with the necessity of taking a
copyright on the contributions of different pemons included in a single
publication * *



arguments boil down to five defenses: (a) nonownership of
copyright, (b) real party in interest, (c) noninfringement,
(d) fair use, awl (e) license.

11

The nonownership defense
Defendant says that plaintiff is not the "proprietor" of

copyright in the Count I-to-Count VIII articles (17 U.S.C.
§ 9), and therefore does not have standing to bring this suit.
As noted earlier, defendant concedes that plaintiff is the
owner of record title of copyright registrations on the jour-
nals in which the articles appear; and defendant also con-
cedes that. plainti 11 is entitled to a "presumption that it is
the owner of the individual articles in the jourpals published
by it." 17 U.S.C. §§ 3, 209. However, defendant says the pre-
sumption is rebutted by evidence that the. authors of the
articles did not make written assigmnent to plaintiff of their
proprietary interest in the manuscripts from which the arti-
cles stemmed and that the authors were not paid monetary
compensation for their manuscripts. From this, defendant
urges that. the authors did not assign to plaintiff ownership
of their manuscripts, and, at most., granted to plaintiff only
a license to publish the articles. Defendant relies on Horse v.
Fields, 127 F. Supp. 63, 65, 104 USPQ 54, 55 (S.D. N.Y.
1954), which held that "*""' * a general copyright in an
issue of a periodical (a "blanket" copyright) does not pmtect
the rights in a. particular contributed article unless such rights
had been previously assigned to the publisher." Defendant
also cites Kinelow Publishin Co. v. Photography-in-Busi-
ness, Inc., 270 F. Supp. 851, 155 USPQ 342 (S.D. N.Y. 1967),
and Brattleboro Publishing Co. V. lVimmill Publishing Co.,
'250 F. Supp. 215, 149 USPQ 41 (D. Vt. 1966), ard, 369 F. 2c1
565, 151 USPQ 666 (2d Cir. 1966), for the proposition that,
absent an express assignment, the author (rather than the
publisher) of a copyrightable work retains title to the work,
even though it is published as part of a composite on which
there is blanket copyright in the publisher's name.

The record does not support defendant, and the cited cases

arc not. apposite. At the outset, it is pertinent to note this
court's decision in Dorr-Oliver, Inc., et al. v. United States,
193 Ct. Cl. 187, 432 F. 2d 447, 167 USPQ 474 (1970), which
held that the owner of record title of a patent (and 11 anal-
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ogy, a copyright registration) is the proper party to bring
suit for infringement in this court under 28 U.S.C. § 1498,
and that equitable rights of ownership of strangers to the
suit cannot be raised as defenses against the legal title holder.
See also Widens lei v. Shapiro, Bernstein & Co., 147 F. 2d
909, 64 USPQ 448 (1st Cir. 1945). As a matter of law,
therefore, it would seem that defendant cannot assert the
ownership defense since by doing so, it seeks to raise equities
of persons not parties to the suit. However, even if that issue
can be raised, defendant cannot prevail on the merits. Au-
thors of two of the articles in suit testified at trial, and neither
asserted an interest (legal or equitable) in their respective
articles. It is reasonable to infer that testimony of the other
authors would be the same, for the evidence supports the con-
clusion that by custom of long standing and absent any
written or oral agreement to the contrary, authors who sub-
mit manuscripts to medical journals do so on the implied
understanding that the publisher will obtain statutory copy-
right on the journal (and the individual articles therein)
in the journal's name and for the journal's benefit, and that
the copyright will be enforced by the copyright registrant.
So far as the record shows, no author ever questioned or chal-
lenged that. practice. Ge;Ne/ V. Poyoter Prod., Joe., 295 F.
Supp. 331, 160 USPQ 590 (S.D. N.Y. 1968), held that full
ownership of copyrightable subject matter may, by custom, be
assigned by implication from the author to a publisher. Simi-
larly, Best Medium Publishing Co. v. National Insider, Inc.,
259 F. Supp. 433-34, 152 USPQ 56-57 (N.D. III. 1966),
ard, 385 F. 2,1 384, 155 USPQ 550 (7th Cir. 1967), cert.
denied, 290 U.S. 955, noted :

"In the absence of evidence to the contrary, the trans-
fer by an author to a. magazine publisher of a. manu-
script without restriction is deemeti to carry with it sll
right, title, and interest, including all rights of copy-
right., therein."

The fact that authors are not paid by plaintiff for their
manuscripts is of little significance. The record shows that
medical researchers, on their own volition, submit manu-
scripts to plaintiff's journals in consideration for the jour-
nal's screening and editing, and hopefully accepting and
publishing, the manuscripts. Rarely, if ever, do medical
researcher3 publish the rr.,sults of their work at their own
expense. Rather they look to medical journals to bear the
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expenses of editing, 'publishing and disseminating.° In the
world of academia and its all-too-frequent specter of "pub-
lish or perish," researchers compete to get their manu-
scripts accepted and published by journals of high reputation
and wide circulation. Acceptance and publication by a kad-
ing journal marks NI article as one of importance and good
quality. The record sho ws that over 95 percent of all pub-
lished medical research appears in medical journal articles.
Thus, publication of research work by medical journals,
though perhaps not of immediate monetary benefit to re-
searchers, nevertheless enhances, and may even be crucial
to, their long-term professional and economio opportunities.
The record also shows that, once having succeeded in getting

a manuscript accepted and published by plaintiff, authors
do not seek publication by others. Rather, they look to plain-
tiff for reprints, further publication or permission to repub-
lish elsewhere. Plaintiff, in turn, grants permission to others,
often tilrough royalty-bearing license agreements, to copy,
reprints and republish individual journal articles in other
forms,e.g., as photocopies, as parts of books or on microfilm.
Cf. Kinelow, supra, and Brattleboro, supra, wherein the
authors did not intend the first publisher to be the sole pub-
lisher and, in fact, intended that others republish the work
without regard to the first publisher.

In sum, the only reasonable inference (there being no evi-
dence to the contrary) is that the authors assigned to plaintiff,
ab initio and by implication, the ownership rights to their
manuscripts, and did not grant to plaintiff a mere license to

publish.
A final point : Implicit in defendant's position on this

issue is the notion that it is unfair for plaintiff to derive
monetary profit from the work of medical researchers who
do not share that profit directly with plaintiff. What de-
fendant overlooks is that with respect to most of plaintiff's
journals (and three of the four in suit), profits derived from
the journals go in large measure to the medical societies for
which the journals are published. The American Gastroen-

a Some journals require authors to pay "excess page" charges for unusually
long articles and also to pay, at least In part, for certain kinds of illustrations.
To MA extent. therefore, authors sometimes bear part of the expense of
publication. However, there Is no evidence that such expenses are substantial
(compared to the total cost of publication) or that such requirement dis-
courages authors from submitting manuscripts to plaintiff in favor of pub-
lishing them themselves or elsewhere.

454-788-72----2

.
L. 9
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terological Association (A( A) and the American Association
of Immunologists (AAI) get 50 percent of the profits from
Gastroenterology and the Journal of Immunology, respec-
tively ; and the American Society of Pharmacology and Ex-
perimental Therapeutics (ASPET) gets 90 percent of the
profits from Pharmacological Reviews. Most of plaintiff's
journals, therefore, operate for the benefit of the medical pro-
fession itself, which, in the long run, is for the benefit of the
public. In any event, plaintiff's profits are not great, and at
best, simply compensate plaintiff for the services it renders
as a publisher in a free-enterprise system where income is
derived by risking capital to print and disseminate. E.g., in
1968, profit from Pharmacological Reviews was $1,154.44 (on
sales of about $40,000), of which $1,039 went to ASPET and
$115.44 went to plaintiff. In 1969, Pharmacological Reviews
lost money. Also, in 1969, net income from Gastroenterology
was $21,312.08 (on sales of about $245,000), and $11,532.35
of that amount was offset by losses the previous year, leaving
a balance of $9,779.73. The balance was split between plain-
tiff and AGA, plaintiff getting $4,889.86.

In short, absent private publishers whose efforts provide
for disemination of 95 percent of the current medical litera-
ture, most of the findings of medical re, arch would go un-
published and =disseminated; or at st the burdens of
publishing and disseminating would fall upon other organi-
zations, one of which would no doubt have to be the
Government.'

the real-party-in-interest defense
Defendant says that plaintiff is not the real party in inter-

est with respect to the articles (Counts II to VI) in the
J ournal, of Imnzunology and Pharmacological Reviews.
Defendant says those journals are owned, respectively, by
AAI and ASPET ; and, though not expressly urged, it is
apparently defendant's position that AAI and ASPET must
be joined as parties-plaintiff or else must bring this suit in
their own names. The record shows that plaintiff publishes

7 The 'UCLA, Project, at 956, discusses the problems which would be
created if, through failure of private publishers, the Government takes up the
slack in nwdical publishing. Among the problems might be "government
influence over the content of writings," implicit in which is the "
danger of government censorship . Many scientific Journal articles are
presently subjected to scrutiny by panels of scientists who determine 'publish-
ability' independently of the editors of journals. Retaining such an evaluative
process would allow professional scientists in the author's field, rather than
bureaucrats, to decide what is published."

10



11

the Journal of Immunology under contract with AAI and
publishes Pharmacological Reviews under contract with
ASPET. The contracts obligate plaintiff to secure statutory
copyright on the journals in plaintiff's name. While it is true
that the contracts provide that the respective societies are the
"sole owner of the periodical," the clear intent of the parties is
that copyright matters, including acquisition and enforce-
ment, are plaintiff's responsibility. Thus, the ASPET con-
tract provides that it is plaintiff's duty to procure copyright
on Pharmacological Reviews "in the name of the Publisher"
and to oversee and act on requests by others to republish
parts thereof, a right incident to the enforcement of copy-
right. Likewise, the AAI contract requires plaintiff to pro-
cure copyright on the Journal of Immunology "in the name
of the Publisher," and notes that AAI "reserves the right to
have the copyright assigned to the Association if at any
time in the future this seems desirable." This is a clear indi-
cation that it was the parties' intent that plaintiff should own
the copyright ab initio. In short, there is no evidence that
ASPET or AAI intended anything other than that plaintiff,
and plaintiff alone, should own the copyright in the respective
journals and should enforce the copyright by bringing law-
suits, or otherwise.

In any event, Dorr-Oliver, supra, disposes of the issue.
Plaintiff is, and always has been, the record owner of the
copyright registrations and is the proper party to bring
suit in this court. See also Hedeman Prod. Corp. v. Tap-Rite
Prod. Corp., 228 F. Supp. 630, 141 USPQ 381 (D. N.J. 1964).

The noninfringement defense
Defendant contends that its acts of copying do not violate

the copyright owner's exclusive right "to copy" the copy-
righted work as provided by 11 U.S.C. § 1. The argument
is that with respezt tc books and periodicals, the act of making
single copies (i.e., one copy at a time) is not, in itself, suf-
ficient to incur liability ; that the "copying," to be actionable,
must include "printing" (oll- "reprinting") and "publishing"
of multiple copies of the copyrighted work. The argument is
bottomed on analysis of the copyright laws as they have
evolved from 1790 to the present.8 The early laws distin-

Congress enacted the first copyright statute in 1790 (Act of May 31,
1790, ch. 15, 1 Stat. 124). Thereafter. the statute was revised from time
to time, notably in 1802, 1881, 1870, and 1891. In 1909, the present statute
was passed (Act of March 4, 1909, ch. 320, 35 Stat. 1075) and later was
codified as 17 U.S.C. (Act of July 80, 1947, 61 Stat. 652).
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gifished "copying" from "printing," "reprinting," and "pub-
lishing," and provided that the copyright in book.3 in-
fringed by "pripting," "reprinting" and "publishing" while
the copyright i other worl (e.g., photographs, paintings,
drawings, etc.) is infringed by "copying." The 1909 Copy-
right Act obliterated any such distinction. It provides in
§ 5 a list of all classes of copyrightable subject matter (in-
cluding books and periodicals), and says in § 1 That the owner
of copyright shall have the exclusive right "to print, reprint,
publish, copy and vend the copyrighted work" [emphasis
supplied]. Thus, the 1909 Act, unlike the earlier statutes,
does not expressly say which of the proscribed acts of § 1
apply to which classes of copyrightable subject matter of
§ 5. Defendant says that to be consistent with the intent and
purpose of earlier statutes, the "copying" proscription of § 1
should not apply to books or periodicals; rather, only the
proscribed acts of "printing," "reprinting" and "publish-
ing" should apply to books and periodicals.

Defendant's argument is not persuasive and, in any event,
is irrelevant. It is clear from a. study of all the copyright
statutes from 1790 to date that what Congress has sought to
do in every statute is to proscribe unauthorized duplication
of copyrighted works. The words used in the various statutes
to define infringing acts (i.e., printing, reprinting, copying,
etc.) were simply attempts to define the then-current means
by which duplication could be effected. It is reasonable to
infer that in 1909, when Congress included "copying" in
the list of proscribed acts applicable to books and periodicals
(as well as copyrightable subject matter in general), it did
so in light of the fact that new technologies (e.g., photog-
raphy) made it possible to duplicate books and periodicals
by means other than "printing" and "reprinting." The legisla-
tive history of the 1909 Act says little, one way or the other,
about the matter.° Nevertheless, § I and 5 are plain and
unambiguous on their face; and the Supreme Court held
as recently as 1968, in Fortnightly Corp., 8upra note 3, at
394:

gH.R. Rep. No. 2222, 60th Cong., 2d Sess. 4 (1909) states :
Subsection (a) of section 1 adopts without change the phraseology of

section 4952 of the Revised Statutes, and this, with the insertion of the
word "copy." practically adopts the phraseology of the first copyright
act Congress ever passedthat of 1790. Many amendments of this were
suggested, but the committee felt that it was safer to retain without
change the old phraseology which has been so often construed by the
courts.
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* * * § 1 of the [Copyright] Act enumerates several
"rights" that. are made "exclusive" to the holder of the
copyright. If a persoi , without authorization from the
copyright hokler, puts a copyrighted work to a use within.
the scope of one of these "exclumice rights," he infringes
the copyright. [Emphasis supplied.]

See also the Register's Report, wherein it is noted at 21-22:
* * * as several courts have observed, the right em-

braced in the repetitive terms of section 1 (a) is the two-
fold right to make and publish copies.

This right, is the historic basis of copyright, and per-
tains to all categories of copyrighted works. * * * [Em-
phasis supplied.]

The burden, therefore, is on defendant to show that Congress
intended the statute to mean something other than what it
plainly says. Defendant has not carried that burden.

It is also pertinent that the courts have liberally construed
the 1909 Act to take into account new teclmologies by which
copyrighted works can be duplicated, and thus infringed. In
Fortnightly Corp., supra note 3, at 395-96, the Court, in
dealing with copyright infringement relating to television,
said :

In 1909, radio itself was in its infancy, and television
bad not been invented. We read the statutory language
of 60 years ago in the light of drastic technological
change. [Emphasis supplied.]

To the same eiYect is Jerome H. Remick & Co. v. American
Automobile Accessories Co., 5 F. 2d 411 (6th Cir. 1925),
cert. denied, 269 U.S. 556, which stated at 411 :

* * * the statute may be applied to new sAuations not
anticipated by Conq;ress, if, fairly construed, such situa-
tions come within its intent and meaning. Thus it has
been held both in this country and England that a photo-
graph was a copy or infrmgement of a copyrighted
engraving under statutes passed before the photographic
process had been developed. [citations omitted] While
statutes should not be stretched to apply to new situations
not fairly within their scope, theyshould not be so nar-
rowly construed as to permit their evasion because of
changing 'habits due to new inventions and discoveries.

Furthermore, defendant's argument that may "copy,'

short of "printing," "reprinting" and "publishing," is irrele-
vant under the facts of this case. NLM and the NIH library
did not merely "copy" the articles in suit ; they, in effect,
"reprinted" and "published" them. "Printing" and "reprint-

.(-113
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ing" connote making 4 duplicate original, whether by print-
ing press or a more modern method of duplication. Macmil-
lan Co. v. A' ing, 223 F. 862 (D. Mass. 1914) ; M. NIMMERI
COPYRIGHT § 102 (1971 ed.). "Publishing" means disseminat-
ing to others, which defendant's libraries clearly did when
they distributed photocopies to requesters and users. Macmil-
lan Co., supra; M. NIMMERI COPYRIGHT § 104 (1.971 ed.).

Defendant's contention that its libraries make only "single
copies" of journal articles, rather than multiple copies, is
illusory and unrealistic. Admittedly, the libraries, as a gen-
eral rule, make only one copy per request, usually for differ-
ent users. But the record shows that the libraries duplicate
particular articles over and over again, sometimes even for
the same user within a short timespan. E.g., the NIH library
photocopied the Count I article three times within a 3-month
period, two of the times for the same requester ; and it copied
the Count IV and Count V articles twice within a 2-month
period, albeit for different users. The record also shows that
NLM will supply to requesters photocopies of the same arti-
cle, one after the other, on consecutive days, even with knowl-
edge of such facts. In short, the libraries operate comprehen-
sive duplication systems which provide every year thousands
of photocopies of articles, many of which are copies of .the
same article; and, in essence, the systems are a reprint service
which supplants the need for journal subscriptions. The ef-
fects of this so-called "single copying" practice on plaintiff's
legitimate interests as copyright owner are obvious. The
Sophar and Heilprin report, at 16, puts it in terms of a color-
ful analogy : "Babies are still born one at a time, but the
world is rapidly being overpopulated."

Finally, and in any eveiit, there is nothing in the copyright
statute Or themase law to distinguish, in principle, the making..
of a single Copy of a copyrighted work from.the'making 'Of
multiple copies. The first copyright statute (Act of 1790)
provided in § 2 that it was infringement to make "any copy
or copies" [emphasis supplied] of a copyrighted work. Noth-
ing in the later statutes or their legislative histories suggests
that Congress intended to change that concept. And the
courts have held that duplication of a copyrighted work, even
to make a single copy, can constitute infringement. White-
Smith Music Co. v. Apollo Co., 209 U.S. 1, 16-17 (1908) ;
Patterson v. Century Productions, Inc., 93 F. gd 489, 493,
35 USPQ 471,475 (2d Cir. 1937), cert. denied, 303 U.S. 655
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(1938) ; Greenbie v. Noble, 151 F. Supp. 45, 63, 113 USPQ
115, 128 (S.D. N.Y. 1957).

Tlu, "fair use" defense
Defendant contends that its copying comes under the doc-

trine of "fair use" of copyrighted works. "Fair use," a judi-
cially-created doctrine, is a sort of "rule of reason" applied
by the courts as a defense to copyright infringement when
the accused infringing acts are deemed to be outside the legiti-

mate scope of protection afforded copyright owners under
17 U.S.C. § 1. What constitutes "fair use" cannot be defined
with precision. Much has been written about the doctrine,
particularly its rationale and scope. See, e.g., A. LATHAN,

FAIR USE OF COPYRIGHTED WORKS, STUDY No. 14, COPYRIGHT

LAW RINISION, STUDIES PREPARED FOR SENATE COMM. ON THE

JUDICIARY, 86th Cong., 2d Sess. (1060) ; Comment, Copyright
Fair UseCase Law and Legislation, 1969 Dna L.J. 73;
S. COHEN, FAIR USE AND THE LAW OF COPYRIGHT, ASCAP

COPYRIGHT LAW Symrostum (No. 6) 43 (1955) ; W. Jensen,
Fair Use: As Viewed by the "User," 39 DicrA 25 (1962) ;
L. Yankwich, What Is Fair Use?, 22 U. Cut. L. REv. 203
(1954) ; Note, Fair Use : A Controversial Topic in the Latest

Revision of Our Copyright Law, 34 U. Cix. L. REV. 73
(1965) ; M. NIM3IER, COPYRIGHT § 145 (1971 ed.) ; SonrAn
HEILITIN REPORT at 15; R. HEEDHAM, TAPE RECORDING, PHO-

TOCOPYING AND FAIR UsE, ASCAP COPYRIGHT LAW SYMPO-

slum (No. 10) 75 (1959) ; Crossland, The Rise and Fall of
Fair Use: The Protection of Literary Materials Against
Copyright Infringement by New and Developing Media, 20

S. CAR. L. REV. (1968). Some courts have held that the doc-

trine is but an application of the principle de minimis non
curatlex and, as plaintiff puts it, "comes into play only when

a relatively small amount of copying takes place." Principal
factors considered by the courts in deciding whether a par-
tir-...lar use of a copyrighted work is a "fair use" are (a) the

purpose of the use, (b) the nature of the copyrighted work,

(c) the amount and substantiality of the material used in

relation to the copyrighted 'work as a whole, and (d) the

effect of the use on a copyright owner's potential market for

his work." While these criteria are interrelated and my

to am Rep. No. Sa. 90th Cone., 1st Sess. (1907), which relates to revision
of the copyright laws, notes that these factors are the ones used by the

courts. At 29-37, there is a detailed discussion of "fair Ilse" as applicable

to photocopying for educational purposes.
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vary in relative significance, the last one, i.e., the competitive
character of the use, is often the most important. E.g., it has
been held "fair use" to copy excerpts from literary works for
purposes of criticism or review (Locw's. Inc. v. CBS, Inc.,
131 F. Supp. 165, 105 USPQ 302 (S.D. Cal. 1955), aff'd sub
nom,. Benny v. Loew's, Inc., 239 F. 2d 532, 112 USPQ 11 (9th
Cir. 1956), aff'd by an equally divided Court, 356 U.S. 43
(1958)) ; or to copy portions of scholarly works (Greenbie
v. Noble, supra; Holdredge v. Knight Pub Wang Corp., 214
F. Supp. 921, 136 USPQ 615 (S.D. Cal. 1963) ). However,
it is not "fair use" to copy substantial portions of a copy-
righted work when the new work is a substitute for, and
diminishes the potential market for, the original. Hill v.
Whalen ce. Martell, Inc., 220 F. 359 (S.D.N.Y. 1914) ; Folsom.
v. Marsh, 9 F. Cas. 343 (D. Mass. 1841). And it has been
held that wholesale copying of a copyrighted work is never
"fair use" (Leon v. Pacifw Tel. & Tel. Co., 91 F. 2d 484, 31
USPQ 237 (9th Cir. 1937) ; Public Affairs Associates, Inc.
v. )2ickover, 284 F. 2d 262, 127 USPQ 231 (D.C. Cir. 1960),
vacated and remanded, 369 U.S. 111 (1962) ), even if done
to further educational or artistic goals and without intent
to make profit. lVihtol v. Crow, 309 F. 2d 777, 135 USPQ
385 (8th Cir. 1962).

Whatever may be the bounds of "fair use" as defined and
applied by the courts, defendant is clearly outside those
bounds. Defendant's photocopying is wholesale copying and
meets none of the criteria for "fair use." The photocopies are
exact duplicates of the original articles; are intended to be
substitutes for, and serve the same purpose as, the original
articles; and serve to diminish plaintiff's potential market
for the original articles since the photocopies are made at
the request of, and for the benefit of, the very persons who
constitute plaintiff's market. Defendant sy ys, nevertheless,
that plaintiff has failed to show that it has been harmed by
unauthorized photocopying; and that, in fact, plaintiff's
journal subscriptions have increased steadily over the last
decade. Plaintiff need not prove actual damages to make out
its case for infringement. Macmillan Co.,supra. Section 1498
of title 28 U.S.C. provides for payment of "reasonable and
entire compensation * * * including minimum statutory
damages as set forth in section 101(b) of title 17, United
States Code." See Brady v. Daly,175 U.S. 148 (1899) ; F . W.

,,16t
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Woolworth & Co. v. Contemporary Arts, Inc., 344 U.S. 228
(1952). M. NIMMER) COPYRIGHT § 154 (1971 ed.). Moreover,
damage may be inferred in this case from the fact that the
photocopies aro intended to supplant the original articles.
While it may be difficult (if not impossible) to determine
the number of subscription sales lost to photocopying, the
fact remains that each photocopy user is a potential sub-
scriber, or at least is a potential source of royalty income for
licensed copying. Plaintiff has set up a licensing program to
collect royalties for photocopying articles from its journals ;
and among the licensees have been libraries, including a
Government library." Also, there is evidence that one sub-
scriber canceled a subscription to one of plaintiff's journals
because the subscriber believed the cost of photocopying the
journal had become less than the journal's annual subscrip-
tion price; and another subscriber canceled a subscription,
at least in part because library photocopies were available-
Loss of subscription (or photocopying royalty) income is
particularly acute in the medical journal field. The record
shows that printing preparation costs are 50-65 percent of
total cost of publication and that the number of subscrip-
tions is relatively small. This simply means that any loss of
subscription sales (or royalty income) has the effect of
spreading publication costs over fewer copies, thus driving
up steeply the unit cost per copy and, in turn, subscription
prices. Higher subscription prices, coupled with cheap photo-
copying, means probable loss of subscribers, thus perpetuat-
ing a vicious cycle which can only bode ill for medical
publishing.

.Defendant's amici fear that a decision for plaintiff will be.
precedent, for plaintiff's seeking injunctions against non-
Government libraries, pursuant toll U.S.C. § 101(a), there-
by interfering with the free flow of technical and scientific
infonnation through library photocopying. On the basis of
this record and representations made by plaintiff's personnel
,and counsel, that, fear does not appear to be justified. Plain-

21 There is no agreement, even among libraries and Government agencies,
of what constitutes "fair use" in institutionalized photocopying. The Library
of Congress will not photocopy copyrighted materials without permission
of the copyright owners. Many other libraries follow the General Interlibrary
Loan Code and engage in "single copy" photocopying. The U.S. Office of Educa-
tion, through its Education Resources Information Center (ERIC) makes
available current educational and research-related materials. ERIC will not
copy copyrighted materials without permission of the copyright owner. See
Sophar and Heilprin report at 39-46.

454-788--72-8.

at 17
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tiff does not seek to enjoin any photocopying of its journals.
Rather, it, merely seeks a reasonable royalty therefor." Its
licensing program would so indicate for, as far as the record
shows, plaintiff will grant licenses to anyone at a reasonable
royalty. No doubt, plaintiff would prefer that all of its jour-
nal users be subscribers. However, plaintiff recognizes that
this is unrealistic. Some articles in its journals are in greater
demand than others, and many journal users will not consider
it economically justifiable to subscribe to a journal simply to
get access t,o a few articles. Implicit in plaintiff's licensing
program, therefore, is the idea that it is in the best interest
of all concerned that photocopying proceed without injunc-
tion, but with payment of a reasonable fee. That would ap-
pear to be a logical and commonsense solution to the problem,
not unlike the solution provided by the American Society of
Composers, Authors and Publishers (ASCAP) and Broad-
cast Music, Inc. (BMI) in the field of music and the perform-
ing arts. For a description of how ASCAP and BMI operate
in a context. similar to this one, see Hearings on H.R. 4347
and other bills before Subcomm. No. 3, House Comm,. on the
Judiciary. 84th Cong., 1st Sess. 194, 203 (1965) ; Finkelstein,
ASCAP as an Example of th., Clearing House System in
Operation, 14 COPYRIGHT SOC7Y BULL. 2 (1966).

Defendant says that photocopying by NLM and the NIH
library is "reasonable and customary" because it complies
with a longstanding practice of libraries to supply photo-
copies of parts of scientific works to persons engaged in schol-
arly research, and is consistent with the terms of the "gentle-
men's agreement," earlier noted. The "gentlemen's agree-
ment," drafted in 1935, was the product of meetings and
discussions between representatives of the book publishing
industry and libraries. The representatives were interested
in working out a practical accommodation of the conflict

u In his opening statement at trial, plaintiff's counsel said (emphasis
supplied) :

The case has nothing to do with the stopping of photocopying. The
Commissioner knows that an injunction is not available in this court,
nor is plaintiff, in any case, seeking to curtail this use of its articles.

Similarly, William M. Passano, plaintiff's Chairman of the Board, stated in a
hearing before a Senate committee :

We feel that it is unrealistic and not in the public interest to consider
restricting in any way the use of photocopying devices. They serve a
useful purpose in the dissemination of knowledge. Since we, as publishers,
are in that business, we certainly don't want to see the spread of knowl-
edge curtailed.

To us the only solution to the problem is a simple system of royalty
payments with a minimum of red tape. (Hearings on Copyright Law
Revison before the Patents, Trademarks and Copyrights Subcomm. of the
Senate Comm. on the Judiciary, 90th Cong., lst Sess. 976 (1967).]
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between (a) the legitimate interests of copyright owners not
to have their works copied without compensation and (b)
the needs of scholars and research workers for copies of
parts of copyrighted works for private use in pursuit of
literary or scientific investigation. The "agreement" was,
in effect, a promise by the book publishers not to interfere
with library photocopying under three conditions : (i) the
library must warn the person for whom the photocopy is
made that he is liable for any copyright infringement by
misuse (presumably by making further photocopies), (ii)
the photocopying must be done without profit to the library,
and (iii) the amount copied must not be so substantial as
to constitute an infringement. The third condition is implicit
in the "agreement" which says :

While the right of quotation without permission is
not provided in law, the courts have recognized the right
to a "fair use" of book quotations, the length of a "fair"
quotation being dependent upon the type of work quoted
from and the "fairness" to the author's interest. Ex-
tensiw quotation is obviously inimical to the author's
interest. * * * It would not be fair to the author or ib-
lisher to make possible the substitution of the p oto-
stats for the purchase of a copy of the book itself either
for an iildivldual libraty or for any permanent collec-
tion in a public or research library. Orders for photo-
copying which,by reason of their extensiveness or for
any other reasons, violate this principle should not be
accepted. [Emphasis supplied.]

The "gentlemen's agreement" does not have, nor has it
ever had, the force of law with respect to what constitutes
copyright infringement or "fair use." So far as this record
shows, the "agreement" has never been involved in any judi-
cial proceedings. Nevertheless, the "agreement" is entitled
to consideration as a guide to what book publishers and li-
braries considered to be "reasonable and customary" photo-
copying practices in the year 1935. It has little significance,
however, to this case. The agreement was drafted on behalf
of a book publishers' organization which is now defunct, and
to which plaintiff never belonged. In fact, it appears that no
periodical publishers were represented in the organization at
the time the agreement was drafted ; and, consequently, the
IC agreement" cannot speak for their interests or problems.
See the Varmer study at 51, n. 9. Furthermore, the "agree-
ment" was drafted at a time when photocopying was rela-

19
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tively expensive and cumbersome ; was used relatively little
as a means of duplication and dissemination ; and posed no
substantial threat to the potential market for copyrighted
works. Beginning about 1960, photocopying changed char-
acter. The introduction to the marketplace of the office copy-
ing machine made photocopying rapid, cheap and readily
available. The legitimate interests of copyright owners must,
accordingly, be measured against the changed realities of
technology. Professor Nimmer in his treatise COPYRIGHT cap-
sules the point at 653 :

'Both classroom and library reproduction of copy-
righted materials command a certain sympathy since
they involve no commercial exploitation and more par-
ticularly in view of their socially useful objectives.
TVhat this overlooks is the tremendous reduction in the
value of copyrig*hted works which must result. f rom a
consistent and peilvasive applkation of this practice.
One who creates a work forrn educational purposes may
not suffer greatly by ..ah occasional unauthorized repro-
duction. But if every school room or library may by pur-
chasing a single copy supply a demand for numerous
copies through photocopying, mimeographing or similar
devices, the market for copyrighted educational mate-
rials would be almost completely obliterated. This could
well discourage authors from creating works of a scien-
tific or educational nature. If tbe 'progress of science
and useful arts' is promoted by granting copyright pro-
tection to authors. such progress may well be impeded if
copyrightprotection is largely undercut in the name of
fair use. [Emphasis supplied.]

In any event, the "gentlemen's agreement" by its own terms
condemned as "not * * * fair" the mlking of photocopies
which could serve in "substitution" for the original work, and
further noted that "[o]rders for photo-copying which, by
reason of their extensiveness or for any other reasons" could
serve as duplicates of the original copyrighted work "should
not be accepted." Thus, the most that can be said for the
"gentlemen's agreement" is that it supported (and Fobably
still supports) the proposition that it is "reasonable and
customary" (and thus "fair use") for a library to photo-
copy for a patron a part of a book, or even part of a periodical
article, such as a chart, graph, table, or the like, so long as
the portion copied is not practically a substitute for the entire
original work. Other instances of library photocopying may
also be "fair use." E.g., a library no doubt can replace dam-

ts. 20
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aged pages of copyrighted works in its collection with photo-
copies ; can make a small number of photocopies for in-house
administrative purposes, such as cutting up for cataloging or
the like; or can supply attorneys or courts with single photo-
copies for use in litigation. In all those instances, and prob-
ably many more which might come to mind on reflection, the
rights of the copyright owner are not materially harmed. The
doctrine of "fair usc" and the "gentlemen's agreement," how-
ever, cannot support wholesale copying of the kind here in
suit.18

Defendant also contends that traditionally, scholars have
made handwritten copies of copyrighted works for use in
research or other scholarly pursuits; that it is in the public
interest that they do so because any harm to copyright owners
is minimal compared to the public benefits derived there-
from ; and that the photocopying here in suit is essentially
a substitute for handcopying by the scholars themselves.
That argument is not persuasive. In the first place, defend-
ant concedes that its libraries photocopy substantially more
material than scholars can or do copy by hand. Implicit in
such concession is a recognition that laborious handcopying
and rapid machine photocopying are totally different in their
impact on the inter,ests of copyright owners. Furthermore,
there is no case law to support defendant's proposition that
the making of a handcopy by scholars or researchers of an
entire copyrighted work is permitted by the copyright laws.
Certainly the statute does not expressly permit it; and no
doubt the issue has never been litigated because, as a prac-
tical matter, such copying is de minimis and causes no real
threat to the copyright owner's legitimate right to control
duplication and dissemination of copyrighted works. The
photocopying done by NLM and the NIH library, on the
other hand, poses a real and substantial threat to copyright
owners' legitimate interests. Professor Nimmer discusses
the point succinctly, at 653-51 of his treatise, and his lan-
guage can hardly be improved upon :

It may be argued that library reproduction is merely
a more modern and efficient version of the time-honored
practice of scholars in making handwritten copies of

as The potential pernicious effects of modern, institutionalized photocopying
of copyrighted works (particularly journal articles) in the name of "fair
use" is discussed at length in the sophar and Heilmin report. The authors,
at 24, characterize wholesale copying by libraries as. "a non-violent form of
civil disobedience."

21
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copyrighted works, for their own private use. In evaluat-
ing this argument several factors must be considered.
In the first place, the drudgery of making handwritten
copies probably means that such copies in most instances
are not of the complete work, and the quantitative in-
significance of the selected passages are such as generally
not to amount to a substantial similarity. Secondly, there
would appear to be a qualitative difference between each
individual scholar performing the task of reproduction
for himself, and a library or other institution perform-
ing the task on a wholesale basis for all scholars. If the
latter is fair use, then must not the same be said for a
non-profit publishing house that distributes to scholars
unauthorized copies of scientific and educational works
on a national or international basis ? Finally, it is by no
means clear that the underlying premise of the above ar-
gument is valid.

There is no reported case on the question of whether
a single handwritten copy of all or substantially all of
a protected work made for the copier's own private use
is an infringement or fair use. If such a case were to
arise the force of custom might impel a court to rule for
the defendant on the ground of fair use. Such a result,
however, could not be reconciled with the rationale for
fair use suggested above since the handwritten copy
would serve the same function as the protected work,
and would tend to reduce the exploitation value of such
work. Moreover, if such conduct is defensible then is it
not equally a fair use for the copier to use his own
photocopying or other duplicating device to achieve the
same result ? Once this is acknowledged to be fair use,
the day may not be far off when no one need purchase
books since by merely borrowing a copy from a library
any individual will be able to make his own copy through
photocopying or other reproduction devices which tech-
nological advances may soon make easily and economi-
cally available.

To the same effect is a statement in the Varmer study at
62-63:

It has long been a matter of common practice for
individual scholars to make manual transcriptions of
published material, though copyrighted, for their own
private use, and this practice has not been challenged.
Such transcription imposed its own quantitative
limitations; and in the nature of the event, it would not
be feasible for copyright owners to control private
copying and use. But reproduction for private use takes
on different dimensiong when made by modern photo-
copying devices capable of reproducing quickly any
volume of material m any number of copies, and when
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copies are so made to be suiplied to other persons.
Publisher's copies are bought for the private use of the
buyer, and in some circumstances a person supplying
copies to others will be competing with the publisher
and diminishing his market.

Not only is such competition unfair to the publisher
and copyright owner, but it may be injurious to scholar-
ship and research. Thus, it has been pointed out that
widespread photocopying of technical journals might
so diminish the volume of subscriptions for the journals
as to force the suspension of their publication.

Also, the Register's Report notes at 25-26 :

Researchers need to have available, for reference and
study, the growing mass of published material in their
particular fields. "'his is true especially, though not
solely, of material published in scientific, technical, and
scholarly journals. Researchers must rely on libraries
for much of this material. When a published copy in a
library's collections is not available for loan, which is
very often the case, the researcher's need can be met by
a photocopy.

On the other hand, the supplying of photocopies of
any work to a substantial number of researchers may
diminish the copyright owner's market for the work.
Publishers of scientific, technical, and scholarly works
have pointed out that their market is small ; and they
have expressed the fear that if many of their potential
subscribers or purchasers were furnished with photo-
copies, they might be forced to discontinue publication.

Finally, defendant says that it is unconstitutional to con-
strue the copyright law so as to proscribe library photocopy-
ing of scientific or technical writings because such photocopy-
ing is consonant with the constitutional purpose of copyright
"to promote the progress of science." That argument misses
the mark. Article I, section 8, Clause 8, of the U.S. Constitu-
tion grants to Congress the "Power * * * To Promote the
Progress of Science * * * by securing for limited Times to
Authors * * * the exclusive Right to their * * * Writings * *
The word "Science" is used in the sense of general knowledge
rather than the modern sense of physical or biological science.
See Rich, Principles of Patentability, 28 GEO. WASH. L. REV.

393, 394-97 (1960) ; H.R. REp. No. 1923, 82d Cong., 2d Sess. 4
(1952) ; S. REP. No. 1979, 82d Cong., 2d Sess. 3 (1952). Con-

gress has exercised its constitutional power by enacting, and
revising from time to time, copyright statutes Ivhich are the
method of, and provide a system for, achieving the constitu-
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purpose. The system "promotes progress" by encour-
aging authors to write and publicly disckse their writings ;
by inducing publishers and entrepreneurs to invest risk capi-
tal in the dissemination of authors' writings; and by requiring

authors to create new writings, rather than plagiarize
the old, all of which is in the public interest. Mazer v. Stein,
247 U.S. 201, 219 (1954), rehearing denied, 347 U.S. 949.
Congress has broad discretion under the Constitution to pre-
scribe ths conditions under which copyright will be granted,
the only expros8 restriction being that any "exclusive right"
must be for a "limited time." Nothing in the present statute,
its legislative history or the case law suggests that Congress
intended to exempt libraries or others from liability for
wholesale copying of copyrighted works, whatever be the pur-
pose or motivation for the copying. What defendant really
appears to be arguing is that the copyright law should excuse
libraries from liability for the kind of photocopying here in
suit. That, of course, is' a matter for Congress, not the courts,
to consider for it involves questions of public policy aptly
suited to the legislative process. In an anakgous context in
Fortnightly Corp., supra, Justice Fortas noted at 408 :

The task of caring for CATV is one for the Congress.
Our ax, being a rule of law, must cut straight, sharp, and
deep; and perhaps this is a situation that calls for the
compromise of theoryand for the architectural improvi-
sation which only legislation can accomplish.

See also White-Smith Musk Co., supra, where the Court
noted at 18, that "considerations [of what the copyright laws
should provide] properly address themselves to the legisla-
tive and not the judicial branch of the Government." 14

The license defense
Defendant says it is licensed to copy the Count I, IV, V,

and VI articlesby express license with respect to the Count
I article and by implied license with respect to the Count IV,
V and VI articles. The articles state on their faces that the
research work therein reported was supported, at least in

34 There has been no dearth of activity to revise the 1909 Copyright Act.
Some of that activity relates to library photocopying problems. See, e.g.,
Hearings on H.R. 4847 and other bills before Subcomm. Np. 8, House Comm.
on the Judiciary, 84th Cong., 1st Sess. 448, 459, 1138 (1905) ; S. 597, H.R.
2512, 90th Cong., 1st Sess. (19 67) ; O. 548, 91st Cong.,_1st Sess. (1909);
S. Rep. No. 91-1219, 91st Cong., 2d Sess. 5 (1970); S. 044, 020 Cong., ,lst
Sess. (1971).. For a brief history of legislative activity directed toward
revision of the 1909 Copyright Act, ace Fortnightly Corp., copra at 396 n. 17;
UCLA Project at 981-38.
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part, by grants from defendant's Public Health Service. By
way of background, the Public Health. Service, through its

Division of Research Grants, has for many years made
grants-in-aid of public funds to physicians and scientists
engaged in medical research. The grants are characterized by

the Public Health Service as "conditional gifts" and are
made annually on the basis of research proposals submitted
to the Public Health Service by prospective grantees. Once a

grant is made, the grantee is free to use the funds as he sees
fit. The grantees are not Government employees nor are they

in the service of the United States, and the Public Health
Service does not supervise the research work. Typically,
grantees use the funds to purchase equipment and supplies,
pay salaries of technicians, pay tmvel expenses, and the like.

From time to time, the Division of Research Grants issues
policy statements setting out the conditions of the grants,
including the rights and responsibilities of grantees with re-
spect to patent and copyright matters. All grants are awarded
subject to the express patent and copyright policy in effect
at the time of the grant, unless the Public Health Service
indicates otherwise.

Prior to July 1, 1965, it was the express policy of the Pub-
lic Health Service not to reserve to the Government any
rights in copyrighted publications stemming from grant-
funded reSearch. The policy statement in effect between 1956
and 1959 said that when a grant was made "without condi-
tion," any "books or related matter" could be "published pri-
vately" and the author was free to make arrangements with
a publisher "as if the Government had not contributed sup-
port." [Emphasis suppliedd Subsequent policy statements,
issued in 1959 and 1963, though worded differently, were to
the same effect and continued the earlier policy. Then, on
July 1, 1965, the poficy was modified. For all grants awarded
after that date, the Government reserved a. royalty-free li-

cense to "rekoduce * * * translate * * * phiblish * * *, use

and dispose of" any copyrighted publications resulting from
gwork supported by the Public Health Service." Grantees
were still free, however, to arrange for publication and copY-

right, in the first initance, without approval of the Public
Health Service.

The Count I article was coauthored by Dr. Victor A._ Mc-.
Kusick who for many years received Public Health Service

454-788-72-4
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funds to support his research. The article reports the results
of research work supported in part by such funds and in
part by private funds. The manuscript for the article was
submitted to the editor of Medicine on August 19, 1964, but
was not published until December 9, 1965. Between those
dates, the manuscript was edited and augmented from time
to time. Defendant contends that the article reports research
work done under Public Health Service funds awarded after
July 1, 1965 ; and that consequently, the Government has
an express license to copy the article pursuant to the Public
Health Service's post-July 1, 1965 copyright policy.

The record does not support defendant. The evidence shows
that between August 19, 1964 and mid-1965, the authors made
minor changes in the manuscript to reflect continuing re-
search on the project reorted in the manuscript. However,
after mid-1965 (i.e., July 1, 1965) , no substantive changes
were made in the manuscript. Any changes made were, at
most, editorial in nature. Accordingly, defendant has failed
to show that the Count I article reports research work done
with Government funds granted after July 1, 1065 ; and the
Government does not have an express license to copy the
article.

There remains to decide whether the Government is im-
pliedly licensed to copy the Count IV, V and VI articles,"
published in the Journal of Immutnology in August 1965. The
manuscripts were received by the publisher in December 1964.
Defendant does not contend that the articles report research
work done under funds awarded by the Public Health Serv-
ice after July 1, 1965, and therefore does not contend that the
Government has an express license to copy. Rather, defend-
ant says that it has an implied license to copy because the
Government provided "substantial funds * * * to the au-
thors of the articles to support the very research work re-
ported in these articles," and that a license to copy should be
implied on "general equitable principles to avoid injustice."

In another but analogous context, this court has hold that
when the GoVernment provides funds to contractors for
research and development, it is entitled to a license to use
any inventions resulting therefrom, even in the absence of
an express patent license clause in the contract. Ordnance

15 Though not urged by defendant, its arguments for implied license apply
equally to the Count I article.
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Eng'r Corp. v. United States, 68 Ct. Cl. 301, 353 (1929) ; Mine
Safety Appliances Co. v. United States, 176 Ct. Cl. 777, 789,

364 F. 2d 385, 392, 150 USPQ 453, 459 (1966) . This court has

also held that it will liberally construe patent license clauses

in Government research and development contracts so as to

grant to the Government licenses to use inventions developed
thereunder. AMP Inc. v. United States, 182 Ct. Cl. 86, 389 F.

2d 448, 156 USPQ 647 (1968) , cert. denied, 391 U.S. 964.
However, an implied license to use patented inventions will
not be found when a contract contains express language to
the contrary. Eastern Rotorcraft Corp. v. United States, 181
Ct. Cl. 299, 384 F. 2d 429, 155 USPQ 729 (1967). Similarly,
if the Government has an established policy limiting its rights
in proprietary property, that policy will not be overridden
retroactively, even on equitable grounds. Tektronix, Inc. v.
United States, 173 Ct. Cl. 281, 351 F. 2d 630, 147 USPQ 216

(1965).
This case, of.course, is fundamentally different from patent

license cases because the Public Health Service grants, being

"conditional gifts," are not contracts in the same sense es
Government supply contracts or research and development
contracts. NeverthelesS, the rationale applicable to patent
license cues would appear sound here because the grants are
made subjoct to compliance by grantees with express condi-
tions and policies of the Government, through the Public
Health Service. Viewed in that light, defendant cannot pre-
vail. The Public Health Service had an established and
eipress policy, prior to July 1, 1965, under which it reserved
neither title to, nor any rights whatsoever in, publications
stemming from Public Health Service grants. .Copyright
matters were to be dealt with "as if the Government had not
contributed support." It is hard to conceive of language which

more plainly disclaims any reservatim of rights to the Gov-

ernment. After July 1, 1965, the Public Health Service ex-
pressly changed its policy ; and no doubt the Government is
licensed to copy, without royalty, publications stemming from
awards granted thereafter. In sum, defendant has neither an

express nor implied license to Copy the Count I, IV, V, and

VI articles.
It is pertinent to note that resolution of this issue in plain-

tiff's favor should be of minor praCtical consequence to the
Government's future copying of sxticles steMming from Pub-



28

lic Health Service-funded research. The Sophar and Heilprin
report found that 85 percent of the material photocopied by

libraries is less than 5 years old, and 90 percent is less
than 10 years old. Since the Public Health Service's expre&s
license policy is nearly 7 years old, most of the Government's
prospective copying (as well as its copying for the past year
or so) of articles stemming from grant-funded research, will
be of articles which resulted from grants awarded subsequent
to July 1,1965, and will therefore be royalty-free.

III
Several other points raised by the parties merit comment.

Defendant notes that the National Library of Medicine Act
by which NLM was created (42 U.S.C. § 275, et seq.) pro-
vides at § 216 (4) that the Secretary of Health, Education,.
and Welfare, through NLM, shall "make available, through
loans, photographic or other copying procedures or otherwise,
such materials in the Library as he deems appropriate
* * *" ; and that the Medical Library Assistance Act of 1965
(42 U.S.C. § 280b-1, et seq.) provides that grants be made to
medical libraries for, among other things, "acquisition of
duplicating devices, facsimile equipment * * * and other
equipment to facilitate the use of the resources of the li-
brary." 42 U.S.C. 280b-7. Defendant suggests that by those
statutory provisions Congress intended to exempt NLM and
other grantee libraries from the copyright laws. As defendant
puts it, " * * * the only reasonable interpretation [of the
statutes] is that Congress knew that fair use would exempt
such libraries.frcri copYright infringement in the established
use by libraries of such [photocopy] equipment." There is no .
merit to this. Nothing in the statutes or their legislative his-
tories says anything about the copyright laws, and it cannot
be inferred that Congress intended the statutes to be in der-
ogation of the copyright laws, absent an express indication
to the contrary.1° See generally, E. CnAwrono, STATUTORY
CONSTRUCTION § 227 (1940). No court has ever held that "fait
use" applies to library wholesale photocopying; nor has there
been a uniform and unchallenged policy among libraries and
other institutionalized photocopiers on the bounds of. "fait

le H.R. Rep. No. 941, 84th Cong., 2d Sem (1956) ; S. Rep. No. 2071. 84th
Coing.,. 2d gess. (1956) ; H.R. 'Rep. No. 1026, 89th Cong., 1st Sess. (1965);

Rep. No. 756, 89th Cong., 1st Sess. (1965). .
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use." See note 11. Thus, it makes nc, sense to impute to Con-
gress an intent for which there is no sound basis in judicial
decision, or otherwise. The fact that the statutes authorize
the libraries to make use, generally, of photocopying equip-
ment and procedures, is not controlling or even very sig-
nificant. Much material in library collections is either not
copyrighted or is material on which the copyright has ex-
pired ; and in either event, the material is in the public
domain and can be freely copied.

Furthermore, the record shows that NLM, from the bJ-
ginning, has been concerned about complying with the copy-
right laws and has never considered itself exempt therefrom.
In 1957, NLM's Board of Regents discussed the library's pho-
tocopying practices and deemed them to create vexing copy-
right infringement problems. The Director of NLM was of
the opinion that "sooner or later" the problems would bring
"a test of the issue in the courts. "

Defendant suggested at trial that payment of compen-
sation to plaintiff for photocopying its journals would create
a continuing undue and oppressive administrative and finan-
cial burden on NLM and the NIH library. Defendant has
not pressed the point in its brief, perhaps because it is clear
that plaintiff's right to compensation under 28 U.S.C.
§ 1498 (b) cannot depend on the burdens of compliance.
Nevertheless, defendant's point merits comment since courts
should be mindful of the practical consequences of their de-
cisions. Based on this record, defendant's kars are not justi-
fied. Both NLM and the NIH library already have adminis-
trative procedUres by whioh they keep detailed records of pho-
tocopying. Both libraries require that written request slips be
submitted by requesters of photocopies. The slips are a per-
manent record of the journals and pages photocopied. It
would seem a routine, albeit tedious, matter to cull from
those records the information necessary to calculate a reason-
able royalty on the basis of the number of articles copied,
or perhaps to come up with an acceptable formula for es-
tablishing a blanket annual royalty payment. Indeed, the
evidence suggests that this is so. In 1967, NLM temporarily
stopped photocopying articles from plaintiff's journals, as a
result .of plaintiff's charge of copyright infringement and
requests for a reasonable royalgy. NLM was able, as a practi-
oal matter, to flag all requests for photocopies from plaintiff's
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journals from April 27, 1967 to May 29, 1967, in order to re-
frain from copying them. On about May 29, 1967, photo-
copying was resumed and was monitored for about 90 days.
Satisfied that the 90-day period was a representative sample,
NLM found that it would have paid plaintiff about $250
$300 if it had acceded to plaintiff's request for royalty pay-
ment. The Director of NLM testified that, in his opinion,
this was "a very small sumsurprisingly small sum." Simi-
larly, the NTH librarian testified that payment of royalties
for photocopying "has nothing to do with the operation of
the library in the fulfillment of ''`` * * [its] function. It
is an economic and budgetary consideration and not a serv-
ice-oriented kind of thing."

Nor does it appear that payment of royalties to other pub-
lishers will create an undue or oppressive administrative
burden. The Sophar and Heilprin report notes, at 58-60, that
based on a study of the photocopying practices of U.S. libra-
ries, less than 1,000 publishers provide the material photo-
copied by libraries, and that about 5 percent of that number
provide about 40 percent of the material copied. This simply
means that nearly half of the materials photocopied emanate
from about 50 publishers. No doubt, the materials photo-
copied by NLM and the NIH library come from an even
smaller number of publishers since those libraries are highly
specialized. In any event, by using modern management
practices including computers and the like) it would appear
that NLM and the NIH library can, with minimum disrup-
tion, cope with the necessary recordkeeping.17

17It has been suggested that there be established a clearinghouse for access,
permissions and payments for paotocopying of copyrighted materials. The
clearinghouse would relieve institutional copiers of the burdens of royalty
distribution and might also be instrumental In setting up blanket royalty
arrangements, thus relieving the institutions from most reeordkeeping require-
ments. See, e.g., the Sophar and Heilprin report nt 82. The clearinghouse
concept has also been alluded to in a congressional report:

* . Despite past efforts, reasonable arrangements involving a mutual
understanding of what generally constitutes acceptable library practices,
and providing workable clearance and licensing conditions, have not been
achieved and tiro overdue. The committee urges all concerned to resume
their efforts to reach nn accommodation under which the needs of scholar-
ship and the rights of authors would both be respected. [Emphasis sup-
plied.] [MR. Rep. No, 83, 90th Cong., 1st Sess. 30 (1967).]

And it is interesting that Sophar and Heilprin found that librarians favored,
two to one, the clearinghouse approach to the problem, even though many a
those in favor "indicated a desire to settle an increasingly complex mattcr,
rather than an enthusiastic approval of the idea." Sophar and Heilprin report,
nt p. v of the Summary.

30
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Postscript : The issues raised by this case are but part of a

larger problem which continues to plague our institutions

with ever-increasing complexityhow best to reconcile, on

the one hand, the rights of authors and publishers under the

copyright laws with, on the other hand, the technological

improvements in copying techniques and the legitimate pub-

lic need for rapid dissemination of scientific and technical

literature. The conflict is real the solution not simple. Legis-

lative guidelines seem appropriate." The Sophar and Heil-

prin report, at pp. viri-ix of the Summary, capsules the prob-

lem in a statement worth quoting :

From the viewpoint of the information scientist, copy-
right may appear as an impediment to the most efficient
flow of information. It is apparently a blockage in an
information system. Our early tendency was to oppose
and try to limit the protection and control granted in.

copyright for the sake of efficiency. After careful analy-
sis we no longer do.

There is a philosophical reason for not wanting to
see copyright destroyed and there are a number of prac-
tical reasons. The philosophical reason is simply a belief
that copyright is one of a number of ways in which our
society expresses its belief and hope that an individual
can continue his identity in a world of mass efforts by
assuring the individual, his publisher or his association
sufficient income from his ideas to maintain a degree of
independence. The erosion of the economic value of copy-
right must lead to federal support of all kinds of writing
and, of course, control.

The practical reasons flow from the philosophical rea-
sons. Publishers, non-profit as well as commercial, will
simply not be able to continue publishing under an eroded
system. The scientific and other professional societies
which, through their memberships, have done the most
to develop information-handling tools and media are
the ones most hurt by them. A means must be developed
to assure payment to the copyright owner in return for

Is In 1969, several bills were introduced in both the Senate and House to

establish a National Commis.don on Libraries and Information Science. Also
in 1969, H.R. 8809 was introduced to provide for a "National Science Research

Data Processing and Information Retrieval System." See 1969 Register of

Copyrights Annual Rep. 6. Earlier, in 1967, the Senate enacted S. 2216, 90th
Cong., 1st Sess., by which there would be created a commission to study and

compile data on the reproduction and use of copyrighted works. The Houso

took no action on the bill.
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unlimited and uncontrolled access to and duplication of
the copyrighted work.

Our only concern and "vested interest" in copyright
since we became interested in the problem "is to fmd a
way to protect the 'exclusive Right' of an author to his
'Writings,' while permitting the advantages of modern
information dissemination systhms to become as useful
as they may without weakening or threatening the eco-
nomic urge and the need to create." We believe the two
must become reconciled, not in the interests of compro-
mise,but simply because both concepts are too valuable
for either one to be permitted to severely harm or de-
stroy the other.

FINDINGS OF FACT

1. This is a copyright suit under 28 U.S.C. § 1498 (b).
Plaintiff seeks reasonable and entire compensation for alleged
infringement by the United States of certain copyrights in
medical journak.

2. Plaintiff, The Williams & Wilkins Company, is a pub-
lisher located in Baltimore, Maryland. Though a relatively
small company, plaintiff is one of the major publishers of
medical journals in the United States. Plaintiff also publishes
medical books. Plaintiff is a family-owned corporation, and
its principal officers are William M. Passano and Charles 0.
Reville.

3. The Government agency accused of infringen ant is the
Department of Health, Education, and Welfare, in particu-
lar the National Institutes of Health (NIH) and the Na-
tional Library of Medicine (NLM). NIH and NLM are lo-
cated in Bethesda, Maryland.

4. The petition was filed in this court on February 27,
1968, and was amended on July 23,1970. The petition alleged
infringement by reason of the Government's unauthorized
photocopying of seven journal articles, identified below as
Counts I to VII. The amended petition alleged infringement
by reason of the Government's unauthorized photocopying
of one journal article, identified below as Count VIII. The
articles, and the journals in which they were published, are
as follows:
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5. (a) Plaintiff publishes 37 medical journals, all of which
are copyrighted. Of these, 26 are published in conjunction
with professional societies, with the copyright being owned
by plaintiff in 13 of such journals and the societies owning
the copyright in the remaining 13. The journal Medicine
is published by plaintiff for its own benefit, i.e., not in con-
junction with a professional society. The journal Pharma-
cological Reviews is and has been published by plaintiff since
1909 in conjunction with the American Society for Pharma-
cology and Experimental Therapeutics. The Journal of
Immunology is and has been published by plaintiff for about
50 years in conjunction with the American Association of
Immunologists. The journal Gastroenterology is and has
been published by plaintiff since 1946 in conjunction with
the Americaii Gastroenterological Association. The four
journals above named are published with notice of copy-
right in plaintiff's name. Plaintiff has contracts with the
above-noted professional societies, which contracts deal in
part with copyright. Although there are differences in
phraseology among the contracts, such differences have led
to no problems in dealings between plaintiff and the socie-
ties with respect to copyright matters. So far as the record
shows, the parties to the contracts consider it the responsi-
bility of plaintiff to enforce the copyright by granting li-
censes or instituting appropriate lawsuits.

(b) The agreement relating to copyright between plaintiff
and the American Society for Pharmacology and Experi-
mental Therapeutics (ASPET), under which agreement
Pharmacological Reviews is published, provides as follows:

5. COPYRIGHT. The Society is solo owner of the
periodical but for the sake of convenience, copyright
shall be taken out in the name of the Publisher. Pro-
curement of copyright of each issue is the duty of the
Publisher and the costs incident tbereto shall be charged
to the profit-and-loss account of the periodical. The
Publisher may publish or permit others to publish ex-
cerpts from the periodical after publication but such
excerpting shall not be so substantial as to interfere
with the sale of the periodical.

10. REVERSION OF RIGHTS. In case of bank-
ruptcy, assignment for benefit of creditors, or liquida-
tion for any canse of the Publisher, or upon termination

). 34
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of this Agreement for any cause stipulated herein, all
rights conveyed under this Agreement by the Society to

the Publisher shall revert to the Society forthwith.

The agreement was in effect at all times here material. There

is no evidence that ASPET objected to, acquiesced in, or

was any way involved with, the bringing of this suit by

plainti ff.
(o) The agreement relating to copyright between the

American Association of Immunologists (AAI) and plain-

tiff, under which agreement the Journal of Immunology is

published, provides as follows :

5. PROCUREMENT OF COPYRIGHT. The Asso-
ciation is the owner of the periodical but for the conven-

ience of both parties copyright shall be procured by and
in the name of the Publisher, and the costs incident
thereto shall be charged to the profit-and-loss account

of the periodical. The Association, reserves the right to
have the copyright assigned to the Association if at any
time in the future this seems desirable. [Emphasis

supplied.]

The agreement was in effect at all times here material. There

is no evidence that AAI ever exercised its right to have as-

signed to it by plaintiff the ownership of any copyright regis-

tration in the Journal of Immunology. Nor is there evidence

to show that AAI objected to, acquiesced in, or was any way

involved with, the bringing of this suit by plaintiff.

(d) The agreement relating to copyright between the

American Gastroenterological Association (AGA) and plain-

tiff, under which agreement Gastroenterology is published,

provides as follows :

(2) COPYRIGHT. The Association grants to the
Publisher the exclusive right to copyright, in the name

of the Publisher, and to renew such copyrights, all mate-

rial published in the said Journal, and to publish the said

work in all languages during the term of the copyright.

The agreement has been in effect since 1942. There is no evi-

dence that AGA objected to, acquiesced in, or was in any way

involved with, the bringing of this suit by plaintiff.
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6. (a) The Count I-to-Count VIII articles were published
in their respective journals on or about the dates indicated in
finding 4. The journals were published with a notice of copy-
right consisting of the word "Copyright," the symbol "Cr
the name "The Williams & Wilkins Company," and the year
of publication affixed to the title page of, and elsewhere on,
each journal. In due course, the Register of Copyrights issued
to plaintiff, with respect to each of the journals, the following
certificates of registration :

Journal
Certificate of
Registration

Number

Medicine, Vol. 44, No. 6 B 231973
Pharmacological Reviews, Vol. 15, No. 2 B 49574
The Journal of Immunology, Vol. 95, No. 2 B 216408
Gastroenterology, Vol. 32, No. 6 B 663158
Medicine, Vol. 38, No. 4 B 809926

(b) Only the issue of liability is now before the court;
accounting, if any, is reserved for later proceedings. De-
fendant admits that at least one photocopy of each of the
Count I-to-Count VIII articles was made by defendant's
NIH or NLM without authorization of plaintiff within the
pertinent accounting period, as follows :

Article Date Name of
Photocopied Requester

Count I 9/29/67 Backman
14 H 10/ 5/67 G abor

10/19/67 Backman
Count II 9/20/67 McCallum
Count III 9/17/67 McEnany
Count IV 9/27/67 McEnany

H H 11/13/67 Reynolds
Count V 9/27/67 McEnany

H 11/13/67 Reynolds
Count VI 9/27/n7 McEnany
Count VII 10/12/67 Bird
Count VIII 1/11/06 Pitcher

H 12/68 Young

The persons named above as "Requester" aro all physicians
or other professional medical personnel who requested from
NIH or NLM copies of the articles in connection with med-
ical research work or patient care at NIH or elsewhere. The
copies were retained by the requesters who, for the most
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part, kept them in personal files as permanent documents for
later reference and use, or put them in files available for use
by coworkers or colleagues. The request by Dr. Pitcher of the
Count VIII article was to NLM through an Army hospital
library in Japan. All other requests listed above were to the
NIH library and were made directly by the requester.

7. The number of subscriptions in the year 1969 and the
annual subscription prices for the journals involved in this
suit are as follows:

Journal
Approximate
Number of

Subscriptions
Price

Medicine
5,400 $12. 00

Pkrmacologiaa Reviews 4100 16.00

Journal of Immunology 4,700 1 22. OD

2 4t 00

easimenkrology 7,000 3 12.50
1 25. 00

Members.
3 Nonmembers.

8. Plaintiff's journals, noted in finding 7, are widely dis-
tributed in medical libraries throughout the country, are
in the collection at the NIH library and are included on a
list of journals of widespread availability compiled by NLM.

9. (a) Plaintiff's function, as a publisher of medical and
scientific journals and books, is to determine what is needed
to advance knowledge in the field of medicine; determine
who is qualified to write on that subject; and edit, produce
and market their manuscripts. Plaintiff accepts manuscripts
from physicians aim related medical professionals for pub-
lication in an appropriate journal. The considerations which
influence a contributor of a manuscript :a to the journal to
which to submit the manuscript include (i) the subject mat-
ter and length of the manuscript, (ii) the quality of articles
published in the journal, (iii) the standing of the journal's
editorial board, (iv) the nature of the journal's readership,
and (v) the circulation of the journal. Qmtributors rarely
publish their own articles because of the high cost involved
and because acceptance by a leading journal marks the article
as one of high quality. E.g., Gastroenterology is considered
the outstanding journal in its speciality field in the United
States and probably in the world. Contributors submit man-
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aseripts to Medicine because that journal publishes lengthy,
definitive articles and is well-disseminated.

(b) A board of editors of each of plaintiff's journals
screens the submitted manuscripts, and manuscripts suitable
for publication are edited and revised, as necessary and
within the discretion of the editors. Often, substantial edit-
ing is done by the editorial board ; sometimes contributors
are required to revise manuscripts prior to acceptance. If a
journal is the official organ of a professional society, the so-
ciety appoints the board of editors. The editors are respon-
sible to the society and are compensated by the society which,
in turn, shares with plaintiff the profits from journal sales,
in accordance with the particular contractual relationship
fietween plaintiff and the society. Revenues from plaintiff's
journals are derived largely through subscription sales and
also through advertising. The American Gastroenterological
Association and the Arne! ican Association of Inununolog-
ists get 50 percent of the profits from GaRtroenterology and
the Journal of Immunology, respectively. The American So-
ciety for Pharmacology !ind Experimental Therapeutics gets
90 percent of the profits from Pharmacological &views.
Printing preparation costs are about 50-65 percent of the
total cost of publication of plaintiff's journals.

10. (a) Authors whose manuscripts are accepted and pub-
lished by plaintiff, including the authors of the articles here
in suit, are not paid monetary compensation by plaintiff;
moreover, soma journals require that authors pay a fee for
published pages in excess of a preselected number of pages.
Authors are, haw ever, compensated when plaintiff publishes
their works by enhancement of their professional status, in
that their works are screened by highly critical editors and
are pubhshed in journals having wide dissemination and
high reputation. Authors, therefore, submit manuscripts to
plaintiff for dual purposes: to disseminate medical informa-
tion for the public welfare; and to seek recognition from the
scientific community from which flows increased professional
and economic opportunity. Most articles published in plain-
tiff's journals, and like journals, are the result of researoh
work done under private or public grant; and sometimes a
requirement of Om grant. is that the research worker will seek
to have the results of the work published. Sometimes, the
grants include funds to pay for excess-page charges to a jour-
nal publisher.
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(b) Ordinarily, there is no written agreement entered into
between plaintiff and the authors of submitted manuscripts
with respect to ownership of aiticles stemming from the man-

uscripts. However, by longstanding custom and absent any
written or oral agreement to the contrary, an author who sub-

mits a manuscript for publication in 3. medical or other scien-
tific journal assigns to the owner of the journal (i) the au-
thor's proprietary rights in any article stemming from the
manuscript, (ii) the right to secure statutory copyright in
any such article, and (iii) the right to enforce the copyright
under the Federal copyright laws. There is no evidence that
the authors of the articles in suit, or any like authors, ever
questioned or challenged the ownership rights of plaintiff,
or any like publisher of journal articles, or the right and
authority of plaintiff, or any like publisher, to secure and en-
force the statutory copyright in such articles.

11. Authors whose articles are published by plaintiff usu-
ally purchase from plaintiff reprints of their articles (on the
average, about 300) for distribution to interested colleagues.
In general, the number of reprints purchased by authors,

per article, has not changed over the past 10 years. Most
authors distribute reprints free of charge to those request-
ing them. Depending upon the importance of, and profes-

sional interest in, a particular article, all reprints are
distributed by authors within several months up to several

years after publication. If someone requests directly from
plaintiff a copy of an article appearing in one of plaintiff's
journals, plaintiff first refers the requester to the author for
a reprint; then offers to sell (eitaer directly or through a
licensed reprint house) a back copy of the issue in which the
article appeared; and, finally, refers the requester to the
Institute of Scientific Information, plaintiff's licensee for

making photocopies. (Finding 36.) Authors who want to

reprint one of their articles from one of plaintiff's journals

request plaintiff's permisAon to do so. Others wanting to
reprint articles from one of plaintiff's jounals usually ask
permission of the author, as a matter of courtesy, and ask
permission of plaintiff, as the copyright owner.

12. (a) NIH constitutes 10 institutes, each of which is
concerned with a specialty of health and medical care. The
mission of NIH is to advance health and well-being through
the support of rewarch in diseases, the support of educa-
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tional and medical institutions, and improved biomedical
communications. Generally, three types of activities are
carried on by NIH: education and manpower training;
communication of medical information; and research con-
ducted by the various institutes. Research, as well as educa-
tion and manpower training, is performed by Government
employees of the institutes and also by private persons and
organizations supported by NIH grants. BiomPiical com-
munication is the function of NLM. (Finding 20.) Nti
employs over 12,000 persons, 4,000 of whom are profes-
sionals and 2,000 of whom have doctoral degrees. In fiscal
1070, NIH spent over $1.5 billion for medical research, about
$100 million of which was for intramural medical research.
The balance was spent either for other intramural programs
or for grants to outside organizations.

(b) Total national support of medical research, both Fed-
eral and non-Federal, has increased enormously in the period
1950-1970. In 1950, only about $160 million were spent. By
1970, the total spent was $2.7 billion. In 1950, the Federal
Government contributed less than half the funds available
for medical research. In 1970, the Federal Government con-
tributed nearly two-thirds.

13. A library is essential to the conduct of medical research.
A principal product of research scientists is their publica-
tions and publication of results is a vital part of resurch.
NIH maintains and operates a technical library which is open
to the public. The library houses about 125,000 to 150,000
volumes, of which 30,000 are books. The balance is periodicals
or journals. The NIH library subscribes to over 3,000 dif-
ferent journal titles, of which 000 are purchased in multiple
copies. The functions of the NIII library include acquisi-
tion, selection and cataloging of journal and book materials,
preparation of reference services, response to queries for
specific information, bibliographic services, formulation of
computerized searches, a translation unit, housekeeping serv-
ice, and a library copy service. The library's budget for 1970
was about $1.1 million.

14. The NIH library subscribes to all 37 journals which
plaintiff publishes. For about one-third of such journals, the
library gets more than one copy. The library gets two copies
of each of the four journals involved in this suit.

15. As an integral part of its operation, the XIII library
operates a comprehensive system of providing photocopies
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of articles in scientific journals. Photocopying at the NIH
library (as well as at NMI) includes making a photographic
copy of an article on microfilm, and then using tho microfilm
for further photocopying. The NIH photocopying service
uses two Xerox copying machines and two Recordac micro-
film cameras. The microfilm cameras are used in conjunction
with a Xerox Copy-Flo printer to provide N111 personnel
with permanent copies of journal articles. The microfilm is
destroyed after a hard Xerox copy is made. leases its
Xerox machines from Xerox Corporation which it pays ac-
cording to the number of pages photocopied. Microfilm used
to photocopy articles at the NIH library is sort to NIX for
processing. Such processing could be done by any commercial
developer having the necessary equipment. Four regularly
assigned employees operate the Nth photocopy equipment.
In fiscal 1970, the library's photocopying budget was $86,000

and the library filled 85,744 requests for photocopies of jour-
nal articles, cuilaituting about 930,000 pages. The average
request was about 10-12 pages and the average cost per re-
quest was about $1.

16. Photocopying services of the NIFI library are avail-
able only to NIH personnel. Members of the general public,
while they may use the library, are not permitted to have
materials photocopied. Two kinds of service are provided:
over-the-counter and by mail. To get a photocopy, the re-
quester must submit a request slip and an authorization slip.
Authorization slips permit copying of either 20 pages or
less, or 6 pages or less. The requirement for authorization
slips is a budgetary limitation to hold down photocopying
costs. Costs of library operation, including photocopying, are
shared by the various institutes of NIH on a pro-rata basis.

17. (a) Thu photocopying policies of the NIH library have
been essentially the same from 1965 to the present. If the li-
brary subscribes to but one copy of a journal, that copy is
maintained in the library for the use of readers. If the li-
brary subscribes to a seoond copy of a journal, such cow will
circulate among in.erested persons at NIH. Upon the request
of intemsted personnel, articles in journals are photocopied
at no charge to the requester. The library's policy on photo-
copying is that, as a general rule, only a single copy of a
journal article will be made per request and each request
is limited to about 40 to 50 pages though exceptions may be,
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and in fact have been, made in the case of long articles. Also,
as a general rule, requests for photocopying are limited to
only a single article from a journal issue. However, exceptions
to this general rule are routinely made, so long as substan-
tially less than an entire journal is photocopied, i.e., less than
about half of the journal. Coworkers can, and frequently do,
request single copies of the same article and such requests are
honored. Also, there is nothing in the library's photocopying
policy to prevent a user from returning month after month
to get photocopies of one or more articles from one issue of a
journal.

(b) NIH library personnel will not knowingly photocopy
an entire issue of a journal. However, it is possible for a sin-
gle user to make a serios of separate requests which will result
in the photocopying ;4 an entire issue. The photocopy
equipment operators aro instructed to bring to the attention
of their rapervisor what they believe to be attempts to copy
a substantial part, or all, of a journal issue. Nevertheless, be-
cause o! the large volume of photocopying done by the li-
brary, it is difficult and impractical to police and curb such
attempts. Substantially more people receive photocopies of
journal articles from the NIH library than would copy by
hand substantial portions of articles. Photocopies made by
the library are not returned by the users. Sometimes the users
make further photocopies from photocopies obtained from
the NIH library to distribute to colleagues or otherwise.

18. As a general rule, books (or monographs) which carry
a copyright notice are not photocopied by the NIH library,
even to the extent of a short chapter, without permission of
the copyright owner. However, under special circumstances
(the details of which aro not clear from tbe record) and
upon authorization of library supervisory personnel, excep-
tions are sometimes made to this rule to the extent. of copy-
ing small portions, e.g., charts or graphs, from books (or
monographs).

19. Materials (i.e.. books and journals) not. owned by the
NIH library, and which are requested by u.tvrs, are obtained
by means of interlibrary loan. When an interlibrary loan is
requested, the standard interlibrary loan form is used. Ba-
sically, the NTH library applies to interlibraq loan requests
the same restrictions on photocopying as are applied to re-
quests filled internally.

r. 42



43

20. (a) The mission of NLM is tho exchange and dissemi-
nation of medical information. NLM began as the library
of the Surgeon General of the Army, which was founded in
1836. Later such library became the Armed Forces Medical
Library ; and in 1950, the library was transferred from the
Department of Defense to the Public Health Service and
renamed the National Library of Medicine. The statute
creating NLM is codified as 42 U.S.C. §§ 275-280a (1970 ed.)
which, in relevant part, reads as follows:

§ 275. Congressional declaration of purpose; estab-
lishment.

In order to assist the advancement of medical and re-
lated sciences, and to aid the dissemination and exchange
of scientific and other information important to the
pro,gress of medicine and to the public health ! there is
established in the Public Health Service a National Li-
brary of Medicine (herbinafter referred to in this part
as the "LiL:ary").
§ 276. Functions.

(a) The Secretary, through the Library and subject
to the provisions of subsection (c) of this section! shall

(1) acquire and preserve books, periodicals,
prints, films, recordings, and other library materials
pertinent to medicine;

(2) organize the materials specified in clause (1)
of this subsection by appropriate cataloging, index-
ing, and bibliographical- isting;

(3) publish and make available the catalogs, in-
dexes1 and bibliographies referred to in clause (2)
of this subsection;

(4) make available, through loans, photographic
or other copying procedures or otherwise, such ma-
terials in the Library as he deems appropriate;

(5) provide reference and research assistance;
and

(6) engage in such other activities in furtherance
of the purposes of this part as he deems appropriate
and the Library's resources permit.

(c) The Secretary is authorized, after obtaining the
advice and recommendations of the Board (established
under section 277 of this title), to prescribe rules under
which the Library will provide copies of its publications
cr materials, or will make available its facilities for re-
search or its bibliographic, reference or other services,
to public and private agencies and organizations, institu-
tions, and iniividuals. Such rules may provide for
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making available such publications, materials,facilities,
or services (1) without charge as a public service, or (2)
upon a loan, exchange, or charge basis, or (3) in appro-
priate circumstances, under contract arrangements made
with a public or other nonprofit agency, organization, or
institution.
§ 277. Board of Regents.

(a) Establishment; composition * * *
There is established in the Public Health Service a

Board of Regents of the National Library of Medi-
cine * *

(b) Duties of Board; * * *
It, shall be the duty of the Board to advise, consult

with, and imike recommendations to the Secretary on im-
portant matters of policy in regard to the Library, in-
cluding such matters as the acquisition of materials for
the Library, the scope, content and organization of the
Libray's services, and the rules under which its mate-
rials, publications, facilities, and services shall be made
available to various kinds of users, * * *

(b) There is no evidence that the Surgeon General or any
other agent of defendant has issued regulations implement-
ing 42 TT.S.C. § 276 (c).

(c) The basic function of NLM is to acquire books, jour-
nals and the like relating to health and medicine to assure
that all medical literature is available at one place. In addi-
tion to acquisition, NLM indexes and catalogs medical litera-
ture by means of Index lledkus, which is a compilation of
citations to about 2,400 leading biomedical journals. Index
Medkus is sold to the medical profession and enables med-
ical practitionars to keep abreast of the current medical
literature. NL3f's catalog announces now publications and
acquisitions by the library, thus providing a ready refer-
ence for other libraries.

21. (a) ALM has five operating components, one of which
is called Library Operations. The Reference Services Divi-
sion of Library Operations is responsible for administering
the interlibrary loan system, which is a system whereby one
library may request materials from other libraries. NLM
also receives requests for loans of materials from Govern-
ment institutions, medical schools, hospitals, research founda-
tions, private physicians, and private companieb including
drug companies. NLM provides the same oervice to coin-
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mercial companies as it does to governmental and academic
libraries. Requests by commercial companies, particularly
drug companies, account for about 12 percent of -NLM's
service. Upon a request for materials, NLM determines
whether to loan out the original material or to make photo-
copies of the material. As a general rule, articles from jour-
nals, when requested, are photocopied and the photocopies
given free of charge to the requester, so that, in the case of
journals, the term "loan" is a euphemism. If NLM receives
a request for a paid photographic service which otherwise
meets the conditions of an interlibrary loan, payment is
rejected and a loan or photocopy is furnished free of charge.

(b) To make photocopies, NLM uses mobile 35-mm, micro-
film cameras which have an electrical power line overhead
and can move up and down an aisle of the library. Full-size
photocopies are then made from the microfilm. Most photo-
copies aro made by such microfilm technique. In fiscal 1968,
NLM received about 127,000 requests for interlibrary loans,
of which about 120,000 were filled by photocopying. Apply-
ing the average of 10 pages per request, about 1.2 million
pages were thus photocopied.

22. (a) Interlibrary loan requests must be accompanied by
a proper form, the format of which is standardized and used
by libraries and other institutions throughout the United
States. The loan form, as a general rule, must be signed by
a librarian. However, NLM will at times honor requests from
individuals (e.g., physicians) or nonlibrary institutions.
Upon receipt of requests for interlibrary loans, NLM stamps
the requests by date and time, counts them for statistical pur-
poses, and begins the sorting procedure. Generally, NLM
does not lmow, nor does it make any attempt to find out, the
purpose of the requests. NLM will supply copies of the same
journal article to an unlimited number of libraries requesting
copies of an article, one after the other, on consecutive days,
even with knowledge of such facts.

(b) NLM is a regional medical library and serves the mid-
Atlantic rei,ion. Requegts for materials coming from regions
other than the mid-Atlantic region are generally referred to
the appropriate regional library, and the requester is advised
to submit future requests to the appropriate regional library.
NLM's stated policy in recent years is not to fill requests for
copies of articles from any of 104 journals which are included
on a so-called "widely-available list." Rather, the requester
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is furnished a copy of the "widely-available list" and the
names of the regional libraries which are presumed to have
tlm journals listed. Exceptions are sometimes made to the

particularly if the requester has been unsuccessful in
obtaining the journal elsewhere. The four journals involved
in this suit are listed on the "widely-available list." A rejec-
tion on the basis of the "widely-available list" is made only if
the article requested was published during the preceding 5
years. Requests from Government libraries are not rejected
on the basis of the "widely-available list."

(c) NLM's policy is not to honor an exce-sive number of
requests from an individual or an institution. As a general
rule, not more than 20 requests from an individual, or not
more than 30 requests from an institution, within a month,
will be honored. In 1968, NLM adopted the policy that no
more than one article from a singlu, journal issue, or three
from a journal volume, would be copied. Prior to 1968, NLM
had no express policy on copying limitations, but endeavored
to prevent "excessive copying." As a general rule, requests for
more than 50 pages of material will not be honored, though
exceptions are sometimes made, particularly for Government
institutions. Requests for more than one copy of a journal
article are rejected, without exception. If NLM receives a
request for more than one copy, a s;ngle copy will be fur-
nished and the requester advised that it is NLM's policy to
furnish only one copy. Generally, requests for photocopies
from books (or monographs) are rejected. NLM lends books
(or monographs) for limited periods of time. In special cases
(the details of which are not duir in the record), small por-
tions of a book (or monograph), e.g., charts or tables, will
be photocopied.

23. (a) NLM. from time to time, issues statements to
other libraries of its interlibrary loan policy. Its policy has
remained essentially unchanged over the years. The state-
ment of policy, as of January 1968, reads in pertinent part as
follows:

*

Readers who cannot obtain medical literature in their
regions and who cannot come to the National Library of
Medicine in person may use the interlibrary loan service
of the Library by applying through a local library sub-
jert to rom plianre with the, follow?ng regulations and in-
structions and the provisions of the General Interlibrary
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Loan. Code. A large number of titles should not be re-
quested at one time for one applicant, or one institution.

FORMS OF LOANS

1. The National Library of Medicine reserves the right
to determine whether material will be lent in the original
form or as a photoduplicate.

2. Photoduplicates sent instead of original material
will be supplied without charge to requesting libraries.
Photoduplicates may be retained permanently by the
borrowing library, unless return is specifically requested

by NLM.
3. Since this is an interlibrary loan service, multiple

copies will not be furnished.
4. With sufficient justification NLM may lend complete

issues or volumes of serials when such loan does not
impair other service, lmt in no case will complete issues

or volumes or substantial portions of issues or volumes
be copied as a loan. Copying of complete issues or vol-
umes may be considered under special photographic
services.

5-Original material will not be lent outside the United
States. METHOD OF II( /RROWING

1. Borrowing librarie; will submit typed requests on

the Interlibrary Loan Request form approved by the
American Library Association. Requests made by letter
or on other types of forms cannot be proeessed and will
be returned to sender. Each item or item segment must
be requested on a separate form.

2. Order of citation must follow c:ireetions on the In-

ter] i!warv Loan Request form.
3. Each request must be authenticated: in handwriting,

by authorized personnel in the borrowing library. Un-
signed requests will be returned.

4. It is expected that under all but the most unusual
circumstance.; librarians will avail themselves of the re-
sources of their region before directing requests to NLM.

SPECIAL PIIOTOGRAPIIIC SERVICES

1. Special photographic procedures are required to
reproduce sonie items in the callection, and a charge
will be made for this service. Cost estimates are available
on request. NLM will consider requests for copying items
such as: portraits, photographs2 etchings: and other pic-
torial work: text and line drawings; facsimile reproduc-
tions: long runs of periodicals to complete holdings.
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2. Advance payment is required for all smell photo-
copying when the requests emanate from outside the
Federal Government. Orders for materials in which
there is a question of copyright restriction will not be
accepted for special photographic service without an
ffeilThipanying permission statement from the copyright
owner.

(b) XLM operate its interlibrary loan system in ac-
cordance with the General Interlibrary Loan Code, as re-
vised in 1956. The Code states in pertinent part :

IX. Photographic Subiltifution
1. Time may be &rived in filling the reader's request

if, in the application for a loan, willingness is indicated
to purchase a photop iphic reproduction RS a satisfac-
tory stibstitute should the original material be unavaila-
ble for interlibrary loan. This is especially applicable to
periodical and newspaper articles and to typescript
theses.

2. The type of photographic duplication (as a sub-
stitute) that is iwceptable (e.g.. photostat.: microfilm
negative or positive: record print : etc.) and the maxi-
mum price the borrowing library is willing to pay can
appropriately be indicated on the original request. If
preferred, the lending library may be asked to quote the
estimated cost of such a substitution before filling the
order.

3. Photozraphic duplication in lieu of interlibrary
loan may he compliected by interpretations of copy-
right reqrictions, particii:arly in regard to photograph-
ing whole issues of periodicals or books with current
cop yrights. or in making nin7tiple copies of a
publication.*

4. Any request, therefore2 that indicates acceptability
of a photographic substitution, under the conditions de-
scribed above, should be accompanied by a statement
with the signature of the applicant attesting to his re-
sponsibility for observing copyright provisions in his use
of the photographic copy.*

5. Requests indicating acceptability of photographic
substitute in lieu of interlibrary loan that comply with
the above provisions are to be considered bona li'de or-
ders fer copying services. The lending library, if
equipped to do so. may fill such orders N% ith no further
eorre:pondence or delay.

Tliore ittaternenta on photorraphic enbatitntions are boFeel on the "Gentle-
trten.g Afreement 'written in 19a."5 by the National AFenoirttion of Rook Pub-
115heri (reaffirmed in 19?...S by Ha eneve,sor the Book Pul,li-..erft Bureau, and
the Joint Committe, nn MoteriMti for ReFemh (repreoenting the librarlea).
For the trtt of thie eg"reoment fiee the Jownrei of DocirmecItorp Reprofftylion,
2 :29-?.O. March 19. IFinflint: 41.1
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21. Photocopies at Nl.M. for interlibrary hmil purposes. are
prepared using a microfilm camera and a Xerox Copy-Flo
machine. Copying for inhouse administrative purposes. over-
sized material, and material in oriental languages is done
on Direct Copy Xerox 720 machines. Microfilm is destroyed
after use. Each photocopy produced by the microfilm camera
includes a statement as follows :

This is a single photostatic copy made by the National
Library of Medicine for purposes of study or research
in lieu of lending the original.

21 Since 19643 through 1970. there has been a steady de-
cline in the anionnt of material or number of requests filled
for photocopies through the interlibrary loan program of
NIX. In 1969, the number of interlibrary loan requests filled
was 110,173 and in 1970, 93.746. A principal reason for the
decline is that regional libraries have taken on much of the
burden of the program. The regional fineries operate in
essent ially the same manner as XLM except that some, if
not all of them, charge a fee for phteropies furnished to
requesters. The budget for the interlibruy loan operation
at X LM in fiscal 1969 was $166,152.

26. The Count I, IV, V, and VI articlm acknowledge on
their faces that the research work reported therein was sup-
ported in part by grants awarded to the authors by the Public
Health Service of XIII.

27. The Division of Research Grants of the Public Health
Service is a service crganization to XIII. Applications for
grant support from XIII come to the Division of Research
Grants, which determines the inztitute of XIII to which they
shall be referred and the tvview group to which the applica-
tion shall be assigned. Such group then reviews the applica-
tion and determines its scientific merit, and also reviews the

proposed bwiga with respect to, e.g.. sala..ies
for personnel, equipment, supplies and services, travel funds,
funds for the purchase of publications or journals, and funds
for the payment of page charges and other costs of publica-
tions. The group's recommendation is transmitteo to the ap-
pmpriaga:t7t:ute. If a grant is subsequently awarded, the
approp ztitute provides the funds and monitors the
performance of the work under the grant Grants are
awarded on an annual basis and are characterized by the
Public Health Service as "conditional gifts." XIII somet imes
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indicates at the beginning that it will suppott renewal ap-
plications. Renewal applications nre administered by the Di-
vision of Research Grants. The scientific investigator under
a grant award can pursue his research in any manner he
feels appmpriate, subject to limited budgetary control. Such
investigators are not Government employees nor are they in
the serviee of the United States; and the Public Health Serv-
ice does not exercise supervision over the scientific teclmiques
used la the research.

28. The Division of Research Grat,ts, from time to time.
issues isilicy statements with respect. to copyright which set
ont enidelines delimiting the rights and responsibilities of
graithrs under NIII grants. The policy statements in effect
for the years 1956 to the present are set out below in subpara-
graphs (a) to (d).

(a) With respect to grants awarded from November 1956
to 1959. the Public Health Service trdicy governieg mpy-
right was as fob ows

When a grant or award is made without cNuldit ion and
a book or related material is privately published.
author is free to copyright the work and to make ar-
rangements with his publisher as if the Government had
not contributed support..

(b) With respect to grants awarded frran 1959 to Janeary
1. 194% the Public Health Service policy governing copy-
right was as follows:

ropyrioht.---The author is free to arrange for copy-
i'ght without reference to the Public Health Service.

(e) With respect to grants awarle44. from January 1, 1963
to july 1. 1965, the Public Health Service policy governing
copyright was as follows:

COPYRIGHT The author is free to arramte for
eopyright without appmval by the Public Health
Service.

(d) With respect to grants awarded on or after July 1.
19C5, the Public Ilealth Service policy governing copyright
was RS follows:

Copyright Except as otherwise provided in the con-
ditions of the award. when pnbitcatiGns result from
work supported by the Public Health Service, the au-
thor is free to arrange for copyright without approval.
Any such copyrighted publications shall be subject to a
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royalty-free, non.exclusive, and irrevocable lieewe to
the Government to reproduce them. translate them. pub-
lish them. use and dispose of them, and to authorize
ot hers to do so.

29. None of the Count I-to-Count VIII articles resulted
from a Public Ilealth Service grant which impose(I condi-
tions expressly modifying (he coppight policies noted in
finding 28. subparagraphs (a) to (c).

30. The policy statement dated July 1. 19r6 (finding
2.44(d)). was the first public statement by the Public Health
Service that it reserved the right to &plicate copyrighted
works which resulted from Public. Health Service grants.
Prior to 1965. the Public Wahl( Service had not addressed
itself to the question of whether the Government should have

a noneul,asive license in works resulting from grant funds,
though it had for some years been the policy that sue( works
could be photoeopied (up to 15 copies) for in-house admin-
istrative purposes.

31. The copyright policy of the Public Health Service.
noted in finding 28(d). whieh by its terms was to become
effective in cminection with work supported by grants
awarded on or after July 1. 196., appeared in the F. r-el red
Reg;Atre. in modified form, for the first time on April 2. 1970
at 35 Fed. Reg. 5470 (42 C.F.R. § 52.23 trevisll as of Jan.
1,1971)).

32. Dr. Victor A. McKusick. a coanthor of the Count I
article, started research. a7ong with several coworkers, in
1954 on the subject matter of the ankle. Work has continued
up to the date of trial. The research was supported in part by
funds from a Public Health, Servim grant: in part by funds
from grants from the Health Research Council, a private
trust ; and in part by other funds whidt cannot be traced to
any specific grant or agency. The mannscript for the Count I
article was submitted to the editor of Meditine on August 19,
1964, and the article was puldished on December 9, 1965.
Changes to reflect ongoing research were made in the manu-
script hy the authors from time to time. up to about 6 months
before publimtion (i.e., about mid-1965). After about mid-
1965, any changes in the manuscript were editorial in naturv,
e.g., citations to new articles added as footnotes, stylistic
changes. and the like. There is no evidenee that the article
reports any substantive research work done under funds from
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a Public Health Service grant awarded on or after July 1,
ifter5.

33. Dr. Gerald Gohlstein. a coauthor of the "omit IV art i-
rk. ouldocted rewardi leading to its publication. Ivhieb re-
searli w-as funded in part by Public Health Servire grants.
Such ;mints covered the years 19.7.s to 1966. The Count IV
nitide imblished in the lmplial of Immuunkyv

19e,:i. There iq no evidence to show when the mannseript
for such art icle was eompleted, though the art iele A ntes on its
face that it wag "reeeived for publication.' on Deeember I s.
1961. There is no evidence to show that the article !sported
any solr4antiye research work done under funds from a
Public lfetlth Service grant awarded on or a fter July I, 1965.

XL Dr. John .1. (Airs. a coauthor of the Count V article.
conducted ...search leading to its puNication. which research
was funded in part by Public Health Service grants. The
Count V article was published in the Journol of Immunology
in Angust 1965. There is no evidence to show when the manu-
script for such article was completed. though the article
gates on its face that it was "received for publication- on
December 17, 1864. 'There is no evidence to show that. the ar-
ticle reported any substantive mearch work done under funds
from a Public Health Service grant awarded on or a fter July
1,1965.

35. Dr. Jason L. Starr, a coauthor of the Count VI article.
conducted research leading to its publication, which research
was funded in part by Public Health Service grants. The
Count VI article was published in the Journal of Immunology
in Angus-t 1965. Them is no eyidenee to show when the manu-
script for such article was completed, thong)i the article on
its fae- states that it was "received for publication" on Decem-
ber 21. 1964. There is no evidence to show that the article
reported any substantive researth work done under funds
from a Public Health Service grant awarded on or after
July 1, 1961

36. Plaintiff has established a licensing prngram to cover
various forms of exploitation of its medical journals. The
pmgram includes the following:

(i) Upon request, plaintiff grants per.mis.sion, in the
form of licenser, for repmducing a journal article as part
of a newly published book or for reproducing articles in
other forms, particularly for use by educational institu-
tions.
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(ii) Plaintiff has trceived requests from thwernment
agencies and others for licenses to make multiple copies
of journal articles, and plaintiff has granted such re-
quests and has been paid therefor.

tiii p Plaintiff has granted lkenses for the distribu-
tion and sale of microfilm editions of its journals, in-
cluding the four journals in snit. to University Microfilm
Company, Ann Arbor, Michigan. and Arcadia Micro-
films Spring Valley, New York, in consi(leration for a
royalty paid to plaintiff.

( iv) Plaintiff has granted licenses, for a consideration,
to two reprint houses in New York to furnish a requaster
with a reprint of a journal article or an entire journal.

(v) Plaint:ff has granted a royalty-bearing liceme to
the Institute for Scientific Information, Philadelphia.
Pennsylvania, to !amide requesters with copies of arti-
cles from plaintifrs journals

(vi) Plaintiff has granted to several libraries (Vet-
erans Administration Hospital library in San Francisco,
California. the Dugway Technical Library and the Wit-
kin Research Foundation of New York) a license to
make, on a continuing basis, single copies of articles
from journals in return for the payment of royalties.
Such licenses, however, have not produced royalties to
date and two of the licenses are no longer in effect. The
license to Wilkin Research Foundation was entered into
in February 1970 and provides for a royalty of 5 cents
per copied page, with accumulated royalties payable
yearly.

37. Plaintiff receives about 45 to 60 requests per week to
make copies from its various publications, about fire of such
reqnests being for copies of single articles from plaintiff's
journals. Requests for copies of journal articles are handled
by plaintiff as set out in finding 11.

38. Plaintiff receives about 86.000 to $7.000 per year for
permissions granted to individuals to copy journal articles
(single copies and otherwise). Such receipts are in addition
to royalties received from the Institute for Scientific Infor-
mation. reprint houses and microfilm licensing.

39. (a) Between 1959 and 1969. annual subscriptions to
Medicine inctrased from about 2,800 to about 5.4C4f), though
subscriptions decreased slightly from 1968 to 1969. Annual
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subscription sales increased from about $20.060 to abont
$641.000: and total annual income increased from about
823.000 to abmit $65.000. lletwem 1964 and 1969, annual sub-
scriptions to Phormarologirol Prriefea !creased from about
2.000 to about 3,100. though subsscriptions decreased slightly
fmm 1968 to 1969. Annual subscription MIPS increased from
about $19,000 to about $21,000; and total annual income in-
enlisted from about $22.000 to about $25,000. Between 1959
and 1969, annual subscriptions to the Journal of lmmenol-
ogy increased from about 2,600 to about 4,700. Annual sub-
scription sales increased from about 836,000 to about 8131,-
000; and total annual income increased from about $38,000 to
about $1$5,000. Between 1959 and 1969, annual subscriptions
to Go Afroenterology increased from about 4,100 to ubout 7,000.
Annual subscription sales increa.sed from abotr, 849,000 to
about 8155.000: and total annual income increased from about
$108,000 to about n44.000.

(b) Between 1959 and 1966, plaintiff's annual taxable
income increase..l from $272,000 to $726.1100. In 1967, it fell
to 8589,($W): and in 196$. to $451,000. Plaintiff's four journals
in suit account for a relatively small percentage of plain-
till's total business: and over the years. such journals have
been profitable. except that the Journal of /rnmandogy
showed losses in the periml prior to 1961: Ga*froenlemlogy
showed !oases in 1967-6$: and l'harmaeologiral lleriews
showed a loss in 1969. Profits from the jourtuds have varied
from less than $1,000 to about $1:;,000 annually. Plaintiff's
share of the profits from the jonrnals published under
contract. with medical societies has ranged from less than

fl ro about $7,000. E.g.. in 1968. profit from Pharm4ijr -
rolorliro7 Ilerierr* was $1,154.44 (on sales of about. $40,000).
The profit was divided. $1.039 to ASPET and $115.44 to
plaintiff. In 1969. net income from 6.rnfroenferology was
.2.1.312.0S (on sales of about $215,000) and $11.532.35 of

that amount was offset by losses the previous year, leaving
a balance of $9.779.73. The balance was split between plain-
tiff and AGA, plaintiff getting $4,889.86.

There is no evidence to show whether any particular
instance or instances of unauthorized photocopying of
plaintiff's journals resulted in the loss of a particular form
of revenue to plaintiff. It is reasonable to infer from the
evidence, however, that extensive unauthorized photocopy-
ing of plaintiff's journals results in some loss of revenue
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otherwise obtainable under plaintiff's licensing program. It
is also reasonable to infer that plaintiff has lost, or failed
to get, some imdeterminIl and indeterminable number of
journal subwriptions (perhaps small) by virtue of the
availability of unauthorized idlotocopynig. There is evidence

that in at least one instance, a subscriber caneeled a subscrip-
tion to one of plaintitrs journals because the subscriber
believed that the cost of photocopying of the journal had
become less than the journal's annual subscription price.
There is evidenee that in another instance. a subserilyer
(vied it subscription at least in part tveause library photo-
copies were available.

40. (a) NM (and so far as the record tthows. .NLM) has
made no studies to determine the estimated costs over and
above royalties which would be involved in paying pub-
lishers for photocopying part or all of their copyrighted
journals. The co4s involved in such an estimate would be
essentially the salaries of the people who would make the
neceRsary determinations. The Librarian of NM testified
that he is unable to make any estimate of sueb costs.

(b) In 1967, :OM temporarily ceased photocopying arti-
cles from plaintitrs journals. NI.M was able. as a practical
matter. to flag plaintiff's journals from April 27. 1967 to
May 29, 1967, in order to refrain temporarily fmm copying
from them. The flagging of plain' iff's journals was an ad-
ministrative statistical operation performed by a library
terlinician in the loan and stack section of NI.M. On about
May 29. 1967, MAI resumed photocopying articles from
plaintiff's journals, and for about 90 days thereafter. MAI
monitored such photocopying. Saiisfied that such 90-day
period was a representative sample. NLM found that it
would have paid plaintiff about :5250 to WO if it had acceded
to plaintiff's request for 2 cents royalty per page. The Direc-
tor of MX testified that, in his opinion, this was "a very
small sumsurprisingly small shm."

41. (a) In 1935, there was iRsned a joint statement by the
National Association of Book Publishers and the Joint
Committee on Materials for Research regarding the photo-
copying by libraries and like institutions of copyrighted
materials. The statement, later to become known as the
"gentlemen's agreement," was the product of meetiags and
discessions between representatives of the book publishing
industry and research-an(I-education-oriented organizations,
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such as libraries. The representatives were interested in
working out a practical accommodation of the conflict be-
t reen (1) the legitimate interest of copyright owners not to
have their works copied without compensation and (ii) the
needs of scholars and mean+ workers for copies of parts
of copyrighted wurks to use in pursuit of scientific or literary
investigation. The "gentlemen's agreement." along with the
introductory statemem acconipanying it. reads as follows:

The Joint Committee on Materials for Research and
the Board of Directors of the National Association of
Book Publishers, after confer.ing on the problem of
conscientious observance of copyright that faces research
libraries in connection with the growing use of photo-
graphic methods of reproduction, have agreed upon the
following statement :

A library. archives office, museum. or similar inAitu-
tinn owhing books or periodical volumes in which copy-
right still .4ibsists may make and deliver a single photo-
graphic n production or reduction af a part thereof to

scholar representing in writing that he desires such
reproduction in lieu of loan of such publication or in
place of manual transcription and solely for the pur-
pos,K of research : provided

(1) That the person receiving it is given doe notice
in writing that he is not exempt. from liability
to the copyright praprietor for any infringe-
ment of copyright by misuse of the reproduc-
tion constituting an infringement, under the
copyright law;

(2) That such repraduction is made and furnished
without prmit to itself by the institution mak-
ing it.

The exemption from liability of the library, aiehives
office or museum herein provided for shall exter. 7. to
every officer. agent or employee of such institution in the
making and delivery of sucl reproduction when acting
within the scope of his authority of employment. This
exemption for the institution itself carries with it a re-
sponsibility to see that library employees caution patrons
against the misuse of copyright material reproduced
photographically.

Under the law of copyright. authors or their agents
are a ssored of "the exclusive right to print, reprint, pub-
lish. copy and vend the copyrighted work," all or any
part This means that legally no individual or institu-
tion can reproduce by photography or photo-mechanical
means, mimeograph or other methods of reproduction a
page or any part of a book without the written permis-
sion of the owner of the copyright. Society, by law,
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runts this exclusive right for a term of years in the
belief that such exclusive control of creative work is
necessary to encourage authorship and scholarship.

While the right of quotation without permission is
not provided in law, the courts have recognized the right
to a "fair use" of book quotations. the length of a "fair"
quotation being dependent upor the type of work voted
from and the "fairness" to the author s intereA. Exten-
sive quotation is obviously inimiril to the author's
interest.

The statutes make no specific provision for a right of
researdi worker to make copies lw hand or by type-

script for his research notes, but a student has always
been free to "copy" by hand; and mechanical reproduc-
tions from copyright material are presumably intended
to take the place of hand transcriptions, and to be gov-
erned by the same principles governing hand transcrip-
tion.

In order to guard against any possible infringement
of c.lpyright. however,libraries, archives offices and mu-
seums should requim each applicant for photo-mechani-
col reproductions of material to assume full responsi-
bility for sudi copying. and by his signature to a form
printed for thc pa assure the institution that the
duplicate being mairs7or him is for his personal use
only and is to relieve him of the task of transeription.
The form should clearly indicate to tile applicant that
he is obligated under the law not to use the material
thus copied from books for any further reproduction
without the express permission of the copyright owner.

It would not be fair to the author or publisher to make
possible the substitution of the photostats for the pur-
diase of a copy of the book itself either for an individual
library or for any permanent collection in a public or
research library. Orders for photo-copying which, by
reason of their extensiveness or for any other reasons,
violate this principle should not be accepted. In case of
doubt as to whether Ow excerpt muested complies with
this condition, the saf2 thing to do is to defer action
until the owner of the copyright has approved the re-
production.

Out-of-print books should likewise be reprodueed only
with permimion, even if this reproduction is solely for
the use of the institution making it and not for sale.
(signed) ROBERT C. BINKLEY. Chairman

Joint Committee on Materials for Research
W. W. NORTON, Preagent

National Association of Book Publishers
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(b) In the 1930s, photocopying of books and like mate-
rials was done principally by conventional photographic
techniques. titartinp- about. 1960, the JIM teclmolory of elec-
trostatic copying and other rapid, inewnsive copying tech-
niques resulted in a dramatic increase in the instances and
amounts of photocopyi»g. During the past, 10 years, the pro-

priety of library photocopying has been the subject. of ninny
discussions at meetings and conferences of library and in-
formation groups. In 1957. the Director of NLM noted that,

"it is possible, if not indeed probable, that the years would

bing. S001101' 01' later, a test of the issue in the courts" posed

by NTM's photocopying activities and the copyright law.

(e) Plai»tiff's principal officers became. aware of large-

scale library photocopying in about 1962. Immediately there-

after, plaMtifrs president nthde his views on the subject
known to various library groups. :In the course of exchanges

with librarthns, plaintiff's president learned of the statement

called the "gentlemen's agreement" and expressed his views

thereon essentially as follows: The statrent is inconse-
quential to the issues of present-day photocopying because
(i) it was written in the 1930's whe» copying processes con-

sisted of blueprints, photostats or microfilm, processes sig-

nificantly different from those principally used today,(oiii)
o»e party to the statement (National Association of
Publishers) is a long-defunct organization to which plain-
tiff never belonged, and (iii) the National Association of

Book Publishers apparently consisted not of periodical pub-
lishers, like plaintiff, but book publishers who were con-
cerned with the publication (and unauthorized photocopy-
ing) of books (or monographs).

42. (a) In October 1966, defendant's General Services Ad-

ministration issued a handbook, COPYING EQUIPMENT,
identified by code number FPMR 101-6. The purpose of the
handbook was to acquaint Government supervisory person-
»el with the various photocopying machines available on the

marlwt and to encourage Government agencies to mako use

of such machines in an economic and efficient manner. The
introduction to the handbook notes as follows:

With the dispersal of office copiers throughout Govern-
nwnt agencies, the need for a good hard look at the
economy and effectiveness of office copying services has
heroine increasingly apparent. The uncontrolled acqui-
sition and use of office copying equipment lias often re-
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salted in uneconomical mismatches of user requirements
with machine capabilities and wasteful practices in
operating copying facilities.

The introduction goes on to say that large organizational

units should make studies of needs for equipment before mak-

ing substantial investments. It is further noted:

Where such studies have not been made, an inquiry
into the existing copying facilities will offer a high po-
tential for savings. As a minimum, a goal of 10% reduc-
tion in overall copying and related paperwork costs

would be feasible. 'This handbook has been prepared to
guide managers and others responsible for office copying
in providing economical and effective copying service
which meets user requirements.

(b) The "Foreword" to the handbook notes in part:

The impact of document copiers on Federal operations
has been substantial just as it has been in commerce and
industry. At this writing there are at least 202 models
of copiers available from some 37 different manufac-
tprers or distributors. 'The United States Government
alone has installed approximately 55: thousand machines
and the yearly cost of office copying is estimated at 80
million dollars. An increasing number of cost-conscious
executives are concerned about the predictions that this
cost could double within the next 5 years.

(c) Chapter III of the handbook is entitled "Legal As-

pects" and reads as follows :

Copying Laws
Copying laws are almost in the same category as speed

limit lawspeople forget they are there. Although the
former involves much less risk than the hitter, the penal-
ty can be much greater. Most documents which are pro-
hibited by law from being copied have their source in

State or Federal Government. A partial listing is shown
in figure 1. In case of doubt, legal advice should be ob-

tained.
Copyright Laws
The most frequently violated law is the Copyright Law :

namely, that law which prohibits the copying of copy-
righted material without permission.

The Copyright Law is intended to protect the pub-
lisher or author from plagiarism. It gives him the right
to say who may reproduce his written or published work,
and to demand payment for it. However, the current
widespread use of copying machines in reproducing lit-
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erary works goes beyond the question of plagiarism.
It is beginning seriously to affect the sale of published
works, such as magazines, textbooks, and teclmical
papers. Prior to this time, a user of such works desir-
ing to have possession of a copy was obliged to pur-
chase the publication if he could not borrow it for an
indefinite period. Today,it is relatively simple to make
copies of almost any printed matter by means of the
office copier.

Because the copier has made it easy to reproduce pub-
lished works, extra precaution is necessary. Where a
notice of copyright is shown, either on the work itself, or
by a general statement in the publication, the law is
clear : it may not be copied unless permission of the pub-
lisher or author is obtained. Where doubt exists as to
whether or not an item is copyrighted, the legal officer
should be consulted.

Figure 1, accompanying Chapter III, is entitled "Material
That May Not Be Copied" and notes in part :

1. Congress, by statute, has forbidden the copying of
the following subjects under certain circumstances.
There are penalties of fine or imprisoinnent imposed on
those guilty of making sUch copies.

d. Copyrighted material of any manner or kind with-
out permission of the copyright owner.

43. (a) The Board of Regents of NLM (finding 20(a) ),
at several meetings in 1957, considered the problems of copy-
right with respect to the operations of NLM. The minutes of
those meetings are not in evidence. However, snch mimes
are discussed in a letter dated December 29,1965, from Abra-
ham L. ICaminstein, Register of Copyrights, to The Honor-
able John L. McClellan, United States Senate, as follows :

The new law amended a 1944 Public Health Service
Act, which in 1956 was further amended by the, transfer
of the Armed Forces Medical Library to the newly
established National Library of Medicine. The Act pro-
vides, ivter alia, (42 276) that the Surgeon Gen-
eral shall "make available, through loans, photographic
or other copying procedure8 or otherwiNe. such materials
as he deems appropriate ..." [Italics supplied ] The 1956
amendment to the Public Health Service Act also pro-
vides for the establishment by the Surgeon General of
a 13onrd of Regents, which as a part of its duties is the
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[to ?] prescribe "rules under which the Library will pro-
vide copies of its publications or materials." Since the
provisions of section 398 are basically no different from
the provisions of the 1956 amendment, it may be of inter-
est to ascertain the administrative interpretation of
that earlier copying provision.

A study of the minutes of the Board of Regents dis-
closes that the agenda for the very first meeting of the
Board, on March 20, 1957 includea the distribution of a
paper entitled Considera lions for the Formulation of
Loan Policy (of the National Library of Medicine). That
paper contains a clear recognition of the copyright
problem :

"To start with, it must be pointed out that there
are legal restrictions to the unlimited copying of
published works; restrictions which are vaaue in
some respects but which have been interpretedfairly
definitely in most. The two most important inLr-
pretations for this problem are that whole works
may not be copied and that multiple copies may not
be made."

This policy paper was the subject of discussion at the
meeting of the Board on April 29, 1957, at which the
recmnmendations were approved. It is syinificant that
the minutes of that meeting disclose the Allowing:

"Dr. Mumford {the Librarian of Congress] raised
the question of copyright restrictions. It was stated
that while the recommended new policy would not
obviate the copyright problems, it would not raise
more, and probably raise fewer difficulties in this
area than does the currentpolicy."

Further evidence that the Board was aware, that copy-
right problems existed appeared in the minutes of the
Board meeting for September 23, 1957, in the following
notation :

"The Director [of the National Library of Medi-
cine] expressed his concern 'with the continuing vex-
ing problem of copyright restrictions.' IIe indicated
that the Library is proceeding as circumspectly as
possible, but that it is possible, if not indeed prob-
able, that the years would bring, sooner or later, a
test of the issue in the courts . . . The Director took
pains to indicate that despite the difficulties of the
situation it, seemed clear to him that the Library
could do no other than pursue its present course,
since a very large part, if not the malor part, of the
Library's services is dependent upon it."

The foregoing would appear to indicate that, from
the outset of the establishment of the National Library
of Medicine, there has been an awareness of the existence
of copyright restrictions with respect to the use of the
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copyrighted works in its collections. Nowhere does it ap-
peal' that the policy-making body, the Board of Regents,
co»sidered that the above-quoted provision author-
izing the Surgeon General to make the material in the
Libray available by "photographic or other copying
procedures" was in any way in derogation of the rights
(rranted under the copyright law to the proprietor of the
copyright. On the contrary, the evidence indicates that
the Library attempted to formulate a policy that would
take due regard of the provisions of the copyright law.

(b) In 1957, the then-Director of NLM, in discussing the
problems created by NLM's policy of providing free, photo-
copying services, stated as follows:

Let, us now take a. critical look at what, has happened
under these policies. Free photocopying has developed
beyond reasonable, bounds. For example, in a recent,
study conducted over a two month period, it. WaS found
that over 50% of all requests received could be filled
by photocopying journal articles from 125 common jour-
nal titles of the last five years.

On the, face of it, this is a need which the printing
press, not the camera, is designed to fill. When a re-
quest from New York City is received for a photocopy
of an article which appeared in last month's ,TAMA, it
is apparent that the library is being treated as a cheap
and convenient reprint service, and not as a library. It
is felt NLM should not run a copying service per se;
NLM must, operate as a library, and all photocopying
done should be an extension of normal library
operations.

44. The Library of Congress operates a photoduplication
service, by which it provides photocopies of documents for a
per-page fee. In 1965, electrostatic positive prints (Xerox)
were provided at from 16 cents to 85 cents per sheet, depend-
ing on the quantity ordered and. other factors. A. brochure
issued by the Library of Congress, effective October 1, 1965,

stated in part:
Photocopying is done by the Library under the. following

condi t ions :
1. The Library will generally make photoduplicates

of materials in its collections available for research use.
It performs such service for research, in ,u of loan
of the material, or in place of manual transcription.
Certain restricted material cannot be copied. The Li-
brary reserves the right to decline to make photo-
duplicates requested, to limit the number of copies made,
or to furnish positive prints in lieu of negatives.
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E. Copyright. material Will ordinarily not ho copied
without the signed authorization of the copyright
owner. Exceptions to this rule may be made in particu-
lar cases. All responsibility for the use imule of the
photoduplicates is assumed by appli

There is no evidence to show the circumstances under which

the Library of Congress makes "exceptions" to its rule
against photocopying copyright materials.

45. The PRINTING MANAGEMENT MANUAL of defendant's
Department of Health, Education, and Welfare (in effect in

1962 and 196T) stated as follows with respect to copyright:

A. Glow Pa/
Material protected by copyright generally may
no +-. be reproduced in any fashion, including photo-
copying or similar techniques, without the express
perinwsion of the copyright proprietoc. However,
it has been the. widespread practice of libraries to
have si»gle copies made. of copyrighted articles to
further scholarly research, without consent of the
copyright. proprietor. Therefore, Department li-
braries may make such single copies, but every pre-
caution should be taken to assure that such single
copying is done only at the written request of an
employee to further schol arly research.

B. Infringement
1. Since the Government may be subject to claim

or suit for damages, every precaution must be
taken to avoid infringement of a copyright by an
employee of the Department.

2. Employees should be advised that infrinirement
of a copyright by an employee of the Deparhtment,
not in the performance of his official duties may
subject the employee to a suit for damages.

RECOMMENDED CONCLUSION Or LAW

Upon the foregoing findings of fact and opinion which are

made a part of the judgment herein, the court concludes as a

matter of law that plaintiff is entitled to recover reasonable

and entire compensation for infringement of copyright., and

judgment is entered to that effect. The amount of recovery

will be determined in further proceedings before a trial com-

missioner pursuant to Rule 131 (c).
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