ED 058 086

AUTHOR
TITLE
INSTITUTION
PUB DATE

NOTE
AVAILABLE FROM

EDRS Pt ICE
DESCRIPYORS

IDENTIFIERS

ABSTRACT

DCCUMENT RESUME
SE 013 187

Ash, Roy L.

A New Regulatory Framework. Report on Selected
Independent Regulatory Agencies.

President's Advisory Council on Executive
Organization, Washington, D.C.

Jan 71

13 3p.

superintendent of Documents, U.S. Government Printing
of fice, Washington, D.C. 20802 ($1.00)

MF-$0.65 HC-$6.58

xAdministrative Agencies; Administrative Policy;
*aAdvisory Committees; Federal Gorernment;
*Organizational Change; *Reports; Resource
Materials

*National Independent Requlatory Agencies

This report to the President recommends the

organizational restructuring and redefining of the responsibilities
of the following regulatory agencies: Interstate Commerce commission,
civil Aeronautics Board, Federal Maritime Commission, Securities and
Exchange Commissinn, and the Federal Power Commission. Prepared by
the President's Advisory Council on Executive Organization, the
report emphasizes that the national economy involves an increasingly
jnterrelated set of activities demanding a great degree of
coordination, consistency of policy, and cooperation between the
public and private sector of our economy. {CP)




ERIC

Aruitoxt provided by Eic:




A NEW. REGULATORY
FRAMEW ORK

Report On
Selected Independent
Regulatory Agencies

The President’s |
Advisory Council On
Executive Organization

| 'January 1971 |
Ty




: 6 o Washlt;gton. D.C. 20402—Price $1 (paper cover)
ERIC -
ERIC 3




EXECUTIVE OFFICE OF THE PRESIDENT
PRESIDENT'S ADVISORY COUNCIL ON EXECUTIVE ORGANIZATION
YWashington, D.C. 208046
January 30, 1971.
DeEaAr Mgr. PRESIDENT:

The President’s Advisory Council on Executi*~ Organization herewith
submiits its report on the independent regulatory agencies.

Our recommendations concerning seven regulatory agencies—the
Interstate Commerce Commission, the Civil Aeronautics Board, the
Federal Maritime Commission, the Securities and Exchange Commission,
the Federal Power Commission, the Federal Trade Commission, and the
Federal Gémiﬁqniﬁatiar? Commission—aim to establish a new frame-
work within “which the agencies might be structured now and for the
future.

As we make these recommendations for organlzatlonal change, we
recognize that consideration is being given to questions of the amount
and kind of regulation needed today. Although the regulatory laws may
need revision, changes in regulatory structure can and indeed should be
imprlemented in advance of changes in the substantive laws. The existing
structure, because of its inherent and perhaps unavoidable deficiencies,
cannot be expected to accommodate these revised mandates which may
require that regulation reflect the pace of change in the regulated indus-
tries, the interdependence of elements of the economy, and the public
interest. A more effective and objective regulatory process, better inte-
grated with other processes of government, requires a new organizational
framework for regulation.

We have observed that, as economic regulation has evolved Iargely on
an as-needed basis, it has not developed a breadth of perspective necessary
to. enccmpass the needs of the public and the regulated industries. As
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each commission was created, it undoubtedly served the needs as seen at
that time. The question we asked was: Are the statutorily expressed inten-
tions of Congress and the changing demands of the national economy and
of the public best served by the present structure of regulatory adminis-
tration? We concluded that they are not. Changes in public requirements
and characteristics of the regulated industries compel the establishment
of a new structural framework to better serve today. For the future,
effective regulation depends upon recognizing that the national economy
involves an increasingly interrelated set of activities, demanding a greater
degree of coordination, consistency of policy, and cooperation between
he public and private sectors of the economy.
We have not prescribed all the organizational details of the proposed

‘restructured agencies} Internal agency organization should reflect the

particip~tion and contribution of others intimately familiar with the
operating details of each agency, the changes in enabling statutes which
may be enacted concurreni with changes in structure, and, in the final
analysis, the orgamnizational viewpoint of each agency’s administrative
head. -

In reaching our conclusions we relied heavily on the opinions of partici-
pants in, and observers of the regulatory process, together with our own
analysis of the history, current needs and current structure of regulation.
Our analysis also involved detailed consideration of existing regulatory
statutes, previous studies, and expert commentary.

Although our recommendations are presented together, each should be
viewed on its own merits. We feel that the composite prograrm offers the
best cppartunlty for improved regulation, but we also believe that each
proposal, in and of itself, will serve to benefit the regulatory process.
Thus, for each recommendation, we separately set forth the underlying
considerations and rationale pertaining to our conclusions. Due atten-
tion should be given to differences in the responsibilities of the regulatory
agencies in evaluating these proposals. For while we have emphasized
similarity in our findings, others may, in noting differences, arrive at
divergent conclusions and, as a comnsequence, different proposals for

change. :
In commensdlin these proposals to you,; we are mindful of the sweeping
change in industry and governmental practice implicit in them. We are

alr~ well aware of their economic implications. We believe, therefore,
that these recommendations should be made public in order to genl.:rate
broad discussion of the Federal role in economic regulation.

In the public debate which publication of these proposals will generate,
views which we have not heard and problems which we have not un-



covered or defined completely may emerge. Ideas for improving not only
regulatory structure, but regulatory statutes and administrative pro-
cedures as well are likely to be offered. We believe you should have the
benefit of such public discusrcion in order to aid vou in determining which,
if any, proposals to make to the Congress.

Respectfully submitted,

Rov L. Asyx, Chairman.

o
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Trade Comrnission; Mr. Kappel did not participate in discussions, deliberations, or
recommend.iions wnzh respect. to the Federal Communications Commission ; and Mrx.
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respect to  the Federal Trade Commission - and- the Federal Communications

Commission.
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contained in Part IX follows the “Findings and Recommendations.*’
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Findings
and |
Recommendations

Major and fundamental change pervades each of the areas of
economic enterprise under regulation by the independent regulatory
cummissions.

* In transportation, increasing interaction between the various modes
reflects a persistent siriving f(;rr greater efficiency in the movement
of goods and people; :

* In trade, nmew and prgbably enduring levels of public and producer
attention are being given to the quality of gczuds and services, and to
the operation of the marketplace;

‘» In securities, even as the structure of the industry itself ..nd the

relationship betwaen Government and industry are experiencing

major changes, a well-established trend toward institutional invest-

ment and new methods of financing are s:ginﬁcantly altering the

characteristics of securities trading; :

In power, where industry structure is also undergoing change sup-

plies of electrical energyv an< natural gas have not consistently kept

- pace with increasing demands in certain areas, and new technﬂlc;gles

have yet to take up the slack; :

* In communications, burgegn;gg technolcgy has creatad new avenues
for service and new products which together complicate the task of
regulation and blur distlnctlc:ns betwee:n the wvarious fc:brrns of

ccmmunlcatlcns




The independent regulatory commissions play a critical role in bal-
ancing the changing demands of the Nation for the goods and services
of regulated industries and the related neced for financially sound and
effectively managed industries in the regulated sectors of our economy.
Unfortunately, obsolete organizational forms limit the effectiveness of
these commissions in responding to economic, technological, structural,
and social change. Inappropriate regulatory structures and cumbersome
procedures impose burdens that impede good public service, sound fi-
nancial and operational planning, and adjustment to changes in growing
industries— contrary to the purposes of regulation.

Our proposals for change in the organizational forms of several inde-
pendent regulatory comunissions are directed at improving agency cffec-
tiveness, while assuring fairness to those involved in or affected by the
regulatory process.

FINDINGS

The regulatory commissions are not sufficiently accountable for their
actions to either the Congress or the President because of the degree of
their independence and remoteness in practice from those constitutional
branches of government. Regulatory activities, therefore, are not ade-
quately supported and are not effectively coordinated with national
policy goals.

Inherent deficiencies in the cornmission form of organization prevent
the commissions from responding effectively to changes in industry struc-
ture, technology, economic trends, and public needs.

Deficiencies in the performance of the regulatory commissions are
partly due to the difficulty of attracting highly qualified cornmissioners
and retaining executive staff. Even able administrators have difficulty
in serving as coequals on collegial commissions. o :

e While there are notable exceptions, it is difficult to attract to regu-
latory positions men of skill in administration and breadth of per-
spective largely because of the procedures and traditions associated
with appointment to the regulatory commissions.

= Given these traditions and the shared responsibility of the collegial
form, it is not likely that commission positions will generate greater
interest in the future. ‘ o ‘

Certain judicial activities of the commissions conflict with their policy-
making responsibilities and generate an organizational environment
inimical to regulatory efficiency and constructive response to industry
and the public. ‘ S :
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N



Many commissions engage excessively in case-by-case adjudication
as a basis for policy formulation rather than using less formal pro-
cedures such as exchanges of written or oral information, informal
regulatory guidance, or rulemaking.

The judicial cast of agency review proceedings places too great an
emphasis on legal perspectives to the detriment of economic, finan-
cial, technical, and social perspectives. One result is a high level of
legal skill among agency professionals and commissioners, but gen-

erally insufficient capability in other dlsclphnes,

The judicial cast of agency review proceedings delays final adminis-
trative determinations and invites dilatory appeals.
Overjudicialization encumbers the time and energies of commis-
sioners and staff, causes undue case backlogs, imposes high costs
upon litigants, prevents anticipatory action through rulemakirig,
deters informal settlements, and precludes coordination of agency
policy and priorities with those of the executive branch.

Certain functional responsibilities are inappropriately distributed among
the various comrmissions.

Responsibility for regulation of transportation is distributed among
the ICC, CAB, and FMC, impeding forrmulation of broader regu-
latory policy covering the several transportation modes and co-
ordination with the Department of Transportation, and thus
forestalling consistency in national transportation policy.
Responsibility for promation of transportation, vested in some regu-
latory commissions, conflicts with the regulatory activity of those
agencies.

Combination of antitrust enforcement and consumer protection in
the FTC deprives that agency of a central purpose, fostering an
uncertainty of emphasis as between its functions, inordinate delay,
and preoccupation with routine matters.

Regulation of public utility holding companies by the SEC is no
longer best performed by that agency. Regulatory expertise regard-
ing public utility holding companies rests with the FPC.

RECOMMENDATIONS

To assure coordination of regulatory matters with national policy goals,
to improve the management efficiency of regulatory functions, to im-
prove accountability to the chngress and the executive branch, and to
increase the probability of superior leadership for regulatory activities,
the transportation, power, securities, and consumer protection regulatory
functions should be administered by single administrators, appointed by

[Kc
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the President. These functions should be performed by agencies respec-

tively designated: Transportation Regulatory Agency, Federal Power

Agency, Securities and Exchange Agency, and Federal Trade Practices

Agency.

* The authority and responsibility attending the single administrator
form should enable the agencies to attract and retain the most
highly qualified administrators and executive staffs.

= UUnambiguous placement of authority for agency policy and opera-
tions in a single administrator should increase accountability to both
the Congress and the President.

* Agency work should be expedited by utilizing more effective ad-
ministrative techniques made possible by one-man management of
agency activities.

The communications regulatory function and the antitrust enforcement

function should, as now, be carried out by multimember bodies for rea-

sons supervening the advantages of a single administrator. The FCC
should be reduced in size from seven to five members, to serve 5-year
terms.

T'o prevent the overjudicialization of agency procedures and attitudes

and to assure comprehensive and anticipatory policymaking, internal

agency review of proceedings should be limited in time and focused
primarily on the consistency of the decision with agency policy. Appeals
from final agency decisions should be heard by an Administrative Court

- of the United States.

= A 30-day period should be allowed after a hearing examiner’s deci-
sion for review by the single administrator. The administrator
should have the power to modify or remand an examiner’s decisions.
The limited time and scope of policy review by agency administra-
tors should help make initial decisions of agency examiners, in many
cases, final determinations of the agency. :

* The Administrative Court should review app&als by an 'aggnevgd
party from final agency determinations of the transportation, secu-
rities and power agencies. Decisions of the antitrust, trade practices,

~ and comraunications agencyes would be I'EV1ewed in the Federal

“courts as they are today.

= The court should consist of as many as 15 judges, appointed by the
Preadent and confirmed by the Senate for terms sufficiently long
as to attract men of quality. We suggest 15-year staggered terms,
with judges sitting in three—man panels for each case I‘EVIEWEd by
the court.

4_5
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Certain functional responsibilities of the agencies should be realigned.

* To reflect the increasing interdependence of the structure, eco-
nomics, and technology of the transportation modes, regulatory
responsibilities of the ICC, CAB, and the FMC should be combined
within a new Transportation Regulatory Agency.

* To correct the conflict inherent in performing regulatory and pro-
motional functions in the same agency, the promotional subsidy-
granting activities of the CAB should be transferred to the Depart-
ment of Transportation.

* To assure that each of its missions is more effectively performed,
the F'I'C’s consumer protection responsibilities should be vested in
a new Federal Trade Practices Agency and its antitrust enforcement
respomnsibilities should be vested in a new Federal Antitrust Board.
"T’he Board should consist of a chairman and two =conomist mem-
bers, each appointed by the President with the consent of the Senate.

* To provide an organizational placement which better reflects cur-
rent realities, the regulatory respomnsibilities of the SEC under the
Public Utility Holding Company Act should be transferred to the
Federal Power Agency.

Q 7 o 7
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DISSENTING STATEMENT OF

The chrxcil made its rec’:cr’nmendations tc} the Presidf:nt ii’l a brif:f

sent on rny part c:csnsmtent w1th the content of that repc)rt-

"T'his more complete report contains the same specific recommendations
and my dissent concerning them is unchanged and qucted herein.

‘T'his report elaborates considerably on the earlier report in its reason-
ing and in its references, quotes, and documentati~ = It does this by the
inclusion of views and writings from numerous sources. These include
legal, acadq:rnic government comn:.mittee views, and writings from indi-
viduals znvclved as regulators past and present. "I’hera were over 200
interviews made by staff as noted in the report.

In connection with the references, interviews and other material re-
searched I must pfzmt out that there are almost no rg:fer‘cnccs or views
- from the regulatgd ‘entities. To: thls extent I believe any one who accepts
this report on its face value must recognize ‘that it is almost totally lacking
in this very important respect. If constructive action results from this
- report and the efforts behind it (and I Slncerely hope that it will), it will
“require, in my opinion, that this added point of view be sought and con-
sidered in a major way. Any useful progress will require it.
~ Since this report is hopefully the beginning of an effort to bring to
bear all qualified viewpoints: toward better regulatory results, it must be
thf: aim that such regulatlcpn meet the test of not cpnly gacpcl safe, ample




E

goods and services fairly priced to the public, but the organizational struc-
ture and the level of competence of the regulators themselves must be
such that they will soundly recognize the problems of the regulated
entities and work with the realization that the producers and businesses
involved must be allowed freedom to manage and have ample leeway in
operations and rate of returns to produce the high quality and ample
service results that are vital to the whole country. This is a serious defi-
ciency in past performance. -

The ensuing developments should include careful examination of the
recormmendations of this Council, agency by agency, before adopting
these structural recommendations as I note in the following qguoted dis-
sent previously referred to:

“I do not share the judgments of my associates in recommending a
single administrator and a separate administrative court. These proposals
reflect their belief that they will bring about a greater capability of
administration and improved decision processes. There is no certainty
that these proposals will lead to more effective administration. The eco-
nomic and technological aspects of transportation and power regulation,
for example, are :more complex than other nonservice industries studied.
The problems raised in the regulation of these industries cannot be
resolved entirely in the atmosphere of either a hearing officer or an
admainistrative court. I fear that this will be the result of the changes
proposed by my colleagues.

“I agree, however, along with my colleagues that we should emphasize
the need to encourage men of exceptional ability to seek and accept
appointments to these vital administrative posts as a prime objective of
our recommendations. But, I would suggest that more careful attention
to the selection of commissioners and other key personnel is as likely to
improve the administrative process as is the single administrator and the
administrative court. '

“In my opinion, it would be more appropriate to implement these pro-
posals in one administrative agency. The FTC would be my selection.
These innovations may then be studied carefully before any further
attempt is made to implement them elsewhere.”’

18
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Overview

The independent regulatory commissions, now mature institutions of
the Federal Government, are characterized by rigidity in their process
and in their patterns of relationship with Congress and the executive
branch, the regulated industries, and the public. They lack the adaptive
force which might regenerate or redefine their roles in helping shape the
American economy. Both rigidity and lack of adaptability impede regu-
latory effectiveness at the very time when persistent trends and new
directions in the economy demand flexibility and imagination to carry
out regulatory objectives and to formulate action in the interest of the
public, including the regulated segments of the private sector.

REGULATI@N AND GC)VERNi\éiENTAL S'I‘RUGTiJRE

The IGQ CAB, FMC, FI'C, SEC, FPC, and FCC, -=stablished by
Congress in the years since’ -1887, ‘have long been considered an anomaly
in government structure.® They are institutions housed in the executive
branch, carrying out legjslatlve functlans, and behaving like courts. In

- the past guarter. ccntury, the growth of the regulated industries and the
‘pace of the national economy have largely ocutdistanced the abﬂlty of the
commissions to cocpe ccnstmct;vely with regulattpry prablem.s )

- To have practical meaning, the commissions’ ‘charge to regulate in the
interest of the public must include rcgard for economic, -technological,
and social developments, as well as the capabxllty of the regulatc:d indus-
tries to provide géod public service.- TR — :

‘Inadequaciesin. regulatory stmcture ha.vc: adversely aﬁ?ected the imple-
,,,entatlcn of chngresslonal mandat:s the management of executive

- 20"
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branch functions, the interests of the public generally, and the ability of
the regulated industries to operate their businesses profitably or to plan
future actions with reasonable assurance of what regulatory policy will be.

The history of the regulatory commissions reflects an attempt to re-
spond practically to national needs with institutions outside the threce
constitutional branch#s of gcvernm&nt Gangresez initially uﬁdertcok to

51b111t1€s on 1nd¢p¢:nd¢:gt commissions, a form that it beheved would
provide fairness and expertise, without delay or partisan influence. The
commissions, however, socon became part of a highly specialized, inde-
pendent ““fourth branch® of the Federal Government. Today, they are
not sufficiently accountable to either Congress or the executive branch.
Perhaps because of this, they have become less effective in balancing the
needs of the public with those of the industries they regulate consistent
with Congressional intent and executive policy.

More than 30 vears ago,"the President’s Committee on Administra-
tive Management highlighted the lack of accountability of independent
regulatory commissions:

They constitute a headless ““fourth branch® of the Govermment, a
haphazard deposit of irresponsible agencies and uncoordinated
powers ¥ * #* _ 'The Congress has found no effective way of super-
vising them, they cannot be controlled by the President, and they are
answerable to the courts only in respect to the legality of their activities.?

The point has been made many times since, but the scope of the problem
has changed little, if at all, over the years. The independent commissions
persist more from inertia than from an analysis of how regulatory bodies
should prc:pcrl function within the context of a comprehensive political
and economic system

Congress has con ceived of these comrimissions as 1ndependent of execu-
tive branch control, but in fact the commissions are almost as 1ndependent
of C}ongress itself. Apart from appropriations approval; periodic program
review, and the lntf:rrnittent interest of one or Sﬁveral of its members,
Congress does not exercise the degree of t:vexs;ght with respect to regula-
tory comrmissions that it does for executive departments and other agen-
cies of the executive bran::h Cc:ngr&ss has sought to preserve the inde-
pendence of the regulatgry commissions, even as their activities increas-
ingly affect the 1mplementat1c:n of national policy. The executive branch,
responsible for carrying out national policy, has been reluctant to support

reforms needed to integrate regulatory activities with executive programs

Q
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because the President does not have sufficient responsibility for commis-

sion direction.

Yet congressional and executive attention to regulatory needs is re-
quired more today than ever in the past because of the increasing inter-
dependence of national economic policies which emerge from budget
and fiscal action, economic regulatlgn and 1ndustry prcx,,,c)ticn bj? g@vérn—
ment.
dépendence,‘?‘ In da;ng so they pﬂrpctuate prczcesses and reiatlcnshz.ps
which may frustrate national policy and sound economic growth.

Independence, and the resulting .absence of regulatory accountability,
has transferred to a generally shielded arena those guestions which should
be settled in a more open forum. The public—the intended beneficiary of
regulation—has found it difficult to understand the issues and lacks a
practical mechanism through which to communicate its views. _

All this, together with significant impediments to regulatory perform-
ance inherent in the commission form itself, has led the commissions to
become less responsive to econornic and social trends 2nd changes in in-
dustry structure.

Most studies and commentary relating to reform of the regulatory com-
missions over the years emphasize their separateness from an integrated
governmental structure.* These studies, and subsequent attempts to imple-
ment proposals stemmming from them, have concentrated on reordering
personnel, procedures, or functions to improve commission performance.
Such efforts are commendable, but internal revision and redefinition are
not enough. The regulatory apparatus requires a fundamental restruc-
turing to enhance overall effectiveness and responsibility.

Accountability to Congress 7
Congress’ pawers under article’ II C)f the Géﬁstitutiaﬁ to reguiate inter-

Thr::rugh legxslatzcn Gt:xngrcss has vested in regulatcxry commissions the
Powers necessary to carry out broad statutory mandates. But congres-
sional statements of policy are understandably general, leaving to the
cormmmissions the task of making specific pglu:y to implement those objec-
tives. One result is that the commissions, in the course of time, have
develﬁpad policies affecting the economy without sufficient guidance or
check by Congress.® This condition is aggravated in the view of some
commentators by the commission form of organization which makes it
hard to plﬂpolnt thczsg W1th1n the regulatory agencles respc:n31bie for
setting policy.® ‘

With greater caérdlnatlon bﬁ:twef:n the agencies and the executive
bra.nch and an Qrganlzatmn structured to fccus raspcns;b;hty, (Zf;rlgrtss




would be better able to oversee agency policy and, in concert with the
President, improve regulation.

Accountability to the Executive Branch

The President is responsible under article I of the Constitution to “take
care that the laws be faithfully executed.” That duty extends to the activi-
ties of the regulatory agencies to assure that the laws enacted by Congress
are carried out effectively and fairly. The American public—to whom the
President is directly answerable—looks to the President for leadership in
pursuing national policy goals, including those affected by the regulatory
process. The success of many Congressional and executive programs ulti-
mately depends on a coordinated regulatory response.

‘%ev3fal recent Presidents have recommended changes in the regulatory
process.” Although many proposed reforms have fallen short of enact-
ment, these Presidents presumably felt that such recommendations were
part of their responsibility to oversee faithful execution of the laws. Con-
gress has repeatedly recognized the President’s role in the regulatory
scheme by authorizing him to make organizational changes in all
agencies of the executive branch without distinction between executive
agencies within the Departments and independent regulatory com-
missions.®

If regulation is to be more responsive to the public interest and coordi-
nated with national programs, it must first be brought within the ambit
of elective government, with accountability to those officials to whom the
public and the regulated industries alike look for fair and constructive
application of national policy.

REGULATION BY INDEPENDENT COMMISSIONS

Historically, at least four premises have been offered to support regula-
tiQn by independent commission.

out certain crltlcal rggulattjzy functmns an cl created a unique forrn of
organization, the independent commission, for that purpose. Yet, most
executive departments also possess delegated regulatory powers. For both,
Congress enacts skeletal legislation setting forth principles, mandates, and
limitations within which the traditional executive departments and
agencies develop rules, standards, and regulations to give substance to a
legislative program.® It is difficult today to discern the distinction which
justifies wide differences in the structure and processes of the Federal
Trade Commission on the one hand and the Food and Drug Administra-
tion or Federal Aviation Administration (both headed by single admin-
istrators) on the other. The most recent agency to be vested with
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regulatory functions, the Environmental Protection Agency,’® incorpo-
g ry g Y: rp

rates the cancﬁpt of unitary leadership in place of the commission form.

Second, it is argued that to deal with complex and technical regulatory
problems, special expertise is required of decisionmakers and that the
commission form alone best develops that expertise. The commissions
have not, however, demonstrated consistent mastery of the subjects
within their jurisdictions.'® Nor does their technical capability visibly
surpass that of regulatory counterparts within executive departments.

Third it is ufged that the appli::aticmn r:xf regula.tt:ry statutes, rules and

regard to thh partlsan cx:*:n&derat;gns which affect Gongrass or the execu-
tive branch. Political pressure coming from Congress or the executive
branch unquestionably impinges on the impartiality of commission pro-
ceedings. But the procedural requirements of adequate notice and fair
hearing, as well as the availability of judicial review, help to assure, as
much as anything, a just result in particular proceedings. In the opinion
of several observers of the regulatory process, the fairness of regulatory
decisii:xiis i*esult,s more fﬁj:rn the mechanics of internal decisi@’nmaking

partlsan rcpres¢ntatlgn on the ccmm;ss:,onsfg

A fourth premise often asserted in support of the commission form
is that commissions can better serve the public interest in regulatory
matters because their independence makes them immune from control
by the industries they regulate. The assumption which lies behind these
assertions is that the interest of the industries and of the public are in
fundamental conflict. But today, those interests are closely related, for
the success of an industry will have a marked impact on the extent,
quality, and price of available goods and services. Nevertheless, undue or
unbalanced influence upon the commissions by the industries regulated
is undesirable. While the adversary nature of commission proceedings
decreases the likelihood of such influence, when it occurs, it is an out-
growth of the dependence of the regulator on the regulated—a relation-
ship Whl!‘:.h may occur r.egardless of form.** To the extent the fcn’n of

structure whlch hcaghtens unaccguntablhtv tends EQ prevent pubhc
exposure of rclatlanshlps which may be im proper.

The foregoing does not set forth all the premises uﬁdérlylﬂﬁr the com-
mission form for use in economic regulation.'* Other arguments for the
establishment of the commissions range from the discomfort of many
courts with complex economic and technological problems to the need
for expeditious procedures in regulating commerce.

At the very least, these reasons for regulation by independent commis-
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sion, if ever wvalid, are today of questionable wvalidity. In practice, the
commission form has proven most of them to be invalid.

REGULATION AND INDUSTRY EXPANSION

The form of the regulatory commissions, compatible with another era,
prevents them from responding effectively to economic trends and
changes in technology, industry structure, and public needs.

The Interstate Commerce Commission, first among the Federal regu-
latory commissions, was established in 1887 to achieve rate stability,
prevent discrimination in favor of large shippers and certain geographical
areas, and protect farmers from undue charges by railroads. Today,
some of the surface transportation industries suffer major economic hard-
ship partly caused by the regulatory processes themseives.

Given the likely impact of such developments as containerization, jet
freight carriage, and the interstate highway system, as well as the needs
of a growing and concentrated population, modes of transportation
within ICC jurisdiction must be viewed together with other modes as an
integral part of a unified transportation network. Other carriers not
regulated by the ICC affect and are affected by ICC -decisions. Urban
mass transit is a concern of the ICC, CAB, and the Department of
Transportation. The ICC and the CAB exercise jurisdiction over inland
segments of overseas shipments while the FMC and CAB exercise juris-
diction over the ocean segment of such shipments, even though con-
tainerization has made possible a continuous flow of commerce from the

interior of the United States to the interior of other continents. Frag-
mented regulation of the transportation industry is inconsistent with
efforts to develop a coordinated transportation system. It frustrates the
development of management and financial capability in the industries
involved, and impedes the rate at which new technology can be utilized.

The Federal Trade Commiission was created in 1914 to prevent unfair
methods of competition by businesses in interstate commerce. Originally
intended to augment antitrust enforcement, the FI'C has become a
repository for many bits and pieces of legislation that did not seem to
fit neatly into any other agency of government. Consequently, FTC
jurisdiction now ranges from the complexities of large corporate mergers
to the comparativcly simple task of accurate labehng of fabrics and furs.

The Federal Power Commission originated in 1920 with the rela-

tively tidy mandate of licensing construction and operation of hydro-

electric power plants on bodies of water within the jurisdiction of the
Federal Government. It now also reguiates transmission and wholesale

marketing of electric ﬁnergy in interstate commerce, including rates,
accounting procedures, mergers, consolidations, interconnections, and




coordination of interstate electric energy systems. The FPC similarly
regulates transmission and wholesale marketing of natural gas in inter-
state commerce. An increasingly complex interstate energy system affect-
ing the well-being of every citizen makes these regulatory tasks
monumental.

The Federal Communications Commission was set up in 1934 to bring
order to radio spectrum allocation and to regulate the existing telephone
systems as a monopoly service under legislation that authorized exclusive
operation in the public interest. To these has been added regulatory
responsibility for standard television broadcasting, cable and subscription
television, satellite cormmunications, and computer utilities.

"The Securities and Exchange Commission, also a product of regu-
latory legislation in the 1930°s, was established to promote public con-
fidence, through government oversight, in the issuance and trading of
securities. But today, the SEC must deal with related problems of public
ownership ‘of brokerage firms, the operations of securities exchanges, the
effects of computerization and new financing techniques, and the advent
of ma jor institutional investors.

The Civil Aeronautics Board, created in 1938, dramatically illustrates
the way in which technology has challenged the ability of regulatory
commissions to respond to change. The CAB initially concentrated on
safety regulations and awards of mail routes. Today, the Board oversees
an industry experiencing recurring economic problems and faced with
crowded airways, jumbo jets, inadequate terminal facilities, and prob-
lems yet to be generated by the SST. These factors materially affect the
ability of the industry to provide good service and at the same time
impinge on the economy, our physical environment, and transportation
modes not regulated by the CAB.

The Federal Maritime Commission, which in 1961 replaced the Fed-
eral Maritime Board established under the Shipping Act of 1916, today
is involved in tasks of international importance. The FMC must deal
with the effects of containerization and other technological innovations
in ocean shipping. The Commission must also resolve problems relating
to joint through rates and smgls bills of lading, its impact on modes
(including foreign carriers) it does not regulate, and pricing through
intermational shipping conferences.

The end result of this period of unparalleled terhnolaglcal change,
industry expansion, ‘economic growth, and environmental and social
concermn is that new responsxbllitles and workloads generated by routine
matters have outdistanced the commissions’ ability to respond. As the
vclume of proceedings has increased with each new responsibility, inter-
nal commission structure and process has become more complex. While
some attempts have been made to remedy these problems through inter-
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nal reforms, little thought has been given to restructuring the entire
regulatory apparatus. :

But it is not the mounting ineffectiveness of the regulatory framework
alone which compels change. The world is in an era of transition that
challenges government and private sectors alike to deal constructively
ancl cc:aper:atively vrith the ec:e:xnr::mic issues czurrent prcspectiv& a’nd
tutions attuned to a SImPl«:r day, cannot be 2Xp€(:téd to clcal GQﬂStrLlC-—
tively with economic issues yet to be generated if they are unable to deal
with current ones. More than ever, a new framework is needed for
improved regulation and as a necessary first step to reconsidering the
statutes which authorize economic regulation.

A NEW CONCEPTUAL FRAMEWORK

The failure of regulatory commissions to respond to current demands
and the unlikelihood of their responding to new ones is principally at-
tributable to collegial organization, the judicial cast of agency activities,
and the misalignment of certain functional responstbilities.

The collegial form is today inappropriate for regulating highly com-
plex, everchanging areas of the economy. What is needed is a regulatory
structure which is more adaptable to changing conditions and better able
than a collegial body to articulate policy. Plural-headed administration
is usually characterized by shared powers, shared responsibility, and, for
that reason, shared indecision and unaccountability.

In addition, overjudicialization, resulting from full commission review
of initial agency-:decisions as a matter of course, has upset commission
priorities and obscured the formulation of comprehensive, timely, and an-
ticipatory agency policy. Moreover, the admixture of certain judicial
functions with policymaking and prosecutory responsibilities has created
a condition of apparent bias in certain proceedings, subjecting agency
determinations to criticism on that ground and generally undermining
confidence in the regulatory process.

Finally, certain regulatory activities are improperly divided among, or
unwisely combined in existing commissions.

Agency Administration

We have considered several alternatives and have concluded that the
best approach to solving the problems created by the commission form is
to replace commissions—for transportation, power, securities, and trade
practices regulation—with single administrators. These officials should
be appointed by the President, upon the ad\flca and consent of the Senate,
to serve at the pleasure of the President.

’ - . -
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We believe single administrators will enhance leadership, improve the
management of operations, and insure accountability in the regulatory
agencies, where these vital requirements for program effectiveness are now
‘often weak. This form of organization would also strengthen program
coordination where two or more agencies need to work together to
achieve a common goal.

Specifically, as described in detail in chapter 1, the single administrator
would:

* Enable an agency to attract and retain highly qualified executives
and staff because of better-defined, singular authority and responsi-
bility;

* Encourage formulation of policy through informal procedures and
rulemaking rather than case-by-case adjudication;

* Foster improved policy coordination among the agcncxes and with
executive departments;

* Facilitate more immediate response to the needs of the public and to
structural, economic, and technological changes in the regulated
industries; and

* Promote more efficient allocations of agency resources by encourag-
ing the use of modern management raethods, including greater dele-
gation of authority and more direct staff accountabhility. ;

Unitary leadership will not solve all regulatory problems. An agency
so led may flounder for lack of the right kind of leadership or suffer from
misguided efforts. But fault for that lies in the quality of the appamtment
not the form of organization. In such a case, responsibility lies with the
President who has power to make the necessary change.

We suggest retention of plural leadership in the communications and
antitrust areas because of overriding considerations which in our view
supervene the benefits of the single administrator form. These considera-
tions are discussed in chapters 4 and 7. ‘

Review of Agency Decisions

The regulatory commissions have tended over the years to overjudi-
cialize agency process by. adnptmg a case-by-case approach. Excessive
judicialization has fostered the development of ad hoc policies often
limited to the particular fact situation at hand and therefore without
general applicability or future effect.

Such judicial prcoccupatmn, seen most readily in the course of system-
atic full commission review of decisions by agency hearing examiners, gen-
erally has prer;luded early, comprehensive statements of polxc:y through
rulemaking proceedings and other informal policymaking procedures. It
‘has prevented the application of current agency pohcy by examiners
while implicitly encouraging appeals to the full commission for a de
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novo review of findings and legal issues raised in hearings. It has spawned
an overly legalistic attitude which permeates all agencies and narrows the
perspectives of staff and commissioners. The judicial attitudes and proce-

dures of the commission have unduly prolonged proceedings and nur-
tured high case backlogs leading to ineffective uses of agency resources.

To rectify this situation, we propose that, instead of reviewing each
initial decision as a matter of course. the single administrator of the re-
structured trans_ortation, securities, and power regulatory agencies, and
the new trade practices agency, review selected cases primarily for con-
sistency with agency policy. Action by the administrator to overturn,
modify, or remand an examiner’s decision should be taken within 30
days and should set forth the reasons underlying such action.

Final agency action would be subject to review in the Federal courts.
Whereas judicial review is presently exercised by the U.S. Courts of Ap-
peals, we propose that, except for trade practice proceedings, review
be transferred to a new Administrative Court of the United States. That
court would be expert as to both the substantive issues involved in trans-
portation, securities, and power legislation and the procedural intricacies
of the Administrative Procedure Act which governs agency and review
process. Moreover, the court’s familiarity with problems of regulatory
administration and the need for expedited procedures can be expected to
aid in displacing the court-like posture of the agencies while maintaining
regulatory fairness. We anticipate that removing judicial review of agency

those courts and eliminate much of the agency preoccupation with
judicial procedures which derives from review by common law courts.
The Administrative Court should consist of as many as 15 judges, ap-
pointed by the President; upon the advice and consent of the Senate, to
serve staggered terms. We suggest terms up to 15 years. Appointments

- should be made initially on a bipartisan basis, with no more than a bare

Q

ments, just as those to other Federal courts, should be made without
regard to political affiliation. The length of judicial terms should be long
enough to insure continuity of expertise and at the same time short enough
to permit revitalization of the judicial process compatible with an expand-

ing economy, new technology, and changes in industry structure. A Chief

Judge designated by the President should assign judges to cases on a
rotating basis rather than to specialized panels. This would allow judges
to maintain an open perspective and avoid identification of particular
judges with specific types of proceedings.

RIC 28.
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The Restructured Agencies

The single administrator form, limited internal review, and the Admin-
istrative Court create a structure within which several regulatory func-
tions can be realigned to reflect a more rationail and potentially more
effective placement of responsibilities.
Transportation

Three agencies presently regulate transportation: the ICC (railroads,

trucks, buses, freight forwarders, barge lines, and pipelines), the CAB

(air carriers), and the FMUC (maritime shipping). While the reasons
for dividing responsibility among threes ugencies may have been compel-
ling as transportation regulation evolved, we found no persuasive reasons
to justify the continuation of these divisions. To the contrary, group-
ing these responsibilities within a single Transportation Regulatory
Agency has many advantages. These are set forth at length in chapter 3.

Today, there is a singularly vital need for a regulatory facility which is
consonant with the increasing interdependence of transportation modes,
competition among the modes, and integration of transportation into
effective networks. The proposed Transportation Regulatory Agency
would be charged with weighing the interests of each transportation mode
in terms of the public interest. Rules and procedures for uniform classi-
fications and for coordinated rates, routes, and industry practices would
be possible when now such action is virtually impossible.

Promotional as distinct from regulatory functions of the existing trans-
pC)I"fatiD-ﬁ agencif:s—such as the Subsidy-granting activity c:f' the C]AE——
primary concermn fc:r 1ndustry promotion. This would elimlnata ;:c:tnﬂlct-
ing responsibilities for promotion and regulation within a single agency.

T rade

While transportation regulation is in our view better administered by
one agency. regulation of antitrust Enfcxrccmcnt and consumer protec-
tion is ill-combined in the FTC. ,

Although both activities aim at assuring falr business pra(;tn:es and
preserving competition in American industry, methods of investigation,
negotiation, and enforcement of their respective statutory mandates differ
widely. Each requires different expertise and procedures. Consumer pro-
tection relies primanly on the promulgation of rules and regulations to-
gether with field investigations. Antitrust enforcement entails intensive
st ucly of the 1ndustry and of the economic impact of industry practices.

As detailed in chapter 4, to fulfill these separable responsibilities the
F TG should be abolished and in its place created a mew Federal Trade

Q
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Practices Agency for protecting consumers and a new Federal Antitrust
Board for antitrust enforcement.

The Federal Trade Practices Agency would establish trade practice
policies, both on its own initiative and in response to public initiatives. It
would also investigate actual instances of allecged violations of fair trade
practices. Since many such complaints are of limited financiai consequence
and are amenable to prompt resolution, hearing examiners situated in
regional offices of the agency could most expcditiously deal with them.
In fact, today many such situations are resolved quickly through the most
informal discussion betwen the FTC and alleged offenders. In those cases
where substantial issues are involved, examiners’ decisions should be
subject to appeal in appropriate Cou.ts of Appeals after opportunity for
policy review by the agency administrator.

The Federal Antitrust Boar:, consisting of a chairman and two econo-
mist administrators, would continue dual antitrust enforcement with the
Department of Justice. The chairman would be responsible for ali execu-
tive aﬁd administrative dutit:s, and would articula te agency pcli(:ys The
econormic aﬂalySIS by drawin ,g upon thc speclal e;-:pertlse and PEFSPEQthES
of its members. Actions brought by the Board should be heard in the
Federal district courts.

Securitics

A new Securities and Exchange Agency should supplant the SEC. In-
ternal review of certain judicial proceedings presently commenced before
hearing examiners should be limited to 30 days and directed principally
to assuring that decisions correctly reflect agency policy. Appeals from
agency decisions should be to the Administrative Court. Original actions
taken by the SEC in the Federal district courts should continue as they
do today. For reasons stated in chapter 5, application of these structural
changes would enable the agency to adapt readily to present and future
needs of the securities industry and the investing public. '

Regulatory T‘ESPDHSIbﬂitIES Qf ‘the SEG under the Public Utility Hald—
latcrry ag’ency, su’lce Pra'bierns reiatlng to the structure of pubhc utillty
holding . c:c:»mparues are properly within’ the CDmPI:tEnCE of that agency.
For many yéars, in fact, the SEC has drawn upon FPC expertise in ad-
‘ministéring the act. This proposal has long had substantial suppcsrt from
both the SEC a.nd FPC.

Power

A new Fi:déral Power Ageru:y shguld replace the FPC. As w1t.h the
prcspased transportation and securities agencies, as well as for reasons
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discussed in chapter 6, the power administrator would be able to respond
mmore effectively than a multimember commission to the needs of the
electric power and natural gas industries, their customers, and the public
generally. Appeals from final agency decisions would be to the Admin-
istrative Court. As noted, the power agency should assume regulatory
responsibilities under the Public Utility Holding Company Act.

Commurticatiorns

The FCC regulates, among other things, radio ana television broad-
casting, both important sources of public information. To an extent
not prf:sent in other agencies, regulation in this area involves perscnai
value judgments as to the type, quality, and substance of programing——
the pr::duct of the industry which the FCC oversees. Clearly, the public
has come to rely on the broadcast media for much of its information.
The mere appearance of possible undue influence over program con-
tent might undermine public confidence in the sources of its informa-
tion. Thus, we belicve it would be inadvisable to place in the hands of
a single administrator the power to exercise control over industry mem-
bers through licensing and programing decisions.

Moreover, because broadcast regulation is uniquely subjective in
character, we believe that decisions in this area should reflect the per-
sonal values of more than a single individual. This is = - pec1al - important
in view of the fact that even though the damage to soci=ty from control
of information sources may be substantial, there is no satisfactory remedy
for undoing the harm. Accordingly, it is imperative, in the first instance,
to build in added safeguards for assuring an uncontrolled flow of ideas
and information. ,

For these reasons, more fully exPlaingd in chapter 7, the FCC should
be retained as a multimember commission. To offset some of the dis-
advantages of plural administration, the number of FCOC commissioners
should b=z reduced from seven to five, to serve S5-year terms.
CONCLUSION

Most deﬁGlEl’lGlﬁS and problems of the regulatory agencies stem from
an lnappgate wgdd;ng of form and function. The present comimissions
combine the passive, judicial character;stlcs of a court with the active
pghgymaklng rcspc:nszbﬂ1t1es of an admlnistrator, to the detrlment of
both. 7

‘Substantial cha,nges are advisable in thc: present structure of regulation
by collegial bodies. The transportation, power, securities, and trade prac-
tices agern:les are in need of the vigorous reform which a szngle adminis-
trator is most likely to bring about.

Q
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We have not recommended single administrators for all the regulatory
agencies because organizational theory should give way when other
factors bear greater weight. Although we emphasize organizational prin-
ciples, we think exceptions should be made where, on balance, super-
vening considerations apply or greater effectiveness is likely by retaining
collegi..l bodies. Hence, we believe that the overriding needs for a mix-
t;ure of views 111 th-: cammunicatlt}ns area and for extensxve economic

headed Qrganlzatujns in these arcas.

There has been no attempt to catalog all the flaws of the regulatory
structure nor to set forth solutions to all problems. But we have identified
the major problems; and we have suggested a constructive plan for
refashioning the regulatory structure so that the agencies can perform
more cffectively and at the same time more fairly.

We do see, moreover, that in our complex and growing society economic
rogulation must be consistent in its purpose, constructive in its policies,
and objective in its decisions. Regulators have the difficult task of bal-
ancing the interests of industries and of the public to insure that the
latter is well served and that the former remain vigorously able to pro-
vide that service. Such is the goal of the proposals we have made.

NOTES

1. “It [the c,ornmlttee] is not persuaded of the soundnecss of the view sometimes
asserted that, to the traditional threefold classification, there must be added a fourth
power, conveniently called “administrative,” which somchow ‘involves the exercise
of functions which are neither executive, legislative, nor judicial and thus escapes
the negegsﬂ;y for safeguards which centuries of experience have built around the
exercise of such functions.”” Report of the Special Committee on Administrative Law,
before ilie 57th Annual Meeting of the American Bar Asscociation, Milwaukee,
Aug. 28-31, 1934, in *“*Separation of Powers and the Independent Agencies: Cases
and Selected Readings,”” Committee on the Judiciary, S. Doc. No. 9149, at 216

(1970). ,
2. The President’s C}omrnlttee on Administrative Management “Report of the

Clommittee  With Siudies . of Adm;nistratlve Maﬁagement in the Federal ‘Govern-
ment,’? pt. I, at 40 (1937) (hercinafter referred to as Brownlow report).

3. See M. Bernstein, “Regulating  Business by Independent Commission® 283
{ Princeton . University Pr::ss, Princeton, 1955) (hereinafter referred. to as Bemste:.n)-

4. See generally “Report of the Special Committee cn Administrative Law™ before
_the 57th Annual Meeting of the American Bar Association supra notec I ;. Brownlow
report, supra note 2; "“Thg .S, Commission on Organization of the Executive
Branch of the. Gavernment the’ Independent Regulatory Commissions,”” Rept. No.
12, March 1949 . (tT 5. Government Printing OMfice, Washington, D.C., 194—9) (here-
lna.fter referred to as First Hoover Clommission’ Report) ; Bl;'ri‘lsteln, supra mnote 3;
], Landis,; “Report on Regulatory Agencles to the President-Elect,”” printed for use of
the Senate Committee on the Judicis ey, 86th Cong., Second sess. (196(‘1) (hereinafter

referred to as I.andis report).
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3. "*Usually these investigations or hearings are sporadic in nature having been
sparked by some incident that has caught the attention of the press. Regular surveys
of their activities would be far more valuable.”” Landiz report, supra note 4, at 34-35;
“Congress has found no effective way of supsrvising them, they cannot be controlled
by the President, and they are answerable to the courts only in the respect to the
legality of their activities.”” Brownlow report, supra note 2, at 40.

6. ““This arrangement [a chairman designated by the President and responsible for
administration and staff] has advantages for the Commission as well. Over the long
pull, it must function as a part of the Government as a whole. For one thing, it can
accomplish its duties only with proper appropriations and that rmay require sympa-
thetic help from the Chief Executive with respect to its budget.” The U.S. Com-
mission on Organization of the Executive Branch of the Government, Committee on
Independent Regulatory Cormmmissions: A Report with REﬂDmmEndati@ﬁS; Jan. 13,
1949 (U.5. Governmeni Printing Office, Washington, ID.C., 1949) (hereinafter re-
ferred to as “‘First Hoover Commission Task Force Report’); ““[S]oc far an adminis-
tration carried on by a group is concerned, there is little to commend it. It is on the
purely administrative side that the independent cofmmissions are weakest, and gain
rather than loss would result from centralizing control and responsibility. #* * * For

purposes of management, boards and commissions have turned out to be failures.”
a plural executive is

Brownlow report, supra note 2, at 21: ““Administration by a
universally regarded as inefficient.” *‘First Hoover Comimission Report,”” supra note 4,
at 5.

7. Eisenhower administration: “U.S. Comrmission oen Qrganization of the Executive
Branch of the Government, Legal Services and Procedure” (U.S. Government Printing

Office, Washington, ID.C., 1955) (hereinafter referred to as “‘Second Hoover Com-
mission Report™ ).

Kennedy administration: Landis report, supra note 4.

Jnhnsoﬂ administration: “‘President’s Task Force Report on Government Organiza-
tion’ ; “Price Task Force 1964 ; “Heineman Task Force Report 1967 (unpublished).

8. St:e, eg., 5 UJ.S5.C. 901 (a) SC}’J(I) (a) (supp. IV, 1965—-68) ; see also 5
105 (supp. 1V, 1965—68) ; 31 U.S.C. 2, 18(a) (b) (1964).

9. See, e.g., Packers and Stockyards Act, 7 U.S.C. 181-231 (1964) as amended
{(supp. IV, 1965—68), administered by the Department of Agriculture; Federal Food,
Drug, and Cosmetic Act, 21 1J.5.C. 301-392 (1964), as amended (supp. IV, 1965—
68), administered by the Food and Drug Administration; and the Commeodity Ex-
change Act, 7 11.5.C. 1-17(a)(1964), administered by the Commodity Exchange
Commission under the executive branch.

10. Reorganization Plan No. 3 of 1970, prepared by the President and transmitted
to the Senate and the House of Representatives, July 9, 1970, pursuant to the pro-
visions of 5 1J.5.C. ch. 9.

11. ““In both the ICC and the FTC, long tenurez and the tradition of reappoint-
ment have tended to make incumbent commissioners relatively insensitive to new
industrial develapments and rather hostile to new ideas about regulatory policy and
adm;n;stranve practice.” Bernstein, supra note 3, at 108,

" 12, ‘““There is a little evidence that commissioners divide on major policy issues
according to their party affiliations.”” Bernstein, supra note 3, at 104. See generally
E. Herring, “*“Federal Commissioners—A Stu 1idy of Their Garggrs and Qualifications®’
{Harvard University Press, Cambridge, 1936).

13. See E. Redford, **American Government and the Economy’ 587590 (Mac-
millan, New York City, 1965).

14. For an indepth historical analysis see *“Final Report of the Attorney General’s
Committee on Administrative Procedure,”” ch. 1 (U.S. Government Printing Office,
Washington, ID.C., 1941); J. Anderson, ‘““The Emergence of the Modern Regulatory
State’ (Public Affairs Press, Washington, D.C., 1962) (hereinafter referred to as
Anderson). -

ERIC 537/2%

-




General
Organizational

Proposals




CHAPTER 1
Agency

Administration

PROPOSAL
That the transportation, power, and securities commissions be trans-
formed into agencies headed by single administrators and that the con-
sumer prc:tecﬁcn functions of the FTC be transferred to a new agency

also headed by a single administrator.

In recent years, few segments of government have been the object of
more consistent criticism than have the independent regulatory com-
missions. The criticism has come from consumers, members of regulated
industries, and regulators alike.? It is now almost routine practice to
condemn the commissions for a lack of resourcefulness, insensitivity, and
for a general inability to respond effectively to the pressing problems
within the scope of their responsibilities. Time and again the comimis-
sions have been refashioned by internal reorganization or by legislation,”
but the basic mechanism—the commission form—remains essentially
unchanged. ’

It would be easy to attribute dissatisfaction with the performance of
regulatory commissions to the appointment process, to overidentification
with the industries regulated, or to general bureaucratic inertia. In some
instances it may be that these difficulties aggravate the basic deficiencies.
In our view, however, these and other points of dissatisfaction are sym-
toms. The cause is more fundamental.

Today, many of the responsibilities of the independent commissions

o have been expanded * and their horizons broadened. Yet the commis-
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sions, perhaps suitable to a simpler day, have not been freed from struc-
tural restraints that are antithetic to the accomplishment of their new
missions. Thhe commission form itself is deficient and stopgap adjustments
will not suffice. That form inhibits the effective implementation of both
old and new mandates in a rapidly changing economy.

Formerly, it may have been reassuring to view the independent regu-
latory commissions—with staggered terms and bipartisan membership—
as having a sense of measured continuity. But continuity, to the extent
that it ever fully existed in the commissions,* must be balanced by the
need for expeditious response to developments in the regulated areas.
In order to carry out their added responsibilities, the agencies now
require a structural form which permits them to be managed more effi-
That structural form must be better suited to

ciently and effectively.
formulating policies, and

timely agency action establishing priorities,
coordinating activities with those of other agencies.

EVOLUTION OF THE COLLEGIAL FORM

The evolution of the commission form of organization and criticism
of it over the years demonstrates the problems inherent - in collegial
administration.

In the late 191:}1 century, proponents of economic regulation began to
urge creation of separate governmental bodies to exercise continuous
regulatory authority over the railroads and other private industries.
Congress itself could not daily monitor industry practices and their
impact on the economy. Legislators wanted to be relieved of those
burdens of rulemaking which were not conducive to a large representa-
tive assembly, preferring instead to seek advice from expert regulatory
boards. At the same time, Congress did not want to abdicate its con-
stitutional mandate, nor to create an unresponsive structure of ncna
elected officials determining private rights and regulating the economy.®

The first regulatory commission, the Interstate Commerce Commis-
sion, was established in 1887 ¢ and served as the model for the other
comrmnissions created over the next 50-odd years.” But it should be recog-
nized that when Congress first constructed the model, it was creating
a nmew mechanism surrounded by many unknowns.? Consequently, it
was appropriate to proceed with a sense of caution by building in a
series of protective devices. Hence, Congress devised the collegial form
with staggered terms for commissioners and prohibitions against domi-
nance by a single political party.” In so doing, it created a relatively
static form, emphasizing the legislative characteristics of compromise
and c:r_)ntlnulty‘- (:.‘c)ngrt:ss could not have foreseen at that time what has
become the increasing necessity for balancing these characteristics with
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those of executive management to meet the need for expeditious action
and adjustment to new conditions.

For the most part, the commissions ably performed their anticipated
roles at the outset. But despite changes in the economy and the structure
of regulated industries, development of new technologies, and the broad-
cned scope of commission responsibilities, the procedures and internal
structure best suited to deal with those changes did not develop. Rather,
reliance remained on a hoped-for body of experts, free from direct politi-
cal influence, who would decide regulatory matters primarily on the basis
of economic considerations.

Continuing concern over the performance of agencies laboring under
the co:.imission form led to several reorganization plans in 1950.7° 'These
sought to strengthen the powers of commission chairmen on the theory
that more centralized accountability was needed. But this mild change
was an inadequate response to the inherent deficiencies of the collegial
form.**

The reorganization plans of 1961 ** were derived from the proposals
of James A. Landis to President-elect Kennedy.*® These proposals urged
that the position of chairman be strengthened and that all chairmen be
appointed by and hold office at the pleasure of the President.** The reor-
ganization plans accordingly increased the powers of commission chair-
men and allowed for delegation of functions to individual members.

In our view, these efforts for strengthening or modifying the collegial
form, while improving the performance of the commissions, did not go
far enough. Each represented an attempt to cure deficiencies while
preserving the essence of collegial organization, but each was ultimately
unsuccessful because the deficiencies and the essence are inseparable.
Interestingly, one of the regulatory commissions we did not study, the
Atomic Energy Commission, understood this in 1962 when it recom-
mended its own abolition and replacement with a single administrator:

It was generally recognized, at the time the original act was passed,
that the commission form of organization diffused responsibility and
slowed down the decisional process. At that time it was felt that sacri-
fices in these areas were preferable to the concentration of power in a
single individual in connection with this ne v source of energy. How-
ever, the circumstances are now markedly changed.’®

These studies and proposals, we believe, provided the impetus for
centralizing autht)nty to improve regulatory administration.

Our findings in large part support and amplify previous criticism of
collegial administration as an inappropriate form for meeting the de-
mands of economic regulation (see apps. 1—-A and 1-B). We have con-
cluded that commissions of five, seven, or 11 nearly coequal members
cannot, on the whole, satisfactorily perform the management functions



necessary for effective regulation. In the absence of overriding considera-
tions, they should be replaced by single administrators.

CRITERIA FOR REFORM

The disabilities of the collegial form and the attendant advantages of
the single administrator form are best reflected in an examination of
four aspects of regulatory administration; namely, the effectiveness of
policy formulation, the effectiveness of management, the extent to which
agencies are accountable to Congress and the Presidant, and the ability
to attract and retain able personnel.

Policy Formulation

Collegial bodies are inefficient mechanisms for formulating and imple-
menting specific policy in a timely manner. Thus they are not capable
of effectively carrying out their fundamental responsibility to give mean-
ing to the broadly stated objectives set out by Congress in the regulatory
statutes. Generally, these statutes require the commissions to make find-
ings that their actions further the ‘““public interest’’; set rates which are
‘“‘just and reasonable’’; and grant applications as required by the ““public
convenience and necessity.”

Many specific policy dcterminations are needed to support these
broad findings. The usual procedure is to formulate policy in the context
of individual cases brought before the commissions for review. Policies
thus made are narrow, after the fact, and at times inconsistent. They
fail to provide sufficient, timely, or constructive guidance for interested
parties.

Today the regulatory agencies face an increasing number of complex
issues involving changes in the regulated industries, trends in the econ-
omy, and new and abiding concerns of the public. If the agencies are to
be better able to discharge their responsibilities, they will have to devote
added attention to formulating anticipatory policies of wider applica-
bility. To accomplish this, they need to adopt the more efficient methods
of formulating policy through informal procedures and the issuance of
rules znd regulations. These methods have often been urged on the
commnissions but have been too little utilized through the years.*®

Coequal commissioners too often have difficulty agreeing on major
policy statements or rules. They tend to avoid the difficulty, preferring to
wait for a suitable case to come along which will force the issue, though
often in a narrow fact situation. Thus, to a large extent, commission
policy must be discerned from an analysis of ad hoc case determinations
which frequently do not give sufficient guidance with respect to similar
but distinguishable situations.*”
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This unnecessary guessing game may be accentuated when decisions
are rendered by divided commissions or when the composition of com-
missions changes.

Replacing ccllegial bodies with single administrators and limiting
internal review (see ch. 2) would lessen the overjudicialization of agency
procedures and cultures now endemic to regulatory commissions.*® Reso-
lution of issues and formulation of policy would not be delayed by the need
to obtain agreement among a majority of commissioners. There should be
a greater disposition toward anticipating problems and developing solu-
tions through the use of rulemaking and informal policy statements.
This approach would present opportunities fci- developing policy as needs
arise and before options are foreclosed by the passage of time or by
changed circumstances.

A single administrator would not be prevented by disagreements among
coequals in the formulation of agency policy from implementing that
policy through appropriate delegations of authority to agency staff. Staft
members, in turn, would be more cognizant of agency policy and would
better appreciate their roles in carrying out such policy.

Further, the regulated industries would be able to conduct long-
range planning with greater confidence that their activities conform to
agency policies. Undoubtedly, some portion of industry transgressions
of regulatory rules stems from the inability to anticipate regulatory judg-
ments. If the ground rules were clearly delineated, many such violations
could be avoided, permitting an agency to reduce the proportion of its
resources which would otherwise be allocated to prosecutory functions.
Moreover, it is difficult and costiy to undo the effects of past violations.
The agencies, the industries, and the public should not have to bear this
burden where violations could be avoided by timely action.

Since collegial bodies tend to withhold policy pronouncements until
cases are actually before them for review, hearing examiners are often
without necessary guidance. If the decisionmaking process is to be im-
proved, those who make initial decisions must be familiar with current
policy. Timely formulation of policy through rulemaking and informal
procedures would expedite the resolution of many contested matters and
should avoid the need for a good deal of the litigation that now takes
place. With clearer policy direction, examiners’ initial decisions would
more frequently constitute the final agency determination and would
be arrived at expeditiously and without undue cost to the parties.

Management

Collegial bodies are not an efficient form for managing operations.
They fail as managers because of the ambiguity of direction inherent in
th? separate authority vested in each of the members. For precisely the
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same reason that collegial bodies are often effective for making broad
policy, they are ineffective for carrying out the management of that
peolicy. Extensive deliberation, multiple and conflicting values, and dis-
parate views, necessary to developing broad policy, are the very factors
which create inefficiency when trying to implement policy through the
management of resources in day-to-day operations.

In 1937, the President’s Committee on Administrative Management
observed that:

For the purposes of management, boards and commissions have
turned out to be failures Their mechanism is iﬂevitably slow, cumber-
some, wasteful, and ineffecti
cooperation with other agenmes. Even strong men on bcards find that
their individual opinions are watered down in reaching board decisions.
When freed from the work of management, boards are, however,
extremely useful and necessary for consultation, discussion, and advice;
for representation of diverse views and citizen opinion; for quasi-judicial
action; and as a repository for corporate powers.

The cr;srlsp’ 'u:}usly well=managed admiﬁistfative units ii" the Govern-

The Attorney General’s Committee on Admlnlstratnfﬁ Procedure con-
cluded in 1941 that the collegial form diffuses rather than centralizes the
responsibilities of commissioners. The committee found “* * * frequent
reluctance of high officers, charged with serious policymaking functions,
to relinquish control over the most picayune phases of personnel and
business management.’>’ 2°

The First Hoover Coramission reported in 1949 that administrative
direction had not developed within the independent commissions. “Their
chairmen are too frequently merely presiding officers at commission meet-
ings. No one has been responsible for planning and guiding the general
program of commission activity.”” ** It restated what is now almost a
management axiom: ‘““Administration by a plural executive is universally
regarded as inefficient.” ** The Hoover Comunission’s task force report,
issued in the same year, concurred that: “It is very difficult for five or
more Commissioners to direct the work of the bureaus, or for the bureau
chief to report to five or more masters.’” 2°

We believe the inefficiency of collegial bodies as managers is an out-
growth of two characteristics inherent in the collegial form. The first is
court-like behavior, leading to an overjudicialization of agency process;
the second, an absence of authoritative and adaptable management,
able on its own to exercise each management function in such a way as to
carry out broad policy. Agencies lack such management precisely because
they determine and administer policy through the same medium, the case.
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Ineffectiveness manifests itself in four key areas of management,
in that:

= Collegial bodies fail to coordinate regulatory policy with other

executive agencies. As a result, they may develop policies inconsistent
with those of other agencies or with broad governmental economic
thrusts.
The processes of collegial administration are unnecessarily pro-
tracted, creating backlogs and concentrating on details often at the
expense of expeditious action and administrative flexibility. Such
processes also prevent collegial bodies from adapting to ongoing
changes in the economics, structure, and technology of the regu-
lated industries.

= Collegial bodies perpetuate court-like environments which permeate
the agency and have the effect of “legalizing’® agency process and
culture while deemphasizing disciplines which are useful and some-
times necessary for effective economic regulation.

e Collegial bodies give little direct consideration to the appropriate
allocation of resources within an agency. Consequently, some func-
tions are performed in great detail while others of equal importance
may be either ignored or ineffectively carried out.

Coordination

If it were possible to segregate areas of subject matter responsibility
between agencies, the inability of collegial commissions to coordinate their
activities effectively with those of other government agencies might not be
so critical. However, as delineation of mission becomes more difficult
and as interrelated activities of other agencies assume greater significance,
coordination becomes increasingly necessary. But coordination is im-
peded, if not frustrated, by the requirement that a majority position be
reached before a commission can participate on a cooperative basis with
another agency. The traditional reluctance of one agency to concede
jurisdiction to another is exacerbated when negotiations with another
agency must be approved, as now, by a multimember comimission.

Consequently, most efforts at policy coordination take place as a result
of statutory requirements for consultation or in the context of formal
proceedings with other agencies appearing as parties to the proceeding.
Efforts to carry out interagency compacts—as for example, on proce-
dures to establish joint-through rates for the movement of goods—having
been brought to the point of agreement, have then foundered on issues
which lie deep in both inhibiting statutory authority and the indecisive-
ness of collegial management.
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A single agency head, unhampered by the necessity of achieving agree-
ment among a majority of cormmissioners, could respond to coordination
needs in a timely and effective way. He could speak more authoritatively
for the agency and better adjust his position as conditions required.

Adaptable Administration

One of the most pervasive characteristics of the regulatory commis-
sions is their lack of adaptability. Agency action too often lags behind
new technology, economic trends, and changes in industry structure.
This is largely due to the fact that collegial administration, relying on
compromise and case-by-case policy formulation, tends toward conti-
nuity rather than adaptability of policy. While important, stability should
be balanced with adaptability to permit agency pt:)li(:y to reflect those
cl.anges in industry which materially affect the provision of public serv-
ices and the strength of the regulated industry.

A single administrator would more likely to be receptive to changes
made necessary by changes in taclulolcgy, economic circumstances, or
industry structure. Unlike a commission chairman, he would not have
to garner a majority in order to act. He would be able, if necessary, to
provide the expeditious response to change which is vital to effective
regulation.

The delays and the resulting case backliogs which characterize most
of the commiissions are also an outgrowth of administration by case. Over-
emphasis on case preparation, both within the commission and among
petitioners and respondents, has encouraged long delays. Today most
regulatory commissions have cases pending which are four years old or
more. Moreover, the emphasis on cases limits the extent to which agencies
may use informal procedures in consulting with industry and consumer
representatives to resolve difficulties in advance.

A single administrator, comparatively unhindered by direct involve-
ment ii‘i the cases perldirlg bef@r& agt:ncy eiaminers, cauld deveio’p more

could also acht 1nncivatlons for constructive :;:Gnsultat;@:; w1th the pub—
lic and the regulated industry. )
Legalistic Environment

The legalistic environment resuit]ng from c:ommlsaon Prechspcsﬂ:u:n
to case-by-case analysis contributes to a Pa.531ve, DVE:T‘].Y judicial approach
in regulation. Further, since the commissions are constantly absorbed
with cases that are presented to them, they lack the time and opportunity
to establish and further regulatory priorities. Commissions generally view
themselves as panels of judges emphasizing procedural niceties rather
than the determination of broad policy. Agency staff has frequently be-
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come occupied with legalistic solutions to problems to the exclusion or
deemphasis of other valuable input from economists, engineers, environ-
mentalists, and persons trained in related disciplines. Equally important
is the fact that the industry and the public in general are required to
shoulder excessive costs in the search for clear expression of regulatory
policy and in their dealings with agencies on enforcement, compliance,
inforrmation gathering, and related activities.

A single administrator, with a limited time for reviewing only selected
cases primarily to assure consistency with agency policy (see ch. 2), could
effectively change the legalistic milieu that pervades regulation today. He
would, as a consequence, have more time to direct attention to setting
priorities, formulating anticipatory policies, and addressing the many
and wvaried socioeconomic factors affecting regulation.

Resource Allocations
Multiheaded management may also result in a misallocation of agency
resources in the absence of agreement on well-defined priorities. While a
commission chairman may have theoretical authority to direct staff ac-
thltlES‘, as a practical matter the staff will be inclined to respond to all
sioners. Thus, allocation of staff resources becomes difficult to

out in a 135 fDrma,l :ZQVIanment thag that WhICh surrt;iurlds commission
case determinations. When case adjudication predominates, the resources
of agencies are inevitably centered on this function. One result is to ignore
other functions important not only to the balanced presentation of cases
but to administrative effectiveness as well. Such areas as economic re-
search, understanding of technology, and modern management science
cannot flourish unless they are recognized as important and supported
accordingly.

Relieved of the weight of case-by-case administration, a single adminis-
trator may giVE attention to the apprc:pﬁatc allocation of agency re-
sources, building where necessary the staff and the competence to

perform a broader and less restrictive range of functions.
In sum, by replacing the collegial form with a single administrator,

the defects which stem from the absence of responsible management and
overjudicialization can be corrected. A single administrator will be able
to command the necessary elements of the agency in such a way as to
carry out the management functions necessary to effective administratios.
Through the exercise of such authority, he could reduce substantially
delay in process, backlogs, and the operating inefficiency of economic
reguiatlon, He would be able to limit the cost effects of such regulation
upon each of the parties to it. A single administrator would have the
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opportunity to determine agency priorities and to allocate resources ac-
cordingly to insure that each of the agency functions are appropriately
staffed snd funded. Finally, a single administrator would have the op-
portunity to manage the functions of an agency in such a way as to
minimize the effects of overjudicialization. He could do this not only
by limiting the extent of his own reviews but by building up requisite
functional specialties and, through his own example, stressing the bal-
ance of flexibility and adaptability with continuity and policy stability.
Accountability

Iindependent regulatory agencies headed by collegial bodies do not
and probably cannot provide for the political accountability required to
insure public responsibility. It has been argued that the bipartisan col-
legial form and fixed terms for commissioners are necessary in order to
immunize economic regulation from political control. It is important,
however, to distinguish between two types of congressional and presi-
dential control relevant in this context, namely: (i) review of agency
performance, and (ii) improper political influence over agency decisions.

Accountability is an essential element of democratic government. "The
Congress and the President are accountable to the people for the perform-
ance of government. In turn, agencies of government headed by ap-
pointed officials should be responsive and responsible to the Congress, to
the Executive, and through them, ultimately to the public.

T'he overseeing of economic regulation by responsible public officials,
necessary to assure effective discharge of agency respomnsibilities, cannot
exist if the decisionmakers are immune from public concerns as expresse:!l
“through their elected representatives. A serious flaw of the collegial struc-
ture is an inability to fix responsibility due to the inherent diffusion of
authority among relatively anonymous coegual members. In addition, ap-
pointment for fixed terms gives commissioners a degree of independence
that may serve to protect them from improper influence but was not

from T»oth Congress and the President, these agencies have little support
within government and hence lack one of the major. incentives which

motivates effective performance. :

‘Without clear accountability for performance to either Congress or
the President, it is not surprising that the agencies receive inadequate
attention. Legislative and budget proposals.seldom evoke active support
cutside the agencies and their problems receive relatively low priority.

Replacing the commissions with single administrators would provide

the opportunity for accountability and support which does not now exist.
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personally answerable to the Congress, could not avoid public exposure
and would be more responsive for that reason. Because his performance
would directly reflect on the executive branch, the President would be
more inclined to attempt to remedy agency shortcomings whether due
to a lack of legislative authority, ineffective administration, or inadeqguate
funding. Congress, too, could look to an identifiable person to whom it
could delegatc responsibilities and direct its oversight inquiries.

A second possible avenue of political control is that of improper influ-
ence on agency decisions. The appecarance that such pressures may exist
is at least partially attributable to the appointment process. At times, the
selection of new appointees has been used to effect a geographical, philo-
sophical, or special interest balance on a comrmission in addition to the
partisan balance required by law. It has become commonplace to hear
a commissioner referred to as an ‘“‘industry man’®’ or a ‘“‘consumer man?®’
or hear a vacancy labeled as a ““Western seat’’ or a ‘““Southern seat.’”” This
association encourages speculation as to the possibility of improper politi-
cal influence. Indeed, a commissioner appointed under these circum-
stances may himself feel that he represents a particular constituency and
may be subjected to untoward pressures for that reason.

A single administrator might well be more immune from such pressurcs
on his decisions than would a member of a collegial body. Individual
responsibility and public exposure would afford him a broad and varied
constituency which should serve as a protective shield against special
interest pressures. Since he alone would be responsible for balancing all
interests, the opposing tensions might well cancel one another out.

It has been contended that the bipartisan composition of commis-
sions—with no more than a bare majority of members from one political
party—helps to immunize regulatory decisions from partisan considera-
tions, insulate decisions from partisan attack, and lend an aura of fairness
to such politically sensitive matters as the granting of substantial eco-
nomic rights and licenses.** There does not appear to be any way of
measuring the efficacy of bipartisan checks. But it is unlikely that they
are as meaningful as the checks of public exposure and political ac-
countability to which a single administrator would be subjected.

Attracting and Retaining Able Personnel

Good organization does not automatically produce good results. Good
men are also required. It is equally true that the effectiveness of able
administrators can be seriously impeded by inadequate organizational
structure. We believe that the talents of many good appointees have been
wasted in the past due to the inherent liraitations of the collegial form.
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Indeed, talented executives have been deterred from accepting appoint-
ments to commissions because of these structural deficiencies.

Critics of the regulatory agencies have observed that some commis-
sioners have not been well qualified for their task and that this short-
coming is the principal cause of agency ineffectiveness.*® Much of the
criticism is directed at appointees who lack familiarity with the regulated
field at the time of appointment or at appointments made on various
political grounds rather than merit. In our view, managerial ability to
respond to the variety of challenges posed by the regulatory process,
together with a structure that allows for such response, is as important
as knowledge of the specific subjcct matter.

Merely exhorting a President to make better appointments will not
cure the problem. It will always be difficult to find well-qualified men
with executive ability who are willing to serve on a body of coequals
which has management respomnsibilities. This difficulty is frequently
ascribed to the frustration facing the vigorous administrator whose
initiatives would be impeded by coequals and to the absence of individual
responsibility and recognition.*¢

Where the regulation of important economic and social interests is to
be placed in the hands of appointed government officials, it is essential
to create the kind of regulatory framework which will attract men of
administrative excellence and within which they can function effectively.
Able administrators must be offered a challenge—which usually is related
to the magnitude of responsibility and the degree of discretionary author-

responsibility and diminishes individual discretion.

The services of a talented administrator are difficult to secure when
he will have to share authority with others. The opportunity to serve as
sole administrator of the regulatory agency would magnify the challenge
which collegial administration subordinates. At the same time, the single
administrator structure would tend to intare appointments based on
merit rather than weighted by considerations of balance, whether indus-
try, political, or gecographic. If a President has only one position to fill
as the head of a regulatory agency, the appointment will receive more
careful consideration since the administrator will be responsible for all
operations of the asency and his performance will reflect more directly
on the President. Morcover, it would clearly be easier .o find one highly
qgualified executive than it is to find five, seven or eleven for a single
agency.

Replacement of commissions with single administrators would also
have salutary effects at the staff level. Leadership by a strong adminis-
trator could be expected to raise staff morale and improve performance
that may lag because of the stress and confusion caused by reporting to
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a multimember commission. A single administrator would also find it
casier to replace less able staff without being impeded by long-standing

commissioner-staff alliances.®?

ALTERNA TIVES CONSIDERED

In arriving at our recommendation for a single administrator, we
considered and rejected several alternative structural reformes.

Among the alternatives considered were :

(1) Reduction of the number of commissioners on each cormeis-
sion.—Simply reducing the number of members of a collegial body would
result in some improvement in agency performance. The fact that fewer
persons would have to reach agreement on a specific point before a
decision could be made would, in most cases, conserve time and cxpense.
We rejected this alternative because it clearly would not go far enough.
The basic deficiencies we found are inherent in the collegial form itself,
not in the number of commissioners.

(ii) Statutory placement of all administrative functions in the chair-
man and limiting other commissioners to reviewing cases.— There have
been atternpts, as discussed previously, to effect this type of solution
through various reorganization plans and proposals.*® They have failed
to achieve their intended purpose because as a practical matter the
functions are inseparable. In view of the need for agreement from his
fellow commissioners on policy matters, there appears to be no satis-
factory way to give the chairman undiluted authority to manage the

agency.
(iii) Sratutory placement of all administrative and case review func-

tions in the chairman and limiting other commissioners to policy formula-
tion.— This type of structure would reserve to the agency executive and
the collegial body those functions for which each is best suited. We
believe, however, that overall management of operations, review of ~ases,
and policy formulation are so interrelated rhat separating them . ould
project an artificial cleavage which could: result in conflict between
administrator and beard. This conflict cannot be resolved without placing
responsibility for review of agency performance in the hands of the
board. Although the board would be more remote than it now is, the
arrangement would preserve much of the ambiguous responsibility of
the existing commissions and vitiate accountability for that reason.
(iv) Creation of a commission on commissions to oversee selection
of appointees— This alternative assumes that the major cause of ineffec-
tive regulation lies in the quality of commissioners. While we have found
that the attraction and retention of highly qualified personnel poses a

43

)



Q

ERIC

Aruitoxt provided by Eic:

nificant problem: for the regulatory agencies, the inability of com-

sig
missions to perform satisfactorily results more from their organizational
structure than from defects in the recruitment process. Even if the best

qualified person filled cach position, the collegial structure would impede
effective performance.

(v) Establishment of a commission to resolve cases involving over-
lapting jurisdiction or conflicting policies among commissions.— T'his
aiternative would be an attempt to overcaome the problem of lack of
coordination among agencies carrying out related activities. But the crea-
tion of another layer of regulation would raise more problems than it
solves in further fraginenting accountability and responsibility for regu-
latory performance. If it is unclear now who is responsible for decisions,
it would be even less clear with the creation of such a commission. Prob-
lems stemming from conflicts in policy are reduced by limiting the en-
tities involved in formulating policy, not adding to the number. This is
one factor that led us to recommending consolidation of three trauspor-
tation regulatory agencies (see ch. 3).

We concluded that these alternatives would have too limited an effect
on the underlying inadequacies of present regulatory structurc. While
each might afford some degree of improvement, serious flaws would
remain to handicap effective performance.

Frustration surrounds the appointment of commissioners who cannot,
because of organizational barriers, exert needed leadership. Regulation by
comrmittee has proved both ineffective and unresponsive. Limitations
of the collegial form have impeded the modernization of procedures to
keep pace with changes in the regulated industries, trends in the economy,
an- the needs of the public.

Eliminating the commission form is not, of course, a guarantee of
improvement. There can be no assurance that a single administrator
may not be short-sighted or that he will not consistently wait for con-
troversies to develop before deciding policy. The form itself will not
automatically produce an effective leader, but it does afford the oppor-
tunity for leadership. o

The single administrator would be more visible to all concerned and
therefore more easily held accountable for agency performarnce.

The burden of respomnsibility would be shouldered by one identifiable
person. Agency policy and direction would more likely conform to the
interests of the public, Congress and the executive branch, and would
result in a more expeditious and fair response to the regulated industries.

-
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NOTES

1. See, e.g., ““A Bill To Abolish the Interstate Commerce Commaission,”” S. 4371,
(introduced by Senators Mansfield and Church) ;

on the Federal Trade
“MNader
(Gross-

Bl1st Cong., Sccond sess. (1970)
E. Cox, R. Fellmmeth, and J. Schultz, “The Nader Report’”

Commission (Baron, New York Clity 1969) (hercinafter referred io as
Report on the FTC”) ; R. Fellmeth, “The Interstate Commerce mission’
man, New York CGity, 1970) (hereinafter referred to as the ‘“*INadar Report on the
ICC™) ; D. Bonafede and V. Hirschberg, “Transportation Report,” CPR National
J-, 2749 (PDec. 19, 1970} ; Address by P. Elman before American Bar Assaociation,
““The Regulatory Process: A Personal View,”” in St. Louis, Aug. 11, 1970, reprinted
in BN A Antitrust and Trade Reg. Rptr. No. 475, DI-ID5 (Aug. 18, 1970) (herein-
after referred to as “Elman’) ; “America’s Sound Transportation Review Organiza-
tion,”” the American Railroad Industry (Washington, ID.C. 1970). :
2. A recent example of an eifort from within to reorganize an agency is found in -
the changes in the FTC made under former chairman Casper Weinberger. FTCO
press release, June 8, 1970. Various reorganization planrs over the years have also
been adopted to improve the performance of the agencies. See Reorganization Plans
Neos. 8, 9, 10, 13, effective May 24, 1950, 15 F.R. 3175, 64 Stat. 1264—1266; Reor-
ganization Flans Nos. 3 and 4, Plan 3 effective July 3, 1961, 26 F.R. 5989, 75 Stat.
837 ; Plan « effective July 9, 1961, 26 F.R, 6191, 75 Stat. 837.
3. See, e.g., infra ch. 4 notes 16-25 and accompanying text.
4. See infra note 6 and accompanying text.
5. See Bernstein, supra pt. I, note 3, at 13—35.
6. "An Act to Regulate Commerce,”” 24 Stat. 379 (1887) now codified and
amended in Interstate Commerce Act, pt. I, 49 J.S.C. 1-22 (1964).
7. See “Hearings on H.R. 5423 Before House Committee on TInterstate and
Foreign Commerce’ (74th Cong., First sess.) 39293, 2170; Bernstein, supra pt. I,
note 3, at 34, 74. 5
8. See generally Anderson, supra pt. I, note 10. ;
9. See General Szrvices Administration, *“United States Government Organization
Manual——1970-71,"° at 403, 420, 428, 433, 440, 459, 483, for the length of staggered
terms in each commission and the number of commissioners allowed in each agency

from one party.
10. See Reorganization Plans Nos. 8, 9, 10, 13, effective May 24, 1950, 15 F.R.
3175, 64 Stat. 1264 —-1266.
11. See Landis report, supra pt- I, note 4, at 13.
12. Reorganization Plan No. 3, effective July 3, 1961, 26 F.R. 5989, 75 Stat. 837 ; :

Reorganization Plan No. 4, effective July 9, 1961, 26 F.R. 6191, 75 Stat. 837.
13. L.andis report, supra pt. I, note 4.

14. Id. at 65.
15. Letter from AEC Commissioners Graham,

Seaborg to Budget Director David E. Bell, May 1962,

16. See D. Shapiro, *“The Choice of Rulemaking or Adjudication in the Develop-
ment of Administrative Policy.,”” 78 Harv. L. Rev. 921 (1965).

17. See Bernstein, supra, pt. I, note 3, at 180.

18. See infra ch. 2, notes 15—18 and accompanying text.

19. Brownlow report, supra pt. I, note 2, at 32.
20. Final report of the Attorney General’s Comrmittee on Administrative Pro-

cedure 21 (U.S. Government FPrinting Office, Washington, ID.C., 1941).

21. *‘First Hoover Comimission Report,”’ supra pt. I, note 4, at 4.

22, Id. at 5.
23. T First Hoover Commission Task Force Report,”” supra pt. I, note 6, at 44, i
““The Independent Regulatory Commissions’ 4.L-61 i

Haweorth, Olson, Wilson, and

24, See, e.g., R. Cushman,
flﬁxf{:rd University Press, New York Clity, 1 9_?} >-
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25. See, e.g., “‘First Hoover Commission Report’” supra, pt. I, note <4, at 3. See
generally Landis report supra pt. I, note 4; “INader Report on the ICC.? supra
note 1.
26. See supra notes 19-23 and accompanying text.
27. See Bernstein, supra pt. f, note 3, at 17476,
28. See supra notes 22—27 and accompanying text.
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CHAPTER 2

Review of
Administrative
Decisions

PROPOSAL
That administrative review procedures be streamlined by Iimiting
the scope and the time devoted to them and that the judicial review
function be transferred from existing Federal courts to a new Ad-
ministrative Court.

As the INation moves toward the resolution of mounting economic,
technological, and social problems that fall within the regulatory sphere,
the burden upon administrators and the complexity of the administrative
process will assume umnprecedented proportions. Congress, when it ad-
dresses basic concerns usually establishes broad national goals by directing
attention to the objective to be realized. Refining the congressional
declaration and lmplem-‘:ﬁung ébjectlves are in the main left to the
expf:i"tisg c}f adminlstratlve agencles.

its I'ESPQIISlbIIltlﬁS w:nthcxut bas;c change in thé admlnlstratlvg dec1310n=
making process.® We believe that the agencies will have to develop
mechanisms that are sensitive to, and capable of fairly balancing what
often are competing needs. This is the thrust of such recent court decisions
as Scenic Hudson Preservation Conference v. FPC,> Udall v. FPC,?
£
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AMedical Committee for Fluman Rights v. SEC* and Moss v. CAB,” as
well as The National Environmental Policy Act of 1969, Executive
Order 11514 for the Protection and Enhancement of Environmental
Quality,” and agency guidelines promulgated by the Council on Environ-
mental Quality.® For many agencies, these articulations of national policy
have added a new and complex dimension to administrative decision-

"The objective of the President, the Congress, and of the courts in
expanding agency horizons was certainly not to delay any further the
implementation of basic national goals. Yet, as the decisionmaking process
is expanded by the addition of responsibilities with which the agencies
have little experience, delay and uncertainty will follow unless the
administrative mechanism is reformed to permit sound, sensitive, and
expeditious response.

As already discussed, a major contribution toward this end would flow
from eliminating the collegial commission form and focusing responsi-
bility in a single administrator. But that structural reform should be
complemented by modifications in the process for deciding cases, both at
the agency level and in subsequent judicial review.

As presently constituted, agency decisionmaking has two principal
stages. First, a hearing examiner ordinarily renders an initial decision
following an often protracted adversary proceeding which is reflected in
an extensive and complex record.*® Thereafter, it is usual procedure for
the full commission to review that decision.”* But the commissions, though
unable to examine in detail the hearing records, are not at all reluctant
to revise or reverse initial decisions, in effect making new policy case
by case.'® If the administrative mechanism is to be better able to attract
personnel of the highest competence and to respond expeditiously to its
important tasks, increased emphasis should be centered on the initial
hearing stage. Beyond that, internal review should be the exception and,
where conducted, should be completed within a significantly abbreviated
time span. Moreover, in view of the specialized character of regulatory
processes and their increasing complexity, together with the mounting
caseloads of the Federal courts which review agency determinations,*?
we conclude that it would be desirable to establish a new mechanism for
the review of agency decisions. Transfer of that function from the U.S.
district and appellate courts to a specialized Administrative Court of the
United States would assure more understanding and timely decisions and
earlicr implementatio:: of new or changing policies.
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THE IMPLICATIONS OF INTERNAL
AGENCY REVIEW

If administrative agencies, and particularly regulatory commissions,
are to discharge their legislative implementation responsibilities, they
should rely less on the case-by-case approa: to policy formulation and
move increasingly in the direction of rulemaking, especially informal
ml:makingi. and other expeditiﬁus procﬁduresﬁ The disadvantages of the

First, comimissioners t&nd to view thi—:xﬁselves as judges atop an ad-
ministrative-judicial hierarchy,’* with principal responsibility to hear ap-
peals from initial or recommended decisions of hearing examiners acting
as finders of fact. They do not, however, accord the usual degree of
appellate deference to findings and determinations of the trier of fact
and indeed cannot so long as case-by-case review is the predominant
vehicle for establishing agency policy.

Second, this preoccupation with quasi-judicial activities has diverted
attention and resources away from the more important responsibility of
(:{:xmpréhensivg and antic:ipatgry pé]ie:yrﬁakiﬁg, Tr:: the « ~<tent tﬁat jjalicy

declaratn}ns w;thln thE hmltlng Ct:nﬁnes f_)f an adversary recc;rd, Th;is
apprﬁat:h is a l::arriér to antic:ipating pr&blerﬁs that Sht;:uld be addressed

tractf:.cl Pr@cgzzdxngs
"The result, of necessity, is piecemeal and often nn:c;nsxstent or incom-

plete expression of agency policy rather than the implementation of
objectives in a comprehensive setting. Apart from the obvious delay in
policy formulation and the accompanying case backlog, individual liti-
gants incur costs which should more appropriately fall upon the public
generally. Perhaps of greatest significance, hearing examiners as well as
interested members of the public frequently are unable to discern agency
policy and thus be guided in conforming their activities to that policy.

Third, overjudicialization of the agency review process has a generally
debilitating effect on the administrative mechanism. Proceedings before
nearing examiners have become more complex as the scope of issues
which must be considered has broadened.'® Rarely is it possible for a
heafiﬁg f;}iai‘l"liﬁér to try more than one or two cases simultanec:usly, Mnst

coming cgmmanplace for most detzlsnjns to be: thé SubJECt Cif admlms-
trative appeal. :
Consequently, a commission may have ‘before it for resalutlﬂn at any
one time a dozen or more complex proceedings, each the subject of pro-
tracted hearings.'® Obviously, it cannot be expected that every commis-
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sioner, indeed that any commissioner, will be able to undertake an inde-
pendent and full review of the more extensive records. Nor should they
in view of the delays that would result. To meet this dilemma, most com-
missions have established specialized opinion-writing sections comprised
of middle-level staff who review the record and write a draft of the “‘com-
mission opinion.” " To a great extent, they define the limits of the com-
mission’s sensitivity and its ability to exercise judgment in many cases.
Former CAB Member Louis Hector, commenting on this procedure, has
noted that:

In the CAB and other regulatory agencies, the members of the agency
merely vote on the outcome of a case and the opinion justifying the
outcome is written by a professional staff. Members of these opinion-
writing staffs explain that they consciously avoid statements of general
principle as much as possible in the opinions they write, because they
must be able to write an opinion justifying an opposite conclusion the
next day, and hence must not be hampered by prior statements of
general principles.?®

As a result, the review function shifts from the commission to a staff
group. This in tugn relegates the hearing examiner to a subordinate role,
which can have detrimental consequences. Hearing examiners may be-
come demoralized and view their function as one of limited utility—an
attitude that can encourage appeals, including a multiplicity of interlocu-
tory appeals, which serve to further prevent a commission from directing
attention to more important, commprehensive policysetting.

If these serious deficiencies are to be overcome, it will be necessary to
place a greater share of the responsibility for individual case determina-
tions on the hearing examiners, leaving the administrator relatively free
to concentrate on more appropriate means of formulating broad policy.

We propose th:t instead of engaging in the systematic review of initial
decisions, administrators review, on their own motion, selected cases
primarily for consistency with agency policy. Moreover, while the admin-
istrator should be able to modify or remand an examiner’s decision, he
should be required to act within 30 days of the date of the examiner’s
decision, stating in full the reasons on which his action is based. Where
it becomes necessary for the administrator to remand a case, every effort
should be made to assure that a final agency determination is not delayed
unnecessarily. Fixing a time certain within which the agency decision
would become final-——not to exceed, for instance, 30 or 45 days—would
promote expeditious treatment. That decision would then be subject
to judicial review.



We are persuaded that limiting internal review in this way would re-
vitalize the agency process. Administrators could concentrate on the
enunciation of broad agency policy and guidelines. With clear policy
directions, hearing examiners would be better able to apply agency policy
to the facts at hand in more proceedings than is generally true now.
Their initial and recommended decisions should become the final agency
determination. In effect, hearing examiners would enjoy the status of
administrative judicial officers. With added stature, it should be easier
to attract and retain highly qualified persons to these positicns.

JUDICIAL REVIEW

as to pI‘C)I'IIDtlZ gxped'tlaus and consistent dECiSIQIlS and to ﬁx respon51—
bility and accountability. It is our view that these objectives cannot be
realized fully if reform is strictly limited to administrative structures and
procedures. To do so would ignore the influence of the judicial mecha-
nism that has been superimposed on the administrative process.

With the exception of ICC determinations which are reviewed by a
three-judge Federal district court,’® administrative decisions with which
we are here concerned are subject to review in the U.S. Courts of Ap-
peals.”® Traditionally, reviewing courts have recognized the limitations
placed on the review function.”* The ultimate objective of judicial over-
sight is more to insure the appropriateness of the administrative proce-
dures than the wisdom of a particular administrative decision. The courts
historically have recognized that their function is at an end when they
are satisfied that the administrative agency, in proceedings before it,
properly defined the issues, developed a complete record, and fairly re-
solved the issue in light of that record.?*

Rarely, however are administrative findings the predicate for but
a single decision. Rarely do administrative decisions have valua as prec-
edent for future decisions.

Rare.y is the administrative choice simply to respond either in the
affirmative or the negative. Between those extremes will lie a range of
reasonableness and it is generally within that shaded area that the most
appropriate policy solution is reached. Although often characterized as
quasi-judicial,*®* the administrative decision is more analogous to the
legislative process, making it impossible and inappropriate, in most cases,
to attempt to apply a litmus-like test of correctness. Usually the thrust
of administrative decisionmaking is to select the solution which, under
the circumstances and in light of the policy objective to be realized, is
the most correct or has the least adverse 1mphcat1¢:ns. For example, in
a rate prc:ceeding, the applu:ant for an increase may contend for an

5‘"{ '
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814, percent rate of return; consumer interests may press for 614 percent.
The answer often lies somewhere in between. Who better than the expert
agency can say whether it is 734 percent, 774 percent, or 754 percent?

The dischaige of this quasi-legislative function can be impeded by
undue deference to judicialization. Resolution of policy matters requires
a type of flexibility that is unknown in our traditional common law
judicial setting. Administrative agencies were established for the very

-purpose of placing technical expertise in a single forum and channeling

to it problems which require that expertise for resolution. The judiciary,
by design, does not share this characteristic with administrative agencies.
Thus it is appropriate to apply considerably more stringent evidentiary

be taken to protect jurors from matters which have not been subjected
to the rigors of cross-examination and expert opinion.** Administrative
agencies, however, enjoy a degree of technical competence in their areas
of expertise which permits them to receive and evaluate submissions that
have not been subjected to protective common law procedures. Indeed,
such regulatory objectives as encouraging the broadest possible public
participation and the expeditious resolution of issues can seriously be
frustrated if agencies are owverly concerned with rigorous judicial pro-
cedures and attitudes. So long as the common law judiciary serves as
the primary vehicle for review of agency determinations, this deferential
tendency can be expected to persist.

Under present appellate procedure, ccinmon law courts are called
upon to review expert administrative judgments. In this, they act in
marked contrast to their traditional role ir: proceedings which are initially
and exclusively presented to the judiciary for resolution. That effort is
less one of discerning the better of several possible resclutions than of
determining right and wrong, culpability or not, liability or not.

In the administrative context, it is the regulatory agency and not the
court which bears responsibility for the substantive decision. It is the
expert agency that is to have ultimate public accountability for that
decisior.. The courts, by and large, have recognized this. While it is not
uncommon for them to set aside administrative decisions, they generally
refrain from specifying the most appropriate means of achieving policy
objectives. Judicial displeasure with an administrative determination
will invariably be coupled with a remand, mandating the agency to
rethink the problem free of any error that may have been cited. Ordi-
narily those errors relate not to the exercise of judgment but to procedural
questions analogous to those regularly faced by the courts in discharging
their common law function. Hence, consistent with the review provisions
of section 10(e) of the Administrative Procedure Act,*® courts have set

aside determinations where the agency did not permit third-party inter-
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ventions,** failed to develop a full record,*” or improperly shifted a burden
of proof.*®

‘T'his is how it should be if ultimate responsibility is to rest with persons
who can be held accountable for their judgments. Accountability and
fairness, however, include not only arriving at a coriect dispositicn, but
its timely implementation. Indeed, where the effort is to respond to
dynamic economic and social probiems, the timing of the response often
is of critical significance.

The Administrative Court

Streamlining the administrative structure will facilitate timely imple-
mentation of policy decicions. But it must be recognized that the demands
on the present judicial superstructure increasingly threaten to nullify
economies to be realized through structural reform.

Moreover, just as the pressures imposed on administrators have inten-
sified, the burden on the courts has become more pressing. Never before
havg courts been askéd t-:: assume a hf:ivier' warklcxad never beft)re
there were IESS ‘than %,DL}L PI‘DI:EE;QIDgS cgmmanced in the US Ccurts
of Appeals while in 1969 more than 10,000 appeals were commenced ;
and between fiscal years 1966 and 1969 alone, the appellate warkaJad
increased 42.7 percent.?” While the number of administrative agency
appeals increased slightly between 1955 and 1969, criminal and quasi-
criminal appellate matters increased approximately 414 times. Similarly,
in the Federal district courts where three-judge pancls—normally con-
sisting of two district judges and one appellate court judge—review
EGG detémﬁnaﬁ@ns betweﬁn 1958 and 1959 there was an 8 pﬁrf;e:nt

Sldf;

This presents a significant dilemma. In view of the fact that to date
the size of the judiciary has not been expanded to keep pace with the
increasing caseload,® the question of priorities inevitably arises. In
criminal proceedings, the right of both the individual and society to
timely judicial resolution must be recognized and respected. Expeditious
disposition of civil wrongs is also called for. In our judgment, these types
of proceedings, which lie entirely within the province of the judiciary,
should be acknowledged to be its priority assignment.

At the same time, the essence of administrative process is expeditious
delineation and implementation of public policy. Where that process
requires a significant alteration of economic or social policy, unneces-
sary delay in implementation cannot be tolera.ed if the public interest
is to be served. If an agency has erred, it ShDulrd be advised accordingly

at the earliest possible time so that it properly can focus its attention and
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expertise to the problem at hand. Conversely, where the agency response
was a permissible one, all clouds of illegality should be removed as soon
as possible so that the public and the industry can adjust their behavior
as called for.

The present judicial review mechanism cannot, in view cf all the com-
peting pressures it faces, serve this need effectively.

We have concluded that the existing Federal courts should be free
to concentrate on those priority areas in which only they can exercise
ultimate decisionmaking responsibility and that a new mechanism should
be created to respond to the unique problems presented by the adminis-
trative review process. We recommend that an Administrative Court be
established and charged with the review of decisions of the transporta-

A single Administrative Court, with review authority over several agen-
cies, would also permit the development of a uniform body of substantive
administrative law. Moreover, while subject matter differs from agency
The rules of standing should be comparable as well as the privileges of
cross-examination, production of documents, freedom of information,
and other procedural guarantees. Inasmuch as a unified body of proce-
dures would simplify the process and thereby encourage public participa-
tion, a single review court would assist in realizing that objective by
assuring that procedural advances of one agency are adopted by the
others.

In arriving at this recommendation, we considered the alternative
that the collegial commission be retained in the form of a quasi-judicial
tribunal solely to execute a review function. That is, the chairman would
be given sole authority with regard to agency administration but decisions
of hearing examiners would be reviewed by the full commission. We re-
jected this alternative because of the danger that the full commission,
however precise and limited its scope of activities, would have a tend-
ency to usurp the policy function vested with the chairman, thus con-
tinuing most of the serious deficiencies of the existing administrative
structure.

Similarly, we rejected creating a separate administrative court for each
agency. To so limit a court’s scope would seriously diminish its attractive-
ness to the most qualitied candidates for judgeships, would encourage an
overassociation with the agency being reviewed, and might well lead to a
usurpation of the agency’s policy responsibilities. It would also preclude
development of integrated administrative procedures as well as uniform
application of proccdural advances. The approach would create three
courts—where the discernible benefit to be derived is not greater than
would obtain if one court were created.
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Finally, we rejected the suggestion that a separate adn.inistrative court
be established in each of several geographic areas. Any such division
would perpetuate disparity of judicial interpretation and complicate the
development of uniform procedures and review standards. This result is
not uncommon today, with review in 11 regional Courts of Appeals.

It does not follow, however, that the Administrative Court should
have a fixed venue. While it appears advantageous to give the court a
nationwide jurisdictional scope, the court should be easily accessible to
persons throughout the country. In 1966, Congress recognized that it
would be a hardship to require that challenges to administrative action
be initiated only in Washington, D.C. It responded by amending the
venue provision to allow the filing of review proceedings in each of the
11 Courts of Appeals.®

In order not to inhibit access, we recommend that the Administrative
Court develop procedures for assuring its periodic presence at locations
across the country. In view of the novel nature of the court’s structure, we
believe that it would be best for it to experiment with alternative ways of
meeting this objective. It may be wise to consider the possibility that the
entire court ride circuit, that segments of the court sit permanently in
several strategic locations, or any of several other alternatives.®®

The Administrative Court should consist of judges appointed by the
President, with the advice and consent of the Senate, to serve terms of
sufficient duration as to attract men of quality. At the outset, we expect
that as many as 15 judges would be needed, and suggest terms of 15
years. One judge should be designated by the President as Chief Judge,
responsible for court organization, case assignments, and general super-
vision. Judges should participate in cases on a rotational basis, rather than
be divided into subject matier panels.

CONCLUSION !

'The systematic and protracted review of initial agency decisions by the
commissions interferes with agency administration. Limiting the review
function and focusing its direction toward assuring policy consistency
within the agency can be expected to free the administrator for the pur-
pose of articulating policy through rulemaking and informal policy state-
ments and guidelines. This would provide a clear sense of agency direc-
tion and spare persons dealing with the agency from costly and duplicate
adjudications. W

The agencies would continue to carry on investigations, conduct sur-
veys, grant franchises and licenses, set rates, determine adequacy of
service, review accounting practices, act upon extensions and discontinu-
ances, weigh environmental considerations, hold hearings and confer-
ences, and make decisions in all these areas.

Ic ' 60
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n Administrative Court with appellate jurisdiction over agency deter-
minations in the areas of transportation, power, and securities regulation
should enhance the effectiveness of regulation. Its decisions would reflect
an expertise ideally suited to review of administrative procedures and
concerns. In addition, the transfer of regulatory cases in these areas to
the proposed Administrative Court would ease the burden on other Fed-
eral appellate courts, allowing them to concentrate on matters of first
priority.

NOTES

1. The need for structural reform in administrative decisionmaking has long been
recognized. See Brownlow report, supra pt. I, note 2; “Second Hoover Commission
Report,” supra pt. I, note 7; L. Hector, ‘“‘Problems of the CAB and the Independent
Regulatory Commission,”’ 6‘3 Yale L. J. 931 (1960) (hereinafter referred to as
“Hector) ; N. Minow, “Letter to President Kennedy,” May 31, 1963, published as
“Suggestions for Improvement of the Administrative Process,”” 15 Ad. L. Rev. 16
(1963); Marks, “Revision of Structure and Functions of the Federal Communica-
tions Commission,” 18 Fed. Com. B. J. 4 1963) ; Elman, supra ch. 1, note 1.

354 F. 2d 608 (2d Cir. 1965), cert. denied, 384 U.S. 941 (1966).
387 U.5. 428 (1967).
432 F. 2d 659, rehearing denied (D.C. Cir. 1970).
430 F. 2d 891 (D.C. Cir. 1970).
Public Law No. 91-190, 83 Stat. 852.
EEE ('_‘Ird No. 11 514, 35 F.R.. 4247 (Mar. 5, 1970).
F.R. 7391 (May 12, 1970).

9. FL’)F example, under sec. 10Z(¢) of the Nationai Environmental Policy Act of
1969 (83 Stat. 852), each Federal agency is required to include in every recom-
mendation or report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment, a detailed statement
by the responsible official on—

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be avoided should the
proposal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man’s environment and the
maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable cimmitments of resources which would be
involved in the proposed action should it be implemented.

10. The finding of the Attorney General’s Report of 1941 (supra ch. 1, note 20, at
61) in this regard is no less applicable today, notwithstanding enactment of the
Administrative Procedure Act in the intervening years:

“[T]he administrative agencies have frequemly failed to provide a speedy forum,
unhampered by burdersome delays. Lengthy hearings and incredibly voluminous
records sometimes running into tens of thousands of pages, have been phenomena
not rare in the administrative process.” ,

11. For example, in 1969 in the SEC, 12 of 13 initial decisions were appealed to
the full Commission; in 1970, 17 of 206 initial hearing examiners’ decisions were
appealed. The FCC and ICC have intermediate appellate boards to review examiners’
decisions, in lieu of full commission review in many cases.
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12. Louis Hector, former member of the CAB, has observed that:

““The Board, in effect, tries the case all over again overturning the examiner’s
conclusions, which are certainly not considered binding and, on major issues, are not
even treated as persuasive. There is often no mention of the examiner’s derision or
discussion of his specific mistakes or errors in the argument to the Board * * *.

“Having taken over decision of a case, the members of the Board do the best they
can, but there is no rcal chance for a review of the record. Cases are decided on the
basis of an outline of the issues and a list of questions to be decided prepared by the
General Counsel’s office and never seen by the parti "he members hear the oral
argument—or read it if they are not preseat—and stu... the examiner’s decision and
the briefs to the Board, cither personally or through their single personal assistant.
The pressure of administrative matters, routine decisions and other major -ases
effectively prevents any contact with the record. The thousands of man-hours which
go into the making of a record are virtually ignored at the crucial moment of final
deczision.” I{ector, supra note 1, at 945-946.

The full panoply for administrative and court review can be exhaustive. For
example, in the FPC, the Permian Basin Area Rate case was brought before the
agency in December 1960. The hearing examiner issued his initial decision in Sep-
tember 1964. The full Commission rendered its decision in August 1965. Subse-
quently, it was taken to the 10th Circuit Ccurt of Appeals in October 1965 and a
decision was issued in January 1967. The Supreme Court issued its decision in May,
1968. Skelly Oil Co. v. FPC, 375 F. 2d 6 (10th Cir. 1967), modifieq, 390 U.S. 747,
rehearing denied, 392 U.S5. 917 (1968).

13. In 1961 the total number cf all appeals to the U.S. Courts of Appeals was
4,204, while in 1969 there were 10,248 appeals. Director of the Administrative Office
of the U.S. Courts, 1969 Ann. Rept. 107; see also address by Warren E. Burger,
Chief Justice, Supreme Court of the United States, before American Bar Association,
“State of the Federal Judiciary,” in St. Louis, Aug. 10, 1970.

14. See Elman, supra ch. 1, note 1, at 16.

15. Supra notes 2—-8 and accompanying text.

16. For example, in the ICC in 1970 there were 12 rail, water and freight for-
warder finance cases and 202 motor carrier applications for operating authority
which had been on the docket for more than 4 years.

17. Thus, there is a special Office of Opinions and Review in the FCG; an Office
of Special Assistants to the Commission in the FPC; and an Office of Opinions and
Review in the SEC. Government Organization Manual 1970-71 at 421, 624, 635.

18. Hector, supra note 1, at 942,

19. 28 U.S.C. 1336, 232125 (1964).

20. SEC: 15 U.S.C.. 77i(a); FPC: 16 U.S.C. 8251(b); FMC: 28 U.S.C. 2342;
CAB: 49 U.S.C. 1486. See “Review of Orders of Federal Agencies,” 28 U.8.C. 2341~
2351 (supp. IV, 1965—-68) ; Judicial Review, 5 U.5.G. 701-706 (supp. IV, 1965—-68).

21. “Undoubtedly questions of statutory interpreiation, especially when arising in
the first instance in judicial proceedings, are for the courts to resolve * * ¥*# PBut
where the question is one of specific application of a broad statutory term in a
proceeding in which the agency administering the statute must determine it initially,
the reviewing court’s function is limited.”” NLRB v. Hearst Publications, 332 UU.S. 111,
130-131 (1944); see also L. Jaffee, “Judicial Review: Question of Law’ 69 Harv.
L. Rev, 239 (1955).

22. “For many years, courts have treated adm’nistrative policy decisions with great
deference, confining judicial attention primarily to matters of procedure. On matters
of substance, the courts regularly upheld agency action, with a nod in the direction
of the ‘substantial evidence’ test and a bow to the mysteries of administrative exper-
tise. Courts occasionally asserted, but less often exercised, the power to set aside agency
action on the ground that an impermissible factor had entered into the decision, or a
crucial factor had not been considered.” Environmental Defense Fund Inc., v.
Ruckelshaus, No. 23,813 (D.C. Gir. Jan. 7, 1971).
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23. For a discussion of the judicial aspects of agency powers, see B. Schwartz,
“Administrative Justice and Its Place in the Legal Order,” 30 N.Y.U.L. Rev. 1390
(19535) ; J. Dickinson, “Administrative Justice and the Supremacy of Law in the
United States,” ch. II (Harvard University Press, Cambridge, 1927).

24. ““The conclusion seems to be a rather zasy one that to whatever extent the
exclusionary rules are based upon the unique needs ~f the jury system those rules
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(West Publishing Co., St. Paul, Minn., 1958).

25. 5 U.8.C. 706 (supp. IV, 1965-68).

- 26. Office of Communications for the United Church o
994. (D.C. Cir. 1966).

27. Udallv. FPC, 387 U.S. 428 (1967).

28. Environmental Defense Fund, Inc. v. HEW, 428 F. 2d 1083 (D.C. Cir. 1970).

29. Director of the Administrative Office of the U.S. Courts, supra note 13, at
105, 108.

30. Id. at 116, 126. :

31. For example, in fiscal year 1960 there were 68 judgeships in the U.S. Courts
of Appeals and 2,220 casce pending. In 1969 there were 97 judgeships and 7,849
cases pending. Id. at 104,

32. There have, of course, been other proposals for administrative courts (see
app. 2-A, 2-B} The Tax Court and the Court of Customs and Patent Appeals are
two examples of existing administrative courts. The Tax Court is a court of original
jurisdiction from which appeal is to the respective Courts of Appeals and then to
the Supreme Court. The Court of Customs and Patent. Appeals is an appellate court
from which appeal is directly to the Suprezme Court.

33. See Administrative Procedure Act 7, 5 U.S.C. 556 (supp. IV, 1965-68);
J. Macy, Jr.,, “The APA and the Hearing Examiner: Products of a Viable Political
Society,” 27 Fed. B. J. 351, 386 (1967).

34. 28 U.S.C. 2343 (supp. IV, 1965-68).
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CHAPTER 3

Transpartatioﬂ

PROPOSAL
That the Interstate Commerce Commission, the Civil Aeronautics
Board, and the Federal Maritime Commission be abolished and their
regulatory responsibilities combined within a new transportation reg-
ulatory agency headed by a single administrator. That promotional
functions of these agencies, including the subsidy-granting authority of
the CAB, be transferred to the Department cf Transportation.

It has become increasingly clear in recent years that the existing regu-
latory commissions have not contributed sufficiently to the solution of
problems faced by the transportation industry and the shipping and
traveling public it serves. There are those who suggest, with some merit,
that the regulatory agencies may have impeded the growth of a balanced
system and a profitable industry to serve the Nation’s transportation
requirements.’

The ICC, the CAB, and the FMC exhibit, in vary degrees, the defi-
ciencies of collegial administration which indicate that fundamental
reorganization needs to be undertaken before any significant improve-
ment is realized in the effectiveness of ihese agencies. In this chapter,
we discuss the form that reorganization should take—the replacement
of commissions by single administrators for transportation regulation and
the merger of all transportation regulation in one agency.

‘Each of the transportation commissions has for the most part: (i)
concentrated its efforts on a case-by-case approach to regulaticn, lead-
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ing to a large case backlog and, for the industries and public involved,
long and costly delays in deciding cases (see app. 3—A) ; (ii) failed to
coordinate policy effectively among themselves and with other Govern-
ment agencies; * (iii) operated with inadequate support and personnel
necessary to keep pace with the rapid growth of the transportation indus-
tries (see app. 3-B); and (iv) provided inadequate opportunities to
attract and retain highly qualified administrators and staff.?

AFRAMEWORK FOR EFFECTIVE ADMINISTRATION

For the reasons stated at greater length in chapters i and 2, placing a
single transportation administrator in place of the existing commissions,
limiting review of proceedings within the agency, and providing for expert
review in an Administrative Court would remedy many of these
deficiencies.

‘The complexities of today’s transportation industry require forward-
looking regulation and long-range planning not usually attained by col-
legial bodies devoted to extendted adjudication of individual cases. Refer-
ring to the CAB’s difficulties, Chairman Secor Browne has described the
problem presented by commission case-by-case adjudication:

I dor’t blame this on my colleagues so much as I blame it on a regula-
tory atmosphere which is based on reaction rather than action. I don’t
know about the ICC or the FMC but at the Civil Aeronautics Board,
we react; we don’t act. We wait until somebody comes before us with a
question or a problem and then we try to respond to it.

‘This simply means that it is very difficult for the Civil Aeronautics
Board or, I would think, any other transportation or other regulatory
agency, to have effective policy. Policy that looks back, policy that is
based on history, policy that waits for people to ask the question, it
seemns to me, cannot be very constructive.*

In our view, plural administration is a primary cause of this passive
profile. The YICC consists of 11 commissioners ° appointed by the Presi-
dent, with the approval cf the Senate, for staggered 7-year terms. The
CAB and FMC cach have five commissioners appointed by the Pre-ident,
with the approval of the Senate, for 6- and 5-year staggered terms
respectively.

A single administiator would provide the active leadership needed by
the regulatory ager.cies to aid in solving the problems confronting the
Nation’s transportation system today. The single administrator could
also simplify policy coordination with other government agencies, such as
the Department of Transportation, whose programs also have a major
impact on transportation. Under the existing structure of regulation,
attention to interagency coordination is made difficult by the absence of
a single structure to provide for central consideration of the interests of
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all modes and by a court-like environment which slows agency dr -ision-

making. Without coordination of regulatory policy, regulatory actions
can distort national priorities established by Federal, State, and local
expenditures for transportation. In 1968, these expenditures approached
$19 billion, an increas: of cver 63 percent since 1960 (see app. 3—C).
government programs for environmental protection, energy
community development, and capital financing, each having
other than

Moreover,
allocation,
an impact upon transportation but administered by agencies
the ICC, CAB, and FM C, would benefit from the coordinated regulatory
response of a single administrator.

In addition, if reguvlation is to be constructive and timely in respond-
e needs of the public and the regulated industries, anticipatory

ing to th
y-case

planning and positive action should be the rule. Instead, case-b
adjudication has diverted the focus of the commissions, as reflected in
workload trends.

Thus, the ICC’s total caseload has increased in 4 years from 7,677 to
8,334 (see app. 3—F, table 1 ) - Average time for completion of ICC pro-
ceedings cases in fiscal 1970 was over two-thirds of a year, and has ex-
ceeded that in prior years. The formal backlog was 5,332 such cases and
the trend for the last 5 years shows no signs of decrease (see app. 3—-A).
Over the years, ICC examiners have spent more and more hours in the
hearing and initial report stages of each case (see app. 3—-D, table 3) yet
the number of hearing examiners and attorney-advisors who write initial
reports for the ICC has decreased even as formal applications have grown
(see app. 3-E).

In the CAB, route cases were up 22.1 percent in 1970 compared with
1965, while the personnel level remained relatively constant during the
same period (see app. 3-F, table 2). The FMC had twice as many
docketed cases in 1970 as in 1965 (see app. 3-F, table 3), yet there has
been u 5.8 percent decline in FMC personnel in the last 5 years, Thus,
overjudicialization has contributed to the generally increasing workloads
confronting the transportation agencies,

Under our proposal set forth in detail in chapter 2, agency cases would
be initially heard by an examiner. The single administrator would have
30 days to review an examiner’s findings. The scope of review would
be at the administrator’s discretion, but because of the limitations of time
his review would largeiy reflect his judgment on the consistency of the
decision with agency palicy. Final determinations by the transportation
agency would be subject to review, upon request of any aggrieved party,
by a three-judge panel of the Adminstrative Covrt. Appeals could then
be taken to the Supreme Court. This procedure should provide the
opportunity for increased planning, policymaking, and preventive action,
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and lessen the time spent by the administrator and the agency in case-
by-case adjudication.

While elimination of the collegial form in each of the separate trans-
portation agencies would substantially improve the regulatory capacity
of those agencies, it would not correct the deficiencies inherent in regula-
tion by separate agencies of transportation modes which are increasingly
interdependent. Nor would it resolve the conflicts which follow from the
combination of regulation and promotion in the CAB and, to a lesser
extent, in the ICC.

To accomplish these purposés, we recommend abolishing the I1CC,
CAB, and FMC, consolidating their regulatory functions in a single
transportation reguiation agency, and relieving the new agency of promo-
tional responsibilities.

UNIFIED REGULATION-—A SINGLE TRANSPORTA-
TION AGENCY

The report to President Eisenhower by the Presidential Advisory
Commitee on Transport Policy and Organization succinctly expressed
the continuing demands of this Nation upon its transportation system:

No economy that is based fundamentally on mass production and
distribution of products throughout a continental market can continue
to prosper without a transportation: system that is dynamic, efficient,
and capable of delivering goods and people with safety, expedition,
with a high degree of dependability, and at the lower cost in the

Over the years, observers of transportation regulation have concluded
that three separate and distinct commissions for transportation regula-
tion do not constitute an appropriate structure for achieving these objec-
tives, nor for dealing with an increasingly complex transportation system
and, in some cases, a financially troubled industry.” While the ICC prin-
cipally regulates traffic carried by rail, bus, truck, barge, and domestic
water carrier, and the CAB 2nd FMC regulate international and domes-
tic traffic carried by air and deep-water carriers respectively, decisions of
each have an impact upon all transportation modes.

The structural separation of regulation frustrates attempts to achieve
rational coordination and resource allocation among the modes as seg-
ments of a total transportation system. Half steps taken over the years
to emphasize the total system rather than the separate modal orientations
of three agencies have only perpetuated the defective structures. Such
homage to existing institutions and reliance on stopgap measures are
self-defeating. As the Doyle report stated in 1961 : |



There is nothing sacred about any organizational structure despite the
length. of time it has been in effect or the inertial resistance usually
evoked when change is suggested * * * It should be adaptable to
changing situations and should facilitate performance of the various
fuuctions for which it is designed. Since coordination of diverse activi-
ties is the most difficult of all management functions, organization
should be deliberately planned to facilitate this function. Just as we
should never advocate change for its own sake we should not maintain
the status quo because we are too indolent or because we quail before
the complexity of the task. We must remember that althcugh the
perfect organization cannot, of itself, insure coordination, a faulty orga-
nization can virtually assure failure to corrdinate.®

The needs of the Nation for a coordinaied transpertation system tnust
take precedence over parochial and modal concerns if the transportation
industries are to meet the challenges of accelerating growth, the inter-
dependence of modes, and changing technology.

Regulation plays an important and necessary role in helping to meet
these challenges. But it will be difficult to discharge the role so long as
the Government’s own house fails to recognize in practice that these
challenges can only be met effectively by coming to grips with the
underlying interdependence of all modes. Former CAB member Louis
Hector noted the need for a coordinated regulatory response upon his
departure from that agency in 1959:

The CAB in recent years has been busily engaged in certificating
subsidized local air service into the smaller cities of the country as the
railroads reduce or terminate passenger service to those towns. The
Board has done this on the general theory that the Board’s job is to
promote air travel, and that as the railroads pull out the airlines
should move in and take up the slack. The ICC has permitted the
railroads to reduce or eliminate passenger service because they have
been losing so much money on it. But the airlines also lose money

losing railroad passenger service by subsidized losing air service is in
accord with sound "national transportation policy or with the broader
national interest is not a subject for discussion here. The point here is
that there is today no machinery for determining such a question
since there is no coordination between the ICC and the CAB on this
matter, nor does either agency receive any coordinated guidance from

the executive branch.?
What was the case 10 years ago is even more so today. Market and
economic relationships of the transportation modes now make all the
more relevant a regulatory structure which integrates policy for all modes.
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The Department of Transportation vras established with something of
this rationale in mind. Proponents of the Department of Transportation
Act of 1966 were clear in stating that the fragmentation of Federal
cfforts was no longer justified in light of interrelationships among the
clements of the transportation system.l® Senator Warren Magnuson,
recognizing the impact of fragmentation on other facets of national
policy, stated at the time: “We must avoid interjection of arguments
between contending transportation modes into the planning for the
conservation, development, and utilization of our water and land re-
sources.” ** Recently, some authorities have argued that if consolidation
of programs to promote transportation can be supported on the basis
of the interrelationship of those programs, the same rationale supports
consolidation of the regulation of the industries aided.? Clearly, the task
of coordinating promotional and regulatory policy can be made sub-
stantially less difficult when two rather than four agencies are involved
and two rather than a majority of 22 policymakers must reach agreement.

Firally, were we to have no regulation at this point in time and wished
to beg.n, it is unlikely that we would design thiee agencies based primarily
on the medium of transport with the mandates of the existing commis-
sions to regulate transportation. Other alternatives might be: eight
agencies—recognizing that each regulated mode had some distinguishing
characteristics; or two agencies—distinguishing between domestic and
foreign commerce, or between passenger and freight commerce, or be-
tween passenger and freight traffic. We rejected those alternatives be-
cause of their fragmented perspective which fails to recognize that trans-
portation regulation is interlocked into a single system.

Evolution of Fragmented Regulation

Regulation of transportation by three separate agencies evolved
largely out of congressional responses to periodic demands of the public
and industry, coupled with the belief that divided agency responsibilities
corresponded to significant differences in the transportation modes,*®

Jurisdiction of the ICC

In the latter part of the 19th century, anticompetitive conduct of the
railroads was injuring local industries and agriculture. The Senate’s
Collum Committee Report (1886), -describing rebates and other dis-
criminatory practices, led to enactment of part I of thé Interstate
Commerce Act ™ and to the creation of the Interstate Commerce Com-’
mission in 1887. _ .

Through the years, reacting to specific demands for additional reg-
ulation, Congress conferred a patchwork of jurisdiction upon the ICC.
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Today, ICC approval must be obtained for entry and development of
freight or passenger service by railroads, for discontinuance of services,
for pooling of traffic, service, or earnings, and for combinations, con-
‘solidations, and mergers of railroads.

The Interstate Commerce Act requires that the railroads file tariffs
setting forth just and reasonable rates and prohibits unreasonable dis-
crimination among shippers. Amendments to the act give the ICC min-
imum rate control and responsibility for regulating competition among
the modes within its jurisdiction.® In addition, the ICC may permit
carriers to form price-fixing conferences. After approval of the under-
lying agreement, activities duly undertaken in connecticn with such
conferences are exempt from the antitrust laws.

In 1906, the Commission’s initial jurisdiction was extended to include
express freight companies, pipelines (except water and gas), and sleeping
car companies.'®* Regulation of these entities is similar to that over rail-
roads, except that the ICC has no power over entry or vertical ownership
of such companies.

With the passage of the Motor Carrier Act of 1935, now part Il of
the Interstate Commerce Act,’” Congress brought interstate motor car-
riers within ICC jurisdiction. Private carriage and agricultural trucking
were specifically exempted.*® The ICGC was empowered to regulate entry
of common carriers and contract carriers, to establish just and reasonable
rates, to prohibit rate discriminations, to require filing of tariffs, and to
review rate-fixing agreements, consolidations, mergers, and securities
issues of motor carriers.

Under the 1940 Transportation Act, now part III of the Interstate
Commerce Act,*® Congress placed certain coastal, intercoastal, and inland
water carriers under ICC jurisdiction. The regulatory scheme for water
carriers is substantially the same as that for motor carriers, except that
there is no control over their securities.

In 1942, part IV of the Interstate Commerce Act *° brought freight
forwarders—basically common carriers without actual transport cap-
ability—within ICC jurisdiction. Freight forwarders provide a valuabie
service for small shippers in that they combine small-lot shipments into
carload lots eligible for lower rates and make arrangements with operat-
ing common carriers for moving such cargos. Rate and entry regulation
of freight forwarders is similar to that unaer i::e Motor Carrier Act.

Thus, expansion of ICG authority has largely paralleled the develop-
ment of the regulated surface transportation industries. The ICC bears
responsibility for assuring a « efficient surface trapsportation system which
gives equal treatment to similarly situated shippers using ICC-regulated
carriers.
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Jurisdiction of the CAB

Congress in 1938 passed the Civil Aviation Act establishing the CAB
to promote and develop civil aviation, as well as to regulate curtain
operations and maintain safety standards in that industry. Notable
among the CAB’s promotional functions was the authority to subsidize
certain air carriers to carry mail and maintain service required for com-
merce and the national defense.?

The market oveilaps among all transportation modes were not a com-
pelling consideration then, nor could the great strides in civil aviation
of the last two decades be foreseen. Moreover, when CAB jurisdiction
was redefined by the Federal Aviation Act of 1958,%2 the developing
interrelationship of air transportation with surface modes was not fully
appreciated.

The CAB regulates both interstate air transportation and air transport
between the United States and foreign countries, It may approve just
and reasonable rates, certify carriers, require filing of tariffs, review con-
solidations, mergers, and interlocks, and prevent unfair coimpetitive prac-
tices among air carriers or ticket agents.

Jurisdiction of the FMC

Under the shipping Act of 1916, Congress guve the Shipping Boaid—
from which the FMC evolved in 1961—power to regulate waterborne
foreign and domestic offshore carriers. The Alexander report in 1914 2
had recognized that the American Merchant Marine could not survive
the competition and practices of foreign carriers, and that American for-
eign commerce would be impaired by elimination of weaker competitors
and the price instability attending rate wars. To provide protection from
and scrutiny over monopolistic practices of oceangoing cartels, Congress
passed the Shipping Act to require filing of tariffs, prohibit discrimina-
tion, regulate rates and practices in domestic offshore commerce, and
prevent rates either so unreasonably high or low as to be detrimental to
the foreign commerce of the United States.
- The FMC today may approve, under specified statutory standards,
exclusive patronage (dual rate) contracts between shipping conferences
and shippers,*® and exempt other agreements from the antitrust laws.
The agency can also apply to the Secretary of Commerce to bar foreign
carriers which have combined to perform practices forbidden by U.S.
laws and make recommendations to the President regarding actions of
foreign governments which unfairly discriminate against American

carriers.?®




Th. Effects of Separate Regulation of the Modes
The consolidation of regulation will help resolve two central conflicts
between separate regulation of the transportation modes and the inter-
related nature of transportation. Existing regulatory structure, because of
its fragmented character and procedures, cannot develop broadly ap-
plicable policies to accommodate the interrelationships among the various
modes. Specifically, that structure-—
= Cannot provide a constructive framework for competition among,
and economic growth of the various transportation modes; and
e Prevents realization of the benefits of intermodal business procedures
and technologies.

Uncoordinated Response tc Competition

Shifting competition among the modes.—Since enactment of the Inter-
state Commerce Act in 1887, the impact of developments in intermodal
competition has been profound.?” Although competition between trucks,
railroads, and domestic water carriers har long existed, extensive competi-
tion among buses, railroads, and airlines deveioped only after the Second
World War. Airfreight transport—which has net yet felt the impact of
the jumbo jet—increasingly affects traffic in high-value commodiies
traditionally carried by oceangoing vessel operators and domestic carriers.

There has been a dramatic shift in the amount of intexcity passenger
traffic from rails to airplanes and buses in the last 25 years (see app.
3—G). Shifts in terms of billions of passenger-miles have correspondingly
been reflected in revenue changes (see app. 3—H). For example, inter-
city passenger revenues of class I railroads decreased in the years 1957-68
from $619.2 to $291 million; while revenues of major buslines grew 50
percent and scheduled domestic airline revenues increased about 275
percent.?® ‘

Freight patterns, too, have altered significantly (see app-. 3-1). In
1940, railroads accounted for 61.3 percent of all ton-miles of intercity
freight tratfi~; by 1968 their share had dropped to 41.2 percent. Truck
traffic in the same period increased from 10 to 21.5 percent. Although
airfreight is miniscule in terms of the Nation’s total traffic, its share has
shown a decided upward trend. The availability of large cargo-carrying
aircraft will, it is expected, accelerate the growth of airfreight’s share.”

Effect of separate regulation on competition.—The 1CC’s jurisdiction
now covers about 99 percent of all regulated domestic freight traffic and
about 31 percent of regulated passenger transportation (see app. 3—J).
But these data mask the underlying competitive struggle between the
modes. More and more, each mode competes for some of the traffic car-
ried by others, and one of the bases for this competition is the extent

J

¥ e

A

C



to which intermodal movements can be efficiently accomplished. That
competition is affected by the regulatory decisicns of three separate agen-
cies. Jurisdictional disputes among the agencies and actions taken by one
without adequate consideration of effects on other regulated modes have
impeded healthy economic competition and distorted resource alloca-
tions, soraetimes in favor of less efficient modes.*°

An efficient transportation network depends upon establishing rate
relationships among carriers to assure the allocation of traffic to those
modes with superior economic and technological characteristics. Regula-
tion should channel resources to those modes and carriers which offer
the greatest economies and quality of service to the shipper and
passenger.®*

But because of separate regulatory approaches, each mode now gen-
erally enjoys a special preference, without sufficient consideration of the
effect of isolated, single-moede decisions upon competing carriers. In rate
proceedings, for example, the various modes resist competitive encroach-
ments on their traffic, even as to —.nprofitable or marginally profitable
traffic they cannot economically handle.”® There is a recurring failure to
establish rates and other market conditions which would increase the
probability that traffic would flow to the mode best suited to provide mod-
ern services at the lowesi reasonable cost.

These narrowly conceived responses by the separate agencies often
take the form of cross-subsidies, promotional rates, and route-strengthen-
ing programs, which promote the interest of a particular regulated mode
or of a regulated mode over an unregulated mode. As a result, the prob-
ability exists that indirect charges may be levied upon consumers or ship-
pers by higher rates in markets where the favored industry has no effective
competition, while marginal rates 1ﬂ1palr competition in other mar-
kets.?2 This is precisely what regulation is intended to prevent.

T he CAB response.—In the past, the CAB has permitted cross-subsidi-
zation in the form of rate adjustments and route awards that allow trunk-
line air carriers to earn a relatively high rate of return on long-haul
operations. High revenue in relation to cost in these areas where the air-
lines have superior market power makes up for losses or low profits on
short-haul services which compete with railroads, buses, and
automobiles.?* ~ o : : :

Similarly, by granting rcut:—strezigthgﬂlng awards of profitable long-
haul rights to feeder airlines with unprofitable short-haul operations, the
CAB has avc:ided additional direct subsidies to airlines for their short-
haul runs.? , , , o _

Though these rate and route awards may have 1mprcw¢:ci the short-
haul competitive position of the airlines, such . Jimprovement may have
been made at the expense of the transportation system as a whole. Deci-
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sions of this kind allocate national resources to the airlines, possibly at the
expense of other more economical modes.

The idea of preserving an essential service that might otherwise falter
is fundamentally sound, and has parallels in the Nation’s telecommunica-
tions and postal services. There are, however, betier means to that end.
Approximate, not equivalent, services coild be substituted ; or assistance
might be provided in the form of a dirvect subsidy rather than a cross-
subsidy which ma - have detrimental spillover effects both within the
airline industry and withk respect to the transportation system as a whole.
In any event, if subsidies of any kind are to be granted, their impact
on the Nation’s transportation system must be considered with the broad-
est possible perspective. To the extent that optimal allocation of all re-
sources committed to transportation is made difficult by the narrower
perspectives necessarily taken by agencies regulating the individual
modes, the prospect fades for a coordinated transportation policy
adapted to the overall national interest.

The ICC response.—The ICC also has failed in a number of instances
to take into account the inherent economic advantages of one regulated
mode over others. The Commission has interpreted the phrase ‘““preserve
the inherent advantages of (regulated modes)’’—which appears in the
Naticnal Transportation Policy of the Interstate Commerce Act *>—as re-
quiring that the Commission protect the existence of such modes. Thus,
1t has attemptﬁd to EﬂfDI‘CE frununum rate reguiatn:xn to shield all re:gu-

fact::}rs that mlght mtrn}sn:ally favor one or several mgdeﬂs_

Althc:ugh I(ZCI' rate 'al‘id route dis** utes invariably disc:uss costs and
economic analyas, F rgquently th& m@deg secure and hgld trafﬁc by
convincing the ICC either that they traditionally carry such traffic or are
entitled to a larger share and will lose revenue if a more efficient carrier
is permitted to charge a lower rate. These disputes are often resolved by
the ICC in favor of high-cost carriers with the result that traffic is shifted
from low- to high-cost transportation. This in turn represents a misallo-
cation of the Nation’s resources.?® Moreover, the tendency to resolve rate
disputes in ‘this case-by-case manner contributes to decisions based on
facts offered by, and factors affecting only the individual carriers who
are parties to each jjrﬁceading This approach overlooks the central con-
sideration of which mode is best suited to carry the traffic. Equally im-
portant, the approach retards development of a transportation system
which fully utilizes the inherent advantages of each mode.

‘The FMC situation.—The FMC does not have the same degree of
control over rates and the ::Qndlt;cms of competition as do the ICC and

CAB. The international character of merchant Shlppmg precludgs control
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414-935 O—71—8 ' :i; -;n 3




of rates by the United States. Yet the FMC affects rates in approving
rate agreements made by the shipping conferences. At the same time, ICC
regulation impacts on FMC decisions since the tonnage of U.S. carriers
and of foreign carriers handling American freight is affecied by the rates
and efficiency of domestic surface carriers moving goods to ports. Thus,
the success of merchant shipping is dependent, in part, on actions taken
with respect to other modes.

Resulting inefficiencies.—Regulation in its present form leaves the in-
herent advantages of all regulated modes only partially employed. Ship-
pers, consumers, and the regulated industries must pay for resulting
inefficiency and overcapacity. For example, the load factor (percent of
capacity use) decreased from 1947 highs of 65 percent for airlines and
57 percent for buses to 1968 lows of 52 and 47 percent respectively (see
app. 3—K). While empty seats are not solely attributable to regulatory
determinations-—indeed, errors in managerial judgment, new high-
capacity equipment, changes in disposable income, and other economic
influences also bear on load factors—the decisions of the CAB and ICC
taken within the narrow frameworks of their specific mandates can have
substantial negative effects.

A single transportation regulatory agency would not only be able to
help redress this situation by encouraging more efficient resource allo-
cation, but could at the same time give more concerted attention to the

carriage (seeapp. 3—J).

Inability To Benefit from Advances in Technology

realization of the benefits of recent and anticipated technological and pro-
cedural innovations in transportation, particularly for intermodal ship-

ordinated services of more than one transportation mode—following on
the heels of these innovations—is frustrated by divided regulation.®®

Containerization.—Since the mid-1950’s, striking developments in the
handling of cargo have emerged from the concept of containerization
(see app. 3—L). Containers provide advantages of speed and economy
which were difficult to envision at the inception of the transportation
agencies. For example:

Consider a shipment of 60 cartons of television tubes from a manu-
facturer’s plant in Chicago, Ill., to Zurich, Switzerland. The use of a
combination of rail, ,chgﬁ; and truck services for the plant-to-plant
movement would entail a minimum of six transfer operations. The

_ bre2k-bulk shipment thus requires each carton to be individually
~handled six times, for a total of 360 loadings and unloadings. Obvi-
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ously, this method is time consuming, expensive, prone to damage and
pilferage, and requires substantial protective packaging.

In a containerized shipmen¢t, however, the 60 cartons would be
loaded into a 40-foot container at the Chicago plant, transferred four
times as a sirgle cargo unit, and finally unloaded at the consignee’s
plant at Zurich. This method requires only 124 loadings and unload-
ings, four of which can be accomplished in minutes with special
container handling equipment. Shipping time, handling, cost, export
packaging expenses, and the risks of damage and pilferage are
substantially reduced.??

Notwithstanding the potential benefits of containerization and the
high capital investment made by the industry for specially equipped ves-
sels, mobile carriage, cranes, and container depots, the fragmented trans-
portation regulatory structure has inhibited intermodal movements.**
Enlightened transportation management views the intermodal movement
of containers as a ‘“‘closed loop” from point of origin to point of destina-
tion and back. But today’s regulatory structure can only respond to this
system view with compartmentalized jurisdiction and disparate treat-
ment. Thus, despite the advantages of a containerized through shipment,
the manufacturer of television tubes in Chicago, in moving his products
to Zurich, may find it necessary to use various modes regulated differently
by three different agencies; namely, a truck (regulated by the ICC), a
railroad (regulated by the ICC), and an oceangoing vessel (regulated
by the FMC) or airfreighter (regulated by the CAB).

Proponents of containerization services are convinced that great poten-
tial exists for the interniodal use of containers for mos ement of freight
throughout the entire transportation system in both international and
domestic commerce. Wide acceptance of containerization can occur only
by delineating appropriate roles for motor carriers, water carriers, rail-
roads, airlines, and forwarders, and by Cﬂérdlflatlﬂg invoice and bill pro-
cedures, routing, and ratemaking. :

IIItEI’ITlDdal freight movements using containers or improved piggy-
back programs pose complex questions of how best to meet competition
for each of the transport modes. Piggyback rates may have important
effects on the revenues of thc modes publishing the rates, on the compet-
itive position of other modes, on the structure of freight rates, and the
timing and cost of shinpper movements. What is complex for the industry

~is made more so when, as now, comprehensive intermodal arrangements
are subject to the jurisdiction of all three regulatory commissions.

The Federal Government is involved in promoting transportation tech-
nology. It does so through direct subs:gcly; its own research and develop-
ment, and thrc:ugh the support it gives to certain modes 1nd1r§c;tly These
promotional activities affect the rate and character of the development
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of each of the modes, and, in turn, the very factors which the regulatory
agencies must consider in determining rates and conditions of competi-
tiDIl i'c;r each mode. But the Gc’avefﬁméﬁt’s efforts Shﬁ:uld be cansciaus}y

to modal 1mphcat1cxns Insafar as the existing rﬁgulatc)r‘y’ structure views
each mode’s competitive position independently, regulatory policy may
conflict with that purpose.

Containerization and piggyback movements are by no means the
only current technological trends which involve both intermodal co
siderations and significant interrelationships between regulation and
promotion. Of the 25 major trends discussed in a recent publication of
the Transportation Association of America, 14 have direct intermodal
implications, either because of overlapping jurisdiction or because of
competition between modes regulated by different agencies. In addition,
'15 involve direct promotion by the Government which in itself suggests
the need for consistency of policy between the regulatory and promo-
tional functions (see app. 3—-M).

Joint through rates and intermodal tariffs.—Largely because of dif-
fering statutory standards and interpretations by the three regulatory
agencies, shippers and carriers face a melange of paperwork and a con-
fusion of regulation as to legal rights and duties over a single intermodal
shipment. Existing regulation, despite several attempts, has not achieved
a system of joint through rates among railroads and acéang@ing carriers.
Joint through rates are combined rates among carriers over different
modes, the sum of which is generally less than the rates charged for non-
through movements. These rates, along with intermodal tariff filings with
a single regulatory agency, would permit shippers, particularly small
shippers, to ascertain the lowest through rates and best service offered by
various combinations of carriers.

The ICC and FMC, by rulemaking proceedings, have attempted in
the last year to provide for the filing of intermodal through tariffs.**> But
these attempts have not succeeded, only emphasizing the impediments
of separate regulation. Such regulation by mode deters the use of joint
through rates, even by vc:hintar}? action of the carriers. A rate must be
filed with the two agencies, subjected to dual challenge, and judged by

dual standards. Ev:zn ccmmcdlty classifications and unit measuraments

praduct. The ﬁhng of . a _}Dlnt thr@ugh rate w1th the agencms C.Duld be
accepted by one as reasonable under the Elrcumstances and rejected or
suspended by the other. :

As long as such ratemaking is subject to different rﬁgulatéry standards
and tribunals, the promise of integrated intermodal traffic for the com-
merce of the United States will continue to go unfulfilled..
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T hrough bills of lading and carrier liability.—A single Lr‘.a,nsP@rtatic:n
agency would also permit development of a through bill of lading—
thzt is, a single bill of lading issued to a shipper by either the originating
carrier or another carrier for the entire intermocal movement.

A through bill of lading offers the intermodal shipper marked ad-
vantages over issuance of separate bills for each carrier by reducing the
paperwork and accounting expense. The shipper negotiates with and
pays only one carrier instead of several. Moreover, as the documernt for
payment after receipt from the originating carrier, the through bill could
spied payment to exporters on letters of credit.

Largely because of American carriers’ efforts, a number of carriers
now provide the shipper with a semblance of a thr@ugh bill of lading.
For example, upon receipt of the goods, a railroad may issue a through
bill for a single rate from Chicago to Zurich. The railroad will then ar-
range, subcontract, and pay for the oceangoing and foreign inland seg-
ments of the shipment. The shipper commonly deals only with the
railroad or other originating carrier for the entire movement.

The problem, however, is that the ICC handles disputes as to rates
or services over the domestic inland portion of the movement, while the
F MC‘; rggulatﬁs the ocean segment Eac:h agency may apiﬂy dif}'f:rent
leg of the ‘movement. C}ngmatlng carriers undﬁr thESE thrnugh bllls
seldom undertake responsibility for carriage and safety of goods beyond
their own segment of the movement. The shipper still must deal with
interconnecting carriers about liability for damage or loss, which is sub-
ject to possible conflicting agency rules and statutory provisions. The
shipper faced with these complexities and uncertainties over liability
is generally well-advised to insure his cargo separately, even at the ex-
pense of duplicating coverage of the intermodal carrier.

Alternatives to unified fsgulzztmﬁ.mﬁalfway remedies will not ful-
fill the promises of the container age. The trade simplification bill *
proposed in 1969, is fraught with the same dangers of conflicting inter-
pretations as now exist. Joint agency boards,** another suggested rémedy,
are seldom effective in dealing with problems central to transportation,
representing only one more layer of gcxvernment by committee.

‘We believe that such effiorts will be ineffective because they rely on
separate agencies with distinct mandates and constituencies to coordinate
activities ln the larger but iess-delineated ‘general interest. Structures for
xnterage cy coordination in the executive branch have been notably
faulty even when gqu1pped w1th lf:gl.s ative mandates from Congress.
Lt:nus Kéhhnﬁler, Jr mustratﬁs tlllS in a re,cent wcrrk. ;

A speclal committee was: estabhshed aﬂd the Gcsast Guafd F eﬁeral
Avm_.ty;rn Admlmstranﬁn ‘Maritime Administration, Customs Bureau,




and State Department were called in for consultition. The three
[regulatory commission] chairmen finally decided that it was too early
to decide whether a Hovercraft was a bus, a boat, or an airplane. They
agreed “‘jurisdictional conflict” should be avoided, but “‘should juris-
dictional problems arise” Congess might have to decide which among
them should promote and regulate such vehicles. The Hovercraft
determination, preliminary though it was, seems to have been the
most substantial accomplishment of the informal get-together approach
to transportation coordination.*®
In our view, a single transportation agency is the most feasible alterna-
tive for assuring that the Federal Government performs its role in trans-
portation regulation by balancing the needs of shippers, passengers, and
carriers in such a way as to optimize the Nation’s commerce.
A single regulatory agency with jurisdiction over all public trans-
pnrtatic:rn m@d&s could at:t:,tzpt intﬁﬁﬁédal tariE ﬁiings Sh(:rwing tht: full

a suigle rg:gulatéry standard anc:l wc:ulc:l be Equally a::cessslble to l,arge
and small shippers. Resolute leadership and unified regulation could also
encourage simplified documentation and more consistent standards of
liability. The single agency could develop a uniform set of rules for non-
discriminatory treatment of all carriers along an intermodal movement.
In this way, bureaucratic barriers to traffic among modes can be lessened.

In addition to the suagle agency, which we have proposed, we have
considered other alternatives for improving the structure of transporta-
tion regulation. These alternatives are :

* Abolish the ICC, CAB, and FMC, and transfer all regulatcry func-

tions to the Departmeﬁt of Transportation.

* Abolish the F MC ancl CAB, and transfer their regulatory functions
to the ICC. |

* Consolidate the ICC, FMC, and CAB into one commission made
up of the 21 CDITII’IIISSIEPREI‘S of the three agencles or some lower
number.

. AthSh the FMC (or cc:nsc‘rhdate that agﬁﬁcy with the IGG) and
rngrge all F M('_Z and ICC regulatgry functions in one agency, leav-
ing the CAB in its Present separate form.

e Preserv‘e: the E:xlstlng agencies and establish a board with jurisdic-
tion to determine intermodal questions aﬁectlng carriers regulated

- bythe ICC, FMC, and CAB. ‘

(1) T?‘EZTI.S‘fé‘T all ?’egﬂlatary fzznctzsns to EQT -aTransfernng such
functions to an executive dePar!;mﬁnt prc:pasgd as early as 1919,%¢ would
vest in DOT most Federal functions pertaining to ‘transportation, includ-
- ing responsibility for ragulatlén of all modes of transport. The approach
would hav& the advantage Gf cﬁntrahz;ng authority in one man for almost
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all Federal promotional and regulatory functions affecting the trans-
portation industry, with attendant gains in efficiency. Transportation
would be viewed from a systems perspective which would be represented
at the Cabinet level.

But at the same time, transportation regulation would be subject to
direct political influence from the administration without adequate
checks and balances exercised by the Congress. The plan makes trans-
portation regulation an executive function exclusively, removing the
traditional link to the legislative branch. It places an enormous addi-
tional tas;i iﬁ thﬂ hai‘ids of one man whose cpthﬁr duties pI‘ECIﬁdE him
rﬁgulatlgn rgqulre;:s constant ad]ustmﬁnt Df the rlghts Df pnvate pa.rtl,es
and evenhanded administration in the interest of carriers, shippers, and
the public, decisions of this kind should not be the product of expediency
or political influence.

Moreover, as discussed in detail later in the chapter, the conflict in-
herent in both regulating and promoting an industry will lead to com-
promising both. Promotional programs which aid industry development
will c:ften d:}minate fegulatéfy prﬁgrams which shs:mld balaﬁce that

imbalance in adrnlnistratmn whn:h fia;ls to fulfill the naed ff_:r even-
handedness inn economic regulation.

(2) Transfer all regulatory functions to the ICC.—This alternative
would also bring within one body the responsibility for regulating all of
the public transpartatlc:n modes and would considerably improve the
ability of one agency to coordinate and regulate transportation as a total
integrated system. Since the ICC regulates the largest part of the domestic
movement of freight ** and already regulates domestic water carriers, it
would be the logical survivor of a simple merger of regulatory functions
in this area. ,

We believe, however, that long-range improvement cannot be made
within the framework of any of the existing institutions. Harold Seidman,

~who has observed thﬁ Federal scene from the perspective of the Budget
Bureau, has stated : 7 7
Each agency has its own culture and internal set of loyalties and
values which are likely to guide its action and influence its poli-
cies. * * * Shared loyalties and outlooks knit together the institutional
fabrics. * * % Institutional responses are highly predictable, par-
tlcularly to new ideas which conflict with institutional values and may
pose a pi:tentlal threat to Qrgamzatlénal power and survival.48

Because the ICC has long been assc:clated with the modes it regulates,
it cannot be expected to shift easily to the rggulatlgn of modes now
within the jurisdiction of the FMC and CAB. While ICC-regulated car-
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riers appear generally to favor that agency’s continued existence, there
is a long-standing fear that the interests of modes now regulated by the
FMGC and the CAB would not be given appropriate recognition if the
1CC were to regulate all the modes.*®

(3) Consolidate the ICC, FMC, and CAB into a single 2/-member
commission or a commission or some lesser number.— This scheme would
also provide for regulation of the modes by a single entity with the
attendant benefits previously discussed. The problems of administration
created by 21 commissioners, however, would make today’s problems
of collegial administration pale in comparison. As a result, the benefits
of merger would more than likely be lost.

The plan would also permit transition from the existing structure
without forcing the resignation of any of the existing commissioners.
Such a move would tend to impose a confusion of long-developed com-
mission cultures upon the various carriers, or might otherwise hide the
problems of coordination from public view by making them internal
to the agency.

Reducing the number of commission members, to five, seven, or 11,
for example, would avoid the chaos of trying to work with 21 members.
But the underlying defects of the collegial form would remain. For the
reasons stated in chapter 1, we believe that retention of the collegial
form is ill-advised. E

(4) Merge the ICC with the FMC and leave the CAB in ils preseni
form.—This alternative would provide for increased coordination armong
the land-based and oceangoing modes which currently account for the
bulk of intermodal freight movements. It recognizes the arguments
citing the uniqueness of air carriers made at the time the C:AB was
established and which continue to be made today.* Under this structure,
through rates and routes could be established by interconnecting water,
rail, and motor carriers. These tariffs and combined service arrangements
could then be regulated by one agency and subjected to a single set of
standards, rules, and interpretations by that agency.

We believe, however, that balanced development of an integrated
national transportation system cannot be accomplished rationally in the
fragmented form which would result from implementation of this alterna-
tive. Air carriers, as indicated earlier, have ‘increasingly entered into
competition with buses and railroads for passenger traffic. Moreover,
while air freight is at present a very small share of the total intercity
freight market, new high-speed aircraft with long-haul and heavy load
capacity can be expecied to substantially improve the competitive position
of air carriers as to freight movement. Thus, the reasons which supported

‘the separation of “air transport regulation are no longer persuasive.
Transportation regulation requires an organization capable of dealing
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with these emerging competitive conditions. Accordingly, any plan
which excludes the CAB’s regulatory function contains serious
imperfections.

(3) Preserve the existing agencies and establish a board with jurisdic-
tion to determine intermodal questions affecting ICC, FMC, and
CAB c.:iriers—This approach would seem to alleviate, in part, the
problem of regulating intermodal freight movements. Conflicting ICC,
CAB, and FMC decisions over intermodal rates, routes, and services
could be brought into harmony by the new Board, assuming that the
present regulatory statutes were to be modified to permit this. The Board
could also resolve conflicting agency decisions on merger or consolida-
tion of two or more carriers governed by different agencies.

Nonetheless, we believe that this alternative would not go far enough
in addressing the problems faced by the transportation system. The bulk
of decisions of the agencies are not on their face intermodal in nature
even though almost all decisions involving ratemaking and certification
within a mode may ultimately affect carriers of other modes. Thus,
unless the Board reviewed almost all decisions of the three agencies,
coordination could not be fully attained. Review of all agency decisions
by the Board, representing one more level of regulatory redtape, would
place an unnecessary cost in terms of time and money upon the carriers,
shippers, and the public. But most important, existence of the Board
would further blur regulatory accountability. Foreseeable jurisdictional
battles not only among the ICC, F MC, and CAB, but with the new
Board, could render hopeless any attempts to obtain rational coordina-
tion in the regulation of transportation. ' '

SEPARATION OF REGULATION AND PROMOTION

Apart from consolidating regulation in a single transportation regu-
latory agency, we believe that achieving effective unified regulation
requires that promotional functions be separated from i‘egglatary
responsibilities. S - |

A promotional function of government is one which directly seeks to
advance or preserve th;_c:competitivé_‘lgésitign of an industry or a segment
~of it through such activities as direct subsidies or the kind of research
which is now being conducted on development of high-speed rail travel
and the SST. Both the CAB and ICC have promotional responsibilities
for the transportation modes they regulate. The CAB, for instance, grants
subsidies to certain air carriers whose services are not self-sustaining but
deemed requisite for public convenience and necessity. For fiscal 1969,
CAB subsidies to lccal domestic service carriers totaled $46.1 million.**

In addition to its direct subsidy powers, the CAB has a general promo-
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tional mandate for ‘“‘encouragement and development’ of an air trans-
portation system for the United States.” The Board may implement this
statutory charge in its exercise of authority over certification and mini-
mum and maximum rates. Thus, for example, it may in effect promote
air passeng&r Séﬁfic:t: by appﬁj‘v‘ing digc@unts for ﬂi&ur%iﬁﬁ (;‘haftEi* and
are E}:Eﬂ:lsgd by ‘the ICC in zannectmn w1th its :i_iu,ty to ‘‘preserve a
national transportation system” adequate for commerce, the postal
service, and the national defense.®®

To hold a regulatory agency responsible for the development of the
industry it regulates distorts its responsibilities to both the industry and
the public, making difficult the reconciliation of economic interests
among contending parties. It places the agency in the position of advanc-
ing interests which fundamentally conflict. Recognition of this inconsist-
ency played an important role in reorganizing the Federal Maritime
Board in 1961, when its promoticnal functions were lodged with the
Maritime Administration in the Department of Commerce and its
regulatory functions with the present Federal Maritime Commission.™

To assist a unified transportation regulatory agency in discharging
its regulatory role and to alleviate the inherent conflict between promo-
tion and regulation, we ~ecommend that direct promotional functions of
the CAB be transferred to the Department of Transportation. DOT to-
day carries out most government promotional activities in transporta-
tion. Within that Department, the Bureau of Public Roads disburses
funds for highway construction; the Federal Railroad Administration
builds prototypes and provides subsidies for high-speed ground trans-
portation; and the Office of Supersonic Transport Development super-
vises promotion for the design of a commercial SST. DOT is best
equipped by its reponsibilities and expertise to make the priority choices
and tradeoffs which are the substance of prc’);rnatlf,}nal policy.

Just as direct subsidy-granting authority impairs regulatory respon-
sibilities when both are housed in one agency, similar conflicts arise
from the general promotional mandates of the ICC and CAB. These"
agencies tend unciﬁrstandably to emphasize the interests of the industry
they are charged with prc:m::)tlng over the needs of the public for an
integrated transpcrtatmn system. This is in part reflected in route awards
and rate ad]ustrﬁants discussed previously. The CAB has been criticized
for its use of prc:-mc:tmﬂal rates, without consideration of other factors,
to attract traffic which might have gone to another mode with lower
costs. In Transcontinental Bus Sy:té:m Inc. v. CAB, the Fifth Circuit
Court of Appeals reversed and remanded the CAB’s order dismissing
the complaints of C‘.Qmpétlllg bus campanles whmh challenged airline

youth farﬁs reasoning:
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While the Board is charged with promoting the air transportation
industry, it is doubtful, in view of the specific statutory language pro-
hibiting unjust discrimination and undue preference and prejudice,
that promotion alone is a suﬂiment justification for an otherwise
unjustly discriminatory rate.®®

The continuation of promotional responsibility for any one mode
would be a contradiction in the mandate of a consolidated transportation
regulatory agency. The agency could not fairly balance the interests of
all were it charged with the promotion of one.

The question, then, is whether the unified transportation regulatory
agency should b« authorized to promote and preserve all the modes, or
in the alternative to carry out regulatory functions only. We believe that
the latter is preferable. Fostering the development of an air transporta-
tion system or promoting a surface transportation system is not a neces-
sary part of a regulatory process aimed at assuring the public of the best
service at the lowest reasonable rates. The mixing of regulation and
promotion tends to satisfy the requirements of neither.®®

Accordingly, when the statutory language of the various transportation
regulatory statutes is amended to make uniform the relationship of the
new agency to each regulated mode, we propose that references to
fostering, promoting, or preserving the modes be omitted. Such respon-
sibility should be expressly vested in DOT.

We do not mean to imply that the unified regulatory agency ought
not consider the carrier’s need for revenue in making decisions and rules
on rates or operating authority. This is one of the obvious factors involved
in any decision as to rates or operating rights. But removing promotional
language from the regulatory statutes would serve to emphasize that
the agency’s primary perspective is the entire transportation system.
Its regulatory role is to balance the public’s needs with fair and under-
standing treatment of the regulated carriers.

CONCLUSION

Th:rg has been little economic analyszls by the rggulatary commissions
to determine ht:w the Nation can best be served by its transportation
network. There could not be, inasmuch as the limited mandates and
- the judlclal environments of these agencies impede such analys:s. It is
difficult for the Department of Transportation to approach this task in
other than PIEC.EITLEE.I fashion, for its active cooperation with three regula-
tory commissions is precluded by a p@tentlsl conflict of interest arising
from the exchange of information and the coordination of policy plan-

ning. But the Nation now requires a broad transportation policy and
c:mrdxnated 1mpiementatmn both of transpc:rtaﬂén Pr-:mt;rt;u:}n and eco-

| Q)
Qe
‘ "':i:"'ll p ”va.w‘{y



nomic regulation. From want of opportunity, not will, the current struc-
ture cannot meet these requirements,

Transportation regulation labors under the disaffection of both Con-
gress and the executive branch. The result is inadequacy of direction and
accountability. The Nation incurs unnecessary costs as a result of both
the fragmented response to national transportation needs and the defects
of collegial administration. Yet, no solution to the problems of collegial-
ity and fragmented regulation is likely to emerge until the regulatory
structure is substantially redesigned.

Our proposals are not a panacea for all ills affecting transportation to-
day nor are they necessarily the only means for accomplishing the objec-
tives we have in mind. But we believe that they are the best way, on
balance, for:

¢ Dealing with transportation as an integrated system so as to optimize

the use of resources committed by the economy to it;

® Insuring the continued services of a viable, privately-controlled

industry; and

* Minimizing the cost of transportation regulation to the public and

the industry.

These proposals should not be viewed as a recommendation for vesting
all transportation regulatory functions in any one of the existing agencies.
We contemplate a new structure compatible with a unified regulatory
response and modern administrative concepts. Mere clustering of the per-
sonnel, responsibilities and approaches of the ICC, CAB, and FMC in
one super agency administering an amended Interstate Commerce Act
would contravene that intent. It would tend to perpetuate the values and
culture of thc survwmg agency and could make futile any effort at
improvement. :

Merger of the functions of transportation regulation into a single
regulatory agency will place a great burden on the administrator of that
organization. At the outset, he would have several statutes to administer,
which might. tend tqward incc)nsistent pmlicy This result mﬁst e avc;idﬁd

Qammﬂdate thf_: requlrements cxf the pubhc and the mdustry in 1887
1916, or 1938, are not the statutes which can serve the requirements of the
integrated transportation n&twcsrk of the Seventies and beyond. For these
reasons, the Interstate Commerce Act, the Shipping Act, and the Federal
Awatn‘zn At_:t rnust bé I‘EE}Eal‘l‘llHEd to rnake cgmpatlble their PfDV]SIDIlS
anablmg pnvate mltiatl\’ﬁ tt;i I’EStC}IE a Vlablﬁ and Efﬁﬂlent transpc:rtatmn
system. : S :
Because transg@ﬁatmn by commeon carrier is the zndlspensablﬁ conduit
of the Nation’s commerce, it shr:zuld be regulated in the public interest.
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But regulation to be effective must not impede the industry’s develop-
ment. The complex balancing of interests inherent in all regulatory de-
cisions must consider the underlying need for transportation services
which are independent and prc;ﬁtable. Today, these objectives require
greater efficiency, recognition in practice of the interdependence of the
modes, more coordination within the executive branch, encouragement
of technological change, and more ant lClpatDry policymaking than is pos-
sible within the existing structure. It ijs our view that the proposals we
have made for structural change will afford the opportunity to achieve

these ends.
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CHAPTER 4

Trade

PROPOSAL

That the Federal Trade Commission be abolished and its consumer
protection responsibilities vested in a new Federal Trade Practices
Agency headed by a single administrator. That antitrust enforcement
responsibilities of the FTC be transferred to a new Federal Antitrust
Board.

Policing anticompetitive business activity is a large and demanding
task. When combined with the pervasive resp@ns;blhty for protecting
consumers against unfair and deceptive trade practices, neither man-
date is well-served. This conclusion is evidenced by recent studies and
cﬁmmentary relating to the Federal Trade Commission * (see app. 4=A)
‘Much of the criticism of the FTC is E.lmﬁd at its disproportionate at-
tention to comparatively trivial matters * (see, €.g., app- 4—-B)—resulting
largely from the breadth of its mandate and compounded by inherent
~ deficiencies of the collegial form of organization. Preoccupation Mth
minutiae over the years has created a jack c:rf all tradesmmaster c:f none”’

| praﬁlg for the F TC‘
THE FTC S DUAL RQLE

The FTG 1s burdermd w;th an 111—m1}: Qf fuﬂctmns Cﬁmpﬁtlﬂg for
- agency resources. What began w1th c:hrxy:c,tm:xn3 is now v:lrtually ‘aimless.?

The Gﬂmmﬁsmn was set up in response. to. w1despread concern over
antu:ampﬁtltlve: business actlmtles Whl(:h thrc:atﬂned free enterpnse The
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Sherman Antitrust Act,* enforced by the Department of Justice, had
been interpreted by’ the Supreme Court to proscribe only “unreasonable’
restraints of trade.® It did not prevent acquisitions which amounted to
incipient monopolies, but only acquisitions which were plainly monop-
olistic in intent and effect.®

Unsuccessful attempts were made to contain monopolistic practices by
public disclosure of investigations by the Bureau of Gerporaticns a uz‘iit

1903.7 Anticompetitive practices a:nd concentration of mdustrial power
reached such a level by 1912 that candidates for the Presidency from
both major political parties called for further remedial legislation.®

In 1914, Congress passed the Federal Trade Commission Act® and
the Clayton Act,* the former creating a new regulatory agency to aug-
ment enforcement against ‘“‘unfair methods of competition In com-
merce.”’ '* The FTC was to consist of a chairman and four commission-
ers, appointed by the President upon advice and consent of the Senate,
to serve staggered 7-year terms, with no more than three commissiouers
from the same political party. The agency was empowered to enjoin
unfair methods of competition by issuance of cease and desist orders, to
conduct broad industry investigations aimed at uncovering anticompeti-
tive practices, and to study the economy in general.

The FTC was also given concurrent jurisdiction with the Depart-
ment of Justice to enforce provisions of the Clayton Act prohibiting
tying and exclusive dealing arrangements, acquisitions which tend to
lessen competition or create a monopoly, and certain interlocking direc-
torates involving financial institutions.*?

The Commission acquired further antitrust jurisdiction with the pas-
sage of the Robinson-Patman Act.*® The depression of the 1930’s had
resulted in the bankruptcy of many small businessmen and challcnged
the survival of the small _entrepreneur, These businessmen were further
jeopardized by their inability to compete with large companies. Chain
stores, for example, were able to negotiate lower prices and other conces-
sions from supphers while smaller businesses, without sufficient market
power, f:.c»uld not. Thé Robinson-Patman Act amended section 2 of the
Clayton Act to pl‘tjhlblt certain price dlsc:nmlnatory practlces Over the
years, th: FTC has shouldered responsibility for enforcing that legisla-
tion, notwithstanding concurrent jurisdiciion in the Justice Depart:merit.

Congress subsequently invested the Commission with many diverse re-
SPBHSIblIltlES not dlrec.tly related to its antitrust role. Begmnmg in 1938,
authcxni:] for CllI'E(it consumer pratac;tmn was entrusted to the FTC. The
nged for such additional pr@tectwe lﬁglslatmn was demonstrated by the

case of FTC v. Ral:zdzzrﬁf‘_* in which the Supreme Court held that a prac- -

tice Wth.h did not cause injury to cc:mpgtltmn was not pmhlblted by the
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Federal Trade Commission Act, even if there was deception of the con-
suming public. Congress later extended the act to proscribe “unfair or
deceptive acts or practices in commerce,”’ and thereby conferred upon
the FTC expanded jurisdiction over misrepresentation in advertising and
other business practices.?®

Additional duties pertaining to consumer protection have been placed

with the F'TC through the years, such that the agency is responsible for:

* Regulating export trade associations formed solely to engage in for-
eign commerce (Export Trade Act) (1918); *¢

s Investigating certain monopolistic, unfair, unjustly discriminatory,
or deceptive practices in the meat and poultry packers industry
(Packers and Stockyards Act) (1921, and amended in 1958); *7

* Preventing commerce in misbranded wool products which do not
disclose inferior substances (Wool Products Labeling Act)
(1940); *®

* Policing registered trade marks and certification rnarks primarily
for restraints of trade, fraud, and misleading use (Lanham Trade
Mark Act) (1946); **

* Preventing misbranding, false advertising and false invoicing of furs
(Fur Products Labeling Act) (1951); *° '

* Preventing commerce in fabrics so highly flammable as to be dan-
gerous Whéﬂ worn (Flammable Fabrics Act) (1953, and amended
in 1967) ;

* Preventing mlsbrandlng and false advertising of textile ﬁber prcrcb
ucts (TE}{tﬂE Fiber Products Identlﬁcatn}n Act) (1958)

w,«:ll as current pra::tlc:es and me:thcsds Df CLgar&tte aclv&rtlang and
promotion concerning the health of the consuming public (Federal
- Cigarette Labeling and Advertising Act) (1965); *®
. Pl‘Dhibltlng unfalr and ::Ie:i:ep ive pac:kag ng anc_i labeling t:tf con-
. Requlﬁﬁg adequatﬁ dlsclt:rsure Gf de:fgrred Fayrnent terms to assure
informed consumer selection and use of credit (Tmth—in-Lending
Act) (1968).%°
C.‘Dnsequgntly, the Commission now addrﬁsses itself to a plethora of
duties ranging from complicated antitrust cases to the labeling of textiles.
These duties are aimed at fulfilling two broad purposes: the preserva-
tion of competition through the prevention of anticompetitive practices

and the protection of consumers through the PI‘EVEI‘Ithﬁ of unfair trade

practices.




Consequences for Collegial Administration

The FTC's breadth of jufisdic:tian has céntﬁbuted to a distortion of
It has fﬂstéred mlshandlmg Df rc:utl,ne matters Qrdlnanly best rﬁsmlvet‘i
through informal rulemaking, investigations, or expedited procedures.”®
In addition, the impediments and limitations inherent in collegial ad-
ministratian have accentuated thc:vse ﬁaws

allacatmn r}f agenc:y resources:

Operations of the Bureau of Textiles and Furs (other than in Flam-
mable Fabrics Act enforcement) represent a glaring example of
misallocation of resources and a misguided enforcement policy. Each
year larger allocations are requested and increasing amounts spent on
an energetic program to achieve results of highly dubious value to
anyone. Moveover * * ¥ trivial labeling errors [come] up in enforce-
ment actions * * * We suspect—and several of the present Commis-
sioners in the FTC support us in this view—that even more trivial
violations are involved in enforcement through voluntary compliance
procedures.Z?

At the same time, the ABA report notes that FTC enforcement activity
relating to mergers has been inappropriately deemphasized:

In terms of a percentage of its total budget, the FTC was spending
in 1968 and 1969 about one-half as much on merger enforcement as it
had been spending in 1959. This reduction took place during a period
when the United States, according to the FTC’s own Bureau of
Economics, was undergoing the greatest surge of merger activity in its
history.28

The collegial form of the FTC has permitted differences among com-
missioners and between commissioners and staff, causing delay and fore-
closing attempts to set priorities and guidelines.?® The collegial form also
impedes the adequate use of rulemaking, advisory opinions, and indepth
economic analysis. The Commission prefers instead to set policy through
case-by-case review of agency proceedings. Apropos of this, former Com-
missioner Philip Elman has observed:

Case-by-case adjudication of alleged violations of law has proved
to be inefficient and ineffective, and, in many cases, unfair. Litigation
is an excessively slow, expensive, clumsy, and inadequate process for
resolving technical and complex economic issues. Yet, agencies like
the Federal Trade Commission—staffed as they are by lawyers whose
training and experience make them feel most comfortable with pro-
cedures drawn from the courts—continue to rely on adjudication as
a policymaking technique where other qua&—lgglslative methods,
principally rulemaking, are far more efficient, expeditious, and
advantageous to the public.?®



Other criticism of the FTC relates to the competence of commis-
sioners and staff.** In part, however, the Commission’s inability to dis-
charge its statutory responsibilities properly may be due to a lack of ex-
ecutive and congressional support in obtaining sufficient appropriations
and personnel strength (see app. 4-—-C, tables 1, 2, and 3). Problems cen-
tering on effectiveness of enforcement and quality of the enforcement
staff of the FTC have been magnified because of the requirement that
Justice Department attorneys handle various FTC cases tried in the
Federal District Courts.?*” Furthermore, the enforcement staff often has
not followed up on compliance with cease and desist orders ** (see also
app. 4—D). &iven where the staff is reasonably diligent, enforcement in-
vestigations and civil penalty suits take a tortuous course.

While some improvement in the FTC has resulted from recent internal
reforms, more substantial remedial measures are required to cure under-
lying organizational flaws. We also recognize that existing problems may
signal a need for comprehensive review of the Commission’s substantive
authc}rlty with a view toward corrective legislation.

EFFECTIVE ADMINISTRATION THROUGH
SEPARATE ENFORCEMENT

In our view, the Government should be organized around the broad
and substantial purposes it seeks to fulfill. These purposes change from
time to time such that today a broad new purpose of government has
emerged—that of insuring that consumers are protected against defects
in products and improper business practices that the momentum of our
economy makes inevitable.

Whéﬁ f‘.ti)fﬂbifled within one age:ﬁcy, two die.ti*n:t purposes t tend to work

commissioner arn:l staff energies must bﬁ Juggled to aa:c:@n;madate tha
equally important regulatory objectives, each deserving singular atten-
tion. The melding of antitrust enforcement and consumer protection ac-
tivities in the FT'C obscures each and detracts from the efficacy of both
Accordingly, we recommend abolishing the FTC and transferring its
antitrust enforcement responsibilities to a new Federal Antitrust Board
and its consumer prcﬂ:ﬁ:cticrn activities to a new Federal Trade Practices
Agency. '

Distinctions in the administration and enforcement of these two juris-
dictional mandates indicate that the laws presently enforced by the FT'C
would be better served by separate units. Antitrust cases are usually long
and complex; most consumer protection disputes are generally less com-
plicated and capable of more expeditious resolution through informal
procedures. Even though more policy formulation through informal rule-




making is needed, antitrust matters are often appropriately dealt with on
a case-by-case basis while consumer protection problems are more read-
ily amenable to resolution by rules and regulations. Antitrust violations
may result in agency decisions mandating changes in industry structure
while consumer protection violations usually involve imposition of less
consequential sanctions. Finally, whereas the kind of economic analysis
necessary to monitor anticompetitive activity is best performed by a
highly specialized, central agency, consumer protection generally involves
field investigations that can and should be conducted by regional offices.

Separate agencies also would provide organizational forms more at-
tractive to highly qualified administrators and staff. The Federal Anti-
trust Board would attract antitrust experts and economists to pursue
their concerns without diversion by consumer protection matters. Con-
sumer protection experts would be attracted to the new Federal Trade
Practices Agency knowing that the full force and direction of the agency
would be oriented to consumer protection activities. A single, clear man-
date for each area of responsibility would tend to heighten the interest
and response of agency personnel.

The Federal Trade Practices Agency

Single Administrator

All consumer protection responsibilities now within the jurisdiction of
the FTC should be transferred to the proposed Federal Trade Practices
Agency. The agency should be headed by a single administrator, nomi-
nated by the President, confirmed by the Senate, to serve at the pleasure
of the President. Accountability would be lodged in one identifiable in-
dividual. The administrator should be empowered to promulgate rules
and regulations, prosecute violations of agency statutes, review within
30 days, on his own motion, determinations of hearing examiners for con-
sistency with agency policy, and manage staff and budgetary matters.

FTC field offices should be transferred to the trade practices agency.
The administrator should delegate authority to the field offices to handle
many consumer protection cases, giving field directors broad discretion
and responsibility for the performance of those offices. The agency ad-
ministrator should coordinate field activities and take part directly in
those cases which affect nationwide consumer interests.

Adjudication

- FT'C consumeér protection suits for cease and desist orders are presently
tried befoie agency hearing examiners, with appeals from examiners’
decisions to the full commission, appropriate U.S. Courts of Appeals, and
then to the Supreme Court. Adjudication of all other FT'C matters—
temporary injunctions, seizures, and enforcement of orders and sub-




poenas—is in Federal district courts, with appeals to Courts of Appeals,
and then to the Supreme Court.

We propose that the Federal Trade Practices Agency employ the
same method of adjudicating consumer protection cases, except that
examiners’ decisions would only be subject to a limited policy review by
the administrator prior to appeal to appropriate Courts of Appeals.

It is advisable to continue to use agency hearing examiners in cease
and desist suits, rather than initially adjudicate such cases in the courts.
Hearing examiners situated in regional offices can informally and expedi-
tiously resolve many consumer protection disputes. Moreover, consumer
protection problems frequently involve limited sums of money and thus
are susceptible to settlement or compliance procedures prior to the com-
mencement of formal proceedings,’** or may best be resolved by arbitra-
tion instead of complex and costly adjudication in Federal courts.

Consumer Protection Legislation

As the Federal Trade Practices Agency proves effective in enforcing
thDSE gtatutzg initi'ﬂly within its. jUi‘iSdiEtiﬁﬁg it r’niy be dESiI‘abIE to a§1g11
Ellstlﬂg statutﬁsj admlnzstert:d by thg Dapartmﬁnt c:f Agrz::ulturﬁ, the
Department of Commerce, and the Food and Drug Administration of
the Department of Health, Education, and Welfare, should be studied
to determine whether they might better be enforced by the Federal Trade
Practices Agency. New consumer legislation, particularly that dealing
with consumer advocacy might also be properly placed in that agency.
All this would further the establishment of a single, strong agency to
represent consumer interests which are wrongly infringed upon, while

climinating difficulties associated with overlapping efforts.

The Federal Antitrust Board

Though there are good reasons for placing all antitrust enforcement
in one agency, we favor maintaining dual jurisdiction between the De-
partment of Justice and the proposed Federal Antitrust Board. In anti-
trust matters, the FTC has concurrent jurisdiction with the Department
of Justice to enforce sections 2, 3, 7, and 8 of the Clayton Act.?® Addi-
tionally, under section 5 of the Federal Trade Commission Act, the
FTC can enjoin business activities also prohibited by the Sherman Act
(enforced by the Justice Department).

A separate agency, with its total resources focused solely upon anti-
trust considerations, would be able to attain a high level of EKPEITISE:,
particularly in the area of developing and supplying indepth economic
analysis of issues which may be or are involved in antitrust matters. In
dddltl(:)ll to having 1t3 own econornists av:gj.ll:ﬁl:;nf[ﬁ3 the agency would have
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broad investigative powers with authority to require submission of reports
and to subpoena documentary information without the necessity of ini-
tiating formal litigation.

This fact-finding ability could result in the issuance of advisory opin-
jons and industry guidelines which should lessen litigation and the
tendency to handle all matters on a case-by-case basis. It would make
possible a valuable service to the business community, the President,
Congress, and the public through the release of studies and reports of
findings.

The existence of two enforcement agencies permits a division of the
workload and an assignmetit of cases based on the special expertise and
perspectives of each. In this regard, agreements which now exist be-
tween the Justice Department and the FTC should be examined and
continued where appropriate to avoid needless confusion. We propose
establishment of the separate Federal Antitrust Board only after carefully
considering the alternative of vesting all authority for antitrust enforce-
ment in the Department of Justice. Although this alternative would
probably result in increased consistency of policy, elimination of over-
lapping efforts, and possible cost reductions, we have concluded that
the advantages of dual enforcement and the intensive economic analysis
available through the Antitrust Board should be maintained and devel-
oped still further. '

Our perceptions of antitrust enforcement centered around the need

analysis of th.: implications of business practices. We examined the various
alternatives—from a single administrator to a commission—to deter-
mine which would provide the best organizational form to achieve that
objective. On balance, we concluded that significant improvements in
antitrust enforcement would be gained only by providing a form which
must draw upon the expertise of various economic perspectives. In par-
ticular, antitrust policies should be related to the broad economic goals
of the Nation, and that result can best be achieved by institutionalizing
the counsel and advice of a highly placed government economist having
direct access to the Council of Economic Advisers.

We believe that an interchange of economic views and data is im-
perative in all agency deliberations concerning antitrust matters. Thus,
" we have recommended a form which i3 neither a commission nor a
single administrator, but combines some of the advantages of each.

‘The Antitrust Board should consist of a chairman and two economic
administrators. Although we have departed from the single administrator
form to a degree in proposing this structure, we believe the chairman
would enjoy most attributes of agency leadership necessary for effective
regulation. He would be accountable, by statute, for the direction and
Q ' 9’7




operation of the Board. He would be responsible for all executive and
administrative duties, have ultimate responsibility for articulating the
Board’s policies, and would act as the spokesman for the agency. With
this degree of responsibility and authority, the chairman would possess
much the same authority as a single administrator, sharing responsibility
with the two economic administrators only in policy deliberations.

One economic administrator would direct the research and operation
ot the Board’s economic analysis bureau. He would staff the bureau,
carry out the Board’s requirements for economic investigation and
analysis. ai. * report findings, analyses, and recommendations to the chair-
man. He would also participate in Board deliberations concerning broad
policy matters and specifically advise the chairman, pursuant to direct
statutory mandate, on particular proceedings.

A second economic administrator, a member of the Council of Eco-
nomic Advisers, would provide economic advice to the chairman. He
would join in Board deliberations on matters of broad policy and would
spemﬁcally advise the chairman on particular investigations and proceed-
ings based on his perspective as a member of the CEA. He would provide
the agency with a view of the relationships between antitrust considera-
tions and the national economy. He would devote only part-time to these
respensibilities, and his duties would be consonant with his primary re-
sponsibility as an adviser to the President.

In addition to providing important aspects of leadership to those areas
of antitrust enforcement now exercised by the FTC, this composition of
the Federal Antitrust Board would (1) serve as a mechanism for con-
centrated, expert economic advice and data for the Board, the Depart-
ment of Justice, and the affected industries, (ii) merge considerations of
economics and law in establishing policy and deciding particular cases,
and (ili) assure that antitrust enforcement policies are consistent with
the broad and long-range economic interests of the Nation.

The chairman and one economic administrator would be nominated
by the President, confirmed by the Senate, and would serve at the pleas-
ure of the President. The President would also designate the member
from the CEA.

CONCLUSION

If implemented, the proposal to separate the dual roles of the FT'C will
allow, for the first time, eﬁéchvg pursuit of the distinct purposes of each.
The single administrator of the Federal Trade Practices Agency should
help to eliminate those defects inherent in collegial administration as they

relate to consumer protection matters. That agency would be, in our view,

an appropriate organization to which Congress might assign consumer
protection legislation that may from time to time be enacted and transfer
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responsibilities which now reside in departments of the executive branch.
The very existence of an agency devoted to this evolving function of
government should give to the consumers of the Nation a voice which
has cither been lacking heretofore or has been muffled by the fragmenta-

tion of Government responsibilities.
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CHAPTER 5

Securities

PROPOSAL
That the Securities and Exchange Commission be transformed into
a Securities and Exchange Agency headed by a single administrator.
Regulatory responsibilities under the Public Utility Holding Company
Act should be transferred to the power agency.

While the basic functions of the Securities and Exchange Commission
have not changed since 1940, the work of the Commission has grown and
changed dramatically (see apps. 5—A, 5-B, 5~C, 5—-D, and 5—F), corre-
sponding to changes in the nature of the securities industry. From the
Cfgmmissian’s'inceptian’in 1934—when Bethlehem Steel made a public
offering rather than a private placement of a bond issue and thus became
the first major corporation to file a registration statement* under the
‘Securities Act of 1933 —-=—ﬁhngs have increased to the extent that 3,645
‘registrations were processed in fiscal year 1969 (see app. 5—A). Dfﬂlar
value of securities TEgIStEI'Ed under the 1933 Act increased more between
1966 and 1969 than in the préc:edlng 32 years, approaching $87 billion
in 1969 (see app. 5=A)

As the pace of securities ac:tIVIty at:c:elerated during the last two dec-
cades, new prabla 1s have arisen. The SEC and the ﬁecuntzes industry
~are q:c)nfrcrnted with the growth of old and the dev&lgpm&nt of new
classes of institutional investors ‘TRZ!SSESSIIIg unpara]led investment sophis-
kth&tlDﬂ é.nd market strgngth Inc:reases 111 traclzng vglume have. caused

securltles and EuStQmEI‘S fundsg as well as tlﬁups in tha transfer le securi-
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ties by stock exchanges. New methods of financing have evolved, along
with the growth of conglornerates and mutual funds. The use of com-
puter SYStElTl? and DthEI‘ au;amatlcm tec:hnlques to kee:p up with the

dlfﬁﬂultlﬁs yet unr&saived Thﬁ-ze prablems ha,ve bzen E,xaczerbated by
financial 1nstabihty in some brokerage firms.

Finally, serious questions have been raised regarding the level and
structure of commission rates,® the issuance of debt and rquity securities
to the public by members of S&Guntles exchanges,* and the advisability
of one national securities exchange.®

In addition to the lncr6351rig demands to respond to these develop-
ments, Commission attention is diverted by tangential duties pertaining
to the structure of the electric power and natural gas industries under
the Public Utiilty Holding Company Act.¢

All of these conditions impair the ability of the SEC to continue to
perform its stated mandate.

RESPONSIBILITIES IN A CHANGING INDUSTRY

The SEC was created during this country’s most severe depression.
By 1933, the stock market and the national economy were at their lowest
ebb. Half of the securities issued since the end of the First World War
had become worthless.” Resulting Federal legislation, the Securities Act
of 1933, directed the Federal Trade Commission to provide for adequate
disclosure to prevent fraud and deception in the issuance of securities.
The Securities and Exchange Act of 1934 ® transferred that respéns1b111ty
to a new Securities and Exchange Commission and also proscribed fraud

and deception in the trading of securities.
In 1935, as a result of a study by the Federal Trade Commission, Con-

gress enacted the Public Utility I—Ialdlng Company Act, assigning juris-
diction to the SEC. Under the Trust Indenture Acv of 1939,° the Com-
mission was given additional authcr‘lty to protect holders of debt securi-
ties and to prevent indenture trustees from avoiding liability under
corporate indentures. The Investment Company Act?® and Invest-
ment Advisers Act,’* botl passed in 1940, are also administered by the
' SEC. The former provides for rﬁgulatmn of the organization and pro-

cedures of investment companies, while the latter PI‘DhlbltS certain de-
ceptive practices of investment advisers.

The 1933 Act, thg 1934 Act, and the Trust Indenture Act forbid
the sale of securities not prgpeﬂy registered or quahﬁed with the SEC.
The C}Dmﬁnssu}n rewews ‘various documents—to be distributed or made
available to prospective. purchasers In connection with an Qﬁ'erlng or for
tradlng purpéses—ta detﬂrmz.ne conlphaﬂce w;th dlsclésure standards
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issuance of securities under inadequate registration statements, enjoin
distribution of unregistered securities, and recommend prosecutions for
criminal violations of the securities laws.

Other significant functions of the SEC include determining under the
1934 Act he reasonableness of commissions charged by exchange mem-
bers and approving registrations under the Investment Company Act.
It also performs those functions common to all regulatory agencies, such
as collecting statistical information, developing agency rules and regu-
lations and proposing legislation to Congress. Presently, the Commission
consists of five members, ﬁppcunted by the President with the advice
and consent of Congress, to serve 5-year staggered terms. The PI‘ESIdEI’It
by statute, designates the chairman.

In carrying out its statutory responsibilities, the SEC employs I‘ﬁEthDdS
different from those used by the other regulatory agencies. Except for
exchange member charges, the Commission generally does not establish
rates. Its power to exclude would-be members of the securities industry
is premised on the need to protect the public from unscrupulous or under-

financed operators rather than the control of competitive forces through

set forth in agency statutes, rules, and regulations. The SEC may block

entry restrictions. The SEC may issue orders to suspend trading on ex-
changes and to suspend or revoke registration statements. The Commis-
sion may also institute actions in the Federal courts to enjoin violations
of the 1933 or 1934 Acts, deceptive practices, market manipulation, or
any device or scheme to defraud in the offer or sale of a security.

The SEC’s authcsnty most resembles that of a prosecutor insofar as it
investigates, negotiates, and litigates as a matter of course, although 1t
does also undertake to make binding determinations on the merits in
particular cases. While there is no statutory requirement that private
placements be filed with the SEC, it is common practice to submit un-
usual or questionable proposals for such placements to the SEC staff
to obtain no-action letters indicating that registration is not rzquired and
that no enforcement action will be instituted. ,

The SEC has also developed informal procedures for handling com-
plaint cases. If a purchaser feels that he has been injured by a violation
of any securities law, the SEC may investigate his complaint and take
formal or informal action as appropriate. In 1969, the SEC received
over 12,000 such complaints.*® :

Failure to comply with informal SEC advice can have adverse effects.
Generally, underwriters, broker-dealers, and the public refrain from selling
or trading in the securities of, or dealing with a company that risks SEC
censure or suit. Moreover, private actions are often encouraged by an
indication of Commission displeasure. :
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cases in the Federal courts; at the end of fiscal 1969, 181 such cases

were pending.’*

A CAPACITY FOR RESPONSE

The SEC is regarded as one of the ablest of the independent regulatory
commissions. Despite limitations arising from its independent status
and the disabilities of its collegial composition, we believe the Commission
has for the most part carried cut its congressional mandate and in so doing
has earned a measure of investor confidenc:. The need for restructuring
the SEC stems less from past failures than from the necessity for as-
suring that it will be able to respond to the ever-increasing pace and
complexity of the securities industry.

Effective regulation by the SEC is threatened in that:

* The SEC has been unable to obtain adequate support and additional
legislative authority largely because of its independence from Con-
gress and the President.

* The collegial form of organization impedes the ability of the agency
adequately to respond to the growing needs of the securities in-
dustry and the investor, conflicts with comprehensive agency policy-
making and planning, and contributes to delays.

Furthermore, SEC administration of the Public Utility Holding Com-

pa: - Act, because it focuses in large part on technical power matters not
significantly related to securities regulation, interferes with the primary

responsibilities of the SEC.

Effective Administration

Independence from Congress and the President was originally in-
tended to insulate the Commission from undue political influence. In fact,
it has hampered the ability of the SEC to protect the public’s interests as
has its collegial form of administration (see ch. 1). Aithough the Com-
mission has performed acceptably to date with the resources at its dis-
posal, accelerating securities distributions and voluminous trading impede
its ability to respond. For example, the workload of the Division of
Corporate Finance of the SEC increased dramatically during the past
7 years. Filings of registration statements alone more than tripled, while
the number of personnel assigned to that division was reduced (see app-
5-B). As a result, the time for processing registration statements has
nearly doubled, with backlogs reaching unprecedented levels (see apps.
5-C and 5-D). Yet, the budget of the SEC has remained relatively
constant since 1965, and personnel levels for the agency as a whole have
declined (see app. 5—-D, table 1).

Various studies have reco mmended increasiny the funding and man-

o 102




power of the SEC," but neither the President nor Congress has given
full support to these proposals. Even though the executive branch exer-
cises some control over the agency through the budget submission process,
a President is not inclined to support an agency vigorously when he has
little or no responsibility for its direction. For the same reason, Congress
has not consistently allocated enough time and resources to help the SEC
solve its complex problems.

Apart. from manpower, funding, and legislative problems, radical
change_ in the securities industry raise questions about the ability of a
collegial commission to provide adequate protection for the investing
public. Commission statistics portray a brokerage industry that, at the
peak of market activity in December 1968, failed to deliver securities
worth $4.1 billion by the required settlement date.’ In 1962 it was
csnmated that tradlng vcﬂumﬁ on the; New York Stock E};change wculd

1970; a r&cc:&rci 2 937 blllmn sharﬁs were traded on the N ew ank Stcrck
Exchange, a daily average of 11.7 million shares.’” Exchanges found it
necessary to operate fewer hours each day and to close down operations
entirely on some days to keep abreast of the trading pace. Computers are
presently used or are being developed to expedite trading on all stock mar-
kets, but despite the decided advantages of these systems transitional
difficulties have been noted.®

The geometric increase in volume is just one aspect of large-scale
changes in the Nation’s financial structure which demands attention.
Financial instability is a principal factor in explaining why, since the
beginning of 1969, 110 brokerage houses have either failed or merged;
during the fall of 1970, the fifth largest firm, facing economic hardship.
merged with the largest brokerage house.’ In response to these and
related pressures, the 91st Congress in December 1970 passed the Securi-
ties Investor Protection Act to guarci against investor losses of cash and
securities held by broker dealers.*®

In addition, institutional investors—banks, mutual funds, trust funds,
pension funds, and insurance companies—now dominate market trad-
ing, representing 62 percent of the public dollar volume on the New
York Stock Exchange (see app. 5—E). Registered investment compa-
nies have grown from $2.5 billion in assets and 400,000 shareholders in
1940 to $70 billion in assets and 8 million shareholders in 1969.7* Yet,
despite this phenomenal growth, some of the SEC’s activities, inspections
of investment companies for example, have been declining (see
app. 5—F). |

The SEC as a ::Qlleglal body at times finds itself debating what is to be
done while problems in the investment community continue to mount.
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Protracted proceedings and deliberations prevent it from keeping pace
with change in the investment community.

Accordingly, we propose a new Securities and Exchange Agency head-
ed by a single administrator, to be appointed by the President, confirmed
by the Senate, and subject to removal by the President. Replacing the
Commission with a single administrator would focus responsibility for
agency performance on one person and improve agency administration
by eliminating delays attributable to collegial decisionmaking.

The administrator would be responsible for all executive functions
of the agency, including internal management, policymaking within
congressional and presidential mandates, summary actions not requiring
notice and hearing, promnulgation of rules and regulations, granting ex-
emptions, analyzing securities problems, making recommendations on
legislation to Congress, and initiating cases to enforce the securities
statutes and the agency’s rules and regulations.

The position of administrator would tend to attract highly rjualified
individuals having the training and experience to deal with the complexi-
ties now facing the agency. Because more visible than a collegial body,
a single administrator could be expected to be more responsible in his
decisionmaking. He would be more accountable to Congress and the
executive branch and therefore more likely to gain added support for
legislative and budget requests of the agency. Moreover, as a result of
the administrator’s increased direction and authority, the agency would
be able to attract and retain operating personnel of the highest caliber.

Adjudication

The SEC presently exercises judicial functions when it conducts full
Commission reviews of agency proceedings. These review functions, be-
cause they encourage the Commission to act as a judicial rather than as
an administrative body, conflict with the SEC’s responsibilities to pros-
ecute and formulate policy. For the reasons stated more fully in chapter
2, we believe that it is important to change this posture which encourages
administrative delays through dilatory appeals and postpones the enun-
ciation of policy guidelines until formal Commission decisions in in-
dividual cases are rendered. The single administrator would have 30
days for a limited review to assure that examiners’ decisions are consistent
with agency policy. Thereafter, appeals would be heard by the proposed
Administrative Court of the United States.

TRANSFER OF PUBLIC UTILITY HOLDING
COMPANY ACT

The expertise of the Securities and Exchange Agency ought not be
diverted by attention to problems specifically relating to the operation of
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the electric utility or the gas distribution industries. The SEC was origi-
nally given responsibility for carrying out the provisions of the Public
Utility Holding Company Act to protect the investor in subordinate
public utilities from excesses of holding companies. This goal has largely
been achieved.??

Such regulation of public utility holding companies as is now required
is markedly different from the other regulatory activities of the SEC,
and detailed knowledge of the power industry is more readily available
within the Federal Power Commission. Presently the SEC relies on the
staff expertise of the FPC to provide data and analysis necessary to the
disposition of its responsibilities under the Public Utility Holding Com-
pany Act. Legislation to effect transfer was introduced in the 9lst
Congress.*?

For these reasons, regulation of public utility holding companies should
be transferred to the new Federal Power Agency. The Securities and
Exchange Agency, under its other statutes, would still retain the balance
of securities regulatory responsibility over these companies.

Continued reliance on a collegial organization for securities regula-
tion will not permit adequate protection of the investor nor sound direc-
tion for the industry. The SEC in its present form, which has served well
in regulating a less complex and less dynamic industry, is increasingly
unable to adapt to radical changes in the pace and nature of the secu-
rities industry. Establishing a Securities and Exchange Agency headed by
a single administrator and limiting internal review of agency proceed-
ings should result in an organization with sufficient responsibility and
flexibility to deal with the growing problems which face securities
regulation.
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CHAPTER 6

Power

PROPOSAL

That the Federal Power Commission be transformed into a Federal
Power Agency headed by a single administrator. The agency would
administer the statutes and carry out the functions now performed
by the FPC, and would be given responsibility for administering the

Public Utility Holding Company Act.
The production and use of power is becoming central to this Nation’s
economic and social well-being. In the past two decades, our economy
has produced and continues to produce a wealth of labor-saving house-

hold and industrial devices unparalleled in any other society. Yet this
achievement is tarnished by one of today’s great ironies—an increasing
doubt concerning the ability to deliver full and uninterrupted supplies of

gas and electricity needed for the processes and pr(:duc:ts which the Nation
dﬁmandsi

llv&ry thrﬂugh 1ntgr¢;aﬂnﬁctad electncal syste;ns are aggravated by splral-
ing public demand * (see also app. 6—A). As a result, regions of the
country have experienced a succession of brownouts and blackouts.”
Problems of the deliverability of natural gas to meet peak demands and
the possible long-range depletion of natural gas reserves challenge effec-
tive regulation today (sec app. 6—B). The regulatory response necessary
to address these problems must be rapid, flexible, comprehensive, and
anticipatory. Serious questions arise as to the abﬂ;ty of Federal regulation,
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as administered by the Federal Power Commission in its present form,
to provide this kind of response.

"The industries regulated by the Commission are among the most capi-
tal-intensive in our economy and are presently experiencing significant
structural changes.? In light of the lengthy leadtimes these industries
require to implement investment decisions, determination of long-range
policy becomes essential. Yet, Commission structure and procedures, by
allowing delays, impede the development of such policy and have a criti-
cal effect on the supply of power. In our view, a fundamental change in
thfz %trur:ture: Qf the ¥PC is requir&d We re.x:c:grlize that additiana; sub=

gra.l Pc:wer Aggncy hf:acled by a Slngle admlnlstratcrr is a necessary ﬁrst
step in assuring effective administration of regulatory responsibilities.

STATUTORY RESPONSIBILITIES

The Federal Power Commission was established by Congress in 1579
with regulatory authority over water power projects on certain water-
ways and adjacent public lands.* It was originally comprised of three com-
missioners—the Secretaries of War, Agriculture, and Interior. Internal
disputes impaired its effectiveness and caused Congress, in 1930, to trans-
form the Commission into an independent regulatory agency comprised
of five commissioners, appointed by the President, te serve staggered 5-
year terms, upon advice and consent of the Senate.”

Over the years, many new responsibilities have been added to the
Commission’s narrow initial mandate. The Water Power Act of 1920,
as amended, now part I of the Federal Power Act of 1935,° authorized
the FPC to license construction of and additions to hydroelectric facili-
ties within its jurisdiction which are best adapted to a comprehensive
plan for developing and improving waterways. In carrying out this duty,
the Commission is charged with considering such factors as safety, con-
servation, navigation, and recreation. Part I also empowers the FPC to
conduct investigations and collect data on hydroelectric matters, recom-
mend Federal development of hydroelectric facilities, and cooperate with
State and Federal agencies. Hydroelectric projects now provide 17 per-
cent of the Nation’s electricity. While this percentage will likely decline
over the years, the Commission’s regulatory role is complicated by
the increasing use of pump-storage facilities as sources of peaking and

reserve capacity, as well as by environmental concerns associated with
hydroprojects.”
Parts 11 and III I:if the Federal Power Act ® set forth FPC authority

over public utilities engaged in the transmission and wholesale sale of
electrical energy in interstate commerce. The Commission has jurisdiction
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over utility rates, records and accounting practices, securities issuances,
disposal, merger and consolidation of facilities, and the interconnec-
tion and coordination of facilities. It is directed to promote and par-
ticipate in regional committees designed to coordinate planning for power
r.eeds and may conduct investigations of the industry for the purpose of
preparing reports, studies, and statistical data.

In addition, the Commission is the principal Federal agency directecl
to consider the adequacy of the national supply of electricity. It is esti-
mated that over the next 20 years, a 4.3 trillion kilowatt-hour increase
in generating capacity (equivalent to 670 Hoover Dams or 1125 large
nuclear powerplants) will be needed.”

The Natural Gas Act *° established FPC jurisdiction over companies
engaged in the transportation and wholesale sale of natural gas in inter-
state commerce. Such companies must obtain certificates of public con-
venience and necessity from the Commission to construct and operate
facilities, and obtain approval prior to abandoning them. The FPC
may order extensions of facilities or services under certain conditions,
regulate wholesale rates, prescribe records and accounting practices, con-
duct investigations, require reports, and publish statistics.

EFFECTIVE POWER REGULATION

Effective regulation requires that power demands be met at the low-
est cost compatible with the industry’s continued ability to plan for and
meet future needs. We found that the structure of the Commission fos-
ters inefficiency. Specifically, the FPC:

e Formulates policy through a case-by-case approach that results in

formidable docket backlogs;

e Decides critical issues only after unnecessarily protracted procedures

and extensive delays;

e Experiences difficulty in coordinating broad policy directions with

executive departments and agencies;

e Lacks accountability to, and adequate support from the executive

branch and Congress.
Expeditious Procedures

The FPC has experienced considerable difficulty in developing proce-
dures for efficient disposition of controversies, especially where a formal
decision is required. Its propensity to resolve matters by litigation is illus-
trated by events following the Supreme Court’s 1954 decision in Phillips
Petroleum Co. v. Wisconsin ** which held that the FPC should regulate
the rates charged by independent producers for sale of natural gas to
interstate pipeline companies. Six years later, when the agency’s case-by-
case approach had caused a backlog of 2,313 producer rate cases, the
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FPC estimated that it would take 13 years to work through the pending
docket alone.’® Only when faced with this predicament did the Clom-
mission exercise its rulemaking power to obviate formal hearings for
each individual producer.!?

Case backlogs still plague the FPC. Approximately 125 cases awaited
formal hearings in 1970-—twice the number pending 5 years ago. At the
average rate of 37 completed cases per year over the past 6 years, it
would take the Commission more than 3 years just to dispose of that
backlog (see app. 6-C). .

The tendency of collegial bodies to prefer a case-by-case approach in
the formulation of policy, as opposed to rulemaking or other less formal
procedures, contributes significantly to delay. Policymaking by adjudica-
tion means that agency policy may change with the fact situation of each
decided case. By this course, the FPC, in effect encourages Unnecessary
Iitigation, with its accompanying delays and expense. The case-by-case
approach also tends to result in inconsistent and unpredictable regula-
tion, thereby impeding long-range planning and attendant commitments
by the affected portion of the industry. Wasteful backlogs—costly to the
Commission, private litigants, and ultimately the consumer—can be
reduced by informal policymaking. A single administrator would find it
easier than a commission to formulate policy through rulemaking rather
than adjudication, through negotiation rather than litigation. He would
be able to make fair determinations more expeditiously since he would
not have to seek consensus among his coequals nor deal with opposition
from staff abetted by commissioner alliances.

As a corollary to the relative ease with which single administrators can
make policy and anticipate issues that may arise, delays could be avoided
by application of that policy to the facts at the hearing level. Further-
more, cases could more commonly be resolved at the hearing level rather
than upon appeal. The inclination of collegial bodies to develop policy
only as they decide individual cases dilutes the sufficiency of guidance to
hearing officers and, for that reason, promotes appeals: The number of
appeals could be lessened if agency policy were articulated prior to initial
adjudicative proceedings. '

The FPC in its present collegial form is preoccupied with exceptions
taken to decisions of hearing examiners. Our proposal would permit the

administrator, on his own motion, 30 days to modify an examiner’s de-
cision which is inconsistent with agency policy or to remand the decision

to the examiner with appropriate instructions. By this procedure, the
administrator could exercise control over the interpretation and applica-
tion of agency policy through selective review of cases, in addition to
his rulemaking prerogatives. As a result, hearing examiner decisions
would more often conform to current agency policy and the time and
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. expense necessary to arrive at a final determination would be substantially
reduced. Any aggrieved party could appeal decisions of hearing ex-
aminers—of if modified, of the administrator—to the proposed Admin-
istrative Court (see ch. 2).

The constant pressure of appeals from decisions of hearing examiners
diverts Commission attention from setting and adhering to agency
priorities. Long-range planning and such statutory obligations as con-
ducting rate investigations are not pursued vigorously. A single adminis-
trator with a discretionary and limited review, relieved of the need to
obtain consensus for policy decisions, would be able to focus on priorities
for the agency as a whole and for the staff. Also, he would be better able
to devote his time to more effective planning, management, and delega-
tion of responsibilities.

Coordinated Response

Some decisions and responsibilities of the FPC require a recognition
of the interrelated activities and interesis of other governmental agen-
cies. For example, the FPC’s jurisdiction over interstate aspects of elec-
trical energy generally does not extend to fuel sources (except for gas)
necessary for generating electricity. Availability and the price of oil, coal,
and nuclear fuels—now comprising 73 percent of fuel needs for the
generation of electricity—are affected by decisions of other Federal agen-
cies, thus making interagency coordination essential. In the future, this
need will become more acute, since it is estimated that, by 1980, 83
percent of the requirements may be served by these fuels (see app. 6-D).
" As Commissioner John A. Carver, Jr. has noted: “Today the critical
aspects of utility operations are at least as likely to be the subject of pro-
ceedings before the SEC, AEC, Interior, Justice, HEW, or some com-
ponent thereof, as before the FPC.” * Yet interagency coordination,
difficult under the best of circumstances, becomes almost impossible
when handled through representatives of a commission which must
reach agreement before action can be taken. A single administrator, re-
lieved of the obligation to negotiate compromises, would find it easier
to commit the agency to a decided course and delegate authority to
subordinates participating in coordination efforts.

More Adequate Support

As with most of the regulatory commissions, the FPC has carried out
its functions with diminishing resources relative to its workload. Thus,
while the cases set for hearing have increased by 7i percent since 1965,
personnel and budget support has lagged (see app. 6—E). With account-
ability to Congress and President obscured by its plural leadership, the
Commission has also been handicapped in obtaining implementation
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of its legislative submissions. For example, in response to FPC proposed
legislation on electric power reliability aimed at more rapid development
of adequate interconnections among electric systems,® Congress held
hearings but took no further action despite recurring brownouts and
blackouts.

Congressional and executive support would likely improve if both
could look to a single, identifiable individual completely accountable for
agency performance. Increased support, together with revisions of the
structure of the agency and review of its decisionmaking process, would
furnish the resources and framework necessary for effective regulation.
PUBLIC UTILITY HOLDING COMPANIES

In addition to modifying the organization form of the FPC, we pro-
pose transferring responsibilities for regulation under the Public Utility
Holding Company Act ** from the SEC to the Federal Power Agency.
Difficulties encountered by the SEC in administering this act, and its de-
pendence on FPC expertise, are discussed in chapter 5. The reahgnm&nt

would complement the power agency’s existing responsibilities in this
area.

CONCLUSION

If Federal regulation is to respond to dynamic technological advances
and structural changes in the power industry, as well as to rapidly accel-
crating demands for power, that regulation must be accountable, timely,
balanced in the interest of all parties, and coordinated with related
matters. Collegial bodies have not met and cannot be expected to meet
these criteria. With responsibility and authority vested in and delegated
by one man, with limited internal review of agency decisions, and with
Judicial review vested in a specialized Administrative Court, power regu-
lation could be more effective. The Federal Power Agency could establish
appropriate priorities and devote itself to the neglected but important
role of formulating policy to deal with current problems and to anticipate

future needs.
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CHAPTER 7

Communications

PROPOSAL
headed by a vmultimemﬁé;bcrdyj reduced in size from seven to five
members, serving staggered 5-year terms.

 The Federal Communications Commission, established in 1934, is
responsible for regulating interstate and foreign commerce in communi-
cations to assure “¥ % ¥ a rapid, efficient, nationwide and worldwide
wire and radio communications service with adequate facilities at rea-
sonable charges.”” *

FCC REGULATORY DUTIES

Its specific responsibilities include regulating broadcast services, over-
seeing the development and rate structure of domestic and international
telephone and telegraph services, and monitoring the use of special radio
services. In addition, the FCC regulates the use of wire and radio com-
munications facilities for national defense.?

- In carrying out its responsibilities, with regard tc broadcast services,

the FCC acts on applications for construction permits and licenses for
radio and television stations, assigns frequencies, sets operating power,
designates call signs, and inspects and regulates the use of transmitter
equipment. - , »

In common carrier operations—-telephone, telegraph, cable, micro-
wave, and satellite communications—the FCC issues regulations, super-



vises charges, practices and classification of services, sets rates of return,
and licenses radiotelephone and radiotelegraph circuits. The Commission
reviews accounting practices, changes in industry structure, and appli-
cations for construction of new facilities and changes in service. It also
administers telecommunications provisions of treaties and international
agreements.

In spite of funding and personnel constraints in recent years (see app.
7—A), the Commu:ssion’s areas of responsibility have grown dramatically
both in breadth and complexity. It has had to integrate into its operations
concern for communications satellites, CATV, subscription television,
computer utilities, and other technological innovations in communications
unknown and undreamed of at the time of its creation. These tech-
nological advances raise new and far-reaching questions for the FCC.

In the 10-year period between 1958-68, the number of authorized
radio and TV stations doubled to over 10,000; stations licensed in the
safety and special radio services field increased more than 300 percent to
1,723,098; and FCC licensed transmitters increased by 460 percent.?

The E’}Epaﬁsiﬂn rjf its traditic)ﬁal areas ai‘zd the additian crf new ones

c:ty C}f c:c:rnmunlcatujn services arxd thl: 1ndu3tr1&s WhiCh must Supply
those services to meet the Nation’s needs.

A Unique Regulatory Mission

The FCC has a varied mission to regulate three basic areas of com-
munication—broadcast, common carrier, and safety and special radio
services.

The Commission deals with t::~ most sensitive of issues in the broadcast
area since its regulation relates, in part, to prograin content.* This respon-
sibility today affects every user of a television receiver or radio. At the end
of 1969, 98.5 percent of all American households had at least one tele-
vision set and 99.7 percent had :.t least one radio.” The FCC’s regulatory
responsibility, already weighty, becomes more so as new types of equip-
ment with the potential for similar l=vels of use become available and as
the public comes to rely increasingly on audiovisual rather than on
printed matter for informed participation in society.®

Under these circumstances, public confidence in the impartiality of
government regulation of the cc:ntent and transmission of information
over broadcast media is vital to the maintenance of a free society.

In regulating program content and license renewal, the FCC can have
substantial effect upon the political process. The Commission’s “fairness
cimctriﬁﬂ"’ requirﬁs that if a st’atic;n pr&ssnts one side of a cantrﬁrversiia.l

tion r)f Qpp{)SlI‘lg views.” in recent times, thﬁ Ialrness dnctnnﬁ has begn
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involved in several major public controversies, including those arising
from the 1968 Chicago Democratic Convention ® and the broadcast of
cigarette commercials and antismoking spots.” In 1970, a major issue con-
cerned the right of an opposition political party to free time for fair oppor-
tunity to reply to presidential 1. ~adcasts.?

These and .elated responsibilities in the area of program content are
clearly distinguishable from the general responsibilities of other regulatory
commissions in that they involve decisions which are highly subjective,
based on individual value judgments and personal taste. While it cannot
be said that regulation in any area approaches an exact science, decisions
in the transportation, power, and securities areas involving strictly eco-
nomic or legal issues can be made in a more analytical manner. In those
regulatory areas there is a narrower range of judgmental factors. Eco-
nomic regulation is more dependent on the application of accepted
standards and precedents.

While government regulation should be immune from control by
partisan politics in all 'areas, we believe that requirement must be em-

(=]

tion of the broadcast media must be structured so that it protects the
free and open exchange of ideas. Control or distortion of information
at its source might not even be perceived, the damage to society can
be substantial, and there is no remedy through which such harm can
be undone.
‘A STRUCTURE FOR IMPARTIALITY

While it is our view, as set forth in chapter 1, that a single administra-
tor provides for greater administrative effectiveness thanr a collegial body,
we have concluded on balance that more effective administration should
give way to the need for broad-based deliberation and a nonpartisan
environment in the communications field. Those regulatory functions of
government which intrinsically affect the free flow of information and
ideas must be carried out so as to increase the probability that the values

group. ,

A single administrator for the FCC would be in an exceptionally
vulnerable position which, because of its appearances, could impair pub-
lic trust. The public is entitled to assume that the information it obtains
through the broadcast media is not distorted by the political perspectives
of the party in power. Although coordination of regulatory policy with
executive branch responsibilities is important in all areas of regulation,
placing in the hands of a single administrator, appointed to serve at the
pleasure of the President, the power to exercise control over industry
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members through licensing and programing decisions could create
the suspicion of improper political influence over the content of
broadcasting.

When, however, authority is dispersed in a bipartisan commission,
no one poltical ideology or individual interpretation is likely to pervade

the regulation of broadcast content. The collegial form increases the
probalility that internal checks and balances will be effective. Notwith-
standing administrative inefficiencies, that form tends to insulate the
exchange of ideas and information from partisan control and assure that
decisions which are nececsarily subjective in character reflect the per-
sonal values of more than a single individual. Accordingly, we recom-

mend that collegial organization be retained for the FCC.
At the same time, we propose that the number of FCC commissioners

be reduced from seven to five to minimize inefficiency caused by the sheer

number of commissioners considering each issue. This would alleviate
some of the problems of collegial management, while preserving tne
bipartisan safeguards which we believe are necessary in this field of
business regulation.

Alternatives Considered

Since it is the uniqueness of FCC regulation over broadcast content
which requires continuation of the collegial form, we considered placing
this function in a new agency and leaving the balance of the functions
to be presided over by a single administrator. In spite of the distinctions
between broadcast regulation on the one hand, and the regulation of
common carrier and safety and special radio services on the other, we
concluded that these functions should continue in one agency on the
theory that government should organize around broad and substaatial
purposes to avoid an unmanageable proliferation of agency structures.
Con.: nunications regulation is such a purpose. Moreover, we recognized
that the interrelatedness of ihose facets of regulation at this time, and
increasingly in the future, requires that they be regulated by the same

the telephone carriers over $45 million in 1967 merely for intercon-
nections among broadcast stations.’* Most important, broadcast services
are now making expanded use of satellite communications as well as
cable connections for closed-circuit programing.
CONCLUSION

Our proposal to retain the bipartisan commission form for the FCC
is based on the critical importance of maintaining public confidence in
the impartiality of government regulation of program content. A reduc-
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tion in the number of FCC commissioners should result in improved
regulatory effectiveness without raising the prospect of partisan control
over the broadcast media or of individual interference with the free
exchange of ideas and information. '
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Scope and
Methodology
of Study

The President’s directive to the Council was to consider:

“(1) the organization of the executive branch as a whole in light

of today’s changing requirements of government; (2) solutions to
organizational problems which arise from among the 150 pius de-
partments, offices, agencies, and other separate executive organiza-
tional units; and (3) the organizational relationships of the Federal
Government to States and cities in carrying out the many domestic
programs in which the Federal Government is involved.” (White
House press releases dated April 5, 1969, and June 2, 1969.)

At a press conference on April 29, 1969, Mr. Ash, Chairman of the
Council, stated:

“The purpose of our Gr}uncll is to consider the totality of the ex-
ecutive crganization, the independent agencies, the departments, the
other committees and commissions that in turn are all a part of carry-
ing on the executive functions of ths Government and to particu-
larly recc.nmend those ways in which, through organizational
change, the effectiveness of these Government agencies and de-
partments might be improved.”

Among its several areas for study, the Council decided upon the seven
major independent regulatory commissions. Although this study bears
some similarity to earlier analyses of the independent commissions—such
as those of the Brownlow Committee in 1937 and the Second Hoover
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Commission in 1955—its focus has been t}. broad organization of the
commissions, their accountability, and thﬁf coordination with other
governmental units.

Albeit our objective was to undertake a comprehensive review of the
regulatory process, our mandate to develop broad organizational rec-
ommendations required us to narrow the focus of the study.

FOCUS

We noted initially that the 1ndeperid§:nt commissions shared certain
characteristics with other agencies, boards, and commissions of the exec-
utive branch:

* They are multiple-headed bodies to which Congress has delegated

mixed policymaking and managerial responsibilities.

* Their activities directly concern economic and public policy goals
and are interrelated with the responsibilities of the President and
Congress.

These observations suggested that our overall focus should be to apply
organizational principles which would cnable the regulatory process to
become an integral part of the development, expression, and carrying out
of national economic and public objectives. ,

More specifically, our focus was centered on four dimensions of the reg-
ulatory process:

® The internal processes of each of the seven commissions, such as de-
velopment and application of policy, distribution of functions,
personnel considerations, and administrative bottlenecks in the dis-
position of agency workload, but excluding vertical organization
within the agencies and the efficiency of internal agency procedures.

* The relationship of the seven commissions to the Congress and the
President and the development and implementation of national
economic and public policy goals.

* The relationship of the seven commissions to other operating orga-
nizatians exercising similar or related regulatory or administrative
responsibilities, such as the Department of Transportation, the De-
partment of Commerce, and the Department of Justice.

* The effects of the seven commissions on the structure and health of
the national economy and the industries servzng it, including com-
petition, technological innovation, changes in industry structure,
and the interests of consumers. :

Although our study uncovered substantive deficiencies in the regula-
tory process requiring revision of underlying statutes and alterations in
the processes of regulation, we limnited our rc:cﬂmméndatiéns to matters
of structure. e
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APPROACH

For basic background information and preliminary identification of
ssues and problems, we relied substantially on existing published studies
and analyses of the regulatory process, rather than conduct a separate
collection and analysis of empirical information,

Our study consisted largely of indepth interviews wiiwn over 200 par-
ticipants in and observers of the regulatory process. Those interviewed
represented the viewpoints of past and present commissioners and staff,
other government organizations, congressional committee staff, various
regulated industries, nongovernment academic authorities, public ad-
ministrators, and others. Individual interviews were augmented by group
seminars on three special topics: (i) general organizational concepts
for effective administration; (ii) transportation regulation; and (iii)
antitrust enforcement. These interviews and seminars enabled us to as-
certain the major problems and deficiencies of today’s regulatory process.
as seen through the eyes of those most familiar with it.

~To put the issues into perspective, we studied the structure of the exist-
ing cammissions, the statutory foundations for collegial organization, and
substantive responsibilities in each of the regulatory areas. This enabled
us to frame various alternatives to remedy the deficiencies found. We
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APPENDIX 1-A

SUMMARY OF THE MAJOR STUDIES AND LEGIS-
LATION RELATING TO DISABILITIES OF COL.-
LEGIAL ADMINISTRATION

1934 American Bar Association Proposal
This early study called for streamlining administrative machinery by
abolishing independent regulatory boards and commissions :

The committee has reached its conclusion in this regard chiefly
from the point of view of efficiency, proper coordination of govern-
ment activities under a limited number of executives responsible to
the Chief Executive, and avoidance of the confusion that follows upon
the maintenance of a vast number of separate agencies, responsible to
no one, sometimes with overlapping jurisdiction, and each pouring
fourth annually a large volume of rules, regulations, and other pro-
nouncements having the force and effect of law.

It also recommended that administrative positions involving the exer-
cise of juuicial functions not be held at the pleasure of the President,
but inst~ad for terms fixed by Congress.

(Report of the Special Committee on Administrative I.aw before the
57th Annual Meecting of the American Bar Association, Milwaukee, Wis.,
Aug. 28-31, 1934.) |

1937 President’s Committee on Administrative Management

The report of this committee criticized delay and waste that collegial
management encouraged, while viewing the President as a kind of man-
ager influencing Congress on legislative matters and offering legislative
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proposals. Commissions were seen as interfering with the President’s
role as manager, cooperating with him only v-hen they wish to do so.

The committee suggested putting administrative tasks into various
executive departments run by a single-headed bureau.

In the first place, rulemaking by an administrative section does
not mean rulemaking by a single officer, but by an entire hierarchy
of officers whose successive checks are as effective as the collective
efforts of any board. The rulemaking now done by executive dapartﬁ
ments is quite as satisfactory as that done by independent commissions,
with the added element of the effective responsibility to its credit. * * *
On the other hand, so far as administration carried on by a group is
concerned, there is little to commend it. It is on the purely administra-
tive side that the independent commissions are weakest, and gain rather
than loss would result from centralizing control and responsibility,
even in the administration of vitally important regulatory powers.

The study concluded that the structure of commissions was flawed. Good
government, it was reasoned, could not flourish in a planless organization.

(T he President’s Committee on Administrative Management, Report
of the Committee with Studies of Administrative Management in the
Federal Government (U.S. Government Printing Office, Washington,
D.C., 1937).) ;

1641 Attorney General’s Committee

The committee found that commissions had failed to properly delegate
their powers and that the collegial form diffuses rather than focuses
agency accountability. The study suggested that every comimnission dele-
gate its internal affairs to responsibie members; that every agency tribunal
delegate to one or more of its members the power to decide cases after
hean’rxg or an appeal; and that where ultimate authority in any agency
is vested in a single individual, he delegate authority for final adjudica-
tion to such agency tribunals as he may prescribe. :

A minority report proposed a code of standards of fair admlmstratwe
prm:edure It *'u:lwsed that the fl,ll (:(}I‘IlmlSSlt}n be allcnwed to vest in _any

(antzl Rgpart of tlzs fittarngy Ge?ﬁgral.r Gémmzttég on Aa’mzﬂz:tras
tive Procedure (U.S. Government Printing Office, Washington, D.C.,
1941).

First Hoover Commission, 1949
This commission recommended that the commission chairman be desig-
nated by statute as administrative head of each commission primarily
responsible for its administrative duties and for supervision of staff.
To facilitate communication between the President and the Commis-
sion, the task force urged that:
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#* # % each commission be headed by the member most acceptable
to the President. This will enable the President to obtain a sympathetic
hearing for broader considerations of national policy which he feels
the commission should take into account.

This arrangement has aavantages for the commission as well. Over
the long pull, it must function as a part of the Government as a whole.
For one thing, it can a::f:r:nnphsh its duties only with proper appro-
priations and that may require symapathetic help from the Chief
Executive with respect to its budget.

The task force especially emphasized the need for a strong chairman:

Able and intelligent men will recognize that a committee is not
well fitted for administration and that centering that responsibility
in the chairman docs not derogate from the standing or authority of
the other members. Indeed, competent men are more likely to be willing
to serve where a commission is well run under an able chairman than
wliece it is badly managed and no one has the necessary authority to
correct the situation.

The frll Commissinn report agreed with the task force in that all ad-
ministrative responsibility be vested in the chairman. The task fcrce
saw value in commissions, but felt that they could be accomplishing
more:

The very qualities which make these agencies valuable for regula-
tion, especially group deliberation and discussion, make them unsuited
for executive and operating activities.

(The U.S. Commission on Organization of the Executive Branch of
the Gowvernment, Committee on Independent Regulatory Commis-
sions: A Report with Recommendations, Task Force Report (app. N),
Jan. 13, 1949 (U.S. Government Printing Office, Washington, D.C.
1949).)

(The U.S. Commission on Organization of the Executive Branch of
the Government, the Independent Regulatory Commissions, Rept. No.
12, March 1949 (U.S. Government Printing Office, Washington, D. C.
1955).)

Reorganization Plans of 1950

Reorganization Plans Nos. 8, 9, 10, 13, affecting the FTC, F PC,
SEC, and CAB, respectively, sought to strengthen powers of the
chairman he did not previously have: namely (1) appeintment and
supervision of personnel; (2) distribution of business among such per-
sonnel and among administrative units; and (3) use and expendi-
ture of funds. The full commissicn, however, was still left with authority
to. dlStI‘lbutE appropriated funds accoiding to major programs and
purposes. T ' '

o (Réarganzgatwn Plans Nos.
F.R. 3175, 64 Stat. 1264—1266.)

8, 9, 10, 13 effective May 24, 1950, 15
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Reorganization Flans of 1961
These plans, affecting the CAB and the FTC, allowed commissions
to delegate any functions to a division of the commission, an individual
commissioner, a hearing examiner, or an employee. They also transferred
additional functions to the chairman; namely, assignment of personnel,
including commissioners.
(Reorganization Plans Nos. 3 and 4, Plan 3 effective July 3, 1961,
26 F.R. 5989, 75 Stat. 837; Plan 4 effective July 9, 1961, 26 F.R. 6191,
75 Stat. 837.)
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APPENDIX 1-B
Excerpts from:
“The Regulatory Process: A Personal View”
by Philip Elman, Federal Trade Commissioner
(American Bar Association, Antitrust Section, St. Louis, Mo., Aug-
ust 11, 1970.)

Today, when all institutions of government are found wanting, none
cisn—than the

independent regulatory commission. * ¥ ¥

While the criticisms cover a very broad ground, the most fundamental
deficiency has been found to be the agencies’ chronic failure to fuifill their
unique quasi-legislative function of developing and implementing regula-
tory policies responsive to public needs and the public interest. With each
new study and report, there is the same ritual call for better appoint-
ments and improved administration. Yet the agencies go on essentially
unchanged and seemingly undisturbed, with little evideace of basic
improvement in peiformance.

Without a doubt, the theory underlying the independent regulatory
commission was original and brilliant. It emphasized the agency’s in-
dependence; its ability to bring expert judgment to bear upon tech-
nical and complex economic issues; its insulatioi from political partisan
control; its capacity to provide both continuity and flexibility of policy;
and its blending in a single tribunal of a wide range of powers and func-
tions, from general rulemaking to case-by-case adjudication, permitting
the agency to exercise broad discretion in choosing the best tool for
dealing with a particular problem. * * ¥*

We must now look to experience more than theo

Experience shows, I believe, that the independent multimember
regulatory commission suffers from the: é\&fﬁcts of its virtues. Independ-

133 4

130

* % *
ry.



ence, collective deliberation and decisionmaking, and fusion of powers
and functions in a single agency, are all useful values in the administra-
tive process; but we have pushed them too far, relying too much on the
pure simplicities of the original theory and neglecting the lessons of
actual experience. It is time for radical structural reform. * * *

"The public suffers from too much of the wrong kind of regulation.
Broadly speaking, government regulation is necessary and justified only
when it serves the public interest, not the special interests of private
groups or industries. While the lines of demarcation are not always sharp
and clear, we should recognize that preservation of the environment, and
protection of the health and safety and other essential interests of the
public, are proper objectives of government regulation; shielding busi-
nessmen from the risks of competition and the marketplace is not. So-
called infant industries may perhaps need a helping hand from govern-
ment for a short time; but we should not go on sheltering and subsidiz-
ing them forever in the guise of protective regulation. The present trans-
portation mess is an obvious example of what results from misguided
regulation. Regulatory institutions should not be allowed to develop per-
manent lives of their own, impervious to changing conditions and needs.
‘Existing and proposed regulatory programs should constantly be reex-
arined, and, to the maximum ext~nt possible, competition should be es-
tablished and maintained as our national economic policy—in fact as
well as in rhetoric. * % *

According to the theory, the independence of the regulatory commis-
sion would be a source of institutional strength, insulating its members
from partisan political pressures and enabling them to act creatively and
boldly. Its multimember structure would insure that agency decisions
would be reached after group deliberation, providing both a barrier to
hasty or arbitrary action and assurance of judicious and prudent policies.
And its flexibility and fusion of powers would assure that case-by-case
adjudication would be used, not in the traditional manner of the courts
for the purpose of *1pplyir1& established legal rules to particular cases,
but rather for the primary administrative purpose of developing new,
wise, and informed regulatory policies responsive to changing conditions
and public needs.

In each of these basic I’ESpEQtS? however, there is a wide gap between
the theory and the fact of the regulatory process. _

In fact, independence and security of tenure for ag&ncy members have
not achieved the intended result of insulating agencies from undesirable
political pressures and special interest pleading. Of course, government
regulators are—and should be-—subjected to external pressures and influ-
ences. But we must distinguish between those that are improper or harm-
ful to the public, and those that are not only legitimate but necessary and
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partisan, political or special interests; it is quite another to be attentive to,
and indeed welcome, the advocacy of consumer interests and public needs.
Paradoxically, independence and security of tenure tend to encourage the
former and to discourage the latter. In fact, they foster, on the one hand,
agency passivity and a reluctance to ‘“‘rock the boat’” by antagonizing
powerful special interest groups; and, on th ther, an attitude of com-
placency and indifference to those larger pub.... concerns for which there
is as yet no effective ‘“‘people’s lobby.”

Since agency members are appointed for long terms and cannot, for all
practical purposes, be removed from office, the public cannot take effec-
tive action against the regulators directly. * * ¥

So long as the agencies constitute a ‘‘fourth branch’ of government
for whose performance no one holds him accountable, a President is
under little pressure either to seek out the best qualified men or to resist
political influence. It would be instructive to compare the agency mem-
bers appointed over, say, the last quarter of a century with the assistant
secretaries (or assistant attorneys general) chosen during the same period.
Both positions receive the same pay and, theoretically, enjoy the same
status and prestige. In fact, however, the caliber of appointments to the
two categories is vastly different, as are the criteria for selection.

A President knows that after an independent agency member is ap-
pointed, he is essentially on his own; and if he proves to be incompetent
held at fault. On the other hand, an incompetent assistant secretary
reflects directly on the President, his administration and his standing with
the public. Every President incurs political obligations. The independence
of the regulatory agencies tempts a president to satisfy a political debt to a
deserving friend or supporter by appointing him to a comfortable agency
berth. * * *

Another consequence of carrying the ~oncept of independence too far
is that it impedes the development of comprehensive and harmonious
national policies in such broad areas, for example, as transportation, com-
munications, and trade regulation, where a single agency’s responsibility
covers only part of the field. In these areas we should not let the abstract
notion of agency independénce interfere with the President’s constitutional
power and duty to take care that the laws enacted by Congress are faith-
fully executed; that the various agencies concerned do not neglect their
statutory responsibilities; and that the specific regulatory policies followed
by each of them are complementary and coordinated with basic national
goals.

"Turning now to its multimember structure, experience shows that this

produces a dangerous depersonalization and invisibility of agency activ-
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ity. When the public is only dimly aware of an agency as a distant and
impersonal institutional entity, when one man cannot clearly be identi-
fied as responsible, who is there to hold accountable for the agency’s
shortcomings? Group deliberation and decisionmaking also engender un-
necessary delay as well as indecisiven-ss, compromise, and the expedient
of solving difficult and controversial problems by waiting for them io go
away. As everyone with agency experience knows, its multimember
structure is a substantial and frustrating obstacle whenever swift and
incisive regulatory action is rcquired. * ¥ %

Case-by-case adjudication of alleged violations of law has proved to be
inefficient and ineffective, and, in many cases, unfair. Litigation is an
excessively slow, expensive, clumsy, and inadequate process for resolving
technical and complex economic issues. * * *

The strongest argument I would make against agency adjudication of
alleged violations of law is that the blending of prosecutorial and ad-
judicative powers in a single tribunal imposes intolerable strains on fair-
ness. The problem of avoiding prejudgment, in appearance or in fact,
constantly hovers over all agency activity, and is troublesome to agency
members in almost every kind of action it takes. It can arise in the most
subtle as well as obvious forms.

Consider for example, the so-called test case where the agency issues
a complaint in order to establish a new legal principle or remedy. * * *
Agency members frequently take an active part in the precomplaint in-
vestigative and prosecutorial phases of these cases; and the complaint
is usually issued with the knowledge that, because of the novelty and
importance of tize issues, it will be fully litigated and be back for adjudica-
tion on the record. When such a test case does come up on appeal to the
agency members, while there is no bias or prejudgment of guilt in the

classic sense, there is an inescapable predisposition in favor of the agency
position as set forth in the complaint, * * %

An agency member may vote for an order not because he is personally
convinced that there is a violation of law but because he feels, perhaps
in an excess of huinility, that since it is a test case involving a doubtful or
unsettled question of law, his duty is to find against the respondent so
that the case may go on to the courts for definitive resolution. * * #

But the judicial process is designed to insure that the judge is both
neutral and disinterested, and has no interest other than that of applying
the law fairly and evenhandedly. An agency member, on the other hand,
cannot be unconcerned with whether the outcome of the case is to ad-
vance or to retard an important agency program to which substantial re-
sources have been committed. Even the most conscientious regulator
cannot, when he acts as judge, ignore the effect which the decision will
have on the agency’s regulatory policies and goals.
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Moreover, an agency member cannot escape the implications of his
leadership role in the agency. He may fear the effect on staff morale if he
votes to dismiss the complaint or reject the agency position in an im-
portant case. He may prefer to see the onus of dismissal borne by a review-
ing court. And an agency member, qua judge, may well be apprehensive
that dismissal of a complaint will imply that he made an error in having
voted, qua prosecutor, to issue it. ¥ ¥ ¥

'Chus, while I have long held to the opposite view, I am now convinced
that we will lose nothing, and gain much, by eliminating from agencies
like the Federal Trade Commission the function of case-by-case adjudi-
cation of alleged violations of law. This function should be transferred
either to the district courts or, preferably, to a new trade court which is
decentralized and holds hearings in every State, thus bringing the judicial
phase of the regulatory process much closer to the people. The trade court
could be given jurisdiction not only of complaints prosecuted by the
agency, but also private class-action suits brought by consumers and com-
petitors injured by the same alleged unfair trade practices. To permit .
full and comprehensive disposition oi the case by a single tribunal, the
court should have authority not only to issue preliminary and final in-
junctiomns, but also, where appropriate, to award damages, civil penalties,
and other equitable relief.

Relieved of its adjudicative responsibilities, the agency’s remaining
functions should be vested in a single commissioner serving at the pleas-
ure of both the President and Congress, and removable by either (in the
case of Congress, by a majority vote of both Houses). This would permit
the public to hold both the President and Congress accountable for an
agency’s continued failures or poor performance. * * *

Elimination of the adjudicative function will enable an agency to
concentrate its resources on a single central objective: The development
and enforcement of regulatory policies carrying out the statutory man-
date. To that end, it would conduct investigations and studies, utilizing
fully its power to gather information on emerging regulatory problems;
it would make expanded use of its rulemaking authority (including is-
suance of guides and enforcement statements) as the primary method for
formulating policies and standards; it would proceed in court against
persons charged with engaging in unlawful acts or practices, including
those prohibited by valid agency rules or regulations; and it would advise
the Congress and the President on any need for new legislation. All of
ture, are better performed, more quickly and more incisively, by a single
administrator than by a multimember tribunal.

Centralizing full authority and responsibility for an agency’s activi-
ties in a single administrator wili unquestionably facilitate the develop-
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ment and formulation of regulatory policy. It will also lighten the burden
of fashioning comprehensive and coordinated national policies in those
zieas where other government agencies or departments have overlapping
responsibilities.

Moreover, an agency should be no less independent, in the best sense
of the term, because it is under the leadership of a single man. The agency
should still be required to develop regulatory policies that are truly non-
partisan and responsive to public .nd consumer needs, and not to those of
special interest pleaders. By increasing its visibility and accountability to
the public, the proposed change in structure should result in a far greater
degree of agency responsiveness than now exists.

Admittedly, having only one man in charge may make it easier to
exert political pressures on him, bad as well as good. ¥ * ¥ The present
structure of the agencies has failed to insulate them from improper in-
fluences, while the proposed change at least offers the hope of increased
responsiveness to consumer needs and the broad public interest. Nor do I
see any reason why a policy making government regulator should bz ap-
pointed for a long term of years, and not be removable from office
despite continued public dissatisiaction with his performance. Such a
public official should be required to live dangerously in that respect. * * *
If Congress, the President, or the public is disappointed with an agency’s
performance, there should be one man upon whom attention can focus
and from whom immediate improvement can be sought. We cannot do
that with the independent regulatory commissions today; and both they
and the public suffer from it.

With a single man given full authority and responsibility for an

agency’s activities, it should be easier to attract better menr. A President
will be more reluctant to appoint incompetent commissioners, for their
failu:.e will be his failure; their incompetence will be his embarrassment;
continuing them in office, despite poor performance, will be his
responsibility. * # %
I think it would be a serious mistake to transfer the regulatory agencies
to the large executive departments where they would disappear, like the
Food and Drug Administration, submerged under massive layers ol
bureaucracy. Agencies should continue to be independent in that serise—
so that they may be clearly visible, fully accountable, and unable to
blame others for their own deficiencies.

I am not as fearful as I once was that transferring agency adjudica-
tion to the courts would create a competing organ of policymaking. If
the proposed changes should result, as I believe they will, in far greater
and more effective utilization by the, agencies of their administrative
powers—again I stress the tremendotis potential of rulemaking as a prac-
tical and fair method for developing and articulating regulatory policy—
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there will be little danger of judicial usurpaiion of the agencies’
authority. ¥ * ¥

It is perhaps unnecessary to say, in conclusion, that no reforms in
the structure of the regulatory agencies will succeed unless there also are
radical changes in the climate of government and the political proc-
esses. ¥ ¥ * We must institutionalize the means whereby the public
may be aware of, and participate in, political and governmental processes
that affect the guality of all our lives. We must open wide the doors
and windows of government agencies, so that the public may see for
itself what is or is not being done, and demand an accounting from those
in charge.

Every institution of government must be renewed and adapted to
changing social and economic conditions. It is no criticism of the ad-
ministrative process, and the creative scholars and statesmen who have
nourished its growth, to find that it is no longer adequate to the needs
of the present and the future. The current widespread dissatisfaction
with the performance of the regulatory agencies offers an opportunity
for genuine reform. ¥ * % This opportunity should not once again be
allowed to slip by, without meaningful change and improvement.
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APPENDIX 2-A

SUMMARY OF MAJOR STUDIES RELATING TO THE
CREATION OF AN ADMINISTRATIVE COURT

1934 Amezrit:an Bar Assaciatiﬂﬂ Prapesal
mﬁf;ﬁtmg ilf thﬁ ABA in 1934— a.nd reccmmended creatmn Df an admmis-

trative court. Specifically, it urged that : |
. Judu:lal fum:tmns Cif F ederal admmistrativg tribunals i’)e divc)rced
eral admlmstrative court thh apprﬁpﬂa*ﬁ brﬁflﬁhﬂs orin an apprgﬁ
priate number of independent tribunals subject to jadicial review;

* Jrdicial power not be delegated by Congress to any I‘lﬂﬂ]udlﬂial
tﬁbunal :
. ALcrlltmn of dependent bc:ar‘ds and i:DmITHSSlC)le and substantlal
. Establlshment C)f a court (‘:GIISlStlI’Ig f.}f a Iarge number of judges to
permit its organization into divisions and branr;hﬁs ff;r d&mdmé par-
ticular classes of administrative controversies. o -
The commiitee felt that the evils present in the multiplicity of Federal
acdministrative tribunals were mainly due to three factors:
* Combination of judicial with executive and léglslatlvr; pQWEfS
* Insecure tenure of office of administrative judicial officers;
~* Lack of effective lndependent review or judicial control s::f adm;n-
istrative decisions. _ T :
- The court would be patterned to some extent after the administrative
court system in France. It would i éefn appcllate division, power to
i
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adjudicate issues of fact as well as law and would be constituted as a
legislative, not constitutional court.

The committee’s proposal for an administrative court expressly rep-
resented an ideal, rather than something of immediate practical
application.

(Report of the Special Committee on Administrative Law, before
the 57th Annual Meeting of the American Bar Association, Milwaukee,
Aug. 28-31, 1934.)

1936 American Bar Association Special Committee on

Administrative Law

The committee found fault with the seeming incongruity of policy-
making, prosecuting, and adjudicating within the same agency, while
noting that constitutional courts would not ordinarily review the findings
of fact made by the agencies.

Accordingly, the committee recommended an administrative court of
40 judges, 35 to come from the existing Court of Claims, board of tax
appeals, Custom Court, and Court of Customs and Patent Appeals.
The court’s trial division of four sections would have jurisdiction over
claims, customs, and tax matters and would have original jurisdiction
to revoke am:l suspeﬂd all hcenses perrmts rﬁglstratlcms, or \Dﬁhﬁ; graﬁts
tr;a,l sections and wc&u,kl absorb the _}gnsdl,ctmn of the C}crurt cjf Gush:xrns
and Patent Appeals. Decisions of the court could be appealable on cer-
tiorari to the Supreme Court.

(American Bar Association Special f?ammittse on Administrative
Law,61 ABA—Rept. 721-793 [1936].)

1937 President’s Corsmittee on Administrative Management

The committee recomimended crganization of a judicial and admin-
istrative section in each regulatory commission to assure judicial neu-
trality. Transfer of the independent commissions into regular executive
departments was also urged. :

The committee fclt that a separate admlnlstratlve court dealing with
questions of both law and fact would impair the regulatory resporisi-
bilities of the agt:nclés- o : :

(T he Prestdent’s Eﬁmmzttg‘g on Administrative Management, Report
ﬂf the Committee with Studies of Administrative Management in the
Federal Government, U.S. Government Printing Office, Washington,
D.C., 1937.) | ’

1941 Attgrnfsy G—gnéral’s Egmmittecz on Administrative
Procedure

“This committee report provided the basas ft:)r subsequent enactment of
the Administrative Procedure Act of: 1946.

383 i‘uz,*
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It stated that there was a necessity for delegating functions and au-
thority within the agency.
The committee recommendcd the use of hearing cflicers as a separate
.- unit within each agency to initially decide cases. There would be appeal
“of the officers’ decisions to the heads of the agency who might review the
full records. It was felt that the separate office of heariing commissioners
was the kind of internal separation of function which would assure im-
partiality in —agency prCEEdngS.

of judicial functions and recgmmendcd an adm;mstrat,wz court.
(Final Report of the Attorney General’s Committee on Administra-
tive Procedure, U.S. Government Priniing Office, Washington, D.C.,
1941.)

1955 Second Hoover Commission
The commission felt that in essentially judicial proceedings before the
agencies—proceedings in which the remedy awarded is one ordinarily
granted by the courts—there was little protection of private rights. It
therefore urged that judicial functions be separated. The separation could
be to persons not participating in agency adjudications or to the courts.
The commission recommended that:

Congress should look into the feasibility of transferring to®the
courts certain judicial functions of administrative agencies, such as
the imposition of money penalties, the remission or compromise of
money penalties, the award of reparations or damages, and the issu-
ance of injunctive orders, wherever it may be done without harm
to the regulatory process. |

Functions that could not be readily transferred to courts of general
jurisdiction were to be removed from agency control and plac:ed in an
administrative court of the United States.

The administrative court, to be divided into tax, trade, and labor sec-
tions, was viewed as a vehicle for the evolution of agency adjudication
and eventual transfer of all judicial activities from the agencies to courts
of general jurisdiction. 7

(The U.S. Commission on Organization of the Executive Branch
of the Government, Legal Services and Procedure, U.S. Government

' Printing Office, Washington, D.C., 1955.)
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APPENDIX 2-B

SUMMARY OF MAJOR BILLS TO CREATE
AN ADMINISTRATIVE EQURT

The following are among the most significant bills introduced in Con-
gress since 1929 to create an administrative court. None have been
adopted.

1929 Noxrris Bill—(S. 5154, 70th Cong., Second Sess.)

Proposed an administrative court to unify the Court of Claims, the
Court of Customs Appeals, and the Board of Tax Appeals, and to have
exclusive juﬁsdlc:ﬂén in c;laims and tax cases a_nd appellate jurisdiction in

custoims CESES

1933 I.ann Bﬂls( S. 1335 73@1 Cang., First Sess.)

Proposed that the court would have exclusive appellate _]unsdic:tic:rx;
rather than exclusive original: jurisdit:tit:}n in tax cases; in patent cases it
would have appellate jurisdictiah o o .

=

1936 Logan Bill—(S. 3787, 7%::;1, Cong., Second Sess. )

Proposed ‘that all f::f thc: various SPEClahEEd r:.i:rurts be mergéd into an
administrative court. Also prcpgsed transfer of thE agencies’ power to
revoke or suspend licenses, permits, grants and reglstratic:n to the admin-
istrative court, which would have exclusive jurisdiction in these matters.
Répres&ﬁtaﬁve Celler introduced the same bill in the House (H.R. 12297,
74th Cong., Second session, 1936) where it died in committee.
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1937 Logan Bill—(S§. 273, 75th Cong., First Sess.)
Proposed a specialized administrative court t¢ review agency actions re-
garding licenses, permits, registrations, and other grants.

1938 Logan Bill—(S. 3676, 75th Cong., Second Sess.)

Broadened the jurisdictional provisions of the 1937 Lill to include all
final orders and decisions of the Board of Tax Appeals, the regulatory
commissions, and numerous other ageencies. The court would have review
jurisdiction. This bill v-as supported by the ABA, passed both houses of
Congress, but was vetoed by President Roosevelt in 194u.

1953 McCarran Bill—(S. 14, 83d Cong., I'irst Sess.)

Proposed a court with jurisdiction of all cases which would otherwise
be within the jurisdiction of any court of the District of Columbia for
judicial review of an agency action and for the civil enforcement of the
rules, orders, or investigative demands of any agency. The court would
also be able to issue declaratory orders with respect to agency action or
powers and compel or direct taking of agency action wrongfully withheld
cr erroneously applied.

1955 McCarthy Bill—(S. 2541, 84¢th Cong., First Sess.)

Proposed a court which would possess all the powers of a Federal dis-
trict court, and would have jurisdiction to vender judgments, issue orders,
and conduct proceedings under the tax, trade, and labor laws.

1959—(S. 1273, 1274, 1275, 86th Cong., First Sess.)
Proposed a special Labor Court, and Tax Court, and Trade Court
respectively. The courts would be trial courts with csiginal jurisdiction

to issue final orders and judgments reviewable by U.8. Courts of
Appeals.

1963 Bennett Bill-—(H.R. 43, 88th Cong., First Sess.)

Proposed an administrative court with concurrent jurisdiction with
the several agencies to hear and determine disciplinary, enforcement, sus-
pension, and revocation cases. Any agency could petition the court to
accept jurisdiction over trial and decision of any particular cases begun
by the agency. The court would consist of nine members appointed by the
President with Senate concurrence to serve 11-year terms.

L ‘i 1 % e
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APPENDIX 3-A
COMPARISON OF PROCEEDINGS CASES

(Backlog and age)

Fz:ﬁaigsaf
1965 1966 1967 1955‘ 1969 1970

ICC:

Backlogt.2, . .............. 5, 993 8, 050 8, IDB 5, 264 4, 962 5, a5%

Percent changg since 1955,.” cieee. +34.3 +1. —-12.1 —17.2 —11.0

Averagc days to t:::mpletmn 286 219 255 286 262 242
FMCQC:

Backlog 2.3. . . ........... 40 65 73 109 49 94

Percent g:hangﬁ since lgbfl. ... +62.5 482.5 +172.5 ++22.5 +135.0

Average days to completion 4. 542 493 397 468 523 509
CAB: '

Backlog #:5............... 848 933 1, 174 1, 349 991 598

Percent ghange gince 1‘365...5, .... +10.0 -+38.4 +59.0 4-16.8 +17. 6

Average days to completicn 8. 326 306 362 421 285 306

1 ICC annusl reports 1967-70. In the period shown total proceedings cases and backlog have declined but
the number of ICC ecases over 4 vears old has risen from 16 on Mar. 31, 1967, to 224 on Mar. 31, 1970,

3 Backlog is imited here to docketed or ﬁlad tiraceedings cases at fiseal vear end.

1 FMC annual reports 1967-70.

1 Docket records FMC. Confined to cases deciﬂed by i:nmm,issi:)n End does mjt 1n{=1uda rulemaking proceed-
ings, special docket or informszl docket.

$# CAB annual reports 1966-67 and CAB Dockats Qiﬁce

-8 Office of Management Analysis, CAB. :

. NoTeE.—In all 3 agencies, the number of proceedings cases has been reduced by modified hearing practices
such as ad hot procesdings and general applicsting rul&. S . . .. .




AFPPENDIX 3-B

COMPARISON OF GROWTH IN TRANSPORTATION
TRAFFIC WITH EXPENDITURES AND PERSONNEL
LEVELS CF THE ICC, CAB, AND FMC !

Gross national product: 1965 1966 1967 - 1968 7969
Amount (in billions) .. ........ ... 654 721 769 828 901
Percent change from 1965................. +10.2 417.6 +26. 6 +37.8 -

Intercity ton-miles: - » ,
Amount (in billions) . . . . ... ... ... I, 638 1, 747 1, 765 1, 838 1, 900
Percent change from 1965................. -46.7 +7.8 -+12. 2 +16. 0

Intercity passenger miles:

Amount (in billions).......... . ... 520 971 1, 021 1,081 1,130
Percent change from 1965................. =+5.5 +411.0 -+17.5 +22.8

Interstate Commerce Commission :

Expenditures (in thousands)..... . 26,491 27,254 27,107 23, 706 = 24, 582
Percent change from 1965................: 2.9 2.3 —10.5 —-7.2
Personnel 2...................... 1,098 1,953 -1, 929 1,899 - 1, 802
Perceut change from i965......... ....... —=2.3. "—3.5 =5.0 —9.8

Cliivil Aeronautics Board : ST O

! Expenditures (in thousunds)....... 11,205 10,856 11, 536 9,074 -~ 9,839
Percent change from 1965................. —3.1.. 3.0 —19.0 —12.2
Personnel?....................... =~ 630 10 651 - - 654
Percent change from 1965................. L9 +3.3 - +3.8

F edgral Maritime Commission : 2
" Expenditures (in thousands)....... 2,857 3, 576 3, 704
Percent change from 1965........:........ 25. 2 29.6
Personnel............... e il 240 : 253 242
Percent chaﬂgﬁ frum 1955 +2.5 +5 a8 5, 4 +0.8

' A1l data on: ﬁscal vear bErSlE E}EEEBE for intercit:;y tcm=miles and passenger miiles whmh are on a calendar
vear basis. .

2 Adjusted for ICC ﬂﬂd CARB transfers to the Department of Transpgftatmn

SBoURcEs: U.8. Budget and Appendix, 1967-72; Transportation Association of Afnerica, “Transportation
Facts and Trends’ (7th ed. 1970).
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APPENDIX 3-B
Chart 2
COMPARISCN OF ICC FUNDING LEVELS
FISCAL YEARS 1967 — 1971
{DATA ADJUSTED FOR COMPARABILITY F

\D\
M\
. m
“]
—
X

MILLION OF
DOLLARS

29 —_— — -

N
o
I

*ADJUSTMENTS FOR ISTATL.ITQE\" CHANGES —— PAY RAISES,
F‘Eﬁ DIEM AND DEF‘ARTMEN'! OF TRANSPORTATION TF{ANSFERS

[Source: —'Hgéﬁﬂ 15 on Department of Transportation and Helated Agencies Appropri-

tions for 1971 Before a Subcommittee of the House Camm;ttee on Appro-
riations, Nme;g -first Cgﬁgress 2d Sess., pt. 3, 387 (1970).] .
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APPENDIX 3-E

PERCENTAGE CHANGES IN MOTOR CARRIER
OPERATING RIGHTS APPLICATIONS AND
ICC HEARING EXAMINER-ATTORNEY ADVISORS
EMPLOYMENT LEVELS
FISCAL YEARS 1967 — 1971
PERCENTAGE
80 o - I

+20 —

+10 — -

HEARING EXAMINER & ATTORNEY
ADVISORS EMPLOYMENT

MOTOR CARRIER OPERATING
RIGHTS APPLICATIONS

.30 L 1 \ - -
1967 1968 1969 1970 1971

[Source: Submission of Interstate Commerce Commission for fisca! 1971 budget request.]
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APPENDIX 3-F
Table 1

BUDGET, SELECTED WORKLOAD, AND PERSONNEL
COMPARISONS FOR THE INTERSTATE COMMERCE

COMMISSION
Fiscal vecr
1965 1966 1967 1968 1969 1970

Expenditures (in thousands)

Actual.................. 26,491 27,264 27,107 23,706 24,582 27, 464

Adjusted acutal '......... 26,491 26,380 25,361 21,058 20,495 19, 331

Percent change from 1965

{adjusted actual)............... —. 4 —4.3 —=20.5 -—22.6 —28. 7

Workload :

Cases2............ ce-v.. 9,575 11,572 7,677 7, 465 7, 508 8, 334

Percent changg frﬁrn 1965......... 4+20.8 —19.8 —22.0 —21.6 —13.0
Personnel:

Average................ 2,3993% 1,955 1, 929 1, 899 1, 808 1, 802

Percent chszge ft::rn 1965, ciess.:. —18.6 —19.6 —20.8 —24.6 —24. 9

! Personnel c:)mpsnsatign has been adjusted for pay rnte changgs while remaining expenditures have been
adjusted for inflation, both sinca 1965. . . )

" 2 The number of formal’ héaring cases has been mducgd over o recent periﬂd t}f ygars hy modified hearing
practices. In spite of this, there has beemn an inersase over the last 4 vears in this type of case. The workload
noted above is believed understatad since the ICC also has responsibility for regulation of carrier rates,
practiceas, uperating authority, and finances; enforcement of statutes am:l regulations affecting transporta-
- tion and earriers; and review of carrier accounting and statistics.

3 Includes 401 pnsitmns latgr transferred to the Department of Transpcirtatian

Scm&r.:g tT =. Buﬂgat and Appendix 1967-72.
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Table 2

BUDGET, SELECTED WCRKLOAD, AND PERSONNEL
COMPARISONS FOR THE FEDERAL MARITIME

COMMISSION
Fiscal year
1965 1966 1967 1968 1969 1970

Expenditures (in thousands): , :

Actual. . ............... 2,857 3, 091 3, 454 3, 576 3, 704 3, 947

Adjusted actual '. . ...... 2,857 2,985 3,232 3,177 3,088 2, 776

Percent change from 1965

(adjlgtedactua]}..”””..,.,; +4.5 +13.1 —+11.2 +8.1 -2 8

Waorkload: '

Docketed cases 2. . ....... 75 52 66 100 50 171

F‘:rée:itf;haﬁgcfram 1965......... —30.7 —12.0 -+433.3 —33.4 ++128.0
Fersonnel: ' ) :

Average. ............... 7 240 246 254 253 242 226

Percent change from 196& cieea.. 2.5 +5.8 +5. 4 4.8 —5.8

] Persnnnel gampgnsgtiqn has been adjﬁsted for pay mta enangas while remaining axpenditu:aa have been
adjusted for infiation, both since 1965.

2 PDocketed cases are those cases formally recelved by the FMC's Office of Hearing Examiners and are illus-
trative of fﬁﬁnﬂ adiadieation in the FMOC. Theabove data is anunderstatement of the total FMC workload,
which also ineludas Eﬂministraﬂun at ?arigus shipping 5ta.tut§¥ and feg:ﬂatian s)f dﬂmestic Qﬂshﬁra ami
intematlﬁﬁgl waterbame commerce.

Et;trm:ns U. E. Euﬂget am‘i Appendlx, 1967‘2'?2g Budgat Submisshms Statiatieal ngklogsi Eummary,
1967-72. :




APPENDIX 3-F
Table 3
BUDGET, SELECTED WORKLOAD, AND PERSONNEL
COMPARISONS FOR THE CIVIL AERONAUTICS
BOARD

Fiscal year

1965 1966 1967 1968 . 1969 1970
Expenditures (in thousands): ' '
Actual................. 11,205 10,8
Adjusted actuall......... 11,205 10,5
Percent change from 1965 7
(adjusted actual)............... —6.1 —3.6 —28.1 —26.8 —30.6
Workload:
Routecases 2. ,.......... 68 73 8! 9] 11€
Percent change from 1965......... +7.4 <25, +33.8 -+70.
Personnel: i
Average. ............... 3 836 610 770 651 654 658
Percent change from 1965......... —27.0 —7.9 —22.1 —21.8 —21.3

56 11,536 9,074 9, §
16 10,801 8,063 8,204 7,77

[ ]

1 Personnel compensation has been adjusted for pay rate changes while remaining expenditures have been
adjusted for inflation, both since 1965.

2 One of the CAB's principal activities is the award of operating authority. Route cases are a measure of that
activity and the above data shows an increase in formasl hearing route cases. However, total workload
encompasses other CAB activities, such as regulation of rates and fares, regulation of agreements and inter-

- loeking relationships, and subsidy support of air service. ‘Thus, the above data is believed to understate the
CAB's total workload. )

Includes 206 positions Iater transferred to the Department of Transportation.

S0URCE: U.8. Budget and Appendix, 1967-72.
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APPENDIX 3-H

PASSENGER REVENUES

1939 — 1967 .
MILLION MILLION
DOLLARS DOLLARS

5000 —— - 6000

4000 |— _— ' 4000

3000 - — e

DOMESTIC SCHEDULED
AlIR CARRIERS

CLASS I RAILROADS

INCLUDING COVIMUTATION
, - /{2000

CLASS I RAILROADS
EXCLUDING
- COMMUTATION

g \
1000 |—on i ‘5{
) | —K

1000

, , l | | NINTERCITY SCHEDULED
o IF—I?-?I:—:F’F‘T—‘I Loty dprg g by, Busservice | o

1945 1950 19656 1960 1965

[Source: ‘Bureau of Ec@nﬁmms lnterstste Camrﬂert:e Cammlssmﬁ Trar!spi:rt
Economics 9 (Navember 1863) ]

| 163




"(0L61 ‘po UaL) ,SPUALY, PUE $j98 TOHEHOASUBLL,, ‘BIHIULY JO UONE0SSY uoryejodsteL], {8008

"VV Aq DjBUIS LAODTEAI y

"N Y.L ATSUUIRA] ¢

“sombyupe) Suppiodat JuslvgIp U0 PAsel A6 ALY ‘sisayjuored ur %%@ 10 18D 80IMOS 635 g
ém_Es ol s.g,_,_ pUB aI1g-10; 0q SOPTIUY |

(roge 8% (D)%l 19 (eL) oty 91T WP €W WP OTH 08, U
of" 067 L6 (6er) 6Ll 1'9 (eLy2ll 12 16E GG %66 TP LGL T
¢1*  6¢e 66 (8D ¥I 19 (sL)Lot coz 19 0% 68 ¥ IeL
¢1' g ¥6  (LI)1 99 (18) 911 161 g€ gIT I8  0'ek IeL o
o' 161 €% (om) sl L9 ()OI L'®E %€ 616G £ 60,
0" 68 76 131 6L 66 H'LI 662 817 S I'W 66 U
W6 Ll 8% £%6 611 6°¢1 €C SLI ¢ S6 189
€0 08 6% % S0l gl 12l 68l €91 6Ll 29 LeS T
10" 60" 6% 0¢ 01 ¢ Tl L1 €9 9§l W U
00 00 9% & el % C6 65 001 9 €19 6L U7

W23 JUMOME MUY g JUNOWR  fuadkad (PR uada] - JUNOWE 2%%;,, unowsy  Juaklg  punousy

i spupi sy syppwug  apddpg pup oy
(so[u-uoy Jo SUOTq uf)

((SSTHAXT ANV TIVIX HNIQN'TONI) SIAOW A9 LHOITH XLIDYLINI

I-¢ XIANEddV

Sty 6061

RN )
RN
St
;_,..,%,__ .
reaeer .%g
rOgel
B« 7

O

Aruitoxt provided by Eic:

E



*(0461 ‘PO L) SPURLY PUS 8108 U0 BMOSTRLT,, ‘SIISUIY JO U0JIBI0ESY %%E%gé& FHN0E |

"Jper) 103uossed )B]SRIUT SAPM[IXY |

9°1¢ 6Tl 1801 g0t 001 001 001 0 L1
666 1771 1201 001 QoI o001 001 0 LU
9°1¢ ¢l 1L6 oot 00l 001 001 0 %2 ,
€68 L0t 066 g0t 001 Q01 001 0 - ]
(uzssaq) (p1om5as by poy sy hy (omv puv iiv)
901 41 4 masag)  (suonpi ) il
paromaai affory 4aums mqng aoailg 03]
saduassod paypmday  saow daduzssod pojo J
1(apowr 13d sapm 198 uassed jo Juasray)
79AQ “TIAVEL YTDNASSVd E@ﬁa&%
66 ¢'%9 990 2 001 G°¢l 1l 1G 6% 0% 000 CUUUTUTTTTTTUTURSGL
+66 119 L66 1 001 6%l 0l b 098 09 o001 961
66 609 oL6 1 001 376l 60 ¢l 6 '8 96 001 "9961
66 129 698 ‘T o1 LUl 60 ) 098 066 001 ¢961
(juassad) (puassad) (suorppru sjoup? sayv 035 qaip | |
001 1 &4 S u) suo g pup skayy 09 msaueq aujedid .
panmaas afon ay o vmL o oy iz
1yl papnday péumes oo [ Ny
(spow 33d sopw-uoj Jo Jurag) o

DEAR

GILVINDTY XTIVHAQAA THOMIHA

[-¢ X1aNdddv

O

=

§
3
H
;
;

E



AVERAGE LOAD CAPACITY, LOAD
CLASS

APPENDIX 3-K

LENGTH OF HAUL OF
CARRIERS OF PASSENGERS

LOAD
Average number
of passengers

(per unit):

Iiilles

CAPACITY
Average number
of seats

LENGTH OF HAUL

(milgs)

1939

o
il
v L3 G

oON O
%1 I (o]
e TR

14.
26,
72,

‘Q‘ \m‘ mw

1, 215
13, 559
122, 071

56. 2
53. 8
18. 6

. 394

1947

19.
19.
21.

oo

6, 105
20, 982
45, 921

29.9
34.3
70.0

9, 364

36, 746

153, 300

W o
eNs
Dy e B

474
45

111

1950

el ]
NoN
oM~

8, 029
17, 030
31, 760

L
n
QD -

- 461
R
128

1955

W
2
o =

31, 371
31, 059
105, 600
63. 3

1
27.0

ot [y
]
© 0w

I

1960

38.
17.
19.

LR s R

- 30, 557

13, 307
21, 258

52, 920
29, 375
71, 409

- 58. 6
45.3
29. 8

583
78
139

FACTOR, AND

INTERCITY
1965 1968
48. 8 52.9
19. 2 18. 8
23. 2 22.9

51,888 87, 508
15,813 15, 370
17,338 13,110
89. 2 100. 8
39. 8 40. 0
68.0 74.0
94,787 166, 871
32,807 32, 702
50,818 42, 364
54. 7 52. 5
48. 2 47.0
34. 1 30. 9
614 651

94 92

125 95

A Laad factor is the pareeut of capaaity utilized; it is determined by dividmg cither the average number
of passengers per unit by the avers.gg number of seats per unit or by’ di?iding the totasl passenger-miles
b'y the totsl seat-mﬂea . .

Sﬂﬁncs Tmn&pﬂrtatiﬂn ,Aasqmgtian of Americ.a, "Transpnrtatinn Facts gm:l Trends" 15 (7th ed. 1970)
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APPENDIX 3-L

PIGGYBACK AND CONTAINERIZATION TRENDS

Containerization is ¢ue of the most efficient methods yet found for
shipping many types of products long distances. Piggyback or TOFC
(trailer on flatcar) service refers to the transportation of cargo in high-
way trailers or van-size containers using both rail and motor carriers.
Fishyback movement is the transportation of cargo in trailers or van-size
containers by water carrier and by the facilities of another mode.

‘These movements combine the benefits of transport by truck with the
long haul economies of rail or water transport. This service allows rail-
roads and water carriers to be in a position to compete for traffic at
locations not directly served by them and make available to motor car-
riers lower cost movement over long distances. The piggyback principle,
which allows various combinatiors of intermodal freight movement,
offers shippers and carriers lower costs and improved means for co-
ordinating the service characteristics of several modes.

The growing importance of piggyback between 1955 and 1969 is in-
dicated by table 1 which shows that rail piggyback carloadings are in-
Creasing as a percentage of total carloadings.

One of the largest container markets now  .ierging is that of mari-
time transportation, including both foreign commerce and domestic
coastline, intercoastal, and offshore movements. It is estimated that the
total van container fleet for U.S. foreign and domestic maritime trans-
port will increase by 1977 by about 11 percent, with annual world con-
tainer production reaching 53,500 units.? .

The underlying demand for containerization has led to a growth of
U.S. container ships (including those with partial capacity) in recent
years. T'able 2 shows that total container capacity increased over 300
percent between 1966 to 1969. S

About 55 to 60 percent of the general cargo trade of the United
States, based on 1965 shipments (which is 15 percent of total U.S. ex-
port/import cargo) is highly to moderately susceptible to containeriza-
tion, according to trade sources. This indicates that at least 9 percent of
the total export/import cargo of this ééﬁﬁtfy will be a market for im-
mediate containerization with expanded technology, lower labor costs,

systems development, one-port service, and the transferability of contain-

~ ers to other modes of transportation.

% Kaiser Aluminum, Inc., k‘,‘GQntaiﬁgfiija}tién,' An Outlook to 1977.”
160
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APPENDIX 3-L
Table 1

COMPARATIVE TRAFFIC SUMMARY: CLASS I RAIL-
ROAD REVENUE CARLOADINGS AND PIGGYBACK
CARLOADINGS, 1955-69 |

Revenue carloadings Piggyback carloadings

Percent change Percent of Percent change
Year Amount Jrom 1935 Amount total car- Jrom 1955
(decrease) ‘ loadings

1955, . c0eevennn. 37,636 ......uue... 168, 000 'C) T
1960. ............ 30,441 (19. 1) 554, 000 1.8 229. 8
1965. ............ 29,248 (22.3) 1, 034, 000 3.5 515. 4

1969............. 28,292 (24.8) 1, 344, 000 4.8 700. 0

1 Negligible.
HSouRce: Association of American Rallroads.




APPENDIX 3-L

Table 2

U.S.-FLAG CONTAINER SHIPS 1966—69

Fune

1966

Number of container ships. . . ..........._..... 40
Cc"ita;n:fcapamtyl.g.....i.-.-.,i,..“”.!__ 9, 334
Number of ships with partial capacity. . . .. ceee . 29
Eantmﬁercapaclty.i.._””.,,....”..-.;;.“; 2, 322
Total ships with container capacity....... 69

Total container ':apaslty..._“”. e a.. 11, 656

1 Number of container units.

Fune
71968
70
22, 569
88
9, 763
158
32, 332

Fune
18969
79
33, 576
103
13, 554
182
47, 130

Percent
change
1966—-69
97.5
259.7
255. 2
483. 7
163. 8
304. 3

S8ovUrcE: Compiled from data supplied by the Maritime Administration, Department of Commerce,




APPENDIX 3-M

TECHNOLOGICAL INNOVATIONS, INTERMODAT, RE-
LATIONSHIPS, AND GOVERNMENT PROMOTION
THROUGH DIRECT SUBSIDY

Innovation ICC FMC CAB Subsidy
Air transportation:
Jumbojets.. ... ... ... Lo L L L. X L. X X
Supc:rscsmcaxru‘anspﬁrt..“..;”,.i;,@.;—,“.i,.“ X ...... X X
Vertical liftaireraft. .. ..................................... X xX
Highway transportation:
Spe::iahzedﬁ-ucks = X e
TWIn—traﬂEr::Gmblnathns ...... P 4 B
Exclusive busroadways. . ....................... . X
Pollution free automobiles.. ............ ... .. i xX
Containerization. . ............................. X =X B
Pipeline transportation:
Slurry pipelines. .. ............................. 2
Solid pipelines. ... ... ... ... ... ... ..... ... ..... X e
Rail transportation:
Unittrains. ... . ... ... ...0uunenn... D <
Piggyback service. .. ..........c. ..., X X X L.
Jumbo freightecars. . ........................... .
Automated freight car cnntrt:’al ................... -
Autggntram.””..“.-....i...!.“...,.”“i X .o X L.
Highspeed intercity passeng:r rains.............. X .,..... X X
Water transportation:
Nuclear powered merchantships....................... "X ...... xX
Large integrated tOWS. .. .. ..ivennnnnnnnnnnnne X0 X
Barge carryingships............................ X X ... X
antalncrandrﬁllan/aﬁ’shlps..“,_“;g;-._r;......,. X X ... X
Modernized shipbuilding.............................. X ...... x
Hyclrt:fmlr;hlps.!.“.,“”“.”i..i..,..” ....... X X ... xX
Urban mass transportation (e.g., monorail, rapid raxl
transit, rall-bussystems)”.,g...g.i.,,..,.”,é..,. X ...... X X
Air cushion vehicles (eg,bcats, traing)............... X X X xX
P;pehrlg travgl feg, g;awtsravacuum, trains)........... X ...... X X

' X= Indicates rgglﬂgtnrg agem}y invglvement or Government su’bsid? by Depgrtmant of T:anspgrtation,
Maﬁtimﬁ Administratmn, Department nf Defense, or Atomic Energ;: Commission.

SGUEEE t:nmpileﬂ fram Transportation 'Agsgcmtian gj Amerlga “Transpnrt ’Iechnnlﬁgical Trends,’’
(i’)etc;ber 1970). - - : : v Le . :
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APPENDIX 4-A

Excerpt from:

Report of the ABA Commission to Study the
Federal Trade Commission *

¥ * * The FTC of the 1960’ is probably superior to most of its pred-
ecessors, but continues to fail in many respects. Through lack of effec-
tive direction, the FTC has failed to establish goals and priorities, to pro-
vide necessary guidance to its staff, and to manage the flow of its work
in an efficient and expeditious manner. | o
All available statistical measures of FTC activity show a downward
trend in virtually all categories of its activities in the face of a rising
budget and increased staff. Moreover, present enforcement activity rests
heavily on a voluntary compliance program devoid of effective surveil-
lance or sanctions. It thus appears that both the voluine and the force
of FTC law enforcement have declined during thisdecade.
. We believe that the FTC has mismanaged its own resources, Through
‘an inadequate system of recruitment and promotion , it has acquired and
- elevated to important positions a number of staff members of insufficient
- competence. The failure of the FTC to establish and adhere to a systern
* of priorities has caused a misallocation of funds and personnel to trivial

‘matters rather than to matters of pressing public concern.

"The primary responsibility for these failures must rest with the leader-
Shlp -of the GDIIIH"ILSSIDIIIH féx:ent yﬁaiggbltterpubhc dlsplays of dis-
- sention among Commissioners have confused and demoralized the FTC

staff, and the failure to provide leadership has left enforcement activity

- 1Sept. 15, 1959, at 1-3 (f@gtnétés'z.ﬁﬁiiftEd)"’.”:s" o




Turning to specific areas of FTC efforts, we find, first, that in the
field of consumer protection, the agency has been preoccupied with tech-
nical labeling and advertising practices of the most inconsequential sort.
This failing derives in large part from a detection technique which relies
almost exclusively on the receipt of outside complaints.

At the same time, the FTC has exercised little leadership in the pre-
vention of retail marketing frauds. In this important field, the FTC has
failed to build upon its most imaginative undertaking, the District of
Columbia pilot project. Although emphasizing the need for State and
local effort, the FTC has kept its Federal-State coordination program
patently understaffed.

Unjustified doubts within the FTC as to its power or effectiveness in
dealing with local frauds have caused it to remain largely passive in this
area of enforcement.

We recommend a new and vigorous approach to consumer fraud.
The FTC should establish task forces in major cities to concentrate ex-
clusively on this problem. These task forces should be given ample man-
power and authority to pursue localized frauds expeditiously and
effectively.

We see in this project a source not only of improved enforcement but
of substantially expanded knowledge as to the nature and significance of
consumer fraud. We would expect the project to generate both new
initiatives in the enforcement of the Federal Trade Commission Act and
proposals for new legislation in the field of fraudulent and deceptive prac-

tices. Furthermore, it would establish new lines for communication and
cooperation with State and local agencies. We also believe that effective
law enforcement in this area requires the creation of new procedural
devices, including a right in the FTC, in appropriate situations, to seek
preliminary injunctions against deceptive practices, and some form of
private relief for on behalf of consumers injured by such practices.

In the antitrust field, we believe that the FTC can perform valuable
service in bringing the administrative process to bear on difficult and
complex problems. We therefore propose that the concurrent jurisdiction
of the FTC and the Department of Justice in antitrust enforcement be
retained. We urge, however, that the present allocation of enforcement
 resources be reexamined and realigned in a manner more nearly con-
sistent with the objectives of antitrust policy.

The work of the FT'C’s Bureau of Economics has been of substantial
value. We think, however, that its public acceptance would be improved
by a structural division into two separate units—one to prz:}wdﬁ support
to the enforcement work of the FTC, and the other to engage in funda-
mental economic research.

165
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Finally, we believe that several serious and pervasive deficiencies at
the FTC must be acknowledged and corrected.

First, it is imperative that the FTC embark on a program to establish
goals, priorities, and effective planning controls. We recommend estab-
lishment of a special staff committee to review the current backlog of
pending matters and to recommend to the Commission the closing of
files of marginal significance. We further propose the immediate expan-
sion and invigoration of the Office of Program Review to take primary
responsibility for proposing to the Commission ways and means of coordi-
nating future operations. .

Secondly, the agency must recognize that some of its most serious prob-
lems—such as excessive delay and the conflict at the Commissioner
level between the functions of prosecutor and judge-—can be solved by
greater delegation of authority to the staff. We recommend that the Com-
mission confer on its bureau directors the authority to issue complaints
and close investigations, on its General Counsel the authority to seek pre-
liminary injunctions, and on its projected consumer-protection task forces
the authority to initiate and close investigations, issue complaints, and
otherwise act as operating bureaus with respect to its own programs.

Third, Commissioners have been criticized for making themselves avail-
able to those representing respondents or potential respondents on an ex
parte, off-the-record basis. The Commission should define and publish
criteriu concerning the circumstances under which businessmen and their
attorneys may confer with Commissioners at all stages of its proceedings.

In conclusion, this Commission believes that it should be the last of
the long series of committees and groups which have earnestly insisted that
drastic changes were essential to recreate the FTC in its intended image.
The case for change is plain. What is required is that the changes now be
made, and in depth. Further temporizing is indefensible. Notwithstanding
the great potential of the F'T'C in the field of antitrust and consumer pro-
tection, if change does not occur, there will be no substantial purpose to be
served by its continued existence; the essential work to be done must
then be carried on by other governmental institutions.
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APPENDIX 4-B

Excerpt from:

Report of the ABA Commission to Study the
Federal Trade Commission *

The Bureau of Textiles and Furs is engaged exclusively in the enforce-
ment of four statutes: the Wool Products Labeling Act (Wool Act), the
Textile Fiber Products Identification Act ( Textile Act), the Fur Products
Labeling Act (Fur Act) and the Flammable Fabrics Act. Of these, the
first three are primarily aimed at protecting producers rather than con-
sumers. We do not fault the FT'C for enforcing these protectionist statutes.
It is the judgment of Congress that these industries deserve some protec-
tion from competition, and it is neither our province, nor that of the
FTC, to repeal the statutes. We believe, however, that in allocating its
resources along the whole spectrum of social prgblems which the agency
could attempt to ameliorate, the FTC has given inordinate attention to
these areas. Moreover, the FTC’s enforcement éffort agaln has fecused on
trivial matters which bear little or no functional relationship ecither to the

protection of c@mpetitﬂrs or the protection of consumers.
For example, in Marcus v. FT'C, the FTC found a violation of the act

because of mislabeling on four wool blankets. One was labeled 70 percent
wool ‘and 30 pércent rayon when it actually contained 79 percent wool,
5.9 percent nylon and various other fabrics, and a second was labeled
90 percent wool and 10 percent nylon, when it in fact had 93.7 percent
wool. The FTC. campla;ned because the blanket labels understated the
amc-unt of wool, but the (j:rurt of Appeals fﬂund that understatement of

1 Sept, 15, 1969, at 45—46 (fmmntes omitted). |
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wool content was not a violation. Another blanket was Iabeled 90 percent
wool, ‘but in fact had 89.9 percent and that label was held valid by the
court as an ““‘unavoidable variation in manufacture.” The fourth blanket
was labeled 100 percent wool when in fact it contained 14.3 percent
residue other than wool, and this was held to be a meaningful variation.
Since the respondent had sold over 1 million blankets during the period
under investigation, the court concluded that the variations found did not
constitute sunbstantial evidence of misbranding.

Typical cases enforcing the Textile Act involve sleeping bags that were
labeled “‘all acetate” but were, found to contain ‘‘substantially less,”” or
men’s trousers that were labeled 75 percent dacron-polyester and 25 per-
cent cotton whereas “‘substantially less dacron’ was present. There are
prébably some GDI‘.[SHITIEF prctet;tiaﬁ advaﬁtages that result fram Enfﬁrt‘;é=

whether a tE}itllE is, ft::r exampl& SD PLI"E‘.Ent crjttcm and %D perq:ent dacr@n,
or contains other fibers, and the Act requiics that the label disclose that
information. For a sophisticated shopper, such information is relevant.
On the other hand, the consumer interested in more practical considera-
tions, such as durability, shrinkage, launderability, and warmth, needs
to be told how these qualities relate to fiber content.

In enforcing the Fur Act, the FTC has adopted rules which provide
that all information on the label must be in English, forbid the use of
abbreviations on the label, and limit the minimum size of labels and the
size of type that may be used on the label. Other rules prevent fictitious
price comparisons, fraudulent claims of value, and bogus going-out-of-
business sales. The following list of violations, taken from a report of a case
that eventually reached the court of appeals, is some indication of the
kind of infractions that may occur:

A few hand written labels eéﬁtaiﬂing (in addition to the required
data) ncnréqulrﬁd wc:rds fuf name’ on thﬁ same sade one garﬁient

the 111f1::rnlat1c311 that the fur was clyﬁd and Whl!:h contained tht:
nonrequired words ‘‘romance flank muskrat’’; more than 30 labels
containing nonrequired words, e.g., ‘“romance’ and ‘“fur name”;
several labels omitting the information that the fur was dyed; about
10 labels omitting the name or registered number of the marketer;
several labels omitting the name of the mink trimming used on the
garment of another fur; more than a dozen labels having the words
“Southwest Africa’ abbreviated as “S.W. Africa”; and several
labels or garments of persian lamb in which the word ‘“lamb’” was
It is difficult to _]ust1fy such literal-minded enfgrt:ement of this statute
" by the Bureau of Textiles and Eq;s?l}ﬁany of the trivial violations found

Qo 168
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in the literal text of labels, invoices and advertising are hardly relevant
to any serious consumer interest. Indeed, if the misleading information
were deceptive in a significant way—for example, if rabbit were labeled
as persian lamb—section 5 would be available to prevent continuation
of such practices.

The fourth statute enforced by the Bureau of Textiles and Furs is the
Flammable Fabrics Act, passed in 1953, and amended in 1967. It is
not a labeling or disclosure statute, but directly prohibits the manufac-
ture and marketing of any wearing apparel that does not conform to
standards promulgated by the Secretary of Commerce. The Act resulted
from a number of highly publicized incidents in the early 1950’s involv-
ing severe burning of children by highly flammable children’s cowboy
playsuits and so-called torch sweaters, and was amended in 1967 to allow
for more flexibility in standards and to broaden the coverage of the Act
to include household furnishings, draperies and blankets.

Time and effort devoted by the Bureau of Textiles and Furs to enforce-
ment of this statute has been relatively minor compared to enforcement
of the three labeling statutes. Of all Textile and Fur Bureau cases on
the FTC docket in July 1962, 13.3 percent involved violations of the
Flammable Fabrics Act. The percentage rose to 30 percent in 1964 and
dropped to 5.6 percent in 1966 and 5.8 percent in 1967. By 1968 it was
up to 16 percent. Budget allocations for Flammable Fabrics Act enforce-
ment have run at about 10 percent of total textile and fur allocations over
the last 5 years—compared to about 40 percent per year for Textile Act
enforcement during the same period.
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APPENDIX 4-C
Table 1

GC)MPARISDNS FOR THE FEDEI{AL TB.AIIE
COMMISSION

Fz:sa!_ygar
1965 1966 1967 1968 1969 1970

Expenditures (in thousands): :

Actual......,........... 13,662 13,648 14,108 15,221 16,402 19,928

Adjusted at;tual 1. c--.-.. 13,662 13,180 13,196 13,519 13,6 674 14, 053

Percent change from 1965

(adjusted actual)............... —3.5 —6.7 —1.1 -+0.1 42,9

Workload :

Complaints issued 2, . ., .. 161 184 221 123 220 241

Percent change from 1965......... +20.4 —+37.3 —24.6 -136.6 +49. 7
Personnel:

Average................ 1,145 1, 127 i, 119 1, 197 1, 185 1, 302

Percent change from 1965......... —1.6 —2. 53 +4. 5 +3.5 +13. 7

1 Personnel compensation has been adjusted for pay rate changes while remaining expenditures have been
adjusted for infilation, both since 1965.

z “‘Complaintsissued’ is believed to be illustrative, but an understatement, of FTC workload. Applications
for complaint, an indicator not subject to commission control, shows a 340 peresnt increase since 1965.
The FTC has additional! responsibility to conduct investigations, issue cease and desist orders. com-
pliance orders, and trade regulations, and to conduct antitrust activities.

BoURCE: U.8. Budget and Appendix, 1967-72.
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APPENDIX 4-D

FEDERAL TRADE COMMISSION : COMPLIANCE

Fiscal year
1965 1966 1967 1968 1969
Orders to cease and desist issued in 10 pre-
ceeding years....... . 0 Pre 2,975 2,844 2,866 2 908 2, 758
Supplemental compliance reports received
Deceptive Practices...... .. . ' 14 33 49 14 19
Restraint of trade. .., | T 45 27 14 15 14
Textiles and furs. .. [T 33 48 23 18 33
Towl........ 92 108 a6 47 66
Compliance investigations initiated :
Deceptive'practices”;,!....,i,;.“ e 62 107 49 77 77
Resﬁ‘aintaftrade”.”.,!i,.,,;.i.!..,.g 19 49 33 23 22
Tﬂxtilgsandfgrsg,...;,”.”..“.””.i 30 30 32 41 67
Total......o 111 186 114 141 166
Total of supplemental reports and investigations. 203 294 200 188 232
Percentage of orders checked. . ., . Ttereeeee. 6,82 10.33 6. 97 6.46 8. 41
Certified to Justice Department for civil Penalty
or enforcement Proceedings: ,
D&ceptivepraﬁﬁcgs.;.!_.;;.“.!.;,,,_;” 2 7 3 3 5
Rgs:raintﬁftrade.,.“,g,.i..,”“;,.,i 3 2 2 ... 2
T«sxti]esandfurs;“;.”.“,.i.,i.”,.,* 2 6 ....... 3 4
Towl. .o 7 15 5 6 11

L e



APPENDIX 5-A

REGISTRATIONS EFFECTIVE UNDER THE

SECURITIES ACT OF 1933 (1935-69)

Number of
Fiscal year stalements 1
1935 . e 284

1955 .« ot 779
1960, . o ettt e 1, 426
1965 . .ot 1, 266
1966 . .ottt et 1, 523
1967 . 1, 649

1968 . . oot 32 417
196 . .t 43,645

Value (in
millions)

$913

1, 787

3, 225

5, 307

10, 960

14, 367

19, 437

30, 109

34, 218

3 54, 076

4+ 86,810

1 Statements registering American Depositary Réceipis against outstanding foreign securitics as provided

by fonn £-12 are included.
2 For 10 months ended June 30, 1935.

3 Includes 3 statements registering lease obligations relating to industrial revenue bonds of $140 million.
* Includes 8 statements registering lease obligations relating to industrial revenue bonds of $354 million.

SoURCE: 35 SEC Ann. Rep. (1969).
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APPENDIX 5-B
FILINGS AND REPORTS VS. AVAILABLE MANPOWER

(Division of Corporate Finance of the SEC)

Fiscal year

1963 1964 1965 1966 1967 1968 1969

Division personnel
(average employ-
ment). ... ...00.. 286 266 250 254 258 265 250
ments. ........... 1,159 1,192 1,163 1,379 1,534 2,473 4,170

30 4,646 5,263 5,645 5,594 6, 064

L

1I-K)............ 4,373 4,
(sec. -K)........ 3, 608 3,652 3,588 4,214 4,421 4,625 4, 812
Current reports (sec. ,

8K). .....cc.n... 6,744 7,410 7, 987 8,538 8,760 9,870 10, 972
Ownership reports. . . 41,807 44, 631 56,554 96,232 85,283 93,823 93, 708

Preliminary proxy
statements. ....... 2,463 2,582 2,298 3,996 4,385 4, 947 5,111

SouRcE: Hearings on Independent Offices and Department of Housing and Urban Development Appro-
priations for 1971 before a Subcommittee of the Committee on Appropriations, House of Representatives,
9lst Cong., 2d Sess., pt. 2, at 1142 (1570).




APPENDIX 5-C
MEDIAN TIME REQUIRED TO COMPLETE REGISTRA-
TION UNDER THE SECURITIES ACT OF 1933

1965 7966 1967 1968 1969
Days. ... . . e 35 38 36 44 165

! Median time for registrations commenced in March 1960 was 76 days.
SOURCE: 33 EEC Ann. Rep. 25 (1967); 356 SEC Ann. Rep. 32 (1969).




APPENDIX 5-D

REGISTRATION STATEMENTS
FROM COMPANIES OTHER THAN INVESTMENT COMPANIES
NUMBER FISCAL YEARS 1966 — 1971

5000 —
4000 - -
TOTAL _ ,
WORKLOAD 1/=
3000 — —_—
2000
S
: STATEMENTS

 EXAMINED

1970* C1971*

{Source: Hearings on Independent Offices and Department of Housing and Urban Devel-
opment Appropriations for 1971 Befare a Subcommittee of the House Commiit-
tee on Appropriations, Ninety-first Cnngress Z2d Sess;, pt. 2, 1097 (1970).]

Eﬁig‘ 177




APPENDIX 5-D
Table 1
BUDGET, SELECTED WORKILOAD, AND PERSONNEL
COMPARISONS FOR THE SECURITIES AND EX-
CHANGE COMMISSION

Fiscal year

7965 7966 7967 7968 7969 7970
Expenditures (in thousands):
Actual................. 15,276 15,820 16,681 17, 642 18, 550 21, 513
Adjusted actual *..... ... 15,276 15,281 15,610 15,680 15,475 15, 158
Percent change from
1965 (adjusted actual)......... 4.0 +2. 2 ~+2. 6 +1.3 —. 8
Workload:
Examination of registra-
tion statements 2, ..... 1,110 1, 330 i, 494 2, 141 3, 371 3, 519
Percent change from
1965. . . .. ... vieinnnee. +19.8 +34.6 +92.9 +4203.7 —+217.0
Personnel: ,
AVerage. .. .:::x:x::2 . 1,393 1, 372 1, 360 1, 370 1,317 i, 388
Percent change from
1965. . . . .- c i i i i e —1.5 —2. 4 —1.6 —5.5 —. 4

1 Personnel compensation has been adjusted for pay rate changes while remaining expenditures have been
adjusted for infiation, both since 1965.

2 Issuers of securities for public sale are required to file s registration statement with the SEC in order to
assure that investors will be provided with the material facts concerning security offerings. The above

data represents examination of registration statements from companies other than investment companies:

The increase in workload abovs is believed understated since the SEC has additional workload responsi-
bility in prevention and suppression of fraud, supervision and regulation of securities markets, and
regulation of investment and public utility holding eompanies.

S8ouUrce: 17.8. Budget and Appendix, 1967-72.
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APPENDIX 5-E

PERCENTAGE DISTRIBUTION OF PUBLIC VOLUME
Public individuals Institutions ;Z?:Eé intermedi-

Shares Veolue Shares Value

1060 . ... . ... a e 68. 6 60. 2 351 4 39.8
. e e e e e e 57.0 52.5 43. 0 47. 5

44 1 38.1 55. 9 61. 9

i1 Excludes member trading.
S80URCE: Eesearch Department—IYSE, “FPublic Transaction Study 1969" at 2 (1970).
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APPENDIX 5-F
INVESTMENT COMPANY INS”PECTIONS

NUMBER OF INSPECTIONS AND COST VS. DOLLAR AMOUNT

RETUEBNED TO INVESTORS DIRECTLY OR INDIRECTLY
DOLLARS
NUN&)BEE o 7 FISCAL Y EARS 1Q§5; ;’77?971 ;F I\TLL!QNS
180  CUMULATIVE DOLLAR . 6
- AMOUNT RETURNED y;

TO INVESTORS \{;

= Directly or Indirectly

NUMBER OF
COMPANIES

1200 ———F: P A~ NUMBER OF
1 INSPECTIONS

200 — 3
600 — 1
| T\ CUMULATIVE
 COST OF
- INSPECTIONS

1

300 |—

* Estimated

[Source: Hearings on Independent Offices and Department of Housing and Urban Devel-
opment Appropriations for 1971 Before a Subcommittee of the House Commit-
tee on Appropriations, Ninety-first Congress, 2d Sess,, pt. 2, 1102 (1970).]
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APPENDIX 6-A
UNITED STATES
WEEKLY ELECTRIC OUTPUT

BILLIONS OF AS OF NOVEMBER 28, 1970
I{ILDWATT HC)L]FES
34.0 — - —

18.0 1 L R R I R | ! | l

JAN FEB MAR AF‘H MAY JUN JUL AUG SEP Gf‘T NOV DEC

{Source: Federal Power Commission, NPWS Dugest Dec. 3, 19?(‘3 {Based on Edison
Electric Institute Data).] 5 N L
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APPENDIX 62
Table 1
REQUIREMENTS WITHIN THE CONTIGUOUS
UNITED STATES

] Indicated reserves 3 Energy
Installed | Dependable Peak load 2 ———e—————  production
capacity 1 capacily 1 {millions Afillions Percent  (billions of
- (millions of (millions of  of kilo- of kilo- of peak kilowatt
Calendar year kilowatts)  kilowatis) walls) watls load hours)

1990 (estimated). ................... ... 1,051.0 . ... ... ... 5,828. 0
1985 (estimated). . . .. ... ... .. ......-.-.. 766.0 . ................. 4, 246. 0
1980 (estimted ). .. . ... ............ e 554.0 ... .. ... .. 3,075.0
1975 (e timited). ... _ ... ... ... ... un... 398.0 . .... ... 2,186.0
1970 (estim .ted). .. .......... 277.0 ... i 1, 522.0
1968 (preliminary). 283. 3 277.9 242. 5 35. 1,322.7
1967 (revised)... .. 264. 9 260. 5 216. 1 1,210. 6
1866, . ........... 241. 4 238. 1 205. 1 1, 140. 9
32 i 1,052. 1

981. 0
914. 1
852. 3
792.0
753. 4
547.0
329. 1
222. 5
141. 8
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1 Year-end capacity from 1940 to 1950, inclusive; thereafter the figures represent the sum of the eapacities of
each of the 8 Federal Power Commission power supply reglons at the end of the month in which each
regional annual peak load occurred.

2 8um of the December peak loads of cach region from 1940 to 1950, inclusive; thereafier the figlires represent
the sum of the individual peak loads of each region for the month in which each reglonal annual peak
load occurred.

3 “Regerve margins amounting to 15 or 20 percent of expected peak load demand generally are considered
necessary to compensate for forced outages * * Eﬁ;—; ;SFEG release No. 16755 at 1.)

SoURCE: 40 FPC Ann. Rep. 10 (1969). _!_‘ e
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APPENDIX 6-B

ANNUAL U.S. NATURAL GAS PRODUCTION AND
RESERVES !

B Reserve fo Finding to
N . Fear end production Reserve production
Year Froduction reserves ratio additions ratio

(All volumes in billions of thousand-cubic feet at psia and 60° F.)

132.5 17.6
26.9 12. 0
22,1 22.0

14.1

21.

19.

21.

3 12.

1 8.

1946. . ......... 4.9 1!
1950. . .. ....... 6.9 .
1955. .......... 10. 1 222,
1860........... 13.0 262.
1965. . ......... 16. 3 284.
1966. .......... 17. 5 286.

" [T}

-
8 th
UG W R RN ]

[s) BN N

1967. . ......... 18. 4 289. 3

1968. ...... ceas 19. 3 282. 1

1969. .......... 20. 6 269. 9

o
:0 el V] ‘n-w ‘w

Ll e B e O |

WhOONQO
e YW L

(Projected)

. 87
. 82
.77
.73

277. 6 12. 8
273. 4 11.9
267. 9 11. 1
261.0 10. 2

[

{n]

~J

]
NNNN
GRNE
ONOO
bk otk
Qo em
NN NN

1 Excluding Alasica.

SourceEs: Hemarks of John N. Nassikas, Chairman, FPC, to the 2¢ International Conference on LN G,
““A Regulator’s View of the Growing LING Industry’’ 8 (Paris, France, Oct. 19-23, 1970); Bureau of
Natural Gas, Federal Power Commission, ‘““A Staffi Report on National Gas SBupply and Demand”’
11 (Beptermmber 1969},

414-935 O—71———-12



APPENDIX 6-C

FEDERAL POWER COMMISSION :

On hand Total Pending
Fiscal year July 1 Initiated workload  Completed — Fune 30
Pipeline Certificate Cases: 2

1965. . ............... 7 15 22 13 9
1966. . ............... 9 30 39 8 31
1967. . ...... ... ... 31 15 46 17 29
1968. . ............... 29 27 56 29 27
1969. . ... . ........... 27 23 50 15 35
1970, . .. ... it 35 13 48 16 32

1965. . ... ... ... .. ..., 17 15 32 10 22

1966. . ............... 22 14 36 5 31
1967. . . ... . i 31 1 32 4 28
1968. . ............... 28 16 414 15 : 29
1969, . ... ... .. - 29 25 54 16 38
1970. . ... .. ... .. 38 28 66 15 51

(]

il

=y

[l
oo W
M\\HM\M\DU
G0~ o WO L0
o~0c000
gk oW

i 8et for formal hearing by the Federal Power Commission.

2 Pipeline eonstruction, expansion, abandonment, connection.
3 Rates, service provisions, complaints.

4 Consolidated area rate proceedings.




FEDERAL POWER COMMISSION:
FORMAL WORKLOAD (Continued)

On hand Total Pending
Fiscal vear Fuly I Initiated worklead  Completed Fune 30
Hydroelectric cases: 5
1965................. 4 1 5 2 3
1966................. 3 1 4 2 2
1967 . . ... .. ... .. ..... 2 4 6 1 5
I968. . ... ... ... .. .... 5 4 9 3 6
1969. . .. ... .......... 6 4 10 2 8
1970. ... ... ... ... 8 1 9 3 6
Electric utility cases: &
1965. . ............... 26 8 34 8 26
1966. .. ... ... ... ..... 26 a 34 9 25
1967 . . ... . .. .. ....... 25 7 32 7 25
1968................. 25 9 34 6 28
1969. . ...... ... ..., 28 9 37 9 28
1970. . .. ... . ... . ... 28 5 33 5 28
Total cases:
1965. . ... .. ... ... ... 57 39 96 33 63
1966. . ............... 63 53 116 24 92
1967 . . . .. . . i i . g2 28 120 29 91
1968. . .. ... ... ....... 91 58 149 53 96
1969. . ... ... . ... ... a6 62 158 43 115
1970. . ... ... .. ...... 115 49 164 39 125

s Licensed projects and headwater determinations.
s Electric rates, service provisions, jurisdiction, interconnections, mergers, security issues.

SourceE: FPC, Aug. 5, 1970.

APPENDIX 6-D
FUEL USE BY ELECTRIC UTILITIES

- (Percent and projected)
7968 1 7969 1 79702 7950 2 7990 2
Coal. ... ... ... ... 61.9 59, 2 55.0 41. 9 28. 7
Gas. .. ... e e e 27.5 28.0 27.6 14. 4 9.4
0 T 9.4 11.6 14. 6 12. 1 6.8
Nuclear. . . ... ........ ... ... .. ..., 1.1 1.0 2.8 31.6 55.1
Total. . ............. ... .. ... 100 100 100 100 100

1 Remarks of John IN. WNassikas, Chairman, FPC, bﬂfgrc tl‘y; 19;’1‘1 Convention of the Ameriean Gas Associa-

tion (New Orleans, La., Oct. 12, 1970). T
2 Remarks of Ghaimlan Massikas before the Elegtrical Wgrld Gmlrerenca for Utility Executives {(Wash-

ingt(,m D.C., Aug. 10, 19?(]}
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APPENDIX 6—E

BUDGET, SELECTED WORKLOAD, AND PERSONNEL
COMPARISONS FOR THE FEDERAL POWER
COMMISSION

Iriseal year
1965 1966 1967 1968 1969 970
Expenditures (in thousands):
Actual.....ov' ... 13,081 14,067 14,220 14,563 15,666 17, 848
Adjusted actual *......... 13,081 13,595 13 305 12,933 13, 060 12, 593
Percent change from 1965
(adjusted actual)............... +3.9 +1.7 —1.1 —0.2 —-—3.7
Workload:
Cases 2., .. ... .ccceurmann 96 116 120 149 158 164
Percent change frc;m 1965. iie... 4+20.8 +25.0 -+55.2 -1+64.6 +4-70.8
Personnel: : _
Average. . .. .. cucceennnn 1,111 1,092 1, 131 1,109 1, 080 1, 097
Percentghangefri)m 1555; e —1.7 -+1.8 —0. 2 —2.8 —1.3

i Personnel compensation has been adjusted for pay rate ehanges while remaining expenditures have
been adjusted for inflation, both since 1965.
2 The above data represents the formal cases set for hearing.

SourceEs: U.8. Budget anﬁ Appendix, 1967-72; other data prﬁvide.d by the FPC’s Fiscal and Budggt
Division.




APPENDIX 7-A

BUDGET, SELECTED WORKLOAD, AND PERSONNEL
CDMPARIS()NS FOR THE FEDERAL COMMUNICA-

Fzsgﬂljgczr
19865 1966 1967 1968 1969 1970

Expenditures (in thousands):

Actual.................. 16,747 17,217 17,965 18,652 20,278 23, 639

Adjusted actual 1......... 16,747 16,633 16,809 16,570 16,912 16, 310

Percent change from 1965

(adjusted actual)............... —0.7 +0. 4 —1.1 -+1.0 —2.6

Workload :

Stations fégulafedg ce.-... 10,228 10,799 11,481 11,917 12,355 12, 572

Percent change frt:srn 1965......... +5.6 +12.2 J+16.5 -+20.8 +22. 9
Personnel: :

Average . . ... ........-.. 1,482 1,465 1, 458 1,470 1, 458 1, 511

Percent t:hangg fﬁ:m 1965 cee.. —1.2 —1.6 —0.8 —1.6 +2.0

1 Personnel compensation has been adjusted for pay rate changes while remaining expenditures have been
adjusted for infilation, both since F965.

z The FCC licenses and regulates standard broadesast (AM), frequency modualation (FM), television (TV)
and other related services. The above increase in workload is believed understated because the FCC has
additional workload responsibility in regulation of rates and practices of telephone, telegraph, and cable
companies, safety and special uses of radio, and research and plenning designed to improve utilization of
radio spectrum.

SoURrcE: T7.8. Budget and Appendix, 1057--72.
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The following list of articles, books, reports, and studies represents a
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listing of this material in no way signals an endorsement of the views
stated therein.
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