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Preface

Although this book carries the names of the three authors, there are
many others who contributed to its development. Specifically, acknowledg-
ment must be given to Mitchell Wendell, a gifted attorney whose insight
into the needs of the handicapped and whose assistance made possible the
model statutes which appear as Chrapter 12 of the book.

Extensive credit for production of this book must go to the entire staff
of The Council for Exceptional Children Governmental Relations Unit and
especially to Mrs. Trudy Bryan for her competence, assistance, and
patience. No amount of reimbursement could ever be sufficient for the
efforts extended by the staff of this unit.
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Introduction

We hold these truths to be self-evident, that all men are created equal,
that they are endowed by their Creator with certain unalienable Rights,
that among these are Life, Liberty and the pursuit of Happiness. That, to

secure these rights, Governments are institutcd anong Men . . .

(Declaration of Independence, 1776)

To the majority of ten generations of Americans, these fundamental
national rights have been the essence of their existence. And yet to many,
“Life, Liberty and the pursuit of Happiness” have been little more than

an elusive dream.

This book is dedicated to one such group of Americans—seven million
handicapped children. Sixty percent of these children are denied the spe-
cial educational assistance they need. One million are denied entry to our
public schools. Huridreds of thousands are committed to institutions and
other programs where little more than physical sustenance is prcvided at
costs far in excess of what education and rehabilitation would cost.

The personal anguish this situation brings to these children and their
families cannot be measured—only felt. The impact of this situation on
all of us is that, without appropriate education, many handicapped chil-
dren will be an economic responsibility of the state for the remainder of
their lives, while as productive citizens they could contribute economically
and socially to the benefit of the nation.

Historically, handicapped children have turned to the Congress, state
legislatures, and courts of the land to rectify these injustices. The children,
their parents, and the persons who serve them have sought from the law
the resources necessary to provide special educational services. And the
law has resporded, making it possible for growing numbers of handi-
capped children to receive the education they need. Rarely however, have
governmental benefits established for these children full access to the right
to an education. How easy it is for all to rejoice when one child receives
an education and forget for the moment the many who wait. How easy
it is to look to the future when the situation may improve, forgetting the
millions of children whose futures are lost because they cannot be educated
now.

The question today is not solely how many more handicapped children
will be educated, but whether all handicapped children will be given equal
protection of the laws and thus granted their right to the education they
need. U.S. Commissioner of Education Sidney Marland said it well in a
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speech filmed for presentation at the opening session of the 49th annual
convention of The Council for Exceptional Children:

The right of a handicapped child to the special education he needs is as
basic to him as is the right of any other young citizen to an appropriate
education in the public schools. It is unjust for our society to provide
handicapped children with anything less than a full and equal educational

rewarding, satisfying lives.

This book is a guide, not a blueprint. It offers to those seeking legal
change a direction, a rationale, and in the final chapter, a model. It is
not the authors’ intention to advocate that every state adop: this model,
for we believe in the uniqueness of each state. At the same time, the
principles and goals of the model cut across state boundaries and are
applicable to every child.

State Law and Handicapped Children: Issues and Recommendations is
the result of five years of research on the part of The Council for Excep-
tional Children. Sponsored by the Bureau of Education for the Handi-
capped, U.S. Office of Education, the research was conducted through
the Analytic Study of State Legislation for Handicapped Children and
more recently by the State-Federal Information Clearinghouse for Excep-
tional Children. We are most appreciative of the efforts by the staffs of
these projects and by the hundreds of persons throughout the country
who have contributed their time and knowledge.

Law must be a complex and ever changing institution, if it is to be
relevant to the needs of the people it serves. The models and issues pre-
sented in this book relate only to the special legal provisions handicapped
children need. Handicapped children are first of all children—entitled to
all of the benefits and guarantees available to other children. Thus the
reader should examine other areas of state law, to illuminate obvious
discrimination and to assure equity in administration.

We also realize that because of the changing nature of education this
book may be incompete and hopefully will become outdated. But it is
a beginning, and The Council for Exceptional Children pledges its con-
tinued assistance to those who seek to better the lives of handicapped
children.

It is our hope that in the next few years, through your efforts, seven
million handicapped children and their families will have the opportunity
to experience the birthrights promised to all American citizens. For, as
President Richard Nixon has noted, government must

. . . do more than help a human body survive; it must help a human

humanity in terms of every man’s dignity.

October 11, 1971 Dr. Jean Hebeler, 1971-72 President
The Council for Exceptional Children
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Right to an Education

Background

America’s first schools were parental or parochial enterprises and
existed without public support. Local control of educaticn, therefore,
became firmly entrenched in America’s educational heritage, with many
of the early state constitutions making no specific reference to education
or schools.

Today, however, each of the 50 states includes constitutional provisions
for education. Since the authors of the U.S. Constitution made no direct
reference to education it followed that the legal basis of authority for
education developed as a power of the states.

As stated in the Tenth Amendment of the U.S. Constitution, “The
powers not delegated to the United States by the constitution nor pro-
hibited by it to the states are reserved to the states respectively, or to the
people.” In 1791 James Madison reasoned that “If the power was not
given, Congress could not exercise it; if given, they might exercise it,

states.” (Annals of Congress, 1791)

While education, historically and legally, has been a state function, the
states have generally delegated much of the operative responsibility to
local governments in the form of school districts. However, such districts
are creations of the state and are thus controlled by the state for their
existence and authority. (Moore v. Board of Education of Inedell County,
212 N.C., 499, 193 S.E. 732 1937) The last decade has been marked by
the growth of the state role in education. This can be attributed partially
to a greater dependence upon the state for the financing of public educa-
tion. A recent California state supreme court decision (Serrano, ¢t al. v.
Priest as Treasurer, et al.) may prove to be the first step in placing total
fiscal respousibility for educaiion on the states. Another reason for the
expanding state role in education is the growing number of education
problems whose solutions may transcend local school district boundaries
such as education of the handicapped, vocationa! education, driver edu-
cation, etc.

School Exclusion

Although virtually all state constitutions provide education as a funda-
mental right guaranteed to the children of their state, many states have
enacted statatory provisions enabling school authorities to exclude certain
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12 State Education Laws and Handicapped Children

children from frec public education. Judicial interpretations on the con-
stitutio=nlity of exclusion clauses have been limited, and the issue remains
somewhat hazy.

In 1893 in Watson v. City of Cambridge (157 Mass. 561, 32 N.E.
864), a Massachusetts court ruled that the school committee could expel
from school children who persisted in disorderly conduct “either volun-
tarlly or by reason of imbecility.” In 1919 the Supreme Court of Wiscon-
sin considered the case of a handicapped child who was not a physical
threat and was academically capable but who, because of his handicap
produced “a depressing and nauseating effect on the teachers and school
children” and took up an undue portion of the teachers’ time. The court
ruled in State ex rel Beattie v. Board of Education (172 N.W. 153, 169
Wis. 231) that “the rights of a child of scnool age to attend the pubhc
schools of the state cannot be insisted upon, when its presence therein is
harmful to the best interests of the school.” In 1967, however, Wisconsin
Attorney General La Follette re-examined the Beattie case. He reaffirmed
that local school authorities have the power to suspend or exclude a pupil,
yet the obligation to provide children with a free public education does
not cease upon exclusion and thar other means for their education must
be prov1ded

In Fred G. Wolf, et al. v. The Legislature of the State of Utah (Civ.
No. 182646, 1969), Judge D. Frank Wilkens recently rendered a Third
Judicial District Court of Utah decision concerning the denial of admis-
sion to the regular school system of two trainable mentally retarded
children:

Education today is pmbablv the most important function of state and
local governments. It is a fundamental and inalienable right and must be
so if the rights guaranteed to an individual under Utah's constitution and
the Umted States constltutmn are to have any real meamng Educatmn

ﬁf America.

Today it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the right and opportunity of an education.
In the instant case, the segregation of the plaintiff children from the
public school system has a detrimental effect upon the children as well as
their parents. The impact is greater when it has the apparent sanction of
the law for the policy of placing these children under the Department
of Welfare and segregating them from the educational system can be and
probably is usually interpreted as denoting their inferiority, unusualness,
uselessness and incompetency. A sense of inferiority and not belonging
affects the motivation of a child to learn. Segregation, even though per-
haps well intentioned, under the apparent sanction of law and state
authority has a tendency to retard the educational, emotional and mental
development of the children. The setting aside of these children in a
special class affects the plaintiff parents in that under apparent sanction
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of law and state authority they have been told that their children are not
the same as other children of the state of Utah which, tc say the least,
cannot have a beneficial effect upon the parents of these plaintiff children.

Tt would be inappropriate, therefore, to conclude that simply because
the U.S. Constitution makes no specific mention of education, that it in
no way relates to ii or affects it. The Constitution protects citizens from
any deprivation of life, liberty, or property without due process of law.
As Judge Wilkens implies, of what value would be the First Amendment
guarantees of frcedom of speech, assembly, religion, and the press if an
individual were to be denied an education?

As this book is being written, court action is in process of being initiated
in state and federal courts throughout the country challenging, on the basis
of the equal protection clause of the Fourteenth Amendment to the Con-
stitution, the right of the state to exclude some handicapped children
from an education. It appears that the exclusion clauses found so fre-
quently in state law not only raise serious moral questions, but for the
first time their legality is being seriously challenged. _

According to Wallin (1924), special education programs developed
initially in state schools and institutions. In 1823 Kentucky established
the first state school for the deaf, and in 1832 the states of Massachusetts
and New York established the first state schools for the blind. In 1846
the Massachusetts state legislature created the Massachusetts State School
for Idiotic and Feeble-Minded Children. In 1848 and 1852, the legislature
of Massachusetts and the legislatures of New York and Pennsylvania,
respectively, appropriated funds for experimental programs in the educa-
tion and training of mentally retarded children.

The first public day school program in special education was established
in Boston in 1869 to educate deaf children. Providence, R.I., followed
with the first public school class for the mentally retarded in 1896, and
the first classes for the crippled (1899) and blind (1900) were established
in the Chicago public schools.

As has just been described, special education development was limited
during the latter half of the 19th century. This is attributed to the philoso-
phy of education of the period—free access to all who could compete.
The Georgia populist, Tom Watson, expressed this philosophy most dra-
matically: “Close no entrance to the poorest, the weakest, the humblest.
Say to ambition everywhere, ‘the field is clear, the contest fair; come, and
win your share if you can!’ ” (Woodward, 1938)

However as Weintraub (1971) notes, “For many, this limited concept
of equality of educational opportunity, coupled with the legal sanctions
of cases such as Beattie v. State Board of Education, closed the educa-
tional door to those who could not compete in the fair race.”

In the first part of the 20th century; therc developed the beginning of
public acceptance of the necessity to provide varied educational programs




14 State Education Laws and Handicapped Children

to meet the educational needs of all children, as the following 1910 report
of the New < City Department of Education indicates:

No longer can it be maintained that education at the public expense is to
be directed solely to sccure “the survival of the fittest,” or even of the fit.
One of the prime objectives of public education is to develop each child,
fit or unfit, to his highest capacity, as far as conditions will permit, for the
work and enjoyment of life.

Growth of Special Education

While initially such compensatory efforts were directed at acculturating
the large number of immigrants to America, the rrinciple was apphed to
other minorities including handicapped children and has resulted in the
growth of public school programs for their education.

While special education had made significant advances by the mid
1920’s, few children were served and programs were mostly limited to
large cities. A 192” study conducted by the U.S. Office of Education noted
that there were 191 public school programs for handlcapped children in
cities with population in excess of 100,000. Leglslanc}n in New Jersey
in 1911, New York in 1917, and Massachusetts in 1920 made it manda-
tory for local boards of education to determine the number of handicapped
children in local school districts and, in the case of the mentally retarded,
to pmvide special classes when there were 10 Oor more such children
state. Ey 1915 anesgta also prov1ded state aid for children attendmg
special classes, and a Pennsylvania law of 1919 contained provisions
enabling local school districts to work cooperatively with other school
districts to provide special education. Oregon enacted permissive statutes
in 1923, providing classes for “educationally exceptional children” includ-
ing the glfted child. In 1948, 1,500 pubhc school systems reported special
education programs, the ﬁgure growing to 3,600 in 1958 and 4,600 in
1963. Eight thousand additional school dlstnc:ts, according to Mackie
(1965), contracted for special education with neighboring districts.

Placing emphasis upon numbers of operational programs obscures the
more fundamental issue of the number of children not being provided
educatmnal services. Studies by the U.S. Office of Education disclose that
in 1948, 12 percent of the handicapped were recewmg special education.
In 1963 21 perc:znt were being served, while in 1967, the figure had
grown to 33 perctnt. This year the percentage has grown to about 40 per-
cent. The number of children being served within the 50 states has been
shown to have unexpectedly high variability.

Chalfant (1967) observed that school districts having a large popu-
lation base tend to provide special education services, while special
education services in predominantly rural areas face severe administration
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problems. Secondly, he observed that special education services tend to
exist only if the local community is able to support such services. In other
words, special education often exists as a program “bonus” rather than
as an integral part of a school district’s instructional curriculum. Chalfant
also pointed out that school districts experiencing rapid population growth
also experience an educational lag, minimizing available resources for
special education programs.

Title VI of the Elementary and Secondary Educatio. Act reports for
school year 1968-69 (SFICEC, 1970) indicate enormous variation in the
percentage of handicapped children being served from state to state.
Nin. ieen states, for example, were serving less than 31 percent of their
handicapped populations, and 11 states werc serving 20 percent or less.
Only seven states served in excess of 51 percent of thei handicapped
children during school year 1968-69. The states show an even greater
variation in terms of the number of children served according to area of
disability. Thirty states, for instance, were serving less than 11 percent of
their emotionally disturbed school children.

Handicapped children are a minority in education, and programs of
substance in the states did not emerge until legislative statutes specified
their organization. Although the constitutional and legal basis of a child’s
right to an education is increasingly evident in judicial interpretations of
federal and state constitutions, most handicapped children remain dis-
enfranchised.

Status

Constitutions are essentially the written covenants of fundamental law
establishing the government of the states, They allocate powers and
express their limitations. The basic elements of the covenant include a
preamble to describe the nature and purpose of government; a bill of rights
for citizens; articles describing the powers and limitations of executive,
legislative, and judicial structures; and a provision for amending and
revising the constitution.

A review of basic constitutional provisions establishing public education
reveals that these provisions fall into three categories of emphasis. The
language of the basic provisions tends to focus on a) establishing the
“educational enterprise,” b) educating children, or ¢) disclaiming respon-
sibility for educating certain handicapped persons.

The state constitution of Texas illustrates a constitutional provision
establishing a statewide educational enterprise:

A general diffusion of knowledge being essential to the preservation of

the liberties and rights of the people, it shall b the duty of ‘the Legislature

of the State to establish and make suitable provision for the support and

maintenance of an efficient system of public free schools. (Article VII, 1)
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Connecticut, in somewhat unique fashion, does not charge the legis-
lative body with the duty of establishing the educational enterprise:

The fund, called the school fund, shall remain a perpetual fund, the
interest of which shall bz inviolably appropriated to the support and
encouragement of the public, or common schools throughout the state,
and for the equal benefit of all the people thereof. (Article VII, 2)

In a second category of state constitutional provisions, the language
explicitly provides for the education of all children residing in the state.
The constitution of Utah establishes a system of public schools open to
all children:

The Leg' “ature shall provide for the establishment and maintenance of a
uniforra system of public schools, which shall be open to all children of
the State, and be free from sectarian control. (Article X, 1)

South Dakota’s constitutional provision establishing education also typi-
fies the “child centered” orientation:

The stzbility of a republican form of government depending on the
morality and intelligence of the people, it shall be the duty of (h¢ egis-
lature to establish and maintain a general and uniform systeri: of : .iblic
schools wherein tuition shall be without charge, and equally op. w0 all;
and to .adopt a]l su1table means to secure to the people the advantages

Considerable variation may be found in the state constitutions with
respect to the various provisions for education. Some of thie provisions
are pragz..aswa and in keeping with the times, as in the preceding Utah
provision. Many, however, are antiquated and inadequate to the extent
of impeding educational progress for handicapped children. It is indeed
unfortunate that some state constitutions contain basic provisions estab-
lishing public education yet disclaim responsibility for educating certain
handicapped persons. The Delaware constitution establishes a system of
free public schools for all children with the exception of the physically
and mentally disabled:

The General Assembly shall provide for the establishment and mainte-
nance of a general and efficient system of free public schools and may
require by law that every child not physically or mentally disabled shall
attend the public school unless educated by other means. (Article X, 1)

The state of New Mexico disclaims children of “insufficient” physical
and mental ability in its constitutional provision relating to compulsory
school attendance:

Every child of school age and of sufficient physical and mental ability
shall be required to attend a public or other school during such period
and for such time as may be prescribed by law. (Article XII, 5)

iy oy
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Right to an Education 17

The compulsory school attendance provision in the Idaho state con-
stitution while more vague than that of New Mexico also implies the
power to exclude children of “insufficient” mental and physical ability:

The legislature may require by law that every child of sufficient mental
and physical ability shall attend the public school throughout the period
between the ages of six and eighteern years, for a time equivalent to three
years unless educated by other means. (Article IX, 9)

Despite the fact that state constitutions call for the education of all
children, all states have compulsory attendance laws which define the
children who must attend school and also those who may be excluded
from school. Generally, these laws exclude children in the following ways:

Children with bodily or mental condition rendering attendance inadvis-
able. . .. (Sec. 14.30 Alas. Stats.)
A thld s physical er mental condition or attitude is such as to present
or render inadvisable his attendance at school or his application to study.
(NRS SEC 39? 0"70)

sion has been made for mstructlon by the school dlstnct Cs (VACS,
Art. 2893)

As a result, approximately one million handicapped children have been
denied an education.

Recommendations
In 1954, the United States Supreme Court ruled:

In these days it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an education. Such an
opportunity, where the state has undertaken to provide it is a right which
must be made available to all on equal terms. (Brown v. Board of Educa-
tion, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873)

Yet today there are handicapped children who are bamg denied an
education through the official legal and administrative pclicice of state
and local governments.

Several years ago the Fourth Congress of the International Congress
of the International League of Societies for the Mentally Handicapped
adopted as its theme, “From Charity To Rights.” Abeson and Weintraub
(1971) note that historically, public education for handicapped children
has been perceived by many as a charitable contribution of government.
However, such charity does not imply responsibility. So it has made little
difference to government whether some children were excluded from an
education or whether those :1 school received the education they needed.

Today there is a definite movement by all branches of government
throughout the nation to extend educatlcnal opportunity to handi:apped

Tku.';l
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18 State Education Laws and Handicapped Children

children. This movement reflects, to some degree, the growing concern
of such bodies about rising welfara and institutional costs and the eco-
nomic savings to government if the handlC'ippEd become tax producers
instead of tax consumers, It also reflects the increasing advocacy role on
beh'llf of its CltlzCﬂS Eut even more draumtlcallyg the changzng emphaszs

and other concerned individuals whc: seek through governrns:rlt, the rlght
to an education for these children. '

The pattern of recent judicial and legislative actions indicates that the
issue facing government today is not whether handicapped children are
entitled to an education, but how government can make such education
a reality. Succeeding chapters of this book will detail some of the problems
and solutions to this issue.

It is important that states, in nddition to establishing appropriate sys-
tems for the delivery of services, also remove obvious discriminatory
provisions in laws and regulations and that they create new legal and
administrative policies to reﬂcct the intent to educate all handicapped
children.

T herefore it i,s I:‘?C‘O}ﬂ}nénc‘ié‘d iliat' Pr’@vi\*i{?m iiz cempulsery sshcml

ciuldrezz bE educated slzcmld be mcluded in the state schael Iaws and
administrative codes. Since full implementation of such policy will require
changes in the present behavior of many persons throughout the state,
education officials (governors, chief state school officers, local school
superintendents, etc.) should issue public statements endorsing such policy
and detailing procedures for its implementation. :
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The nature of “treatment” provided fo the handicapped has varied over
time and in different societies. The Grecks of Sparta left their crippled to
die on mountainsides, and in the early Roman empire persons who did
not act in a normal manner were considered incompetent. (Heiny, 1971)
Concurrently in China, blind persons were valued as soothsayers. (Heiny,
1971)

Recent evidence collected by Gellman (Cyuickshank, 1971) indicates
that thrauwhﬂut thc’: country taday, pr;judicc towards thf: disabled exists

mlld dlsabllng conditions are bette: accepted in Amerlca than those with
severe handicaps.

Recognition of the importance of public attitudes toward the handi-
capped has Ied tD extensive public awareness efforts designed to emphasize

reflects the way in whlch these persons have been percelved at various
times and places. As a result, there is a continuous .ffort by those who
are concerned about the handicapped to use labels which suggest normalcy
and thus greater acceptance. Much of the impetus for changing the defi-
nitions and labels has come from the many governmental, professional,
arld lay interests which serve the handicapped. Perhaps the biggest and

most tragic problem occurs when decisions are made about persons not
on the basis of their behavior or needs but on the label which they have
been assigned. Today, ‘while there is confusion over some of the terms,
labels and definitions are becoming more flexible to reflect actual function-
ing of the handicapped rather than the disabling condition.

Edgar A. Doll (1955), a major contributor to the education of the
mentally retarded, said:

Changes are reflected in new modes of expression which indicate the alter-

ation in thinking and values. As thz term “feebleminded” gave place to

“mentally deficient,” so this in turn has changed to “mental retardation.”

These changes in terminology show a drift away from precise clinical
dlagnoss toward more general appraisal of the child as a person in
“softer words and with more generally descriptive evaluation of total
aptitudes.”

19
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20 State Education Laws and Handicapped Children

The status of terminology relating to the mentally retarded is best
described by Dybwad (Rothsteir 964):

Until recently the terms moron, imbecile, and idiot were used to denote
degrees of impairment. Because of the unhappy connotations these words
had assumed, the terms mildly retarded, moderately retarded, and severely
retarded have been substituled. Another new terminology speaks func-
tionally of these groups as marginally independent, semidcpendent, and
totally dependent. With the increasing emphasis on educational programs
the mildly retarded are often referred to as educable, the moderately
retarded as trainable. The term feeble-minded has fallen into disuse
altogether.

In the last decade, a group of children who possessed reading or other
major learning pmblems were singled out for classification by the use
of 38 different terms. Today many of these terms are no longer used.
Now frequently referred to as those with “lcarning disabilities,” these*

children are defined by federal law as follows

whcj hava a dlSDl’dEI‘ of one or more of the basxc psyzhologncal processes
involved in understanding or in using language, spoken or written which
may manifest itself in imperfect ability to listen, think, speak, read, write,
spe]l or do mathemdtlcal calculatlons Such dlscrders mclude suc:h con-

dys exia, and deve]opmental aphasna Such term does not include chlldn:n

whe have learning problems which are primarily the result of visual, hear-

ing or motor handicaps, of mental retardation, of emotional disturbance,
or of environmental disadvantage. (P. L. 91-230 The ESEA Amendments
of 1969, Title VI, The Education of the Handicapped Act)

The definition clearly reflects the movement to considerations of behav-
ior. The definition of mental retardation reinforces this trend. ‘“Mental
retardation refers to subaverage general intellectual functioning which
originates during the developmental period and is associated with impair-
ment in adaptive behavior.” (Heber, 1961)

One purpose of definitions is to present a baseline which can be used
to determin«: t’ha various categnries of speciﬁc handicaps Eecause labels

handmaps cannot be conmdered preclsc, Ancthér comphc:atmg fac:tor is
the differing compulsory ages for school attendance in the states.

Despite these limitations, incidence figures are of value to guide plan-
ning. More accuratc ﬁgures can be obtained through various means of
census procedures as discussed in Chapter 3.

Generally, a handicapped child is described as one “. . . who deviates
from the average or normal child in mental, physu:al or social charac-
teristics to such an extent that he raqulres a modification of school prac-
tices or special educational services, in order to develop to kis maximum
capacity.” (Kirk, 1963)

14
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Population 21

These children generally include the mentally reta.ued, physically handi-
capped, visually handicapped, hearing handicapped, emotionally disturbed,
speech handicapped, learning disabled, multiply handicapped, and other
health impaired. Estimates of the numbers of handicapped children (made
by the states and reported to the federal government under Title VI of
the Elementary and Secondary Education Act for 1968-69) indicate that
there were six million such children. Less than one-half were receiving the
special services they required. The following chart taken from the same
data indicates the estimated number of children by disability, the number
served, and the percentage served.

Handicapped children are generally said to represent about 10 to 12
percent of the total school age nopulation. The figures must be increased,
however, to reflect the growing trend to serve the handicapped as carly
as possible. This results in the addition of about one million children.
(Martin, 1971)

Preschool education for the handicapped is receiving increased cmphasis.
In 1968 the National Advisory Committee on Handicapped Children
reported the following:

The committee is aware that research on the education of preschool
children has demonstrated that early education can accelerate social and
mental development of handicapped children. On the other hand, lack
of educational attention to preschool handicapped children tends to
increase the negative effect of mental and physical disabilities as the child
becomes older.

The Committee further comments that specialized programs for pre-
school children have long been advocated for the deaf and the blind, but
that provisions for other handicapped children at the preschool level are
conspicuous by their absence. Some states do not even operate kinder-
gartens for non-handicapped children. Some states which operate kinder-
gartens refuse admission to children who are physically or mentally handi-
capped. In August, 1971, during court hearings on a Pennsylvania statute
restricting school entrance to children until they attain a mental age of 5.7
years, James J. Gallagher, former Associate Commissioner for the Bureau
of Education for the Handicapped, indicated that some specialists believe
that 80 percent of a child’s intellectual capacity occurs by the time he is age
five. To deny schooling to children suspected of being slow to attain that
goal, Gallagher said, is to render many of them handicapped for life.

Status

Within state laws, four patterns are used to indicate those children
eligible for special education programs. The major difference in the laws
is the degree of specificity in the descriptions of the various categories of
handicapped children.
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The most specific laws create and define specific disability categories.
An example is the following statute from South Carolina:

Emotionally handicapped children means children of legal school age
with demanstrably adequate intellac‘:tual pc}tentiai who, becausa of an
or pal‘thngtE in the normal c:lassroom of the pubhc scﬁc;élé; but who may
be expected to benefit from special instructional services suited to their
needs. (Sec. 421-295 §.C. Stats,)

The most common state laws list categories of children who are eligible.
While these laws mention categories, they do not attempt to operationally
define them. The following law from Kansas is an example:

“Exceptional children” means children who (a) are crippled; or (b) have
defective sight; or (c) are hard of hearing; or (d) have an impediment
in speech; or (e) have heart disease; or (f) have tuberculosis; or (g) have
cerebral palsy; or (h) by reason of emotional and social n.aiadjustment
or inteliectual inferiority or superiority do not profit from ordinary instruc-
vional rnt:thods or (i) are unable to att@nd the regular publiﬁ: school

(KSA 72- 5334)
A similar type of law exists in West Virginia. {n addition to categories,
the law also provides the power for the state superintendent of schools to

makc any other exceptional child eligible for special education service.
This section of the West Virginia law is as follows:

. . visuaily impaired, hearing impaired, physically, or orthopedically
handicapped, epileptic, mentally retarded, speech handicapped, multiply
handicapped, autistic, intellectually gifted, socially or emotionally mal-
adjusted including the delinquent, learning disabilities both physical and
psychological, and any other areas of exceptionality which may be iden-
tified and approved by the state superintendent of free schools. (Sec.
18-20-1 WVCA)

The third type of law on definitions is flexible, as typified in New York
which defines the handicapped child as “one who, because of mental,
physical, or emotional reasons cannot be educated in regular classes but
can benefit by special services. . . .” (Sec. 4401 N.Y. Stats.) This law,
passed in 1967, was designed fc:sr multiply handicapped children who,
under tradltlonal categorical definitions, can be declared ineligible for
program participation. For example, a deaf-blind child, because of a double
handicap, may be ineligible for programs because he does not fit into any
one category.

Finally, the fourth type of law establishes authority for special education
and designates a state agency to develop definitions of children who are
eligible for services. The following Maryland law is an example: “It shall
be the duty of the State Board of Education to set up standards, rules
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24 State Education Laws and Handicapped Children

and regulations for the examination, classification, and education of such
children in the counties of the state who can be benefitted under the pro-
visions of this subtitle.” (Sec. 77-241 ACM) The degree of ﬂexibility
provided within this type of law is totally dependent on the manner in
which the rules and regulations are developed and followed.

Determination of eligibility of handicapped children for educational
programs .is not made solely on the basis of categorization. Traditionally,
education pregrams for the handicapped have been primarily limited to
children of legal schocl age. Within recent years, however, marked changes
have occurred to increase the range of ages. The impact of research
demonstrating the value of preschoal programs has motivated many states
to lower the school * cntry ages > for the handicapped. Some states have
extended the age limit to 21 and in at least one case, to age 24. (KSA
72-5342)

In response to the mounting evidence of the successes of early education
for the handicapped, some states have passed laws which specifically
remove minimum age rcﬁ:quirﬁments Idahc) has this kind of law “EVery

Cedﬁ:)

Connecticut law provides no minimum age but indicates that special
education programs may be conducted for children “who have not attained
school age but whose educational potential will be irreparably diminished
without special education at an early age.” (Sec. 10-76 Conn. Stats.)

California law permits the operation of experimental programs for deaf
and severely hard of hearing children from age 18 months to three years.
(Sec. 6812-5 Cal. Stats.) Slmﬂarly in Indzana expenmental programs
may be established for deaf children as young as six months. (Ch. 395
Acts of Indiana 1969)

More than half of the states presently authorize programs for the handi-
capped until age 21. In Kansas, handicapped youth unable to complete
their education by age 21 are ehglble to continue to receive special edu-
cation services until thev reach 24. Students at the state school for the deaf
in Jowa may have the usual age limit of 21 extended to age 35 if special
circumstances exist. In other states such as Ohio and Oklahoma, no
maximum age is stated for the provision of special education services,

Recommendations
Children who have handicaps may be legally referred to as exceptional
in one state and handicapped in another. Each of these children may
possess a specific disability whose label rnay also vary from state to state.

~ If a child has limited intellectual potentia! he could be retarded, men-
tally deficient, or subnormal, depending on where he lives. If he can’t
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hear well he might be deaf, auditorially handicapped or hearing impaired.
If he has a behavioral problcm he could be labeled emotionally disturbed
or maladjusted, psychotic, autistic, delinquent, and educationally or men-
tally handu:apped If he has dlﬁ’lCLIlty secing he might be called blind,
visually handicapped, or visually impaired. And if he has learning difficul-
ties he might be brain-injured, perceptually handicapped, dyslexic, suffer-
ing from minimal cerebral dysfunction or a learning disability. If he suffers
from more than one of these or other problems, he may be referred to
by a combination of terms or more simply as multiply—haﬁdicapped

All SDCIEU?S estabhsh Systerﬂs to classiy then' varlous groups and then

The first is to allocate resources to the appropriate group. For example,

a governmental agency wishing to make available a limited number of
brallie books will probably specify the appropriate criteria for potential
readers of the books and will affix a label to them. The important element
is that the classification is created for the benefit of its members and often
at their initiation.

The second rcason for classification of pcople is society’s pmpcnsny
toward stigmatizing those who deviate from the norms of society in some
manner. The handicapped have always lived with stigma and the related
labels and prejudices.

The dilemma facing special education today is how to deliver the appro-
priate resources to children in need, without further stigmatizing them
beyond the societal stigma.

Although the Sclution is beyond the purview of this bDOk and the

the magmtude of the pr@blem Perhaps the worst form of stlgma is that
which is governmentally sanctioned. As described in Chapter 1, govern-
ment has stigmatized some handicapped children by publicly excluding
them from an education, by providing for the education of others in
second class facilities with inadequate materials and personnel, and by
classifying children with labels that often have little relationship to the
services required.

Imagine the social and psychological impact on a child who needs
special assistance to learn to read, when he has been labeled brain-injured
and placed in a special class located in an old bus garage, behind the
new building where his rriends attend school.

As long as public resources are limited, classes of people will be labeled.
The issue is not removing all categorization from state laws and regula-
tions, but to minimize its usage as much as possible and to use labels that
relate to the educational services required.

Therefore it is recommended that: Each” state carefully reexamine its
present system of defining and classifying children to ascertain if the
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26 State Education Laws and Handicapped Children

system stigmatizes children beyond th.t which is nece<sary and wheiher
the system is related to the educational needs of the child.

The great American myth that cducation begins at age six is dead or
at least gasping its final breaths. Headstart, Sesame Street, kindergartens
and extensive research have demonstrated clearly the importance of edu-
cation in the early years of childhood.

For many children such learning takes place in the home, but for some
children, particularly the handicapped, this may be insufficient. Early learn-
ing is primarily focused on the child’s exploration of his environment and

be quite limited. If he were given mobility training and opportunities to
explore, he would learn. And yet he often has to wait until age six or
later to begin the learning process. Early childhood programs for education
of the handicapped, including those beginning at birth, are clearly demon-
strating that many handicapped children can become “normal” learners, if
given a chance. Yet too few states have taken steps to initiate state wide
leadership programs,

Similarly, little has becn done to serve older handicapped youth. Most
compulsory school attendance laws have as their upper range ages 16 to
17. Many handicapped youth of this age group, particularly the mentally
retarded, find their education abruptly terminated, despite the fact that
many could continue to profit from more schooling.
the provision of educational services to handicapped children and youth
from birth to age 21.
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Hdentification and Placement

Background

Handicapped children are children with differences. It is the business
of educators working with these children to recognize and assess their
lcarning differences, and then to develop techniques and strategies to
enable them to learn to their greatest potential. Because of variations in

the many types of disabilities, “It is essential that these differences be

carefully evaluated to ascertain to what exient special educational facilities
are required.” (Cruickshank and Johnson, 1958)

In the past, many school districts organized special classes for all chil-
dren who for any reason were not effectively performing in the regular
classrooms. These programs were sometimes designated ‘“‘opportunity
classes” or simply “special classes.” Their true nature is indicated by the
term, “dumping grounds,” today often used to describe the failure of the
classes. Little concern was placed on determining why these children
had difficulty in the regular classes and on determining what special
assistance was needed.

Currently there is a three-level process used to identify and place handi-
capped children in programs. The first step is screening, often conducted
by nurses when children first enter school. While this early screening is
usually done in large groups, more individual testing is conducted during
follow-up examinations of those children who appear handicapped in some
way. At this level there are a variety of tests relating to health, intelligence,
personality, and learning performed by a variety of personnel. After con-
sideration of the test results, decisions are made about placement of the
child in an appropriate educational program.

Many of the procedures used in initial identification and evaluation are
considered valid and reliable. While this is primarily true for physical
examinations, tests to assess personality and intelligence are more difficult
and often controversial.

There are many serious questions about intelligence testing and the
relationships between the results of those tests and the “life” decisions
that are mads about children. These issues directly relate to sometimes
incorrect determinations that some children are ‘learning disabled or men-
tally retarded.
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Identification

dren who would find the academic demands of the French pu.bhc schools
beyond their abilities. Students of psychologist G. Stanley Hall translated
Binet’s tests into English and nurtured their use in America. Hunt (1961)
contends that the testing movement came to America via people who
believed in the concept of fixed intelligence and, “. . . at least partially
for this reason the belief has tended to dominate the testing movement.”
The assumption held by developers of mtelhgence tests that measures of
pure intelligence could be formulated receives no support today among
psychologists who are aware that intelligence does not blossom in vacuo.

Perhaps no single concept has been as highly implemented and criticized
as IQ. Intelligence tests sample a very limited number of intellectual
processes, isolate mental functioning from motivation and contain a large
amount of social and cultural bias. Yet, in application, these scores remain
relatively unchallenged as a point of reference for educators. As a pre-
sumably accurate measure of mtellectual pctentlal the IQ test has w1e1ded
regular education program ‘and which is placed 1n specml classcs for the
mentally retarded.

Consider the implications of Diana v. State Board of Education. (C-70
37 RFP Dist. Ct. No. California, 1970) The California State Board of
Education reported that the incidence of mental retardation in the US
never exceeds two percent and that any claim in excess “is spurious.”
(197G) A study by Mercer (1967) found California Mexican-American
students consistently over-represented in special education classes by a
margin of two to one. Diana, an elementary student, had scored only 30
on the intelligence test that was administered to her in English at school.
In the Spanish version administered by an outside bilingual psychologist,
she scored 49 points higher, well above the cut-off for classification as
educable mentaily retarded. Examination of eight other Mexican-American
children accustomed to Spanish in the home and selected randomly from
educable mental retardation classes disclosed that all but one scored
above the cut-off of 75.

By stipulated agreement, the state board of education consented io con-
dnct a study of the home environment of identified children, hold confer-
ences with parents, and make placement decisions through use of a
multidisciplinary staffing committee rather than a single test administrator.

Following Diana the California legislature enacted the major provisions
of the stipulation into law and provided funds to the state board of edu-
cation to develop tests that are more relevant to the varied environments
in which children live.

Presently there are many other psychological instruments available which
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Identification and Placement 29

can provide considerable psychometric information about a child’s present
level of functioning. The problem, however, is still more in how the tests
are used than in their content.

Many persons working with the retarded have long been aware that it
is inappropriate to define intelligence solely in terms of IQ. They recom-
mend identification of mental retardation on the basis of adaptive behavior
as well as general intellectual functioning. Adaptive behavior, according to
Heber (1961), is related to three variables: maturation, learning, and
social adjustment. Utilizing these additional critcria to assess intellectual
potential makes it necessary to obtain a broad scope of data in order to
arrive at more realistic educational expectations of a child.

Census

The concept of a registry or census of all handicapped children or
chlld:en llkely to became handlcapped is not new. Neuher IS 1t free of

the Maternal and Child Health and Mental Retardatlon Planmng Amend—
ments of 1963, However, many state and local census attempts predated
P.L. 88-156.

Often early attempts to conduct a census were done through physicians.
While this approach has been successful in identifying physically handi-
capped children, a 1965 Delaware study noted that pediatricians ‘‘see
only about 25% of all the children in circumstances where it is possible
to form judgment regarding the mental potential of these children.” It is
difficult to identify very young children who have minimal problems of
intellectual functioning., Kirk (1962), in demonstrating that formal pre-
school training is of tremendous benefit to the handicapped, also reported
great difficulty in locating the mildly retarded preschooler.

The medically oriented census has been gradually expanded at the state
level to include input from a variety of agencies having contact with handi-
capped children.

The school census has been a standard procedure for enumerating
handicapped children. The mental retardation state plans of New York
(1965) and Delaware (1965) indicated the existing system of school
census was very inefficient, and both states recommended strengthening
the census to assure reporting of all handicapped children from birth to
age 21.

Attempts to coordinate census procedures have involved many public
and private agencies. All of these efforts have been plagued by critical
logistical and financial limitations.

Hunt and Huyck (1965) report that in 1964, more than 10 per cent
of all nonwhite mothers in the U.S. gave birth without a physician in
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attendance. The rate exceeded 20 percent in several Southern states. Many
of these children, now entering elementary school, possess handicaps which
are undetected due to the absence of any professional or medical contact.
Unfortunately, a comprehensive census of all handicapped children which
could have identified those in need of help, has been too costly to conduct.

The issues of privacy and dignity of the individual also create many
problems. The Task Force on Law of the President’s Panel on Mental
Retardation (1963) noted that privacy and dignity of the disabled are
very difficult to preserve. Because some persons attach a stigma to those
who are handicapped, the task force recommended that judicial and admin-
istrative procedures be adopted to protert the privacy of the handicapped
person and his family as much as possible.

A census of the handicapped can report more accurate information for
those with certain disabilities than for those with other handicaps. In
general, those handicapping conditions which can be observed with the
eye or ear tend to be reported more frequently to cducational, clinical,
health, and welfare agencies than mental and behavior conditions despite
the fact that the latter affect a greater proportion of the public.

Screening and Re-cvaluation

In the schools, screening techniques and instruments help to locate
children who may experience learning difficulty and need special assistance.
At an early stage of the total evaluation process, behavior of the child is
observed and inferences are made as to what Newland (1971) describes
as “learning-processes, emotionality, achievement or aptitudes.” Newland
points out that group intelligence tests “have tiicir major value for the initial
identification of the mentally superior; have decreased screening value
(but still practical) with respect to the mentally retarded; and are of still
less screening value in reflecting verbal learning capacity as we go from the
socially and emotionally maladjusted to the speech-impaired, the sensory
handicapped and the seriously involved orthopedically handicapped.”

While screening will discover many children appearing to need special
services, many children will be improperly diagnosed. Poorly trained
screening personnel and the lack of follow-up after screening have often
set in motion a rigid process in which children are “tracked” into acqui-
sition of unnecessary labels and then placed in inappropriate educational
environments, It is of paramount importance for frequent re-evaluation
based upon the concept of maintaining handicapped children in a regular
school situation as much as possible. The flexibility to enter, leave, and
re-enter both special and regular school programs must be provided.

A growing body of case law is rapidly developing in the technique and
procedure of educational placement. In Hobson v. Hansen (269 F. Supp.
401, 1967), Judge J. Skelly Wright held the system of educational place-
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ment in the Washington, D.C., schools illegal and ordered its abolition.
Under the “tracking” system, studentg were given intelligence tests in the
elementary grades and placed in honors, general, or special education
classes on the basis of their test scores. The Hobson decision cited the
placement procedure as a violation of the ecual protection clause of the
U.S. Constitution.

Stewart v. Philips \Civil Action No. 70-1199-F D.C. Mass., Feb. 8,
1971) made far-reaching implications for placement procedures Citing
Wisconsin v. Constanteneau (91 S. Ct. 507, Jan. 19, 1971), where the
U.S. Supreme Court held that the state violates due process of law when
its action has the effect of stigmatizing a person, the Massachusetts Distl ict

without a hearing.
Litigation like Diana, Hobson, and Stewart yield guidelines for place-
ment procedures, emphasizing that the due process rights of children and

their parents demand the right to a hearing and frequent re-evaluation.

Status

The purpose of providing special educational assistance to handicapped
children is to enable them to achieve to their full potential. Most profes-
sionals realize that the earlier special services can be provided, the greater
is the opportunity to influence the ultimate role of children in society. To
achieve this objective, effective systems of census toking, identification,
screening, placement, evaluation, and re-evaluation need to be imple-
mented.

Identification and Reporting

In _some states, this process th identifying dﬂd mdintaining records on
Slblllty may be arsisi.igined to various agencms, it ITIC)SIZ often is located Within
the state health agency. For example, Massachusetts assigns this respon-
sibility to thie department of publii: health.

with a cnngemtal deformlty or birth mjury Wthh may lead to an mc:apac—
ity or disability, the hospital wherein such birth occurred shall report
such congenital deformity or injury to the department on a form to be
furnished by said department. The contents of such report shall be solely
for the use of the department and such report shall not be open to public
inspection or constitute public record. (Ch. 111 Sec. 673 Mass. Gen.

Laws)

Many states have school health laws which contain a standard provision
requiring every local administrative unit to identify and report children

29:
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suffering from various physical defects and to report such defects to the
parents or guardian for “correction” or further evaluation. The following
Maine law is a good axamplc;

lstrat!va units & hall cause every c:hlld in the publlc schools to be sepal ately
and carefully tested ;md r;:xamined at lc.,ast once in every school year to
any other dlsablhty or dct«:ct tt:m;imgi to prevent hlS recelvmg the full
bznefit of his school work or requiring a modification of the school work
in order to prevent injury to the child or to secure the best educational
results. The committee, or school dircctors, shall cause notice of any
defect or disability to bc sent to the purent or guardian of the child, and
shall require a physical record of each child to be kept in such form that
the commissioner shall prescribe after consultation with the department
of health and welfare. (RSM Sec. 41-62)

The chief variation among laws of this type is the assignment of who
identifies and reports the child. In most states, this responsibility is given
to the classroom teacher. In Colorado, for example:

Every teacher in the public schools shall report the mental, moral and
physical defectiveness of any child under his supervision as soon as such
defectiveness is apparent, to the principal, or where there is no principal,
to the county superintendent. (Sec. 123-23-17 CRS)

{n West Virginia, the teacher is given even more specific responsibility:

; A state-wide school census of . . . mentally and physically handicapped
| persons of all ages shall be made during the first week of the school term.
H . and at a corresponding time each five years thereafter. The school
census shall be taken by the teachers under direction of the county
superintendent. . .. (Ch. 18 Sec. 1814 WVCA)

Virginia law also places the responsibility on “the principal or teacher”
but restricts identification to children with vision and hearing problems.

The Superintendent of Public Instruction shall prepare or cause to be
prepared, upon the advice and approval of the state board of health,
suitable test cards, blanks, record books, and other needed appliances, to
bz used in testing the sight and hearing of the pupils in the public schools,
and shall also obtain necessary instructions for the use thereof; and shall
furnish the same free of expense to all the schools of the state, upon
request of school board of any county, or city, accompanied with the
statement from the clerk thereof, that the board had, by resolution,
adopted the use thereof in the schools under their charge. Within fifteen
days after the baginning of thc term, or after receiving such material,
the principal or teacher in all such schools shall test the sight and hearing
of all the pupils under their charge, and keep a record of such examina-
tions in accordance w..h instructions furnished. Whenever a pupil is found
to have any defect of vision or hearing, or disease of the eyes or ears,
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the principal or teacher shall forthwith notify the parent or guardian, in
writing, of such defect, with a brief statement thereof. Copies of the report
shall be preserved for the use of the Superintendent of Public Instruction
as he may require. (Sec. 22-248 Codz of Va.)

To rectify probiems of data collection and use, some states have created
specific provisions within their special education laws. The following is an
example from Alabama:

. . each school board in thz State of Alabama shall take a careful and
thorough survey of persons who (if thereafter certified by a specialist)
would probably qualify as exczptional children residing in its school dis-
trict, which survey shall show the name, age, sex and type of exceptionality
of each exceptional child found by it. All such data descriptive of an
individual person (as contrasted with compilations made therefrom which
do not reveal information about specific individuals) shall be maintained
in strict confidence and shall not be made available to anyone except to
the survey-takers (in connection with those individuals who are reported
by them), the appropriate superintendent and his staff, the appropriate
school principal, the individual child’s perent or guardian, and such other
persons as may be designated in regulations adopted by the State Board
of Education and under such conditions as may be provided therein.
(SB 13 Acts of 1971)

Massachusetts law is noticeably different, because it involves the col-
lection of census data by the commissioner of education with assistance
from other agencies:

The commissioner of education shall conduct an annual survey with the
cooperation of the supervisor of special schools and classes and the direc-
tor of the division of the blind, and with such other assistance as he may
deem necessary to determine the number of blind children in the common-
wealth. (Ch. 69 Sec. 33 Mass. Gen. Laws)

The laws of the states do not have uniform provisions for the frequency
of census taking of handicapped children. While Massachusetts requires an
annual census, Alabama is on a periodic basis. The following Delaware
law provides for continuous census taking:

The principals, superintendents, teachers, and visiting teachers in every
school district, in accordance with the rules of procedure prescribed by
the State Board of Education, as it may direct, on or before the 15th day
of May of each year, and thereafter throughout the year as new cases are
discovered, every child within any school district between the :irono-
logical ages of 4 and 21, who because of apparent exceptional physical
or mental condition, is not now besing properly educated and trained, and
thereafter the State Board of Education, as it may direct, with the aid of
cooperating agencies, shall examine such child and report whether the
child is a fit subject for special education and training. (Section 3105
DCA)
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When operating effectively, census procedures identify children who may
need special educational assistance. The final decision occurs only after a
child is carefully and thoroughly evaluated. State laws pertaining to eval-
uation vary in the amount of specificity of procedure mentioned. While
language is included in some states, others specify responsibility for final
decision making, review of procedures, and tests to be used.

Analysis of evaluation and placement statutes reveals a number of di..cr-
ent elements which need consideration. In many of the state laws, evalua-
tion and placement are discussed in the same sections. An example of this
type of law is the following from Alaska:

1. The parent or guardian of the child or the local administrator of
special education may submit the application. If the administrator submits
the application, he must have the full knowledge and consent of the parent
or guardian.

2. The application is submitted on forms provided by the department
of education to thc governing body of the local district. The schoo!
board shall forward the application to the commissioner of education.

3. After the child has undergone an cvaluation that is defined by the
regulations of the department by qualified personnel to determine whether

or not the child is capable of kenefiting from enroliment in special
education, the commissioner is responsible for final certification of a child

for special education services. (Sec. 14.30. 330 Alas. Stats.)

A common element in evaluation and placement laws is the designation
that personnel must be qualified. Within the definitions section of the
Florida law, it is stated, “The term exceptional children as used in the
Florida school code means any child or youth who has been certified by a
specialist qualified under regulation of the state board of education to
examine exceptional children. . . .” (Sec. 288.041 Fla. Stats.) Michigan
law says that physically handicapped and emotionally disturbed children
may not be enrolled in a special education program except with a certified
diagnosis “by competent and appropriate professional authorities accept-
able according to the standards of the superintendent of public instruction.”
(Sec. 340.771 and Sec. 340.775A CLM)

Other states specify the type of specialist who will certify. Arkansas law
specifies, for example, that handicapped children will be “determined by
competent medical authorities.” (Sec. 80.2102 Ark. Stats.) Similarly, Colo-
rado law specifies that the “determination of the physical handicap of a
child shall be made by an individual examination conducted by a licensed
physician.” (Sec. 123-22-7 CRS)

Many states specify that prior to placement in classes for the mentally
retarded, a child must be cxamined by a qualified psychologist. Nebraska,
for example, has this type of provision:

A trainable mentally retarded child shall mean a child who is mentally
retarded but who, as indicated by a diagnostic evaluation, including an
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individual psychological examination administered by a person holding
valid Nebraska examiner's credentials for administering psychological

examinations as issued by the State Department of Education. . . . (RSN
43-612)

Legal language specifying the type of test to be includec. in the selection
and placement procedure is unusual. The California legislature, after the
decision made in the Diana case, enacted the following law:

Before any minor is admitted to a special education program for men-
tally retarded minors cstablished pursuant to this chapter, the minor shall
be given verbal or non-verbal individual intelligence tests in the primary
home language in which the minor is most fluent and has the best speaking
ability and capacity to understand. Such tests shall he selected from a list
approved by the State Board of Education. (Ssc. 6902.06 Cal. Stats.)

Louisiana law is somewhat unique regarding evaluation and placement
because it assigns partial responsibility for these activities to special educa-
tion centers located in state colleges and universities:

Special education centers located in state colleges and universities are
designated as the competent authorities for the evaluation of handicapped
and other exceptional children in the pubiic schools.

In parish and city school systems served by one or more college special
education centers, it is hereby established that such special education
centers are designated as the compstent authorities for the psychological
and educational diagnosis and evaluation of handicapped and other excep-
tional children, and that pupils may be assigned to such special classes or
facilities only upon the recommendation of said special education centers
or other persons or agencics approved by the State Department of
Education.

In parishes or city systems not served by a college or university special
education center, pupils may be assigned to special classes or facilities only
upon the recommer.dation of other competent authorities approved by the
State Department of Education. (LRS Sec. 1950)

Re-evaluation

special programs must occur. Arizona law, as an example, provides:
The placement of a child in a special educaticn program shall bes reviewed
by the chief administrative official of the school district or county or such
] person as designated by him as responsiiie for special education once each
: semester, if requested by the parent or guardian of the child or recom-
mended by the person conducting the special education program. A copy
of the results of the review shall bes submitted to the person making such
request or recommendation for review. (Sec. 14-1014 ARSA)

Some states specify that periodic re-cvaluation of children placed in

Similarly California law provides that an annual review must occur of
the placement of “educationally handicapped” children:
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The admission committee shall annually (1) review the appropriateness
of the placement of minors in special educational programs under the
provisions of this chapter and (2) submit rccomimendations as to the
return of such minors to the regular school program, continuarce in the
program for the educationally handicappcd, transfer to other special edu-
cation programs, or referral to other agencies. (Sec. 6755.1 Cal. Stats.)

Another provision in some states pertains to placing children in special
programs for trial periods to determine if such placements are appropriate.
The following Colorado statute is an evmple “Th: final approval of the
enrollment of any eligible handicapped child in a special educational pro-
gram shall be made by the board of education of the school district pro-
viding such program and such child may be enrolled for a trial period not
cxceeding nine months.” (Sec. 123-23-7 CRS)

Placement Committees and Parents

Since some states realize that evaluation and placement of children in
special programs on the basis of single tests or individual professional
opinion may not always render a clear-cut decision, they have established
placement, child study, or staffing committees. These committees primarily
focus on the educable mentally handicapped, learning disabled, and emo-
tionally disturbed. Some states use the committee approach to evaluate and
place handxcapped f.:hlldrcn

placerﬂent committee:

Placement Committec means a committee so designated and appointed
by the superintendent for determining the eligibility of exceptional chil-
dren for placement in special school programs or classes, which committee
shall be composed of representatives from the fields of medicine, educa-
t;on and psychology whsnever praetlgable Sald cammlttee after Study of
cancmnmg cach t:hxlds gldmlssmn to a 7';:;}71001 pmgram or class or with-
drawal therefrom. (SB 13 Acis of 1971)

illinois follows the concept but uses different language:

The Superintendent of public instruction shall make rules for and shall be
responsible for determining the cligibility of children to receive special
education. No child shall be eligible for special education facilities except
with a carefully completed case study fully reviewed by professional
personnel in a staff conference and only upon the recommendation of
quahﬁ&d specialists. In determining the eligibility of children he shall
include in the rules definitions of case study, staff conference, and quali-
ﬁed spemal:st appmprlate to ‘each catc;gc:ry of handlcapped \:hlldrsn as

ElaSS fDr the educable mentally handlcapped or for the trainable rn!:ntally

handicapped except with psychological evaluation and recommendation
by a school psychologist. (Sec. 14-8.01 IIl. Stats.)

G834
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The state laws rcgarding cvaluation and placement do not devote exten-
sive attention to the role of parents, Some states require that prior to
psychological testing of a child, a parcnt must grant approval. Perhaps the
largest involvement of parents occurs in California where after an evalua-
tion committee decides to place an cducationally handicapped child in a
special program, they must adhere to the following procedure:

No minor shall ba required to participate in a program for educationally
handicapped minors unless the admission by such committees has per-
sonally consulted with the parent or guardian of the minor regarding the
learning disorders of the minor and the objectives of the program. and the
par‘ent or éuardidn haa 5ubs;qumt to mch LOLlnSé]iﬂ&, ;md pri@ to pdl‘—

partuzlp.,ltmn with thc;: gDVerng board C)f tht;: school dlStI’lCt or with the
office of the county superintendent of schools. (Scc. 6735.3 Cal. Stats.)

Alabama law requires that: “No child shall be given special scrvices
under the terms of this act as an exceptional child until he is properly
classified as an cxceptional child. Provided, however, the child’s parent or
guardian shall be informed of the reasons for such classification.” (SB 13
Acts of 1971)

Another example of parental involvement is the following from Arizona:
“The chief administrative official of the school district or county or such
person designated by him as responsible for special education shall place
the child, except that no child shall be placed or -etained in a :'.pecial edu-
cation program without the approval of his parent or guardian.” (Sec.
14-10103 ARSA)

Colorado law is unique, because while it provides for parent approval
for the testing of children who are suspected of having mental handicaps,
it also establishes a procedure for parents who disagree with the test results:

The determination of the mental handicap of a child shall be made by
individual cxamination conducted by a psychologist with the consent of
the parent or guardian of the child. In the event that the parents or guard-
ian of the child disagree with the determination of the psychologist or
the placement of the child, they may refer the child te a psychologist of
their own choice, and at their own expense, and submit such evaluation
to the Board of Education. The Board of Education shall have the ulti-
mate right of placement of children attending the public schools within
their jurisdiction. (Sec. 123-22-7 CRS)

The concept of equality is often interpreted to imply that government
will treat everyone the same. While certainly this should apply to all due
process considerations, it becomes more complex when applied to govern-
mentally sponsored human services, since no iwo individuals are the same.

Two people who come to a hDSPltal with a complaint that their leg

%81,5
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hurts may have totally different ailments and require quite different reme-
dies, despite the fact that the presenting problems were the same. For the
onc paticnt the remedy may be medication, while for the other, it may be
amputation. Certainly amputation, a most severe form of treatment, should
only be utilized for persons whose diagnosis requires such treatment and
not for all persons having leg problems. Thus in this example, equality
means cqual access to appropriate scrvice, although the nature of the
service may be quite different.

As noted in Chapter |, therc is a growing awareness among educators
and the public that students, similar to the above patients, have different
problems in learning which require different remedies. Thus as Coleman
(1968) has noted, cquality can only be determined by the quality of each
child’s achievements rather than solely the equal distribution of rcsources.

The greatest difficulty in the achievement of such equality is linking the
child with the appropriate educational service. As discussed in Chapter 2,
handicapped children have historically been given labels that have medical
or psychological meaning, but little relevance to determining the appro-
priate educational remedy needed.

In recent years much attention has been given to this problem and more
cffective evaluation procedures have been developed. However, a lag
between such knowledge and its implementation still exists as evidenced
by the Diana case cited earlier. Even when appropriate diagnostic tech-
niques are used by schools, they arc often unreliable, cither because they
were applied by insufficiently trained persons or because insufficient time
was allotted to conduct a thorough diagnosis.

Certainly we would be skeptical about having open heart surgery if the
sole recommendation was from a medical student after only a 60-minute
examination. And yet many children are placed in special education or
denied such education on a similar basis.

In order to plan services cffectively, school districts need to know the
numbers of children having varying learning problems and the geographical
distribution of such children. Tt is imperative that screcning procedures be
utilized to locate those children and that more intensive evaluation be
given in order to determine whether they truly have problems and what
educational help is needed.

Such procedures, followed by sufficient numbers of personnel, must be
an ongoing part of a school’s program. The needs of children change; thus
the services they reccive must change accordingly. Just as it is folly to keep
a patient on :untibictics after the infection has cleared up, so it is folly to
keep a handicapped child in a special environment once he can function
adequately in a normal environment,

Therefore it is recommended: Public school districts be required by
lav. to maintain an ongoing rrogram of screening and evaluation to locate
handicapped children and prescribe appropriate educational services for

N
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such children. State education agencies should deterinine appropriate eval-
vation procedures and set standards of competence for persons Canductmg
such programs. School districts should be responsible for obtaining and
maintaining such evaluations on all children residents of the district regard-
less of whether such children are presently in school. To accomplish this
task, school districts and the state should be authorized to obtain appro-
priate records from other public agencies and to contract with other public
and pnvate agfc'nc‘lfv fm avwvtam:f

ozughly 16 Emluatcd f,ac/z 3 ear at li’(l.i‘l'g

As a result of the Diana and the Pennsylvania Association for Retarded
Children cases described in Chapter 4, therc has been growing concern
about possible violations of due process néhts in the identification
and placement or non-placement of children in educational programs.
Any adjustment of a child’s cducational program is a serious matter. Until
recently, schools have operated with total authority in this regard, and no
due process was available to the child or his parents. This is similar to a
hospital doing surgery without consulting with or obtaining the patient’s
approval. While the implementation of full due process will be burdensome
to the schools, it serves the child’s best interests and, most importantly,
enhances the rxghts to which he is entitled.

Therefore it is recommended: Procedures be implemented to assure
due process rights of all childrer and their families in all educational
activities that may result in program adjustments, different than those
provided normal children or which deny a child access to educational
services he or his family feels he needs. Such procedures should include
the following:

1. evaluation on the basis of norms consistent with the culture of the
child.

2. evaluation conducted in the primary language of the child.

3. parental right to obtain an independent evaluation of their child at
public expense if necessary.

4. a r:lue' prof@ss hf?ar'fng iiz whiciz ilze parfﬁtv meet witiz scizool aﬁ‘?cialv

Efltlllfd to advance ngttﬁcatzon, access Ii} gppz opnate: s«:‘haal resards, 1epre—
sentation by legal counsel and provision of additional evidence concerning
their child.

5. official transcripts of the due process hearing should be maintained,
and parents should have the right to appeal decisions resulting from such
hearings to the state education agency or directly to the appropriate court.

37
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Administrative Responsibility

Background

Fundamental to the problems associated with cducating the handicapped
child is the issue of advocacy. Too often local school officials are heard to
say, “This is a state function, and the state should pay most of the costs.”
And too often the state responds similarly, “We have no authority to inter-
vene in this arca. It is a local matter.” And so the children wait.

For many years the only specific legislation concerning education of the
handicapped, and consequently the only designated administrative respon-
sibility, provided for siate institutions or residential schools. Now, all states
have some legislation which defines some of the local district responsibili-
ties for handicapped children.

The first mandatory laws establishing education programs for handi-
capped children were enacted in New Jersey (1911), New York (1917),
and Massachusetts (1920). They directed local school districts to deter-
mine the numbers of handicapped children in their jurisdictions. In the
casc of the mentally retarded, local school districts were required to pro-
vide special classes when at least 10 children were identified. At the time
of this writing one-half of the states retain permissive statutory authority,
while the others mandate services.

The issue of mandatory or permissive legislation for education of the
handicapped is often thought of as the “shall” or “may” controversy.
Because of the many complex considerations it is clear that such a dichot-
omy is too simplistic. Despite permissive legislation some states have made
significant progress because of outstanding state education agency leader-
ship and high levels of state finance. Mandatory law conveys a commit-
ment and priority of the state and can require certain behaviors from
school administrative personnel.

If as described in Chapter 1 education is a state responsibility and handi-
capped children are entitled to an education, then the advocacy for imple-
mentation of this entitlement must reside with the state. Unfortunately, the
reluctance of inost states to assume this position encourages reluctance by
the local education agencies to provide all handicapped children with edu-
cational opportunities to develop to their fullest potential. It is in such
cases, where the state and its school districts and other entities have been
recalcitrant in advocating for handicapped children, that the mandatory
laws are enacted to force such advocacy.

40
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However, mandation without machinery for enforcement has little value.
Generally states which have mandatory legislation do not have a greater
percentage of handicapped children receiving an education than those with
per’missive legislation. Very few mandatory laws contain provisions penal-
izing education agencies for fail. = to comply with the mandate. Acker-
man and Weintraub (1971), in sur‘veymg school districts in six states in
1967, found districts in several states where education officials were
unawarc of the mandatory provisions of their state school law.

If this is true, then who will advocate education for handicapped chil-
drerﬂ Sorne states have legislated thL estab]ishme,ﬂt Df a divisi()n sectian

the developrnent of educatmn programs for handlcapped chlldren Although
most state education agencies have created divisions without legislation,
they are often moved up and down the bureaucratic hierarchies depend-
ing on the reorganization plan of the year. A periect example of this move-
ment is the history of the effort to create an advocate agency within the
U.S. Office of Education. By executive order in 1963, President John F.
Kennedy established the Division of Handicapped Children and Youth
within the U.S. Office of Eduzation. Prinary responsibility of the division
was to administer the traininé imd resefnrch provisicns of P L 88 164 The

strucnon Act Elghteen months later the d1v1510n was dlsbanded

A reorganization, which closely followed Congressional passage of the
Elementary and Secondary Education Act of 1965, found the division’s
authorities scattered throughout the Office of Education. Visibility in the
federal bureaucracy was lost. So was the integrity and cohesiveness of pro-
grams. New York Congressman Hugh Carey (1965), Chairman of the
House Ad Hoc Subcommittee on the Handicapped, summed up the situa-
tion well:

It would seem that instead of an office in which all of these programs

were collected and given exquisite visibility, if I may use that term, that

the LLHTLﬂt 51tuation is that the mattars of supuwi%ion administration,

ous functnons in which thL sphcml ‘educator would have an interest arc
now myriad in a number of sections within the Office of Education.

In the past few years, states have accelerated their efforts to adopt the
“mandatory” approach to program stimulation. Since 1965 seven states
have adopted mandatory legislation for all categones of exceptionality.
Twenty-six states have some form of mandatory provision within their state

codes.

Six Forms of Mandation

Six basic forms of mandation have been enacted by state legislatures:
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1. Full Program Mandation—Those laws require that when children are
identificd as meeting the criteria to define the exceptionality, programs
shall be provided. Rhode Island’s law of this type applies to mentally
retarded and physically and cmotionally handicapped children who are
unable to progress through normal education and development:

In any city or town where there is a child within the age range as desig-
nated by the regulations of the State Board of Education, who is cither
mentally retarded or physically or emotionally handicapped to such an
extent that normal educational growth and development is prevented, the
school committee of such city or town shall provide such type of special
cducation that will best satisfly the needs of the handicapped child, as
recommended and approved by the State Board of Education in accord-
ance with its regulations. (Sce. 16-24-1 R.I. Acis)

2. Planning and Programming Mandation—This form of mandation re-
quires planning prior to required programming. This approach is increas-
ingly being adopted by the states. An Alabama statute serves as the
example:
Each school board shall provide not less than twelve consecutive years of
appropriate instruction and special services for exceptional children. . | .
(Act 106, Laws of 1971)
Within one hundred twenty days after the completion of said census,
cach school hoard in the State of Alabama shall prepare and adopt an
incremental five year plan commencing with the school year beginning in
September 1972 for the implementation of appropriate instruction and
special services for exceptional children residing in its school districi,
including a rezsonable procedure for obtaining certifications of excep-
tional children by a specialist. (Sec. 4-SB 13 Laws of 1971)

3. Planning Mandation—These laws mandate only a requirement for plan-

ning, but can be powerful vehicles to encourage program development, if a

review of the plans occurs at the state level.
The county board of school directors cooperatively with other county
boards and with boards of directors of districts of the second, third and
fourth class shall prepare and submit to the Department of Public Instruc-
tion on or before the 1st day of July 1956, for its approval or disapproval,
plans for the proper education and training of all exceptional children in
districts of the second, third and fourth class in accordance with the
standards and regulations adopted by the State Council of Education.
Plans as provided for in this section shall be subject to revision from time
to tin.e as conditions warrant subject to the approval of the Department
of Public Instruction. (PS Sec. 1372)

4. Conditional Mandation—This law requires that certain conditions must
be met in or by the local education district before mandation takes effect.
An example is provided in Alaska where, because of a small and widely
scattered population, a minimum of five exceptional children have to be in
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residence in an area served by a local school district or statec operated

(a) A borough or city school district shall provide for special services
for cach classification of exceptional children represented by not less than
five children residing in the district.

(b) The departnient shall provide for special services in a school in
the state-operated district for each classification of exceptional children
represented by not less than five children residing in the district. (Sec.
14.30.186 Alas. Stats.)

5. Mandation by Petition—This type of law places the burden of respon-
sibility for program devclopment on thc community in terms of parents
who may petition school districts to provide programs. In Arkansas the
petition process may occur when, in a school district, *“5 or more of any
one type of handicapped child, or types which may be taught together, . . .”
are identified. The law also says:

In ary school district where properly interested persons or agencies or
the parents or guardians of five or more of any onc type of handicapped
children, or of types which may be taught together, petition the Board of
Education of that district for a special class, it shall be the duty of the
school authorities to request the State Board of Education to cooperate
in the establishment of such classes under the rules and regulations estab-
lished for this purposc by the State Board of Education. (Sec. 80.2105
Ark. Stats.)
6. Selective Mandation—1In this type of law, not all disabilities arc treated
equally, <uch as in Virginia where programs for hearing impaired children
are selectively required:
The State Board of Education shall prepare a program of special educa-
tion designed to educate hearing impaired children of ages two to twenty

rate with their ability. (Sec. 22-9.1 Code of Va.)

The mandatory provisions of some states are more comp. -hensive than
those in other states. The mandation legislation of some states includes
provisions for planning, staffing, enforcement, and program finance inciud-
ing funds for instructional materials, transportation, .ad consultative
assistance.
details results in education programs of poor quality. One state, for cxam-
ple, recently enacted a law mandating the establishment of classes for the
learning disabled. No consideration, however, was given to providing facili-
ties and materials. The most blatant omission was the lack of any provision
for staffing the program.

Since the state bears the constitutional and legal responsibility for pro-
viding education, it seems logical to assume that responsibility for the edu-
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cation of the handicapped in state institutions is a perfunctory matter. Such
is not the case. The majority of children residing in state institutions for
the mentally retarded and cmotionally disturbed do not receive educational
services. Many of these children are severely impaired and would profit
immensely from instruction in self-help skilis such as dressing, feeding, and
bathing. It is intcresting to note that the Attorney General of Minnesota
recently ruled that self-help education is as much a part of elementary and
sccondary education as any other part of the curriculum.

A 1971 survey of state educational practices in institutions for the
mentally retarded, conducted by the State-Federal Information Clearing-
house for Exceptional Children, indicates that few state departments of
education discharge any responsibilities for the state institutions for the
mentally retarded—with the exception of administration of federal pro-
grams. In the statc of Washington, however, the Office of Public Instruction
bears the administrative responsibility for the education of children age
6 to 18 who are in state institutions for the mentally retarded and in
correctional institutions.

Litigation pending in the United States District Court for the Eastern
District of Pennsylvania will undoubtedly clarify some state administrative
responsibilities for providing education programs for handicapped children
in institutions, In the case, Pennsylvania Association for Retarded Children
v. Commonwealth of Pennsvlvania (Civil Action No. 71-42), the plaintiff,
on behalf of 13 severely mentally retarded children, contends that denial
of educational services deprives these children of the equal protection of
the laws guaranteed by thc Fourteenth Amendment of the U.S. Constitu-
tion. The children, who reside in the state’s institutions for the retarded,
currently receive no educational services. It is significant to note that many
of these children were also denied educational services by local school dis-
tricts prior to institutionalization. The plaintiff has introduced evidence
indicating the authority for organizing and supervising classes in state
irstitutions is under the jurisdiction of the Pennsylvania Department of
Public Instruction.

Schools and Classes in Institutions—It shall be within the jurisdiction of
the Department of Public Instruction to organize and to supervise schools
and classes according to the regulations and standards established for the
conduct of schools and classes of the public school system in the Com-
monwealth in all institutions wholly or partly supported by the Common-
wealth which are not supervised by public school authorities. (PS Sec.
1926)

Status

In each state, a state agency is charged with the responsibility for admin-
istration of programs for handicapped children. Ackerman and Weintraub
(1971) discerned three basic approaches to the delegation of responsibility.
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The most common approach is to charge responsibility to the chief ]egal
educational agent of the state, usually the state board of education, or in
some cases the chlef state .‘:Ch(}(ﬂ ofﬁccr The rcsponsxbllltles delegatéd to

respon&bﬂﬂms

The State Department of Education shall prescribe minimum standards
for the special education of physically and mentally handicapped minors,
and so apportionment of state funds shall be made by the superintendent
of public instruction to any school district on account of the instruction
of physically or mentally handicapped minors until the program of instruc-
tion mentioned therein for such handicapped minors is approved by the
state department of education as meeting the prescribed minimum stand-
ards. (MRS Sec. 388.520)

The state of Connecticut has charged its state board of education much
more specifically:

a) State board of education shall provide for the development and super-
vision of the cducational program and scrvices for children requiring
special education and may regulate curriculum conditions .nd instruction,
physical facilities and equipment, class composition and size, admission
of students, and the requirements respecting necessary special services
and instruction to be provided by town and regional boards of education.
Said board shall supervise the education aspects of the training of ail
children requiring special education who are residing in or attending any
child caring institution receiving money from the state. b) The secretary
shall designate by regulation, subject to the approval of the state board
of regulation, the proczdures which shall be used to identify exceptional
children. c) Said board shall be the agency for cooperation and consulta-
tion with federal agencies, other state agencies, and private bodies on
matters of public school education of children requiring special educa-
tion; provided, the full responsibilities for other aspects of the care of
such children shall be reserved to such other agencies. (Sec. 10-766 Conn.
Stats.)

The second approach used in sev’eral states to de]egate autharity fﬁr

Division of Spec;al "Education whlch ‘shall . exercise all the powar and
duties set out in this act. The governor shall appoint, on the recommenda-
tion of the state superintendent of public instruction, a director of special
education who shall serve at the pleasure of the governor. The amount
of compensation of the director shall be fixed by the governor. The duties
of the director shall be as follows: 1) general supervision of all classes
and schools for handicapped children in coordinating the work of these
schools; 2) to make, with the approval of the state board of education,
- rules and regulations governing the curriculum and instruction, including
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licensing of personnel in the field of education, as provided by law; 3) to
inspect and ratc all schools or classes of handicapped children in order to
maintain proper standards of personnel, buildings, equipment, and supplies.
... (Sec. 28-3522 Ind. Code)

A third approach, multiple agency authority, is not common. Massa-
chusetts uses this approach in delegating responsibility to scveral state
agencies:

The school committece of cvery town and regional school district shall
ascertain, under regulations prescribed jointly by the department of educa-
tion and .he department of mental health, the number of children of
school age resident who are emotionally disturbed. (Sec. 71-46h Mass.
Gen. Laws)

All state constitutions designate education as a state responsibility. How-
ever, with tlie exception of Hawaii, state laws delegate specified authority
to local education agencies. Hence. the local education agency, as a recipi-
ent of delegated authority, is pivotal in determining the nature of educa-
tional programs for the handicapped. Graham (1962) discusses the critical
issue of Jocal responsibility:

I am amazed to note that when the local community opinion becomes
strong cnough, or the parents apply the pressures of their organized
group, the ways and means are found. The community of the concerned
generally find ways of setting the objectives of education and the policies
of a board of education. Where understanding of the children, their prob-
lems, and the advantages to both the childrzn and society arc clearly set
forth we find progress. Where the community accepts these children and
its responsibility to them we find results.

Recommendations

In the ideal state where the right to an education is truly believed and
enforced, there would be little or no need to discuss mandatory legislation.
Such legislation simply reiterates what exists in most state constitutions.
But, w' =n many persons have been denied their rights, it is often necessary
to spell out those rights. Berger (1967) has described law as the means
the minority uses to assure appropriate conduct from the majority, when
such conduct is not naturally forthcoming,

Thus, mandatory legislation has been the tool that advocates of handi-
capped children have pushed through state legislatures to secure these
children’s constitutional rights. However, the advocates have found in
many cases that the mandates were little more than philosophy and that
most state education agencies were either powerless or unwilling to enforce
them. The advocates have now turned to the courts to seek relief—and
slowly but surely are winning the right to an education for handicapped
children. But the court edict can do only so much, and handicapped chil-
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drer; will not get the education they need if it is given through the lash of
the court.

Therefore it is recommendeda. Siziements expressing the mandate of the
state that the public schoois provide for free education of handicapped
children be incorporated into state law and appropriate state administra-
tive literature. Mechanisms must be included in the law to grant the state
education agency enforcement powers sufficient to obtain compliance.
Sufficient time should be allowed to enable administering agencies to obtain
and allocate the necessary resources, but any such delays should not be
construed as a diminution of the childrei’s rights. Provision should also be
made to permit administrative and judicial review of complaints lodged
against any responsible state or local agency failing to comply with the
mandate.

It is further recommended that there be created in the state education
agency a Division (or similar title) for Education of the Hondicapped
which should be the state agent responsible for the development, super-
vision and regulation of programs to educate I .indicapped children through-
out the state. The Division should be responsible directly to the head of the
state education agency. The Division should be responsible for conducting
and maintaining the state plan. In addition, its operating budget and total
special education budget should have visibilitv in the state education
agency, so that it can be given proper consideration by governors, legis-
[ tors and the general public.
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Background

Education of handicapped children requires coordination of many pro-
fessions and the carcful allocation of many resources. It takes careful
planning to assure that personnel, equipment, facilities, and other elements
of a good program are there when handicapped children need them.

As educational pr._rrams for the handicapped have expanded, the need
for statewide planning and coordination has grown proportionately. The
overriding concern became how can the limited resources of state and local
government and private agencies be deployed io most effectively meet the
needs of the children. In 1960 at the White House Conference on Children
and Youth, John Gardner, later to become Secretary of Health, Education
and Welfare, said that “Each state should establish a permanent structure
to coordinate all public and private services for the mentally handicapped,
to review legislation and to carry out overall long-range planning in rela-
tion to other services. . . .” (Rothstein, 1964)

National leadership for coordination and planning in mental retardation
was obtained with the 1963 passage in the Congress of P.L. 88-156, the
Maternal and Child Health and Mental Retardation Planning Amend-
ments. In that same year, the Congress made available funds for compre-
hensive state mental health planning.

To implement these laws governors set up state councils and committees
to engage in fact finding, planning, and development of recommendations.
It is estimated that over 40,000 persons participated in mental health plan-
ning alone.

Title VI of the Elementary and Secondary Education Act of 1966 pro-
vided direct grants-in-aid to the states to assist the development of pro-
grams to educate handicapped children. However, the law also required
that state plans be developed to show the state’s needs, a procedure for
meeting the needs, and the role of federal funds.

While federal planning funds have provided great impetus to states in
recent years, state legislation requiring state planning for education of the
handicapped can be traced to tae late 1940%. A Pennsylvania law required
that county boards of school directors, together with other county boards
and with boards of directors of districts, shall prepare and submit to the
department of public instruction for approval, “plans for the proper educa-

tion and training of all exceptional chiidren. . . .” (PS Sec. 1372)
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A significant step toward cffective planning was taken by Iilinois in 1965
when a law was passed making cducation for handicapped children manc'a-
tory. While this was not the first mandatory law, the Tillinois law was the
first to relate implementation to planning. The law:

required that from 1965 until 1967 u'l counties in the state develop plans
for special education in conjunction with local advisory committees and
that in July 1967 all counties submit plans to the statz advisory council
on special education, which, jointly with the state Department of Public
Instruction would approve the plarnis. The school districts then had until
1969 to prepare to mcet the requirements of the mandate. (Weintraub,
1971)

While only about 20 percent of the states have planning provisions
within their laws, all states have done some planning for education of
handicapped children either through state or federal funds.

It ic difficult, however, to assess the impact of past planning efforts on
actual program development and coordination. in many cases, planning
efforts have helped convey the needs of the handicapped to governmental
policy makers and the public and as such have fostered more positive pub-
lic attitudes and governmental action. Ackerman and Weintraub (1971)
note that planning laws, such as the above Illinois statute, forced local
school authorities to face more squarely the needs of handicapped children
in their communities. They also note state technical planning assistance,
which demonstrated practical approaches to meeting these needs, reversed
many negative attitudes of the local school authorities. Several states,
notably Texas, have hired private firms to assess state program needs and
to develop a plan. In developing tl.. Texas plan, hearings were conducted
arcund the state and numerous ovtside consultants called in. An opera-
tional pian was prepared and supporting legislation introduced. The plan’s
implementation procedure was developmentally as well as fiscally and op-
erationally feasible. The plan was endorsed by the state education agency,
the governor, and the legislature and is now being implemented.

However, to paraphrase Robert Burns, the best laid plans of mice and
men often are lost because they are politically unrealistic. Many state plans
have done little more than occupy space on a bookshelf, because they
called for resources or changes that were beyond the ability of the state to
produce. Another weakness is that many plans are often presented in
generalities, necessitating additional planning for implementation.

To facilitate planning and/or coordination as well as to provide advice
to administering agencies, many states have created advisory committees
on the education of handicapped children. These committees vary in their
responsibilities and their policy making authority. Their membership often
includes legislators, parents, professionals and representatives of govern-
ment agencies. About 25 percent of the states have legally «stablished
advisory committees.
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- itus

The main variance among state pianning statutes is their degree of speci-
ficity and the degree to which the varied agencies are bound by provisions.
The most general form of planning requirement is in Pennsylvania law
and simply requires that local education agencies submit plans to the statc
ducation agency.
Thie following Idaho law is similar but more specific:

The board of trustees of each district in the state shall each vear on or
bafore the tenth day of July report to the state board of education the
number of exceptional children as defined in Section 33-2002, Idaho Code,
and as further defined and described by the state board of education,
residing within the district who are entitled to school privileges as excep-
tional children and shall compute the average district per pupil cost of
providing special education for such children along wit.. the projeccted
plans and anticipated cost of providiig special education during the fol-
lowing year and shall certify such to the state board of education. The
trustees shall periodically. as requested by the state board of education,
submit projected long range plans and a progress report of specia! cduca-
tion as provided within the district or jointly with another school district.
(Szc. 33-2009 Idaho Code)

Perhaps the strongest state planning law was passed by the 1971 Ala-
bama legislature. The law requires local school boards to establish five
year incremental plans to serve handicapped children. The plans may be
rej=cted if the minimum standards. developed by the state board, are not
met. In that case, provision exists for joint development of a plan or if that
fails, the imposition of a binding plan by the state board. Once » plan is
developed by or for the district:

The State Board of Education shall have the primary responsibility for

enforcing compliance with such plans and with compliance of school

boards with its regulations and tha requirements of the act. If any local
board fails or refuses to implement the pl-n provided for under this Act,
the Attorney General shall upon request of the State Board of Education,
or upon the request of any private citizen, bring civil injunctive suits to
enforce the implementation of such plan. If the State Board fails or
refuses to carry out any duties required of it by this Act, the Attorney

General shall upon the request of any private citizen, bring civil suits in

Montgomery County to require that such duties be performed. (SB 13

Laws of 1971)

A unique feature of this law is that in addition to providing for short
term planning, it also requires long range planning to occur during the
fifth year of the incremental planning.

During the fifth year of implementation of the incremental five-year plan

referred to above, each school board shall submit a long-range plan for

providing appropriate instruction and special services for excepiional chil-
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dren and shall submit said long-range plan to the State Board of Educn-
tion for its review and approval or disapproval. Such plan, unless ihcre-
after modified with approval of the Statz Board of Education, shall be
adhered to by the school board. Said long-rang: plans (and all modifica-
tions thereof) shall bz resubmitted to the State Board of Education for
its review and approval or disapproval at such intervals as may be
established by the said Statc Board in rcgulations but not in any event
less often than once every seven years or more often than once every two
years. Provided, however, that disapproval of a plan or any amendments
thereto shall bz only bzcause of failure of the plan to meet minimum
standa.ds set out in regulations of the Statc Board adopted in accordance
with Section 5 of this Act, and any such disapproval must specify in
detail the reasons for such disapproval. The procedurc for approving,
disapproving, establishing and enforcing such long-range plans shall be
the sar > as that set forth hercinabove for the incremental five-year plans
and the long-range plans shall include such provisicns as may be appro-
priate for the following: (1) Establishment of special education classes,
instruction, curricula, facilitics, equipment and special services; (2) Utili-
zation of teachers and other personnel: (3) Attendance requirements for
exceptional children: (4) Services for exceptional children whose condi-
tion will not permit them to profit or benefit from any kind of school
programs and other services and facilities; and (5) Payment of tuition
and other costs for attendance at appropriate semi-public or private
schools or institutions which may be able to provide appropriate services
for all or some exceptional children in comparison with that which can
be provided through the schoe! system, such as, for example: Children’s
Center of Montgomery; and Opportunity Center School in Birmingham.

Advisory Groups

Some states have used advisory committees to devclop or assist in the
development of state plans. The Illinois law cited earlier in this chapter
utilizes such an approach. Kentucky’s law is similar but gra.ts a state task
force of the Human Resources Coordinating Council ¢onsiderably more
authority.

The Kentucky task force is composed of 11 members appointed by th-
governor, no more than five of whom may be professionally involved in
the education of exceptional children. Nonprofit organizations with state-
wide memberships and whose purposes include fostering or provid.ag pro-
grams for the handicapped, submit recommendations to the council. Repre-
sentatives from each department on the Human Resources Coordinating
Commission and the medical director of the Commission for Handicapped
Children serve as advisors to the task force.

The powers and duties of the task force include:

(a) Surveying nceds, and the resources available for special education,
training, and related services for exceptional children;
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(b) recommending regulations to the Department of Education and other
departments dealing with exceptional children;

(¢) employing independent professional organizations and stafl for serv-
ices not readily available;

(d) fixing the terms of service of miembers of regional task forces:

(e) receiving and evaluating reports of regional task forces, and making
recommendations to and receiving recommendations from regional task
forces and regional councils;

which, in the judgrent of the State Tk Force, cannot or will not fulfill
its functions, powers, or responsibilities:

(g) serving in an advisory capacity to the Department of Education, to
the Legislative Rescarch Commission, and to the Human Resources
Coordinating Commission and Council:

(h) making reccommendations to the Council, to school boards, to gov-
ernmuntal agenzies, to the Legislative Rescarch Commission, and to the
legislature with respect to special education programs and related services
for exceptional :hildren. Such recommendations may relate to, without
limitation to, the recruitment and training of, and assistance to, teachers
in special education facilities, the transportation of special education stu-
dents. and the establishment of special cducation facilities within the
time limitations imposed by the act. (Ch. 47 HB Laws of 1970)

Regional task for.cs, appeinted by regional human resources councils,
are established to assist the state task force in ascertaining needs, evaluat-
ing resources, and recommending plans for state-wide programs for
exceptional children, Each regional task force submits plans for imple-
rnentation of special education programs and coordinated services through
the Regional Human Resources “ouncil to the state task force. If a regional
task force fails to submit its implementation plans, the state task force pre-
pares and submits a plan to the regional human resources council and the
state council. The task force submits its final reports and recoramenda-
tions to the Human Resources Coordinating Commission which in turn
submits the report to the governor, state board of education, and the
legislative research commission.

Indiana’s advisory council’s planning function is limited to providing
advice to the state education agency:

The superintendent of public instruction shall appoint by September 1,

1969, a state advisory council whose duties shall consist of assisting the

department of public instruction in the development of a state-wide plan

to provide a free public school cuucation meeting the special needs of
handicapped children. There shall be appointed seven (7) members who
shall serve for a period four (4) years, except that the initial appointments
shaii be made for periods of one (1) to four (4) years. At the expiration
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board of he th and the department of mental health for residential special
education programs, the commissioner of health or his designate and the
commissioner of the department of mental health, or his designate, shall
he members of the council, ex-officio.
The members appointed shall be citizens of the United States and of
this state and shall be sclected on the basis of their knowledge of or
expericncs in problems of th: cducation of handicapped children,
The responsibilities of the state advisory council shall be to advise the
superintendent of public instruction and the commission on general educa-
tion regarding all rules and regulations pertainine to handicapped children,
to recommend approval or rejection of completed comprehensive plans
submitted by school corporations acting individually or in a joint school
services program basis with other corporations and to devise and recom-
and 10 thf ';Llp..,nnt.ﬁndgnt of publu: inst ructmn an.j the commlssmn on
handl;appcd f;hlldn:n in the Qv.gnt . s;hool corpomtxon do;s not com-
nlete its plans by July 1. 1971. Any comprchensive plan developed by
the state advisory council shall bz disseminated to all school corporations
affected by such plan and shall be advisory.
Thz council shall organize with a chairman upon ten (10) days written
notice but nut iess than four (4) times a yeu:. The council shall con-
sider any camprchcn;w; plan proposed by school corporations within
sixty (60) days after its receipt by the chairman. Members of the council
shall be entitled to reasvitnble amounts of expenses necessarily incurred
in the performance of their autics.

The superintendent of public instruction shall designate the director of

special cducation to act as executive secretary of the council and shall

furnish all prefessional and clerical assistance necessary for the per-

formance of its powers and duties. (Ch, 396 Acts of 1969)

Another section of this law specifies that initial responsibility for plan-
ning lies with local agencies, involving the advisory council only in ar
approval role regarding local planning:

1Zach school corporation shall by July 1, 1971, complete and report to

the state superintendent of public mstrucncm a comprehensive plan,

whereby all handicapped children residents in the school corporation

élstnct mny bc prawded a freg pubhc sghool Educatlon whlch nects
report by July 1 1‘;}/1i a =]c)n”n: school services program plan whereby all
handicapped children in the cooperating school corporations may receive
a free public school education which meets their special needs if such an
approach seems desirable due to population sparsity, geographic factors,
or other substantial reasons.
The programs operated by the Indiana state board of health and Indiana
department of mental health shall be given full consideration and may be
_utilized where appropriate. The superintendent of public instroction shall
furnish professional consultant assistance to local school corporations.
(Ch. 396 Acts of 1969) !
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Many states have advisory committees with no planning respos sibilities,
while some states have committees with no specific responsibilities at a1).
The authority of most such committees s largely limited to coordination

A Comrdinﬁting Council on Programs for Handicapped Children in
California has no specific functions assigned. The Jaw merely specifies that
the council is composed of the director of education, the director of mental
hygiene, the director of public health, the director of rehabi]itatiang the
director of socjy; welfare, and the director of the youth authority. Another

examplc where specific tasks are not spelled out in the law is Delawa. .
Here the governor is authorized to appoint a committee on the ne - of

Cxceptionat children, This committ Serves in an advisory capacity to
both the state board of cducation a,.., the board of trustees of the Dela-
ware State Hospita,

Montana limnits its Committee’s function to advice:

The state superintendent of public instructjon may ajsoint a volunteer
board of varigys exceeptional child specialists to who the supervisor
shall from time to time, as directed by the state superintende. t of public
instruction, give a report and from whem he May  receive counsel,
{75-1405)

New Jersey s more specific in Charging the committce to advise op
rules and regulations, the implementation of legislation and standards and
qualifications for professional personnel:

The Commissioner of Education shg appoint biannually ap advisory

council with the approval of the State Board of Education which wil]

consist of not less than 7 nor more thait 15 members representative of

Professional and lay interests. The advisory counei] shall advise in the

promulgation of rules, regulations and the implementation of this act

and the establishment of standards and qualifications for the professional

personnel. The councjl shall serve withoyt Temuneration. (Sec. 19 Laws

of 1966)

he membership on advisory committees varies from state to State as

¢ “lenced by severa] of the preceding examples, Another example is Vir-
ginia which includeg legislators on the Overall Advisory Council op Needs
of Handicapped Children. The council includes among its 14 members 4
state senator appointed by the president of the Senate and two members
from the House of Delegates appointed by the Speaker of the house,

N. :th Dakota Provides that the state board of public school education
shall be the advisory council on special education. (NDS Sec. 15-29-02)

Recommendations
In this era of rapidly €xpanding demands on the public schools for edu-
cational services to handijczipped children as wei} ag increasing demands
from the legislatures and the public for greater educatjon accountability,
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the importance of cffective program planning takes on new magnitude.
There has emerged over the past few years a science of planning. Acro-
nyms and terms like Program Planning and Budgeting System (PPBS) and
Program Evaluation and Review Technique (PERT) arc now common
education jargon. Even so cffective state and local planning has been
minimal. Many of the most well intentioned planning efforts have failed,
because little attention was given to specificity and ro “:tic appraisals of
resources and politics. A plan must be more than a document; it must be a
strategy for achicving clearly stated goals and objectives. Federal funds
and techaical assistance has greatly enhanced the competencies of state
education agencies to plan for handicapped children. But significantly
greater state effort is nceded. Such cfforts must also include planning by
local education agencies which can then be orchestrated as part of a total
state plan.

It is therefore recommended: State law provide for a planning mech-
anism to detail how all state and local education agencies and state
institutions intend to educate all handicapped children. Such plans should
be m;rulated aan Ilele); dinatﬁl m’ ihé' state fducation agem:y, wlziirz'h Sizcjuld
[;rspgré for .mch em‘me:.\ 1f du;;v do nuz a@mply G‘:zce appz oivd, Zhe plam
should be binding and only amended through application to the state edu-
cation agency.

State government is often top heavy with advisory committees, councils
and commissions, many of which are inactive. Thus states are usually
hesitant to add another such group to the list.

Yet it is cvident from Chapter 1 that handicapped children have been
discriminated against in their efforts to obtain an education. To correct
this situation will requiiz significant additional resources and changes in
the behavior of many educators. For these reasons, it is imperative that
:here be an advisory council for education of the handlcapped to serve as
an advocate for these children and to make public their needs and the
progress of the state toward meeting these needs.

It is therefore recommended: State law provide for the establish-
menz and mpport of an adviro: y cmmc:il for z‘hf educ'atio;i c::f handit:apped

c?f a state agenc_y lzawrzg P(.’SpOiZSlbllll‘}’ f()l the Iza/zdtcappeh, Members
should be appointed by the head of the state ediwcation agency or the gov-
ernor aind should serve specific terms. The council should have authority to:
e review and comment on the state plan
e comment on relevant proposed rules and regulations,
e provide advice, and
e report annually to the state board of education, governor, legislature,
and the public their recommendations and on progress made by the
state in educating handicapped children.
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Background

Compared to the average cost of cducaling a normal chiid, education of
the handicapped is expensive. A recent study (Rossmiller et al., 1970) of
24 school districts in five states indicates the cost of special programs for
handicapped children ranges from 1.18 times the cost of educating a
normal child for educating a speech handicapped child t» 3.64 for educat-
ing a physically handicapped child. The higher costs ar. due primarily to
lower teacher-pupil ratios, auxiliary personnel, and tr: 1sportation. The
study also notes that mos: classes for the handicapped with low teacher-
pupil ratio werc housed in rooms desier~1 for over 30 students, thus
inflating unrealistically the per pupil cos.. for facilities. operations, and
maintenance.

There is evidence to suggest that demographic factors may also influence
the costs of special programs for handicapped children. For example, rural
arcas having few deaf children may find the per pupil costs of special
equipment and facilities exorbitant.

The cost may not seem as large to an urban district which can distribute
the costs over a larger population. Transportation costs for handicapped
children in urban areas, when traiisportatioi is not provided to regular
students, will also expand per pupil zosts. The 1969 report of the Con-
ference of Large City Boards of Education in New York State found that,
on the basis of urban financial data, mentally retarded and physically
handicapped children cost three times as much to educate as normal
children, while severely mentally retarded and emotionally disturbed chil-
dren cost five times as much.

The U.S. Office of Education (SFICEC, 1970) estiinates that during
the 1968-69 school year state and local governments spent $1,363,410,000
on education of exceptional children. This represents 33 percent of the
funds required for full service. Rossmiller et al. (1970), using th-ir cost
indices, project a minimum 1980 expenditure of about $7 billion to pro-
vide education to all handicapped children from ages five to 17,

The Analytic Study of State Legislation for Handicapped Children
(Ackerman and Weintraub, 1971) found that special programs for handi-
capped children tend to become a “iscal footba'” in times of local cdu-
cational austerity. Thesc programs, according to the study, are offen per-
ceived by general school administrators as “frills,” resulting in their demise

or curtailment at the first attack on the lccal school budget. In acition,
56 .
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the study rated a strong positive relationship betwec the degree of pro-
gram develepment 'md the level of St'ltf: euppurt

gn ams developed also leﬂeet the type of statc support prcms:lons State
funding on the basis of a teacher unit allocation for a determined number
of pupils tends to stimulate heavy domination of special classes. State sup-
port for facility rental but no capital uutlay funds usually results in handi-
capped children recciving their education in inadequate facilities.

The study also found that in states where funding is allocated on a fixed
per pupil or unit basis only a pc’n tion Df the money was absorbed or

Buttenﬁeld (1969) pomted out that while less than five percent of the
mentally retarded reside in institutions. morc moncy is spent to maintain
them than is spent on public education for the retarded. He estimates that
over $500 million was spent for institutional costs for the retarded in
1966. While this figure appears high, it reflects a 1966 national average
of $6.72 per day per patic at for carc and treatment compared to a $40
per day per patient cost in a general hospital and provides little more
than custodial care for over 200,000 retarded persons—half of whom
are children—residing in state institutions.

Rossmiller et al. (1970) demonstrate the high costs of residential pro-
grams for the emotion-lly disturbed, deaf, and blind in comparison to
the costs of public day school programs. The median costs per pupil in
public day schhol programs for these children were as follows: emotion-
tllly disturbed $1,563; deaf $2,419, and blind $2,197. The costs per pupil
in residential eehoo]s were as follows: emotionally disturbed $5,809;
deaf 54,195, and blind $6,924.

While the cost data often vary from study to study, it is obvious that
day school programs are significantly less costly than residentiu, programs.
This differential becomes more exaggerated when projected over time.
Congressman Hugh 1., Carey noted (Proceedings and Debates, 1968) that
given a minimum figure for the care of an institutionalized child of $7
a day or about $2,500 a year. the total cost of maintaining a hawhcapped
person for 60 years would be $150,000. If that same person were given
an edueatlon ($16 OOO) :mcj was therefore employ'lble over a 40 year

cost of $150 000.

As stated in the opening of this chapter, appropriaie educational serv-
ices for handicapped children arc more expensive than services for normal
children. However, the goal of education for many handicapped children
is movement toward more normalized instruction: the faster that move-
ment. the lc expensxve edueatlen beeomes While there is 1ittle cost

hoeel edueatlon the economic logze of maxi-aal mvestm,ent to reduee the
impact of handicaps on learning appears to be quite sound.
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Status

All states have some legal provisions for reimbursement to local school
districts for services to handicapped children bevond the general school
reimbursecment. In some cascs this might mean that a school district will
receive from the stde one teacher unit for 10 children instead of 27
children or, or. the other hand, it may mecan a direct appropriation of
$600 for every exceptional child in the class. We might group the reim-
burseme . formulas into three categories: unit reimbursement, per pupil
reimbursement, and special reimbursement.

An example of a pure unit support program is the state of Louisiana
which provides one unit (which in this case is the minimum foundotion
support level for a teacher) for each class of special education students:

Each parish and city school bouiu is herchy authorized to include in its
cost program the salaries, according to the Official Louisian. Teac.ers
Salary Schedule, of each special education teacher and therapist who is
qualified according to the requirements of the State Board of Education
and who is engaged in the teaching or training of any one type of handi-
cappcd or other exceptional chiidren who are eliginie to receive such
education or training according to the rules and regulations of the State
Board of Education.
The allotment of teachers as hercinabove stated is in addition to the
allotment of teachers in the regular classtoom and is based on the follow-
ing minimum-maximum pupils per teacher or therapist:

(1) Slow learners—onc teacher per 12-18 pupils

(2) Educable mentally retarded—one teacher per 10-15 pupils

(3) Trainable mentally retarded—one teacher per 8-12 pupils

(4) Deaf or hard of heari.g—one teacher per 810 pupils

(5) Blind or partiaily sighted—one teacher per 8-10 pupils

(6) Speech impaired—onc therapist per 100 pupils

(7) Cerebral palsied—one teacher per 8-10 pupils

(8) Emotionally disturbed—one teacher per 8-10 pupils

(9) Others—us determined by regulations of the State Board of Educa-

tion

When there are fewer than the minimum numbe- of pupils per teacher
as specified above, but not fewer than five (5) pupils per teacher, then
the state allotment for the approved teacher shall be reduced one-tenth
for each pupil less than the specified minimum. The amount of the
reduced state aliotment shall be paid the teacher from local school board
funds. (LRS Sec. 1946)

Florida’s special education laws are somewha: similar to those of
Louisiana. Also operating on a unit basis, Florida allows one unit to be
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granted for every 10 cxceptional children in special ciasses, one unit for
every 10 preschool children, as well as varying units to meet transpor-
tation costs:

(b) For ecach group of ten (10) or morc exceptional children to be
taught by a properly qualified full-time teacher as a special class, or taught
mdividually as homchmmd or hospitalized chi]dr’en unable to attem;l

would not l“ fc:asxble or practn:ablg LIp to one fifth (1/5) of a unit
may be authorized for each exceptional child who resides ir commu-
nities where fewer than five (5) exceptional children are in need of
special instruction as determined by the school board in accordance with
the provisions of law.

(c¢) For each properly qualified member of the instructioml staff devot-
ing full tim; to the instruc’:tion or impromment of éxCEptional childrén

lnstruc:tmn umt shall bg allowed. (Sec. 236. 04 Fla Stat= )

Unit systems such as those described above are most common in states
operating under minimum foundation programs. Unit {ormulas place great
fiscal authority in the hands of state boards of education and state legis-
latures, since the units must be appropriated in order to have any level
of state financial assistance.

A second type of unit formula might be called the percentage reim-
bursement. A good example of this type of law is Wisconsin’s where the
statc aszumes 70 percent of some of the varied costs of special education:

State Aid. (1) If, upon receipt of the report under s. 115.80(3), the
state superintendent is satisfied that the special school, class, center, or
other service has been maintained during the preceding year in accord-
ance with law, he shall certify to the department of administration in
favor of each county, co-operative educational service agency and school
district maintaining such schools, classes, centers and other services a
sum equal to 70% of the amourt expended by the county, agency and
school district during the preceding year for salaries of qualified personnel
enumerated in s.115.80(1), transportation and board and lodging of
children residing within the county, agency or school district, special
books and equipment used in programs under this subchapter and other
expenses approved by the staie superintendent. The department of admin-
istration shall pay such amounts to the county, agency and school district
from the appropriation under 5.20.650 (3) {(d). (Sec. 115.85 WSA)

The percentages reimbursed vary greatly from state to state. Some
states also include a provision to allow proration if the legislature does not
appropriate sufficient funds to meet approved requests for reimbursement.
Such a provision is contained in the following South Dakota statute:
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Section 5. The costs of the special program shall be determined and
covered as follows:

(1) The cost of special education incurred by a school district shall be
determined by dividing the total salaries of special education per-
sonnel by 80 percent;

(2) The cost of special education as determined in section 5 (1) of this

g Act shall be paid by the Superintendent to districts in an amount

- that may be provided as state aid by the Legislature frcm funds

available to the Department at a ratio as determined by dividing
the total state cost by the Legislative appropriation;

(3) The cost of special education which exceeds that which is provided
as state aid by the Legislature shall be the responsibility of the school
district wherein the exceptional child has school residence through its
source of revenue provided in section 6 of this Act; (Chap. 58 Sec. 5
Session Laws of 1969)

A third type of unit formula is the straight sum reimbursement. linois
is an example of such a formula. The state reimburses specific sums to
each school district for teachers, special education directors, school psy-
chologists, and other professional personnel.

. .. (a) For eligible physically handicapped children in hospital or home
; instruction ¥4 of the teacher’s salary but not more than $700 annuaily
i per child or $3,500 per teacher, whichever is iess. Children to be included
in any reimbursement under this, paragraph must regularly receive a mini-
mum of 1 hour of instruction each school day, or in lieu thereof a mini-

1

mum of 5 hours of instruction in each school weeX, .. ..

(¢) For each professional worker excluding those included in sub-
paragraphs (a), (d), (e), and (f} of this section the annual sum of
$3,500.

(d) For one full-time qualified director of the special education pro-
: gram of each school district which maintains a fully approved program
of special education the annual sum of $5,000. Districts participating in
a joint agreement special education program shall not receive such reim-
bursement if reimbursement is made for a director of the joint agreement
program.

The Superintendent of Public Instruction shall set standards and prescribe
rules for determining the allocation of reimbursement under this section
on less than a full-time basis and for less than a school year.

(e) For each school psychologist as defined in Section 14-1.09 the
annual sum of $5,000. . .. (Sec. 14-13.01 III. Stats.)

Per Pupil Reimbursement

"The second general category is the per pupil reimbursement. Under
this system there are three basic patterns with variations.

First, there is the system which might be labeled the “straight sum
reimbursement,” as typified by the state of Arizona, which provides in

=
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addition to the general state per pupil reimbursement, specific reimburse-
ments for children on the basis of their disability.

A. All students as defined by #15-1011 shall be included in the appro-
priation and apportionment made pursuant to ##15-1211 and 15-1212
and the county levy as provided in #15-1235. In addition:

1. The legislature shall appropriate the following amounts per unit of
average daily attendance per annurn for each special education student
taught, the appropriation being made on an actual per capita per annum
basis as shown by the records of the superintendent of public instruction:
(a) Three hundred eighty dollars per unit of average daily attendance of
educable mentally handicapped pupils.

(b) Three hundred eighty dollars per unit of average daily attendance of
emotionally handicapped pupils.

(¢) Five hundred twenty-six dollars per unit of average daily attendance
of homebound pupils.

(d) Five hundred ninety dollars per unit of average daily attendance of
multiply handicapped pupils.

(e) Three hundred eighty dollars per unit of average daily attendance of
physically handicapped pupils.

(f) Six hundred ninety dollars per unit of average daily attendance of
trainable mentally handicapped pupils. '
(g) Fifty dollars per unit of average daily attendance of gifted pupils.
2. The county shall provide the following amounts per unit of average
daily attendance for each special education student taught by thr. district:

(a) Ten dollars per unit of average daily attendance of educable mentally

handicapped pupils.

(b) Ten dollars per unit of average daily attendance of emotionaily

handicapped pupils.

(c) Ten dollars per unit of average daily attendance of homebound pupils.

(d) Ten dollars per unit of average daily attendance of multiple handi-

capped pupils.

(e) Ten dollars per unit of average daily atendance of physically handi-

capped pupils. )
(f) Ten dollars per unit of average daily attendance of trainable mentally

handicapped pupils.

3. The legislature shall appropriate fifty dollars for each speech handi-
capped pupil, except that such monies shall not be paid on behalf of more
than ninety pupils for each certified speech therapist employed by the
school district or county.

B. The appropriations and apportionment shall be computed with refer-
ence to the estimated number of special education students to be taught
during the current year in classes and programs having a minimum of
two hundred forty minutes of instruction or work experience as provided
for in #15-1015, subsection A per school day, except that a child receiv-
ing instruction under the homebound teaching program shall be deemed in
full attendance when he attends classes or receives instruction for a period
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of not less than four hours per week. Any additional cost resulting from
the special education program and not provided for under the provisions
of this section shall be met by each school district having students receiv-
ing special instruction ur by the county in the case of a county specml
education program. (Sec. 15-1017 ARSA)

A second type of per pupil reimbursement is the excess cost formula.
Under this system, the district first determines a per pupil cost of instruc-
tion, then subtracts from this amount the cost of educating a non-
exceptional child in the same district. North Carolina exemplifies the
excess cost approach:

Reimbursement of school districts having special education for handi-
capped persons. Any school district which has maintained a previously
approved program of Special Education for handicapped individuals
during any school year shall be entitled to and receive reimbursement
from the state as determined by the State Board of Education for the
excess cost of instruction of the individuals in said program of Special
Education above, the cost of instruction of pupils in the regular curricu-
lum of the district which shall be determined in the following manner:

Each board shall keep an accurate, detailed, and separate account of all
monies paid out by it for the maintenance of each of the types of classes
and schools for the instruction and care of pupils attending them and for
the cost of their transportation, and should annually report thereon, indi-
cating the excess cost for each elementary or high school pupils for the
school year ending in June, over the last ascertained average cost for the
instruction of normal children in the elementary public schools or public
high schools as the case might be, of the school district for a like period
of time of attendance as such excess is determined and computed by the
board and make claim for the excess as follows: . . . (NCGS Sec.
115-31.17)

The third type of per pupil reimbursement is the weighted formula.
An example of this is Idahc’s law which uses a multiplier in determining
the reimbursement for handicapped children.

Foundation Program.
4b. Handicapped Child Factor.—A handicapped child factor shall be cal-
culated for the state and also shall be calculated for each school district
. to provide for the education of handicapped pupils as set forth in sections
3-2001—33-2004. To obtain said factor, multiply 300 per cent by the
average daily attendance of handicapped children for either the state or
school district as the case may be. (Sec. 33-1002 Idaho Code)

Special Reimbursement

The third general category of state reimbursement is the specié.l reim-
bursement. Such prucedures. are directed at specific supplemental aspects
of the special education progra» such as instructional materials and
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media, transportation, facilities, research, and personnel training.
Texas provides the following “special service allowance” to each school
district:
(a-4) To each school district operating an approved special education
program there shall also be allotted a special service allowance in an
amount to be determined by the State Commissioner of Education for

pupil evaluation, special seats, books, instructional media and other sup-
plies required for quality instruction. (VACS Art. 2922.13)

Norih Dakota alse provides a special allotment for transpcrtation,
equipment and residential care:

Upon the deterrination by the director of special education that the
school district has made expendituies for each exceptional child in such
program equal to the average expenditures made in such districts for
"elementary or high school students, as the case may be, and the parents
of the child receiving special education under such programs, or tiz legaliy
responsible person, have made adequate efforts to provide needed educa-
tior: or that adequate reasons otherwise exist for the provision of special
education to such child, the director by vouchers drawn upon fuads pro-
vided by the legislative assembly for such purpose may provide reimburse-
ment to such school or schoo! district in an amount not exceeding three
hundred dollars for such child per year for instruction and five hundred
dollars for such child per year for transportation, equipment and resi-
dential care. (NDS Sec. 151.6)

And California provides special assistance for research:

18104. (a) The Superintendent of Public Instruction shall withhold from
the total amount allocated in the current fiscal ye.r by subdivisions (c),
(e), and (g) of Section: 17303.5 an amount equal to .0016 of the amount
so allocated in the preceding fiscal year, for use by the Department of
Education for research, program development, and evaluation in special
education through contractual agreements. o

(b) Seventy-five percent of the total amount withheld pursuant to sub-
division (a) shall be used by the department to contract for research in
the special education of exceptional children. Contractual agreements for
such research shall be made with California universities operating a joint
doctoral program in special education in cooperation with a state college.
For each of the two California universities operating such doctoral pro-
gram on the effective date of the enactment of this section. the depart-
ment shall expend for research services ai least seventy-five thousand
dollars ($75,000) annually for a period of five years. . . .

(e) Twenty-five percent of the total amount withheld pursuant to sub-
division (a) shall be used by the department for program development
and evaluation through contractual agreements with an agency or organi-
zation possessing personnel and the competencies necessary for the suc-
cessful completion of the project or projects selected for study and
. analysis. (Sec. 18104 Cal. Stats.) - . : ‘
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Recommendations

In 1970 the United States spent about $38.5 billion on public elemen-
tary education (38 percent, state; 54 percent, local; and 8 percent, fed-
eral). This figure represents an approximate increase of 30 percent over
expenditures in 1966. The National Education Association Research Divi-
sion reports that in 1970, 548 local school bond issues were defeated
at the polls. This represents 50.3 percent of the issues voted on and
52 percent of the dollar value. In 1965, 74.7 percent of the bond issues
were passed.

While no supporting data are available, it is apparent that handicapped
children frequently bear the burden of local fiscal austerity, through the
cutting back of special services or eliminating programs completely. During
the school year 1968-69, $1.4 billion was spent on educating handicapped
children. An additional $2.7 billion was needed to extend services to all
handicapped children. As noted earlier, it is estimated that a minimun; of
$7 billion will be required in 1980. It is apparent that full education
opportunity for handicapped children wiii not be achieved if the full
financial responsibility must be borne by the iocal district.

Therefore it is recommended that: The costs of educating a handicapped
child beyond that of educating a non-handicapped child should be assumed
by state government. However the child’s district of residence should be
required to assume an expenditure for the child equal to that expended
for a non-handicapped child, regardless of where the child receives an
education.

There has been a great deal of concern in recent years about the impact
of specific or categorical reimbursement patterns on promoting or sup-
porting inappropriate services for handicapped children. Ackerman and
Weintraub (1971) found some evidence of this problem. The experience
of the authors of this book supports this finding, although the growth of
state administrative and consultative staffs and the increased level of state
and local planning appears to be resulting in greater program flexibility
with state support, even if such programing is not totally consistent with
present reimbursement laws.

Despite this development, in many states rigid reimbursement proce-
dures are resulting in the provision of inappropriate services to some
children. For example, some states, which reimburse on a unit basis,
define unit as a certain number of children assigned to a special class,
thus fostering development of special classes and making resource room
programs or special assistance in the regular classroom extremely difficult
to reimburse.

Straight sum reimbursements often have little relationship to realistic
program costs. A state reimbursing a local district $200 per handicapped
child will usually yield little more ‘than $200 worth of needed services.
In some instances, this may be sufficient, but in many others it is not.
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Special reimbursements have also at times fostered inappropriate serv-
ices. Special funds for facilities without constraints have at times resulted
in segregated facilities for handicapped children, diminishing opportunities
for their integration into regular programs. Limiting facility support to
rent has resulted in handicapped children in church basements.

Similar problems are found with transportation reimbursement laws.
The failure to provide for capital outlay has resulted in contracting with
taxi and bus companies for what may be insufficient service and the inabil-
ity to obtain specially modified equipment and to facilitate the transporta-
tion of smaller groups of children. Limiting transportation reimburse-
ment to costs incurred between home and school denies support to
Important program activities involving travel to other locations, such as
work-study programs, diagnostic services, and physical and other forms
of therapy.

Chapter 9 discusses the issues related to other provision of public
financial assistance to handicapped children in private schools. However,
one issue of private schools relates to the problem of how state reim-
bursement fosters inappropriate services and therefore, it is included here.
A number of states have made legal provisions to support handicapped
children in private schools when appropriate educational services are not
publicly available. In many cases the state has assumed the full tuition
grant without requiring local participation. Thus local districts are relieved
of an educational burden and at the same time, economize since thev
do not need to contribute to the child’s education that sum which they
would provide for a normal child. There is no incentive to begin programs,
and the result is more and more children attending private schools and
spiraling state costs. For example, in 1966-67 one state spent $24,000,000
for special education, one-half of which went to private schools inside
and outside of the state to educate one-tenth of the state’s handicapped
children receiving state assistance.

Therefore it is recommended that: Laws regulating state reimbursement
for the education of handicapped children be broad enough to allow for
flexible programing to meet the unique needs of each handicapped child,
and that such funding be tied to a state approved plan for which the
state and the district can be held accountable. Such a vi.n and subsequent
reimbursement shouid include provision for, but not limited io, instruc-
tional services, administration, transportation, facilities, and personnel for
all handicapped children, whether they be located in public day schools,
state schools or institutions, hospitals, homes, private schools, or any

other facility.
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Administrative Structures
and Organization

Background

Since 1837 when Horace Mann advocated abolition of the common
school district and the re-establishment of the township system in Massa-
chusetts, the states have reorganized school districts through a variety
of procedures. As a result, there has been a steady decrease in the total
number of school districts during the last 40 years. In 1932 there were
127,244 local school districts in the U.S. In 1965-66, there were 26,800
districts with 2,420 not operating schools.

Although this trend implies that today fewer school districts serve
larger populations, it is important to point out that nearly 60 percent
of all districts in the nation have fewer than 1,200 pupils. In addition,
40 percent of all pupils are enrolled in districts with over 12,000 pupils.
(Morphet, Johns, and Reller, 1967)

The manner in which population centers divide themselves into school
districts has direct implications for the types of administrative structures
and organization that is necessary to operate educational programs for the
handicapped. In general, comprehensive educational programs for the
handicapped have flourished in metropolitan areas where a sufficient
population base exists for the allocation of community resources. As
Voelker (1958) and Lord and Isenberg (1964) noted, there has Leer
great difficulty in establishing services in the rural areas. Chalfant (1967)
noted that a local community must have a sufficient population base of
handicapped children in order to justify the establishment of programs.
Kidd (1970) stated the proposition axiomatically:

The more infrequent the occurrence of a learning variant warranting
special education, the larger the general population base necessary to
yield the necessary number of subjects for an economically efficient pro-

gram of high quality.

The dynamic nature of school district structure and the relatively low
incidence of exceptionality characterize the diversity of development in
organization patterns for education of the handicapped. In order to meet
their educational needs, several organizational patterns may be used
individually or simultaneously. These four basic approaches include:

1. Single District: Comprehensive Program. A local school district may
develop a comprehensive program for educating exceptional children
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tetally within its boundaries. As stated previously, establishment of a
comprehensive program is dependent upon sufficient population base and
community resources. Kidd (1970) noted that programming for a low
incidence of exceptionality will call for a demographic unit of 500,000
persons.

2. Coniracting for Service. School districts have quasi-corporate powers
which include the ability to enter into contracts. A small school district
may be unablz to provide a program for children with low incidence
handicapping conditions such as visual impairment and may contract with
a neighboring district or agency for this special program. Through a
contract, several small districts may combine efforts, usually selecting one
district to establish and operate the program.

3. Regionalization. The regional approach goes a step beyond the simple
contractual arrangement. The state of New York’s Board of Cooperative
Educational Services (BOCES) is an example of this approach. In addi-
tion to contractual authority, governing bodies of school districts in New
York may contract with BOCES units.

Regionalization may also occur in the form of the regional education
service center in Texas. Provision is made for instructional materials
distribution, consultative assistance, and other service needs for local
schocl districts. '

The county is used in many states as the regional level for establishing
cooperative programs. Wisconsin, for example, provides for the establish-
ment of handicapped children’s education boards.

Another form of regionalization is the —oluntary association of school
districts to render special services. This arrangement, commonly called the
Cooperative, directly or through its constituents, develops policies guiding
the delivery of services, selection of personnel, and financing. In this
manner, school districts voluntarily join tc form an agency they collectively
regulate. Cooperatives are organized io make a special service available
as a result of the desire of member school districts.

4. The Special District. The special district is another alternative. While
limitation of functions may be specified, it operates with the same powers
and responsibilities as any school district. The special district differs in
that it is “special purpose™ targeting upon the delivery of a specfic edu-
cational service. The district is a legally constituted unit responsible for
its own policies and budget. It is subject ocly to legal limitations and the
responsiveness of its patrons.

Lord and Isenberg (1964) delineated the following characteristics of
desirable organizational structure for any of the four approaches:

“1. broad and comprehensive responsibility for both elementary and
secondary education and their specialized aspccts;
2. broad and generally overted professional administration;

65. .



e S VN

68 State Education Laws and Handicapped Children

3. an area of operation large enough to permit the efficient develop-
ment of most services local school systems cannot provide for
themselves;

4. adequate and dependable financial support with some degree of
flexibility in its use;

5. the ability to adapt programs and direction as circumstances and
needs change;

6. a sufficient stability to assure the continuation of service in spite
of changes and realignments among participating local sckool
systems;

7. a responsiveness to the needs and desires of local school systems
as seen from the local level, and

8. the ability to secure a staff sufficiently competent to have some-
thing substantially worthwhile to offer participating districts.”

In cne of the first special education administration books, Leo Connor
(1961) noted:

Too often the pleas of necessity and temporary advantages are utilized
io solve rural area problems on a short-term basis. Integration without
evaluation, a partial program rather than none at ail, poorly prepared and
inadequately paid teachers, exemption from school—these are examples
of answers given by state and local leaders faced with the problems of a
rural area.

Since that time, educatcrs of the handicapped have recognized that
such problems and half-solutions were not resiricted to rural areas. Deaf-
blind, visually handicapped, deaf, and multiply handicapped children are
found in every community, and most often too few in number to justify
a comprebensive educational program. Since the Connor book, various
cooperative structures that enmable school districts to combine their
resources as well as student population have developed. The problems of
coordination of effort, financing and communication still exist in many
such associations, but their advantages and the emergence of new admin-
istrative patterns designed to minimize these problems portend a rore
positive fuature.

Status

In order to create more efficient and effective administrative units,
states have attempted to reorganize small districts into larger districts
through consolidation. (Chalfant, 1967) Weintraub (1971) suggests that
such new administrative structures contributed substantially to the growth
of special education programs. Further Abeson and Weintraub (1971), in
discussing essential ingredients in state law for education of the handi-
capped, peint out that potential must be provided for establishment of
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cooperative programs. This section will present a sampling of the law that
provides for the establishment of various types of cooperative programs.

Contracting on a Tuition Basis

All states except Hawaii, which has a statewide system, give local school
districts major responsibility for educating the children of the state. In
addition, these siates, except Hawaii, allow for contracting on a tuition
basis for special education services, the most basic form of regionalization.
The following statute from Maine is a good example:

A class for handicapped or exceptional children may be established in
any public school, or under any other plan, provided it is approved as to
requirements for admission, teacher preparation, plan of instruction, nec-
essary facilities and supervision. In administrative units where there are
too few handicapped or exceptional children to make the organization
of a special class feasible, such children may be entered in a special class
in another administrative unit. (RSM Sec. 3117)

The Minnesota statutes are also typical of the way in which state law
provides for contracting between districts. Also included are the methods
which are used to determine funding and designate responsibility.

Subdivision 1. Special instruction for handicapped children of school age. Every
district and unorganized territory shall provide special instruction and services
for handicapped children of school age who are residents of the distiict and who
are handicapped as set forth in Minnesota Statutes, Section 120.03, Subdivisions 1,
2, and 3. Every district and unorganized territory may provide special training and
services for school age residents of the district who are handicapped as set forth
in Section 120.03, Subdivision 4. School age means the ages of 4 years to 21 years
for children who are deaf, blind, crippled or have speech detects; and 5 years to
21 years for mentally retarded children; and shall not extend beyond secondary
school or its equivalent.

Every district and unorganized territory may provide special instruction and services
for handicapped children who have not attained school age. Districts with less than
the minimum number of eligible handicapped children as determined by the state
board shall cooperate with other districts to maintain a full scquence of programs
for education, training and services for handicapped children as defined in Minnesota
Statutes 1967, Section 120.03, Subdivisions 1, 2 and 3. A district that decides to
maintain programs for tramable handicapped children is encouraged to cooperate
with other districts to maintain a full sequence of programs.

Subdivision 4. Special instructions for nonresident children. The parent or guardian
of a handicapped child who resides in a district which does not provide special
instruction and services within its district may maxe application to the commissioner
for special instruction and services for his child under one of the methods provided.
If the commissioner finds that the jocal district is not provxdmg such instruction and
services, he shall arrange for the special instruction and services provided. If the
instruction and services are provided outside the district of residence, transportation
or board and lodging, and any tuition to be paid, shall be paid by the district of
residence. The tuition rate to be charged for any handicapped child shail be the
actual cost of providing special instruction and services to the child including a pro-
portionate amount for capital outlay and debt service minus the amount of special
aid for handicapped chiidren received on behalf of that child. If the boaids invoived
do not agree upon the tuition rate. either board may apply to the commissioner to
fix the rate. The commissioner shall then set a date for a hearing, giving each
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board ac least ten days’ notice, and after the hearing the commissioner shall make
his order fixing the tuition rate, which rate shall then be binding on both school
districts.

For the purposes herein, any school district or unorganized territory or combinations
thereof may enter into an agreement, upon such terms and conditions as may be
mutually agreed upon, to provide special instruction and services for handicapped
children. In that event. one of the participating units may employ and contract
with necessary qualified personnel to offer services in the several districts or_terri-
tories, and each participating unit shall reimburse the employing unit 2 proportionate
amount of the actual cost of providing the special instruction and services, less the
amount of state reimbursement, which shall be claimed in full by the employing
district. .

Subdivision 6. Placement in another district; responsibility. The responsibility for
special instruction and services for a handicapped child temporarily placed in
another district for care and treatment shall be determined in the following manner:

(a) The school district of residence of such a child shall be the district in which
his parent resides, if living, or his guardian, or the district designated by the
commissioner of education if neither parent nor guardian is living within the
state.

(b) The district providing the instruction shall maintain an appropriate educa-
tional program for such a child and shall bill the district of the child’s
residenice for the actual cost of providing the program, as outlined in
subdivision 4 of this section, except that the board, lodging and treatment
costs incurred in behalf of a handicapped child placed cutside of the school
district of his residence by the commissioner of public welfare or the com-
missioner of corrections or their agents, for reasons other than for making
provision for his special educational needs shall not become the responsibility
of either the district providing the instruction or the district of the child’s
residence. ]

(cj The district of residence shall pay tuition and other program costs to the
district providing the instruction and the district of residence may claim
foundation aid for tke child as provided by law. Special transportation costs
shall be paid by the district of the child’s residence and the state shall
reimburse for such costs within the limits set forth in Minnesota Statutes 1961,
%‘(:)ﬁlo‘?) 124.32, Subdivision 3, and acts amendatory thereof. (MSA Sec.

Usually the school district which refers a child to another district for
special services pays the per capita cost of maintaining the child in the
program. These costs usually include salaries, instructional equipment and
maierials, administrative costs, plant operation costs, and sometimes a
capital outlay assessment. Transportation costs are also usually the respon-
sibility of the district which refers the child, as indicated in the following
Massachusetts statute: '

. If a.child of school age, handicapped (includes mentally retarded, phy-

 sically handicapped, emotionally disturbed, learning impairments) as
described in sections forty-six k. of chapter seventy-one of the general
laws or in sections twenty-three of chapter sixty-nine of the general laws

- attends a:school or an occupationa! ‘training program approved by the

. department, within or without the city or town of residence of the parent

- or guardian, the school committee of the town where the child resides

* shall provide transportation once each day to and from such school or
~occupational training program while the child is in attendance. (Sec.
. 69-4613 Mass. Gen. Laws) -
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Regional Approach

The second type of cooperative arrangement for education of the handi-
capped is the regional approack. In some cases the region served and the
political boundary used is the county. An example is the following New
Jersey statute which provides for the establishment and operation of county
special school districts. It is important to note that residential facilities
can be included in the operation of programs and that the children to be
served first are those with unusually severe disabilities or multiple handi-

caps. |

1. The board of chosen freeholders of any county may establish a county special
services school district for the education and treatment of handicapped children, as
such children are defined in N.J.S. 18A:46-1, upon its finding that the need for such
county special services school district exists. . . '

2. The State Board of Education shall prescribe rules and regulations for the
organization, management and control of such special service schools.

3. a. The beard of education of a county special services school district established
under this act, may receive pupils from other counties so far as their facilities will
permit, provided a rate of taition not exceeding 50% of the cost of such education is
paid by the sending districts.

Any school established pursuant to this act shall accept all eligible pupils within the
county, so far as facilities permit. Pupils residing outside the county may be accepted
should facilities be available only after provision has been made for all eligible pupils
within the county. Any child accepted shall be classified pursuant to chapter 46 of
Title 18A of the New Jersey Statutes. '

b. The board of education of any county special services school district and the
board of education -of any other school district within the county thereof are each
hereby authorized and empowered to undertake and to enter into agreements with
respect to the attendance at schools of the sre~ial services school district, .of resi-
dents or pupils of such other school distric. ai«d as to the payments to be made or the
rate of tuition to be charged on account of such students. Payments shall be made
quarterly ‘o the receiving district by each sending district. The payment or rate of
tuition per student shall not exceed 50% of the pro ratz annual cost of the operation
and maintenance of the county special services school district remaining after deduc-
tion from such cost of all amounts of aid received by the county special services
school district or the county thereof on account of such district or credited thereto
from the State of New Jersey or the United States of America or agencies thereof,
but excluding from such cost any amount on account of required payments of interest
or principal on bonds or notes of the county issued for the purposes of such district.
The annual aggregate amount of all of such payments or tuition may be anticipated
by the board of education of the county special services school district and by the
board of chosen freeholders of the county with respect to the annual budget of the
county special services school district. The amounts of all annual payments or tuition
to be paid by any such other school district shall be raised in each year in the annual
budget of such other school district and paid to the county spectal services school

district. . .

c. The board of education of any county special services school district, with the
approval of the board of chosen freeholders of the county, may provide for the
establishment, maintenance and operation- of dormitory .and other boarding care
facilities for pupils in_conjunction ‘with any one or more of its schools for special

‘services, and the board shall ‘provide for the establishment, maintenance and opera-

tion of such health mresemm andfag:ilities fqr the pupils as the board shall deem

- necessary.

4. The program and courses of study to be pursued in such special services séhqol

“and all' changes therein shall be approved by the Commissioner of Education, with

‘the advice and consent of the State Board of Education. -
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72 State Education Laws and Handicapped Children

5 Courses of study should be pursued to provide as a first priority, programs or
courses of study not at that time available in any other school within the county
especially for those with unusually severe disability or those with unusual multi-
disability. Then courses of study should be pursued, as deemed necessary by the
Commissioner of Fducation which may be available at that time but where there is
not sufficient capacity available at that time to accommodate all the students
identified and classitied as requiring these courses of study. . . .

7. For each county special services school district established in accordance with
this act there shall be 2 board of education consisting of the county superintendent
of schools, ex officio, and six persons to be appointed by the director of the board of
chosen freeholders with the advice and conseai of the remaining members of such
board. In any county having a county mental heaith board, the chairman thereof
shall also serve as an ex officio member of the board of education but shall rot be
entitled tc vote on any matter before the board. The appointive members shall serve
for terms of 3 years commencing as of July 1 of the calendar year in which they are
appointed and to continue until their successors are appointed and qualify, except
that of those first appointed two shall be appointed for terms of 1 year, two for 2
years, and two for 3 years. ...

8. A member of the board of education created under the provisions hereof skall
be a citizen and a resident of the county, shall have been such citizen and resident
for at least 2 years immediately preceding his becoming a member of the board,
and shall have shown an interest in children with an unusual disability to learn or
in the field of mental health. . .. :

12. On or before February 1 in each year the board of education of a county
special services school district shall prepare and deliver to each member of the board
of school estimate an itemized statement of the amount of money estimated to be
necessary for the current expenses of and for repairing and furnishing schools or
buildings of the county special services school district for the ensuing school year.

13. a. Between February 1 and February 15 in each year the board of school
estimate shall fix and determine by official action taken at a public meeting of the
board the amount of money necessary to be appropriated for th= use of the county
special service school district for the ensuing school year exclusive of the amount
to be received from the State as provided in section 16 of this act. . . .

¢. The board of chosen freeholders shall, upon receipt of the certificate, appro-
priate, in the same manner as other appropriations are made by it, the amount so
certified, and the amount shall be assessed, levied, and collected in the same manner
as moneys appropriated for other purposes in the county are assessed, levied, and
:h?]iected, unless such amount is to be raised as otherwise hereinafter provided in
‘this act.

14. Whenever a board of education of a county special services school district shall
decide that it is necessary to raise money for the purchase of lands or buildings for
school purposes or for erecting, enlarging, improving, repairing, or furnishing, a build-
ing or buildings for the use of the school district, it shall prepare and deliver to each
member of the board of school estimate a statement of the amount of money esti-
mated to be necessary for such purpose or purposes. The board of chosen frecholders
may appropriate such amount which shall be raised, assessed, levied, and collected
at the same time and in the same manner as moneys appropriated for other purposes
in the county are raised, assessed, levied, and collected; or the board of chosen free-
holders may appropriate and borrow such amount for the purpose or purposes
aforesaid by issuance of bonds or notes of the county pursuant to the Local Bond
Law, notwithstanding any debt or limitation or requirement for down payment
therein provided for. . . . :

15. All teachers, principals, and other employees of the board of education of the
county speciad services school district are hereby held to possess all rights and privi-
leges of teachers, principals and other employees of boards of education of other
school districts as provided in Title 18A of the New Jersey Statutes. . . .

17, The board of education of any county special services school district shall
appoint an advisory committee of not less than ten members consisting of represent-
atives of recognized parent and" professional organizations working exclusively for
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the children classified as having unusual disability, as well as at least one psychiatrist,
one psychologist, one social worker, and, in any county in which the Commissioner
has established a department of child study, the county child study supervisor. The
committee shall meet at least four times per year to consider matters referred to it by
the board and to make recommendations to the board. . . . (N.J.S. 18a:58-6)

The county approach is also used in California although here manda-
tory responsibility is given to the county superintendent to provide for the
trainable mentally retarded and physically handicapped in counties with
a certain number of students. The specific law pertaining to the physically
handicapped is provided below: %

The county superintendent of schools shall establish and maintain pro- >
grams for physically handicapped minors who come within the provisions
of Section 6801 or 6802, including cerebral palsied, orthopedically handi-
capped, visually handicapped, or aurally handicapped, and who reside in
the county and in elementary or unified school districts which have an
average daily attendance of less than 8,000 in the elementary schools of
the districts or in unified or high school districts which have an average
daily attendance of less than 8,000 in the high schools of the districts,
whenever such districts have not provided nor entered into contract with
other districts to provide such programs. (Sec. 894 Cal. Stats.) f

In some situations, even a county is too small to create a population
and resource base large enough to effectively provide an educational pro-
gram. To create an administrative structure to overcome this problem,
North Dakota law permits creation of multiple county boards:

SECTION 6. MULTIPLEACOUNTY BOARDS. Whenever it is deemed :
desirable by the boards of county commissioners of two or more counties, 3
such counties may join together in the formulation of a multiple county “;

board of special education. Such board shall consist of one member from
each county commissioner district within the several counties, appointed
by the respective county superintendents of schools and approved by the
respective boards of county commissioners. Vacancies shall be filled in
the same manner as provided in original appointment. Such multiple
county board shall designate one of the county treasurers to act as treas- ;
urer for special education funds and one of the county superintendents of
‘schools to act as secretary and executive officer of the board. The remain-

" ing county superintendent of schools shall perform such other duties in

* connection with the special education program as the joint board of special -
education shall designate.

SECTION 7. PROGRAM AND .FINANCING OF MULTIPLE
COUNTY BOARDS. The multiple county board shall prepare a program
‘and budget and submit it to the joint board of county commissioners for
~ approval in the same manner and at the same time as provided in the -
case of individual county programs. The amount budgeted and approved 1
shall be prorated among the counties according to the assessed valuation i
of each county or upon such basis as the respective boards of county i
commissioners shall agree. The amount prorated' to each county shall be
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included in the respective county budgets in the same manner and shall
be subject to the same procedures, limitations, and conditions as those
svecified for individual county special education budgets and tax levies.
Provisions applicable to individual county programs in regard io approval
by the department of public instruction and payments from the state and
the state or county equalization funds shall also apply to multiple county
programs. (NDS Sec. 15-59.1-01 1o 15.59.1-10)

The county type of program has some problems.

As indicated earlier, regional programs do not always conform to exist-
ing political boundaries such as the county. Examples include Ilinois’
Joint Agreement District and New York’s Board of Cooperative Educa-
tional Services. The law Creating the joint agreement is as follows:

‘Review of the laws pertaining. to cooperative programs indicates ‘that
there are a limited number .of provisions governing the longevity of cop-
tractual arrangements. In the following. Connecticut law on. regional pro-
grams, the important phrase “long-term” is used: B
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State grants for cooperative regional special education facilities. Any
school district which agrees to provide special education as part‘'of a
long-term regional plan approved by the state board of education, for

Wisconsin law also provides specific machinery for the dissolution of
the cooperative boards' and the withdrawal of districts from the boards:

(7) (a) The school board of any district which is included under the
administration of a board may withdraw from participation in any part

Special School District

The final type of cooperative venture is the special school district which
is completcly'autonomous from the regular school district. Use of this
approach is not widespread. It is typified by the St. Louis County, Mo.

ing the St. Louis district are as follows:

165.740. "S.pecial Dis'tricts for Haﬁdicapped Children in Certain Countiek, -Powers,
Boundaries, Purposes. 1. In all counties of the first class, having a charter form of

‘government, the qualified voters may organize and create.a special school district for

the education. and training of h
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and Training of Handicapped Children of . . . County, Missouri,” or by some other
Dame selected by the board with the approval of the state board of education, and,
in that name. may sue and be sued, levy and collect taxes within the limitations of
the Constitution, issue bonds and possess the Same corporate powers as six-director
schoo! districts other than urban districts, All constitutiona] provisions and laws
applicable to the organization and government of six-district school districts other
than urban districts, are applicable to districts organized under the provisions of
sections 165.740 to 165.780.  (1963)

4. The special school disirict shall provide free instn;ction, classes, school or

or hard of hearing, the crippled, and the mentally retarded or mentally deficient,
who are capable of instruction or training, and for aJ! other categories of physically
or mentally handicapped children which are hereafter approved for special instruction
by the state commissioner of education, including hyperkinetic children; those of
the type having a malfunction in the aresa of behavior and learning where the brain
does not function correctly because of immaturity on a genetic or metaboljc basis
and children having a word-blindness, seizures and aphasic, (1963)

day and shal] pPay to the other district, as tuition for each such child, the same per-
centage of the yearly tuition established by the other district as part of the school
year which the child is in a class of the other district bears to the entire schoo] year
of that district. (1963)

of each special school district may provide for the free transportation of alj handi-

capped children under the age of 21 years within the county attending its Classes,
or schools, and shaj] make all needfu] rules and regulations for free transportation
-+ - - (Sec.-165.740, 165.763, 165.773 Mo. Stats.)

Chief attributes of thig approach are that the needs of the handicapped
are placed prominently in the public purview. On the negative side, the
possibility exists that the children will be Separated from the mainstream
of education, -

In some states, there is provision for locaj Cistricts to cooperate with
State agencies for the delivery of cervices, The'fallowing Nebraska statute
fllustrates this approach:
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Section 1. The Nebraska School for the Visually Handicapped, upon
approval of the Commissioner of Education, may contract with a local
school district, educational service unit, or public institution of city, county
or state government for educational services which cannot be provided
more effectively by the school. (LB 242 Acts of 1969)

Similarly, Minnesota law also like many states provides that:

Special instruction or training and services for handicapped children may
be provided by . . .

(e) instruction and services in a state college laboratory school;

(f) instruction and se.ices in a state residential school or a school depart-
ment of a state institution approved by the commissioner. . . . (MSA
Sec. 120.17)

:ecommendations

Ideally, every handicapped child ought to be educated in as normal
an environment and as close to home as possible. However, often the
unique learning needs of these children and the demographic conditions
under which they live require alternative organization patterns from those
used to educate “normal” children. The use of patterns such as contracting
between school districts is not unique to special education. For years
vocational education, film and materials centers, adult education, and other
areas of education have employed such approaches.

Over the last decade as special education interest has grow, there
has been increase in the usage of varied organizational patterns.

There is no basis to determine the single best approach. Such deter-
mination must be made on the basis of the children to be served and the
size of the geographic and political areas required to establish a program.
Many relatively small school districts wll find that they have a sufficient
number of educable retarded childrer to establish a program of their
own. The same school district will probably have to combine with other
districts to serve physically handicapped children adequately, while a
medium size school district might be able to provide such services on
their own. Both small and medium districts will probably have to combine
with other districts to serve deaf or blind children. In some states regional
services for the deaf, for example, encompass 10 or more districts. There
are perhaps omty five or six school districts large enough to serve severely
multiply handicapped children. Thus many districts and, in some cases,
several states will have to get together to serve these children.

There are always problems when governmental jurisdictions have to
work cooperatively. In most cases these problems have financial roots.
Questions of how charges are to be assessed, who will provide accounting
and administration, who will own facilities and equipment, etc. often can
complicate and defeat needed c00pera_tiy§ _efforts. For this reason, it is
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78 State Education Laws and Handicapped Children

necessary that legal structures be provided to legitimize the procedural
aspects of such cooperatives.

However, the creation of highly formalized and separate districts often
makes the goal of moving handicapped children into normal environments
difficult. Thus the most efficient approaches may not always be the best
for the child. For special educators, this is a continuing dilemma, which
will take time and evaluation to fully resolve.

It is therefore recommended that: Provisions be made in state law to
provide for cooperative arrangements among school districts to enable
expanded bases of population and resources to facilitate the development
of educational services for handicapped children. Such arrangements sriould
only be approved by the state if the districts can Zemonstrate the ability to
provide comprehensive services for the children to be served. The law
should encourage the development of such cooperatives where appropriate.

The governing board of the cooperative should be composed of repre-
sentatives of the member disiricts and depending on the size of tke
cooperative, it should have the ability to own property, establish its own
administration, hire staff, and raise and receive revenue.

Provision should be made to require that participating districts maintain
membership in the cooperative. Approval to withdraw should reside with
the state, upon evidence that appropriate alternative services are available
under another organizational pattern. Districts withdrawing should con-
tinue to be obligated for their portion of debts incurred by the cooperative.



Services

Background

Prior to 1920, most U.S. education programs for the handicapped were
carried on in residential schools—many of them, private facilities—where
static concepts of custody, care, and treatment prevailed. The concept of
a special curriculum for the exceptional child was not yet fully compre-
hended, although documentation of such a curriculum (Itard, 1801; Sequin,
1846; Montessori, 1512) did exist. After 1920, the static concepts of
education of the handicapped underwert -adical and rapid change. Cruick-
shank (1958) has stated this transidor eloquently:

Such transition from static to dynamic concepts is not to imply that

certain types of problems ceased to exist, for there remain teday numerous

exceptional children, particularly those of very low intelligence or severe
physical disability, for whom life-span care and custody must be provided.

All of these factors in concert made community educators realize that

the education of exceptional children was in large measure their respon-

sibility. When the philosophy of local responsibility for exceptional chil-
dren was accepted, marked changes appeared in the whole field. New
- philosophies, new methods, new techniques in education were developed

within a relatively short period of time.

Since special curriculums had not been developed for handicapped
children, “relief for the regular grades ard the teachers of normal children,
remediation, and handiwork werée the major bases upon which the early
classes for the mentally handicapped were organized.” (Cruickshank, 1958)
In addition, the number of trained teachers to work with the children
was miniscule. 'As a consequence, those handicapped children who did
enter into the regular classrooms received services identical to those pro-
vided to the normal students. Scant attention was paid to the unique
needs of the handicapped. In those districts, especially urban areas, where
options existed special classes were begun. However, these classes often
became mere depositories for general education’s problem children and
teachers of the handicapped were fii-equipped to satisfactorily serve them.

From 1915 .to- 1930, there was a marked trend-to increase both public
and private educational services for the handicapped. However, the nation’s
economic depression era and other factors served to slow the trend.
Cruickshank (1958), in describing three reasons for the sluggish growth
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80 State Education Laws and Handicapped Children

of special education during the 1930’s notes that many classes were simply
abolished. He cites the following developments as instrumental:

1. The Great Depression necessitated budgetary restrictions and con-

commitantly necessitated elimination of “bonus” educational services.

2. Many communities had moved into special education rapidly without

adequately preparing teachers of the handicapped in terms of quality
or quantity.

3. A subtle, yet dysfunctional force was represented by the “thoughtless

advocation of unplanned heterogeneous grouping.

In the years following 1940, public and private groups were important
stimuli in the growth of educational services for handicapped children.
Mackie (1963) pointed out an increase in the number of public school
systems offering special services between 1948 and 1963. In 1948, 1,500
school sytems operated programs. By 1963, there were 5,600 school
systems. Schools also made extensive advances through use of cooperative
arrangements. Mackics (1963) estimated, “As many as 8,000 additional
school systems probably arranged for the instruction of some or all of
their exceptional children through cooperation with neighboring com-
munities.”

The number of students receiving special services mushroomed 280
percent between 1948 and 1963. In 1948, only 12 percent of 3.8 million
children were receiving the special help they needed. Fifteen years later
about 27 percent of the estimated 6.1 million school age children par-
ticipated in special programs. While large numbers of children were not
receiving educational services a “genuine narrowing of the gulf between
the number of children requiring special education and the number receiv-
ing it [had] occurred.” (Mackie, 1963) By 1970, the percentage of
handicapped children receiving special educational services had grown to
approximately 40 percent. (SFICEC, 1971)

Program Options

While some of the program options used to deliver appropriate services
to handicapped children have been in use longer than others, all have been
important in the development of state programs. Cruickshank (1958)
named six program options: 1) the residential or boarding school; 2) the
special school in a local community; 3) the special class; 4) the resource
room; 5) the itinerant teacher or consultant, and 6) home anc hospital
instruction.

Other program options which have been more recently developed and
used, include the temporary diagnostic classroom, the preschoocl program,
and the crisis classroom. These options emphasize mainstream education
for handicapped children—Xkeeping them in regular classes as much as
possible. -

Staff of the public school programs include the educational diagnosti-

[PpSY
- p
s *.

ﬁ‘-’i -

Qs



o BRI
o BRI

Services 81

cian, helping teacher, crisis teacher, and teacher aide, as well as the con-
sultative services of medical doctors, pychologists, psychiatrists, and
physical and occupational therapists. While these personnel do not supplant
the special class teacher, they help to assure that each child, including the
severely impaired, reccives the services he needs in as normal an educa-
tional setting as possible.

Instructional Materials

It has long been realized that the effectiveness of teachers of the handi-
capped is heavily influenced by the access to and use of instructional mate-
rials and modern methods. An attempt to improve this situation was
formulated by the 1962 President’s Panel on Mental Reta~dation. The
group recommended that a network of instructional materials centers be
established to provide special educators and allied personnel with easy
access to more classroom materials and information.

Tn 1964, the Division of Handicapped Children and Youth in the U.S.
Office of Education funded two pilot centers. Their success led to estab-
lishment of the Network of Special Education Instructional Materials
Centers (SEIMC’s) in 1966. which included eight new centers and The
Council for Exceptional Children’s ERIC Information Center on Excep-
tional Children. Four more centers were added in 1967.

The development of four Regional Media Centers for the Deaf, estab-
lished in 1964 and 1966, closely paralleled the instructional materials
centers. In 1969, both operations were incorporated into a single nework
—the Special Education IMC/RMC Network. Each center provides con-
sultation services, media, and materials, and conducts conferences and
Inservice training. Findings are disseminated throughout the network for
use by classroom teachers of the handicapped.

Today the regional instructional materials centers are transferring many
of their direct services to teachers to state and locally funded Associate
Special Education Instructional Material Centers. Using the federally
sponsored centers as a guide, state departments of education and local
school districts have established over 300 local associate centers.

Preschool Services

Just as research emphasizes the crucial importance of the first few years
of a child’s life, the importance of early identification and treatment of
handicaps cannot be overestimated. Preschool programs for the handi-
capped, however, have been a recent phenomenon. In 1963, the U.S.
Office of Education began attempts to systematically estimate nursery
school and kindergarten enrollments for all areas of exceptionality. Public
day schools reported 33,000 children in these programs, with speech
impaired children comprising the largest number. Only 1,000 retarded
children were reported as receiving services. (Mackie, 1963)
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Cruickshank (1958) citing the importance of- praschool educauonal
programs for the handlcapped also pomted 0'1t°- '

- To be permltted to prov1de semces to exceptlonal children at one, two,‘
or: three years of age means that therapeutic facilities will ‘be made avail-

- able, that parent counseling will be' undertaken, and that other services
will be brought to.the child, so that at the time when he is old enough’
to enter school he will be able to profit from instruction to the maximum.
Early discovery, 1mplemented by legal provisions which make early treat-

-ment and related services possible, will mean less children in special
education in the pubhc schools and at the least. will mean that special

~ education will be in a better position to serve exceptlonal children when

' they do come into the elementary schools : :

The: usefulnass of praschool programs in helpmg to ldentlfy young
children with handicaps has been emphasized by the Headstart program.
Data collected by the U.S. Bureau of the Census cn children enrolled in
12-month Headstart programs indicate 28 percent of the children have
abnormal vision or hearmg, ma]or medlcal or psychologlcal protlems, or
combmahons. ‘

- Preschool- programs for handacapped children have not yet developed
on a comprehenive national basis. In 1969, 26,394 preschool handi-
capped children were being served through federal assistance. In testimony
before the Select Subcommittee on Education of the U.S. House cf Repre-
senta.uves on the Comprehensive Child Development Act of 1971, Wein-
traub -~ arks on the madequate dehvery of educatlonal serv1ces to pre-
schoo: cmldren. C

We do have one ﬁgure of 24 milhon children in the populauon ages zero
' to six, which would mean that there are approxrmately 2.4 million handi-
capped children. =
. The ﬁgures from the Oﬁ’ice of Educatron the Bureau for the Educatlon
of the Handlcapped mdtcate that only about 1 percent, as reported by.
the states in the1r annual reports of that age group are presently receiving

T‘ansportatlon and Family Services

-Many elements: in an: education program  for. hand.tcapped children are
requred to enable - these children to develop.. The provision of -ancillary
services such. as transportatlon and famﬂy counselmg are: mtegral parts

of comprehenswe programs. -

-: Many handicapped chﬂdren do not attend school because there is-no
transportatlon. Some children with physical handicaps, for instance, require
special ‘seats and help-in-boarding the- vehicle. In. addition, manyof the
children donot live. within standerd: transportation routes of the- public
schools Smce some speclal programs are: cooperatwe efforts on the part
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of neighboring school districts, transportation is a key problem to resolve.
Unnecessary limitations placed on the handicapped include regulations
requiring the handlcapped to travel on separate buses. In view of the low
incidence of certain disabilities, such a policy appears to foster unnecessary
duphcauon of services. When the child’s home is too distant from school,
temporary placement in a foster home has. enabled him to attend school.
While there are no estimates of the numbers of handicapped children
excluded from school-for lack of transportation, local directors of special
education frequently indicate this is a critical component of program devel-
opment.

Incongnntles between the home and school experiences of the child are
often a major detriment to his development. The necessity of communi-
cation between school personnel and the parents of handicapped children
has long been recogmzed as a prerequisite of a. comprehenswe educational
program. Family services such as parent counseling, the visiting teacher,
and the “teacher mom” programs enhance the continuity of the home and

school experience.

Service Options ‘

In education today, there is movement toward more complete inte-
gration of the handicapped child into the regular ciassroom. This means
the handlcapped child attends school with his normal peers to whatever

~ extent is.compatible with his fullest development. The evolution of various
educational program options is a reflection of increasing concern. for
diminishing stigma, mdmduahzmg mstructlon, and prov1dmg equal oppor-
tumtytoaneducatlon. L

Deno. (1970) quesuons the eﬂ‘icacy of special classes for most: handJ-
capped children and suggests a system that emphaslzes mainstream
educauonal opportumty 2 _

Tiisa system ‘which facihtates taxlormg of treatment to mdmdual needs

rather than 2 system for. sortmg out children so they will fit conditions

v'de51gned accordmg to group: -standards not: necessanly ‘suitable for the

- -particular case. It acknowledges that the school system is a giant intelli-

. " gence test involving. mulnple ‘work - samples and’ multiple performance

' ]udges who-invoke -highly variable criteria in ‘making' their judgments. It
‘is :designed. to facihtate modtﬁcatlon based upon changmg condmons and

'-‘new assumpnons ,
Reynolds (1962), Deno (1968), and Willenberg (1968) have formu-

lated conceptual models -of . instructional alternatives for service.delivery
in which’ program. options are. placed on a continuum, the extent of inter-

ventlon bemg a functlon ‘of the extent of the child’s need for spec1a1
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Status

The states follow three basic patterns in defining the educational serv-
ices to be provided for handicapped children. The New York Code is
an example of the first pattern, giving general authority to the Commis-
sioner of Education to formulate such rules and regulations pertaining to
the physical and educational needs of such children as he deems to be
in their best interests. (Sec. 4402 N.Y. Stats.) :

- The second approach is more specific, citing the methods by which
special instruction and services may be provided. Minnesota’s law- serves
as an example: '

(a) Special instruction and services in connection with attending regular
elementary and secondary school classes;

(b) The establishment of special classes;

(c) Imstruction and services at the home or beds of the child;

(d) Instruction and services in other districts;

(e) Instruction and services in a state college laboratory school or a
University of Minnesota laboratory school;

(f) Instruction and services in a state residential school or a school
department of a state institution approved by the commissioner; or
by any other method approved by him.

(g) Instruction and services in other states. (MSA Sec. 120.17)

A third approach, used in several states, is division of the laws into
separate sections, with definitions of services in terms of specific dis-
abilities. For example, in California: - o

(2) Special classes (elementary and secondary). Under this program edu-
cationally handicapped pupils unable to function in a regular class are
assigned to a special class. At the elementary level, the special class shall
‘be: maintained for a' minimum school -day. The. special class for junior
and senior high school pupils may be maintained for: one or more class
periods. In this program, fundamental school subjects shall be emphasized
as prescribed by the State Board of Education. : N EE
(b) Leaming disability groups (elementary and secondary). In this pro-
gram, the pupil remains in his regular class but is scheduled for individual
‘or’small group remedial instruction given by a special teacher. =
.(c)- Specialized consultation to teachers, counse‘lors, and -supervisors (ele-
‘mentary ‘and . secondary). Under. this - program, specialized consultation .is
- provided teachers, ccanselors and supervisors relative to. .the learning
~ disabilities of individual pupils and special instruction ‘(elementary and
" "secondary).. Under this program-a pupil’ who is unable to function in a
* school 'setting and who does'not attend school receives instruction at the
appropriate grade level.at -home or in-a hospital ‘or in a regularly estab- -
. lished'- non-profit, ' tax-exempt, -licensed children’s institution. (Sec. 6751
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Transportation
~ Only a few states have sought to specify tne full legal basis for trans-
portation services within the special education section of the law. Ilinois,
however, deals with transportation between school districts in the following
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manner: 7
If a child, resident of one school district, because of his handicap, attends

a class or school for any of such type of children in another school dis-
trict, the school district in which he resides shall grant the proper permit,

provide any necessary transportation, and pay to the school district main-
taining the special educational facilities the per capita cost of educating -
such children. (Sec. 14-7.01 Ill. Stats.)

Alaska prov1des transportatron to exceptional children without any
minimum distance reqmrements although whenever practicable, the chil-
dren are to travel in vehicles separate from the regular students. (Sec.
14.30.147 Alas. Stats.) Idaho sets a maximum distance limitation of 115
miles for the provision of transportation and provides that it may be
waived by a board of trustees of a local school district if the age or health
of the pupil warrants it. (Sec. 33-100 Idaho Code)

Maine empowers the local supermtendent of schools to provide trans-
portation for special education students in public and private . schools,
regardless of whether these classes are within the administrative unit, if
the district of residence is not providing the necessary services. (RSM
Sec. 3561) In some states, the law allows board and lodging of the pupil
if it is more practicable than transportation. (Sec. 33-1503 Idaho Code) 3
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lnstruttional Materials
Some states have enacted provrslons to improve instructional programs
for handicapped children through dissemination of special materials. Cali-
fornia, for example empowers the state hbranan to, : _ .
, . duplicate any braille book master, other than textbook masters, pre-
sented by any legally blind person directly to the State Librarian for ;
_ duplication. The State Librarian may duplicate any. brallle book master, 2
other than textbook masters, presented by any other person or agency 3
dtrectly to the State L'branan for daplxcatton (Sec. 27056, Cal. Stats.)

; Ilhnoxs has leglslated an eaucatlonal matena]s coordmatmg unit thhm
the Oﬂice of the Suoenntendent of Pubhc Instrucuon R _
- There shall ‘be estabhshed within " the Office of the Supermtendent of
' Pubnc Instruction under the- direction of -the: Superintendent, an educa-
ttona.l materials: coordmatmg unit for handicapped children'to provide: :
. Staff- and - resources - for- the coordination, cataloging, standardizing,
productron, procurement -storage, and distribution of educatrona.l mate-
rials needed by v1sua11y handicapped chtldren and adults. R A
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2. Staff and resources of an instructional materials center to include
library, audio-visual, programmed and other types of instructional
~ materials peculiarly adapted to the instruction of handicapped pupils.
The educational materials coordinating unit shall have as jts major
purpose the improvement of instructional programs for handicapped chil-

Altho_ughindicat‘ions are that residential school enrollments are declin-
ing, many 'handicapped children receive educational services in these
facilities. Recent data (Mackie, 1963) indjcated that slightly more than
116,000 children were receiving educational services there. She also said:

“the largest proportion of emotionally disturbed and socially maladjusted,
blind, and deaf children in special ‘education are in residentia] school pro-
grams. In contrast, by far the largest number of .mentally retarded children
in specjal education were reported to be in day school ‘programs.”

cational program in the state institution for the visually handicapped, with
the Jaw pecifying the method of instruction to be wsed:

-~ < 50 called oral method of instruction shall be used by such teachers
and if, after a fair tria] of nine months, any such childrer, for any reason
shall be unable to learn by such orai method, then no further expense

shall be incurred in the effort to teach such child. (NRS Sec. 79-1413)
" .~ Another section indicates- that:"the’depértxli_lént ‘may provide educational

 services to visually handicapped children unable to attend. the'school for

the visually handicapped. (NRS Sec. 83-210) ‘ |
 In'Maine; deaf children “unable to benefit” from the methods of instruc-
tion taught in' the public schools “are required by law to attend the' state
institution for ,thC'.'fdéaf‘duﬁngﬁfthe’Schopliye?x.-f (RSM Sec. 2905)
The astonishing number of mentally tetarded children and emotionally

.........
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Commission urged improvement in residential programs and  observed

R g s

In 1966 an estimated 35,200 children under eighteen were in mental
hospitals. Many of these institutions fall far short of meeting the needs of
- children and youth. There are a few superb institutions in. the country,
many that are marginal; however, most are disgraceful and intolerable.

Programs in state institutions for the mentally retarded and for the
emotionally disturbed are not usually the responsibilitics of the state !
departments of education. Growing concern, however, surrounds the issue
of responsibility for these educational programs which form an important
part of the total state effort to provide education for the hand.lcapped :
While little legal attention has been addressed to this issue, it is clear that
the right to an education includes all children—not just those residing ;
in the community. As indicated in Chapter 4, the Pennsylvania Associa-
tion for Retarded Children case should provide much needed clarification.

v MY o

Recommendations

Special education is a dynamic profession which is discovering new
techniques and strategies for meeting the educational needs of handicapped
children. However, this dynamism often breaks down at the delivery stage.
How do we deliver the appropriate services to the child?

Spec1a1 education can be conceptuahzed as a contintum whose one
extreme is minor assistance to children in otherwise normal environments
to the other extreme of education for children in residential environments.
The “1971 Policy Statement of Basic Commitments and Responsibilities
to Exceptional Children” of The Council for Exceptional Children pre- ‘

sents eight points along the continuum:

1. Regular school situation in which allowances are made for the indi-

~ vidual differences of a typical school enrollment;

2. Regular school situation in which child needs and is prov1ded with
supplementary services only; no basic modifications required in the
school’s .instructional offerings; child educated in regular classroom;

3. Regular school situation in which child requires some supplementary
teachmg in the regular classroom; child may require some modification
~ in materials and procedures offered by the regular classroom teacher;

4. Regular school situation in which child receives specialized supple-

: " mentary teaching for example, in itinerant speech-and hearing services,
- 'and integrated programs for the ‘visually and hearing impaired;

*5. Regular school 51tuat10n in which child is enrolled and receives spe-

" cialized instruction in“a special day class; child may part1c1pate part-

~ time with regular class pupils in selected subjects;
6. bpec:al day school in which child receives fulltime specxahzed mstruc—

_ tion in separate facilities and programs;
7 Home or hospltal mstructlon for chﬂd who is unable to attend school;

35;
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8. Residential situation as in the case of the schools for the blind and the
deaf, or a residential school for the mentally retarded or the emction-
ally disturbed. Education is provided in addition to residential care.

Many handicapped children do not receive the education they need,
because the full range of services along the continuum are not presently
available in their community. As a result, children are excluded or placed
in inappropriate programs. ,

The knowledge of what to do to educate handicapped children is avail-
able. The burden now rests with government to provide the delivery
systems that will match each child with the program he needs.

Therefore it is recommended that: Each state, as part of its plan for the
education of handicapped children, assure the availability and delivery
of a full continuum of educational services ranging from the regular
classroom to the residential institution. ‘
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Private Schools

Private schools have always played a significant role in American
education, but they have been even more significant in education of
handicapped children. Over the years, the failure of the public schools to
educate all handlcapped children has resulted in the development of
numerous private, nonprofit schools providing day or residential services.

In many cases, these schools are substantlally supported through vari-
ous charities and fund raising campaigns, and by local, state, and federal
governments. In addition, most private schools charge a student tuition
and/or expense fee. These fees range from less than $100 to over $10,000,
depending on the school and the services provided.

While this chapter assumes that parents have the right to send their
children to a pnvate school at their own expense, the focus is on the
legal issues involved in educating handicapped children in private schools
as a matter of pubhc pohcy rather than at parental initiative.

T T R R D I L
B A s i
: Ade

Background

The first schools for the handicapped received their impetus at the
beginning of the 19th century from Horace Mann and Samuel G. Howe, 3
members of the Massachusetts State Board of Education, and Henry ;
Barnard, a member of the Connecticut State Board of Education. In
1817, with the assistance of The Reverend Thomas Gallaudet, the Ameri- i _
can Asylum for the Education and Imstruction of the Deaf and Dumb
(now the American School for the Deaf) was established in Connecticut.
Fifteen years later the Perkins Institute for the Blind was opened in
Massachusetts followed in 1850 by the Massachusetts School for Idiotic
and Feebleminded Youth (now the Fernald School). While these resi-
dential schools received some support from state legislatures and other
sources, they were governed as private schools and charged additional
fees. In 1848, 1851, and 1852, the legislatures of Massachusetts, New
York, and Pennsylvania appropriated funds to private schools for educa-
tion of the “feeble-minded.” Many of the state schools for the handicapped
as well as many local pubhc programs began as private schools, and some, :
such: as the Maryland State - School for the Deaf sti]l remain’ privately 3
govemed '

. As- pubhc school programs for: handlcapped chﬂdren have grown, there
has been an almost parallel growth of pr1z_’r.atﬁ;es schools to serve those chil-

_ ' ';8?,# ;
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90 State Education Laws and Handicapped Children

dren whom public education has excluded. It is estimated that from
12,000 to 15,000 such schools exist. They can pe found in almost any
community and range from programs for several children organized by
their parents to programs for hundreds of children from across a state
or even the country. The quality varies from little more than babysitting
to educational programs of high excellence. Their facilities range from
private homes and condemned schools to model modern buildings.

The degree of regulation of these schools varies greatly from state to
state. If state aid is involved, the regulations are generally tighter although
far less stringent than those required of public schools. Usually these are
limited to compliance with fire and safety codes and school attendance
procedures such as length of school year, school day, etc.

There are generally three ways in which handicapped children become
educated in private schools. The first, as noted earlier, is parental decision
to seek private education as an alternative to public education. This deci-
sion may result from a desire for religious instruction, an education pro-
gram of higher quality, or the need for residential placement. The second
reason is the refusal of the local school district or the state to accept edu-
cational responsibility for the child, forcing the parents to seek other
sources of education for their child. In these cases, parents usually find
out about private schools from parent organizations or concerned pro-
fessionals. Finally, handicapped children are placed in private schools on
the recommendation of local or state school officials, especially when
appropriate educational programs are not available in the community or
neighboring communities.

Status

Many states have special education laws which enable parents to obtain
services for their handicapped children in non-public facilities when public
services are not available. The laws to authorize tuition payment to such
schools define tuition payment and the population to be served, establish
local school district or state responsibility for certification of children to
be served, set standards for such schools, provide assistance for trans-
portation, and control payments to out of state schools.

The following excerpt from Georgia law is an example of an authorizing
statute: o ‘ ’ - '

If an exceptional child cannot be educated in his local school system on

criteria’ established by the State ‘Board of Education, his parents may

~seek educational programs appropriate to the child’s ‘needs. Upon appli-
~cation to the Program for Exceptional Children, State Department of

- Education, and upon’approval of said‘ agency, the school or agency educat-

- ing the exceptional child shall be reimbursed for tuition, fees, transporta-
tion, and books. . . . (HB 453 Laws of 1967) _ _
‘There is great variety in the manner in which states control the amount

of tuition to-be paid to such schools.. S .
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tuition. This is + semplified in the following provision in Maine law:

A class for handicapped or exceptional children may be established in

any public school, or under any other plan, provided it is approved as to

requirements for admission, teacher preparation, plan of instruction, nec- !
essary facilities and supervision. In administrative units where there are i
too few handicapped or exceptional children to make the organization of ;
a special class feasible, such children may be entered in a special class
in another administrative unit. The sending unit shall pay to the receiving
unit or private school the actual per pupil cost incurred in the operation
of the program for handicapped or execptional children during the pre-
ceding school year. The per pupil tuition charge shall be computed on the
basis of financial reports filed by the administrative unit or private schools. o
Such financial reports shall be filed July 1st of each year in such form
as the state board may require, and the allowable tuition charge may not ‘
exceed the per pupil operating cost as determined by the state board from :
the financial reports of the preceding school year. Other programs con-
sistent withk the purpose of this chapter may be developed with the
approval of the commissioner. (RSM Sec. 3117)

Another approach is similar, but adds a requirement for parental pay-
ment on a sliding scale depending on the1r income. Massachusetts, for
example, has such a stipulation:

. . . The expenses of the instruction and support of such children therein
actually rendered or furnished, including their necessary traveling expenses,
whether daily or otherwise, but not exceeding ordinary and reasonable ;
compensation therefor, shall be paid by the commonwealth; but the par-
ents or guardians of such children, who are able wholly or in part to
provide for their support and care, to the extent of their ability may be
required by the department to reimburse the commonwealth therefor.
(Sec. 71-461 Mass. Gen. Laws)

Another approach is a straight or maximum sum reimbursement by the
state for tuition. The payment frequently varies according to specific dis-
abilities. . The following Pennsylvania law is an example of such an

]
The most uncommon approach is assumption of the total cost of such Zf
|
:’

approach: |
Cost of Tuition and Maintenance of Certain Exceptional Children in
Approved Institutions.—(a) When any child between the ages of six (6) ;

and twenty-one (21) years of age resident in this Commonwealth, who
is blind or deaf, or afflicted with cerebral palsy and/or brain damage
and/or muscular dystrophy, is enrolled, with the approval of the Depart-
ment of Public Instruction, as a pupil in any one of the schools or insti-
tutions for ‘the blind or deaf, or cerebral palsied and/or brain damaged
and/or muscular dystrophied, under the supervision of, subject to the
review of or approved by the Department of Public Instruction, in accord-
ance with standards and regulations promulgated by the Council of Basic
Education, the school district .in" which such-child is- resident shall pay
twenty-five per centum:(25%) of the cost of tuition and maintenance,
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officer of such school, hospital, sanitorium or like institution. . . . (Sec.
71-411 Mass. Gen. Laws)

Many state laws require the state or local district to certify that the
child has a handicapping condition and that an appropriate educational
program is not available. The following law from Illinois is an example:

. . . Nothing in this Section authorizes the reimbursement of a school
district for the amount paid for tuition of a child attending a non-public
school or special education facility unless the school district certifies to
the Superintendent of Public Instruction that the special education pro-
gram cf that district is unable to meet the needs of that child because of
his handicap and the Superintendent of Public Instruction finds that the
school district is in substantial compliance with Section 14-4.01. (Sec.
14-7.02 1ll. Stats.)

Most states authorize the state education agency to set appropriate
criteria regarding private schools. The following New York law is more
specific than most states in this regard:

The state education department shall maintain a register of such educa-
tional facilities which, after inspection, it deems qualified to meet the
needs of such child in such educational facility. Such inspection shall
also determine the eligibility of such educational facility to receive the
funds hereinbefore specified. (Sec. 4407 N.Y. Stats.)

Some states have legislated special provisions to assume transportation
costs for handicapped children in private schools. Illinois law, for example,
says:

If it otherwise qualifies, a school district is eligible for the transportation

reimbursement under Section 14-13.01 and for the reimbursement of

tuition payments under this Section whether the non-public school or
special education facility, attended by a child who resides in that district
and requires special educational services, is within or outside of the state
of Illinois. However, a district is not eligible to claim transportation reim-
bursement under this section unless the district certifies to the Super-
intendent of Public Instruction that the district is unable to provide special
educational services required by the child for the current school year.
(Sec. 14-702 I11. Stats.)

State laws vary on allowing tuition and other payments to private
schools outside the state. Alabama prohibits such expenditures:
No funds shall be expended for training in any school or institution
outside of the state of Alabama. (Sec. 615 Ala. Stats.)
Delaware allows such expenditures: -
_ In any instance in which such an evaluation and placement committee
certifies that a particular child cannot be adequately served in any of the
" units - herein - described - for -handicapped children, - including the unit

described by the term “learning disabilities” or where such a unit for

. learning disabilities is not.available in the district of residence or a dis-
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94 State Education Laws and Handicapped Children

trict within reasonable transportation distance of the home of the child,
then the committee may recommend to the parents or legal guardian of
such child and t6 the superintendent of the district that the child be
authorized to attend a specialized public or private school in Delaware
or in another state of the United States. . . . (Sec. 1703 DCA)

Recommendations

Ideally, public education should directly provide appropriate educational
services for all children including the handicapped. Since this goal is not
attainable in the immediate future and may never be attainable in some
areas, private schools will continue to play an important role in the edu-
cation of handicapped children. The major issues in this regard relate to
the definition of public responsibility for handicapped children when they
are educated in private schools as a matter of public policy.

As noted in Chapter 1, there is a growing number of judicial decisions
which establish the principle of every child’s right to a free public edu-
cation. Thus it appears that the responsibility of all educational policy
bodies is to develop, through the public system, the varied education
programs needed by childrca. When it is impossible to develop some of
these programs, it appears that such policy bodies still have the respon-
sibility to provide alternative programs such as those in private schools.
This does not excuse educational policy bodies from either the respon-
sibility of -developing the appropriate educational programs within the
public system. While placement of a child in a private school as a matter
of public policy may be a legitimate educational alternative, it aiso may
be a discriminatory practice. As such, the responsible policy bodies, fol-
lowing the principles of Loving v. Virginia (388 US 1, 1967), must dem-
onstrate a compelling cause for placement. - :

Therefore, it is recommended that: While education of all chiidren is a
public responsibility, the laws must recognize that education may take
place in a variety of settings including private schools with public sup-
port. In order to guarariee that all handicapped children receive the
education they need, and if public services are not available, public funds
should assume the totai educational and related costs of such children in
appropriate private schools at no cost to the child or his or her parents
or guardians. School districts placing handicapped children in private
schools should annually assess the educational progress of the child in
order to determine continued or alternative placement. ‘

Ackerman and Weintraub (1971) found a iendency among school dis-
tricts in states which pay the costs of private school education, to continue
using private services, thus avoiding development of needed and feasible
programs. within- the. public schools. An.example of the fiscal implications
of such abuse is contained in- Chapter 6. To remedy the situation and to
assure that. children receive the education they need, legal procedures
need to be established to require. the fiscal participation of local school
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districts in the costs of such private education. The child’s school district
of residence should be required to assume at least that sum that they
would have to pay if the child were educated in the school district. Since
the state would probably have to assume most of the costs, it should
certify payment only upon receipt of just cause from the school district
and evidence of that district’s future plans for educating the child.

Therefore, it is recommended that: School districts placing children in
private schools, because of their failure to provide appropriate public
educational programs, should be required to assume a proportion of the
costs of private education. This amount should be at least equal to the
costs the district would contribute if children were educated within the
public system. In addition, the school district should provide the state

‘each year with just cause as to the necessity for such private education.

With the growing governmental financial support of handicapped chil-
dren in private schools, many such schocls are becommg quasi-public in
nature. While data are not avaiiable, it is known that there are many
such schools in which most of the budget is obtained from various gov-
ernmental sources. Thus it would seem that these schools are no longer
entitled to freedom from the standards required of public schools. It would
also seem that if such standards are established for the public welfare,
then they cannot be denied to a segment of the citizenry because of gov-
ernment failure to meet their needs in public settings. _

Therefore, it is recommended that: All standards concerning education
of handicapped children in public schools be required of private schools
serving handicapped childrer. piaced in such schools by public poiicy.
These include, but are not limited to, fire and safety codes, teacher certi-

fication, school attendance procedures, cwrzculurr', and civil rights guar-

anties. Costs incurred by these private schools in complying with such

standards should be included in approved tuition costs.

‘State education agencies should also establish teams of persons knowl-
edgeable about the education of handicapped children ard state standards
to visit private schools. These teams should have authority to certify such
schools as appropriate programs for educating the handicapped. A list of
certified schools should be published and distributed to all school districts
in the state.

In some cases such as in sparsely populated states, there may not be
‘appropriate public or private educational services for children with certain
disabilities. These primarily include very low incidence disabilities such
as children who are both deaf and blind. It is hoped that these states will
engage in multi-state planning to develop regional services. Some states
may wish to use private schools in neighboring states for such purposes.

Therefore it is recommended that: State provisions be made to permit,
in extraordinary circumstances, and finance the education of handicapped
children in public or private schools located in other states.
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- Personnel

Background

The early development of education programs for handicapped chiidren
in the United States was characterized by an extreme shortage of trained
personnel. Persons considered qualified during the first third of the 20th
century were those with two years of college or normal school and an
occasional summer course. Certification or a teaching license was gen-
erally conferred upon persons with two years of training, some special
courses, and one or two years’ experience with regular students.

Some of the deliberations of the 1930 White House Conference on
Child Health and Protection focused on special education teachers and
their qualifications. Ingram, reporting on the conference (unpublished
manuscript, 1571), noted: “Although certain higher institutions were
offering training, it is stated that the teacher training institutions of the
country had arrived at no uniformity of opinion as to the extent and
character of training, the course requirements, or the necessity of offering
such special training.”

The lack of agreement on this matter was a less severe problem than
the extreme shortage of teacher training institutions offering programs
in this area. As recently as 1948, there were only 77 colleges and uni-
versities that offered sequences of preparation of teachers of exceptional
children. (Saettler, 1969)

As time passed and greater awareness of the educational needs of handi-
capped children occurred, the number of training programs increased. A
study of the number of programs offered in 1961-62 (Mackie, Hunter,
Neuber, 1961) indicated that 224 colleges and universities had a mini-
mum sequence of teacher preparation in at least one area of exceptionality.
According to Saettler (1969), this number had grown to 412 by 1968.

Despite these advances, there continues to be an acute shortage of
trained personnel. Data taken from 1968-69 school year reports of Title
VI of the Elementary and Secondary Education Act indicate a nationwide
shortage of 275,000 teachers of handicapped children. As alarming as it
appears, this figure does not include the shortage of the many support
and administrative personnel also needed to operate effective special edu-
cation programs. Clearly, there is a need for a minimum of 325,000 pro-
fessional personnel to staff special education programs.

- Recognizing the critical shortage of personnel, the Congress enacted
P. L. 85926 in 1958 to provide financial and technical resources to

.96
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institutions of higher education and state education agencies in order to
prepare professional personnel to teach the mentally retarded. The act
authorized an appropriation of $1 million a year. Under this law, between
160 and 180 graduate fellowships in 19 higher educational institutions
were offered. Congress passed P. L. 87-276 in 1961 to establish a similar
grant-in-aid program for preparing teachers of the deaf.

Public Law 88-164, which expanded the provisions of previous legis-
lation and significantly increased the authorization of funds, was passed
in 1963. Even with these gains, James J. Gallagher, when he was associate
commissioner for education of the handicapped in the U. S. Office of Edu-
cation; noted that aithough the law involved 177 institutions of higher
learning and 53 state and territorial education agencies, considerable short-
ages still remained. It should be noted that these funds were not limited
to graduate fellowships but were also made available at the junior and
senior level in the form of undergraduate traineeships. Additionally, these
funds were often used by state departments of education and universities
to provide summer institutes or 12-month programs for persons already
working in the field. Table 2 indicates the number, distribution pattern,
and cost of the fulltime study awards under this program.

Table 2:
BUREAU OF EDUCATION FOR THE HANDICAPPED, O.E.
FULLTIME STUDY AWARDS—P.L. 88-164
Higher State Total

FY JR SR MA PMA Inst. Agen. Amount
1964 398 457 84 108 50 4,570,600
1965 562 468 89 153 50 5,142,400
1966 829 664 119 162 52 7,368,150
1967 840 662 133 177 53 7,555,500
1968 390 883 622 137 177 53 6,841,300

(PCMR Message, July 1969)

As public demand for more and better programs gained momentum,
special education personnel in the classrooms and students in training
programs became differentiated according to their interests in specific
categorical disabilities. Certification procedures paralleled this differentia-
tion, with teachers obtaining state certification in a certain disability area
such as mental retardation or learning disabilities.

The rationale was based on the pattern of grouping handicapped chil-
dren on the basis of their disability. This movement in teacher education
complemented the disability-by-disability growth of programs throughout
the country. For example, in the 1950’s parents of retarded children began
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98 State Education Laws and Handicapped Children

operating programs and, after serving as staff themselves, urged develop-
ment of teacher training programs for the mentally retarded.

In line with the movement to keep handicapped children in a normal
education setting as much as possible, there is a trend to provide “core
training” for special education personnel. The rationale underlying this
approach is that tomorrow’s special education teachers and administrators
must possess specific skills to assess and help meet each child’s learning
needs. The philosophy is to individualize instruction to meet the child at
his level of need and to provide him with “mainstream” educational
opportunities whenever possible.

While special education teachers and support personnel must be trained
to work with the handicapped, there is also need for the nation’s regular
teachers to identify the handicapped in their classrooms as well as to
effectively teach those who remain in the normal classes. In recognition
of these trends, the Education Professions Development Act (P.L. 90-35)
earmarks, through an agreement by the Bureau of Education for the Handi-
capped and the Bureau of Educational Personnel Development, about 15
percent of the total appropriations to be spent in the area of supporting
the training of special education personel.

Since most handicapped children remain in regular classrooms, the
P.L. 90-35 program stresses the training and retraining of regular class-
room teachers to understand and respond to the needs of these children.
Five areas orf education of the handicapped have priority under the EPDA
program: .

preparation of auxiliary personnel for special education, including
teacher aides, diagnostic teachers, special education counselors, and

SUpErvisors,

expanding the competencies of general educators in university and
college training programs and in the field to include the instruction of
educationally exceptional children,

expanding the competencies of special educators to facilitate indi-
vidualization of instruction as opposed to categorical instruction,

preparation of personnel for special education in disadvantaged
areas, and

preparation of personnel for preschool special education programs.”

Despite the success in closing some of the personnel gaps, there remain
vast unmet needs. At 1968 regional conferences on long range, cooperative
planning sponsored by the Bureau of Education for the Handicapped, the
training of personnel was “. . . possibly the most frequently named prob-
lem area and often engendered the most heat and emotions in the dis-
cussion. . . .” (Conference Summary; 1968). In May 1969, the National
Advisory Committee on Handicapped Chiidren alse expressed grave con-
cern over the problem of manpower needs. The committee characterized
the need for trained personnel as “. . . perhaps the single most vital
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factor in determining whether programs for handicapped children will
have the quality that is universally denied.” (Interim Emergency Report
of the NACHC, 1969) ‘ v : SR '
~ Traditionally, education of the handicapped has involved the use of
- personnel in additionto the teacher. A partial list of such persons includes
speech, physical, and occupational therapists, psychologists, instructional
materials specialists, and administrators. In addition, there is a tremendous
need for para-professional personnel. While many have played minor roles
In classroom activity, they are increasingly needed to serve as teaching
assistants, working with entire classes, smaller -groups, or individual
children.

According to reports by the National Education Association (New York
Times, July 28, 1971), there exists an oversupply of teachers for the
nation’s classrooms. While many of these reports point out that the over-
supply does not pertain to vocational teachers or special educators, little
planning has been done to funnel this apparent excess of personnel into
work with handicapped children. With proper recruitment programs, many
of these trained teachers, with minimal additional preparation, could effec-

tively work with handicapped children.

Status

Because of the great need for teachers and the recognition that incen-
tives are effective devices, about 25 percent of the states have passed
legislation providing for financial assistance for persons who are training
to work in education of the handicapped. The majority of these laws pro-
vide financial assistancs for parttime or fulltime study. In many cases,
partiime study provisions apply to teachers seeking to complete certifica-
tion requirements. An example of this type of law is the following from

Florida:

The Department of Education is authorized to make training grants to

teachers who seek special training in exceptional children education to

qualify said teachers to meet professional requirements and should be
responsible for the administration of said program. (Sec. 239.371 Fla.

Stats.) .

While Florida aid is not confined to students training in a particular
disability area, some states have developed statutes to relieve shortages
in certain areas. Massachusetts, for example, provides annual special edu-
cation scholarships up to $300 for undergraduate students who pursue
certification as teachers of the mentally retarded. _

Georgia law does not specify a particular disability but does include
provision for parttime or fulltime study. The grants are to be made “to
persons interested ia working in programs for the education of exceptional
children . . . [and] to qualify them as professional workers in special
education.” (HB 453 Acts of 1967)- o ’
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100 State Education Laws and Handicapped Children

teach mentally retarded children. (ORS 343.544)

Similar comprehensive assistance laws exist in Michigan and Ilinojs,
In Minois, for example:

Capped children for either part-time or full-time study in programs
designed to qualify them to become professiona] workers. In order to
quality for a traineeship a person must have earned at least sixty semester
hours of college credit and persons to qualify for a fellowship must be

burse the Institutions of higher learning for any financial Joss incurred
due to low enrollments, distance from campus, or other good and sub-
stantial reasons satisfactory to the Advisory Council.
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recruitment. Funds for this program, however, are only available if not
spent on the first priority, the awarding of scholarship grants.

Recommendations

The insufficient number of qualified persons to teach handicapped chil-
dren still remains one of the maijor roadblocks to providing these children
with an appropriate education. Despite the fact that the numbers are
growing, the demand for services far exceeds available personnel. As a
result, school districts have been forced to utilize untrained persons. In
most cases states have temporarily waived certification requirements to
allow this to occur.

This situation is not truc in all instances. In some disability areas such
as the deaf, the blind, and the physically handicapped, the teacher shortage
is less severe than in the larger disability groupings such as mental retarda-
tion, emotional disturbance, and learping disabilities. Demography also
appears to control variance in available personnel. Ackerman and Wein-
traub (1971) note that in six states surveyed, suburban and resort areas
had little difficulty in attracting qualified personnel and often had many
more applications than positions. In urban centers, the situation varied
depending upon their location and hiring practices. Almost all rural dis-
tricts sampled had personnel shortages.

To combat the problem in rural areas, school districts have often hired
regular classroom teachers to teach the handicapped. To become certified,
these teachers often have taken courses at local colleges or universities.
However, Ackerman ane Weintraub (1971) point out that rural districts
have been hesitant to eincourage teachers to do this, since they often sget
their training and go elsewhere. This situation has resulted in the massive
growth of workshops and other inservice training activities sponsored by
state and local education agencies.

While little legal base exists for programs to encourage persons to enter
this field, national, state, local, lay, and professional organizations and
some state education agencies have done some public relations in this
regard. The present teacher swrplus affords a great potential supply of
personnel if concerted recruiting and training efforts are quickly undertaken.

It is unjust to deny a child schooling, because of the nation’s failure to
train sufficient qualified personnel. And it is as unjust to staff programs
with unqualified personnel. While this dilemma can be partially resolved
through massive recrvitment and training programs, attention should also
be given to new patterns of staffing programs, especially the use of non-
professional personnel to complement the services of the professional.

Therefore. it is recommended that: States undertake the development
and support of programs to recruit and train personnel needed to enable
handicapped children to be educated. Such programs should encompass
the wide variety of personnel required and should be conducted on a
fulltime, parttime, and inservice baszs
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Facilities

Background

Throughout the development of special education in the U.S., the
absence of suitable facilities has bzen a key factor inhibiting provision of
appropriate educational services to handicapped children.

In May, 1968, the U.S. Office of Education released a study, “Pro-
jections of Public School Facility Needs,” which indicated that for the
academic year 1967-68 100,000 more classrooms were needed to educate
the handicapped. This figure represented 20 percent of the total number

~of facilities needed for all of education, although the handicapped repre-
sent only about 10 percent of the total school age population.

The nature of the problem can be seen in three distinct areas: physical
inaccessibility to some schools for handicapped children; the impact of
inappropriate facilities on their learning abilities; and the absence of legal,
administrative, and financial bases to reiieve these problems.

Historically, space has been made available for education of the handi-
capped on the basis of the “principle of succession.” Developed by urban
sociologists, this principle states that the newest group of persomns to
arrive—regardless of ethnic origin, religious beliefs, or racial heritage—
occupies the least valued and vsually the least desirable environment. In
many cases, the space initially made available to the handicapped included
abandoned or archaic buildings, basements, renovated offices or custodial
quarters, and garages. Similar common settings for programs for the handi-
capped have been church basements, Quonset huts, warehousss, and other
equally unsuitable locations.

Since none of these facilities were originally designed to house educa-
tion programs for the handicapped, they posed tremendous physical bar-
riers for the children. For example, numerous special education programs
were conducted in school basements which were built to serve as storage
areas. Since access to the basement is by stairs, some children had to be
carried by aduits. In addition, such facilities seriously endangered the
safety of the children, especially during emergencies when there is rarely
sufficient personnel to help the children evacuate the building. The pres-
ence of safety hazards such as exposed water pipes and radiators as well
as the frequent failure to meet even minimum standards of health and
personal comfort was a fact of life in many early special education

programs.



3 TR T

Facilities 103

In addition, because many of the buildings were to be torn down when
newer schools were completed, they were often in excessive disrepair and
structurally unsafe.

Many other early programs were assigned to separate buildings or
isolated locations in regular education buildings. There, neither the chil-
dren nor the teacher could interact with the regular students and faculty.
Countless stories are told by teachers who were unable to use the faculty
room, cafeteria, or lavatory because of the inconvenient location of the
special education classroom.

Additional inadequacies included improper heating and cooling, inferior
lighting and storage, and lack of chalkboards, display areas, and other
features.

Unfortunately, many of the substandard conditions still exist today.
Then, as now, the tragic consequence is that handicapped children who
frequently need better lighting, acoustically treated rooms, distraction free
areas, and other environmental alterations are further handicapped and
discouraged from learning.

In recent years, special educators have seen a gradual improvement in
the farilities provided for their expanding programs. More and more, pro-
grams are being moved out of storage closets and school’‘basements into
classrooms designed for normal children. While this integrates handicapped
children into the regular school life and greatly improves the learning
environment, unfortunately these rooms do not include necessary modi-
fications for the handicapped. For example, a classroom with space for
30 children may be overstimulating to a class of eight emotionally dis-
turbed children, who require a more subdued environment. Similarly, the
basic shape of the regular classroom may make it difficult to create many
of the special purpose areas needed for effective instruction of handicapped
children.

While exclusive assignment of facilities for programs for the handicapped
has been traditional, it has been only within the past 25 years that they
were designed and constructed for that purpose. Thus today in schools
for the hearing handicapped, flashing emergency lights accompany the
standard bell to signal fire alarms. Home living suites or apartments are
often included in buildings to help the trainable mentally retarded to learn
basic housecleaning, cooking, and home repair skills. Special areas are
often set aside for various therapies, counseling activities, vocational evala-
ation and occupational training. Since it is desirable to heighten interaction
between regular and handicapped students, many -of the schools for the
handicappzd are being constructed on sites adjoining regular public schools.

In keeping with the growing professional move to maintz2in as many
handicapped children as possible in the regular classrooms, some schools
require their architects and educational facility planners to assure the
buildings are usable by the handicapped. Added impetus came as the
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104 State Education Laws and Handicapped Children

result of action by various groups to eliminate architectural barriers in
all new buildings. These groups, working with the American National
Standards Institute, developed a set of specifications which, when applied,
would remove major physical barriers to the handicapped from buildings
and then attempted to achieve legal implementation at the state and
federal levels.

Their efforts resulted in passage by the U.S. Congress of Public Law
90-480: “An act to insure that certain buildings financed with federal
funds are so designed and constructed as to be accessible to the physically
handicapped.” To date, 48 states have established administrative provi-
sions for elimination of barriers from public buildings (President’s Com-
mittee on Employment of the Handicapped, 1971).

Architectural and Funding Problems

There are three other problems which have influenced trends in facili-
ties for the education of handicapped children. First, there has been little
information and experience to guide architects and facility planners which
has meant construction of facilities with numerous inadequacijes. Further
complications include building and health codes which li.pose severe
limitations on developing environmental solutions relating to the educa-
tional problems of these children. One example is fire codes which specify
that fire resistant doors must be of certain material and weight. Often
doors designed to these specifications are too heavy for children in wheel-
chairs to open.

A related problem is codes or requirements of state education depart-
ments that specify shapes of buildings, square footage allotments, basic
furnishings and equipment, and other items which limit some creative
uses of facilities to serve handicapped children.

Finally, lack of adequate funds to construct or modify buildings for
handicapped children present many obstacles. Since state aid can be
obtained only by adherence to building requirements for all educational
facilities, many school officials determine it is too expensive to provide
facilities needed by children who are fewer in number than those placed
in a normal setting In addition there is the opinion shared by many
general school administrators that special education for the handicapped
is an educational “‘extra” to be provided only after “basic” educational
needs are met. In times of fiscal constraint, this results in elimination of
the “extras” from the district’s building plans. Further discussion of related
fiscal problems is discussed in Chapter 6.

In recent years, progress has been made. Many of the totally inadequate
buildings that served as' the starting point for special education programs
have been vacated, and sometimes, destroyed. School districts have moved
classes for the handicapped from remote buildings and basements to a
special classroom or resource room in the regular school, or to a special

neii
104 L



|

Facilities 105

wing attached to the regular building. Many districts are constructing
special buildings for severely handicapped children such as the trainable
mentally retarded and physically handicapped. There is also movement to
relocate the deaf and blind in regular schools as much as possible.

Unfortunately, church basements, storage rooms, and vacated facilities
are the educational homes for too many handicapped children today.
Rossmiller, et al. (1970) report after comprehensive site visits to 24
special education programs in five states:

In some instances we observed new facilities designed specifically for the
educational program they housed, and, in the same district, we also
observed programs which were housed in sub-standard classrooms or
modified storage rooms.

Evidence exists that many of the better facilities possess serious inade-
quacies. Analysis of over 1,000 questionnaires, part of a 1967-69 study 1
of physical environment and special education conducted by The Council
for Exceptional Children (Abeson and Blacklow, i971), revealed that
over 20 percent of those teachers surveyed taught in classrooms which ;
were too small, had inappropriate furniture, insufficient chalkboards, '
£ inadequate storage, inefficient heating and cooling, and extraneous noise.
Thus, even though knowledge is accumulating about more effective design
of facilities, implementation of this knowledge in newly developed build-
ings is sorely lacking.

e L R S et
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Status

To a significant degree, the lack of awareness of the need for facilities
designed for the handicapped is reflected in state laws. In the laws of
many states, facilities for special education are not even mentioned. In
others, facilities are mentioned in connection with definitions of special
education services, administration, or other collective category. Under the
category “special facilities,” Hawaii includes “buildings, equipment and
materials . . . for exceptional children” (HRL Sec. 43-20) while Alaska :
includes “facilities” under the category, “special services.” (Sec. 14.30.351 ;
Alas. Stats.)

It is likely that in many of these states there are rules and regulations
which require that minimum standards be met and facilities used to edu- ,
cate the handicapped. For example, Colorado law specifically charges the
state board with prescribing the minimal physical facilities required for
special education programs. (Sec. 123-22-6 CRS)

Other laws recognize that facilities for handicapped children are not i
readily available and that special provisions may be required. In Nevada, 3
the law provides that boards of school trustees may purchase sites and :
buildings for special education in the same manner as other school sites :
and buildings. There is also a provision that they may also rent suitable 3
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106 State Education Laws and Handicapped Children

property for an economical fee without being so duected by a vote of the
dizirict. (RSN Sec. 388.500)

In many states the creation of multiple district agencies to provide
special education services has necessitated special provisions for property
ownership. In New York, for example, the Board of Cooperative Edu-
cational Services (BOCES) was established several years ago without the
right to own property. This produced a istzative problems because
the agency was required to rent property fromi the cooperating districts
for classroom and administrative use. Newer laws creating cooperative
agencies as well as amendments to the original BOCES law now aliow
ownership of property. The following I]Lnoxs law is a good example of
such a provision:

To enter into joint agrecements with other school boards tc acquire, build, |
establish and maintain sites and buildings that may be needed for area voca-
tional education buildings or the education of one or more of the types of
handicapped children defined in Sections 14-1.02 through 14-1.07 of this
Act, who are residents of such joint agreement area, upor the approval of
the Advisory Council on Education of Handicapped Children ard the
Superintendent of Public Instructicn. Such sites may be acquired and build-
ings built at any place within the area embraced by such jcint agreement.
(Sec. 10-22.31b IIl. Stats.)

A Connecticut law provides essentially the same benefits but requires
that there be a “long-t€rm regional plan’

Sec. 10-76e. State grants for cooperative regional special education
facilities. Any school district which agrees to provide special education
as part of a long-term regional plan approved by the state board of educa-
tion, for children requiring special education who reside in other school
districts, shall be eligible to receive a grant in an amount equal to the net
cost %0 such district of providing, constructing, or reconstructing and
equipping appropriate facilities to be used exclusively for children requir-
ing special education, provided such facilities shall be approved by the
state board of education and shall be an adjunct to or connected with
facilities for children in the regular school program, except when the
state bvard of education determines that separate facilities would be of
greater benefit to the children participating in the long-term special edu-
cation program. Such grants shall be in addition to any grant received
pursuant to section 10-286. Application for grants under this Section
shall be made to the state board of education at such time and in such
manner as said board may prescribe. Said board may make such a grant
in an amount equal to one hundred percent of the cost of the facilities
iess any other public or private grants for such purposes. Upon certifica-
tion of completion of the building project by the secretary, the comptroller
shall pay the sum granted to the town or regional school district in a
lump sum. (Sec. 10-76e Conn. Stats.) .

Some states have provisions for state construction of residential facili-
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ties in conjunction with educatiopal programs for the handicapped. An
example is the following California provision:

The county board of education in any county required to provide for
the education and training of handicapped persons residing in the county,
when in its judgment necessity therefor exists, may construct and maintain
dormitories for use and occupancy by such persons, and shall fix the rates
to be charged such persons, or parents or guardians of such persons, for
quarters in the dormitories. (Ch. 1214 Sec. 665 Cal. Stats.)

States have given minimum attention to providing special financial
assistance for the construction or modification of these facilities. Florida
appropriated $2.5 million for fiscal year 1968-69, “. . . to be distributed
to individual districts for capital outlay purposes for critical facility needs
for exceptional chiidren. . . .” (Sec. 3 CH. 68-23 Laws of Florida) These
funds were provided as an addition to the estzblished state capital outlay
funds for public school buildings.

The 1969 Florida legislature provided additional funds to continue
this program. The response was significant with 29 applications for
facilities submitted.

Some states have laws on facilities which are aimed at children with
specific disabilities. This happens frequently in those states whose legis-
latures directly appropriate money for the operation and capital expansion
of state institutions.

As an example, the following Massachusetts law provides for a specific
disability and clearly encourages new programs in non-institutional settings:

Any city, town or regional school district in which an application for a
grant for the construction of a school for the deaf or an addition to an
existing school for the deaf is approved by the board of education shall
receive a construction grant equal to sixty-five percent of the approved
cost of construction notwithstanding any provision of Chapter six hun-
dred and forty-five of the Acts of nineteen hundred and forty-eight as
amended to the contrary. (Sec. 28B Mass. General Laws)

In Arizona, a law has been enacted which is also directed at reducing
the isolation of handicapped children by requiring that “the special edu-
cation program . . . shall be conducted only in a school facility which
houses regular education classes or in other facilities approved by the
state division of special education.” (Sec. 15-1015 ARSA)

The most common state provisions on facilities for the handicapped are
called architectural barrier laws. Their purpose is to eliminate all types
of architectural barriers from buildings including schools which are con-
structed with pubiic funds. A typical law is the following from Hawaii
which provides for the application of

The American Standards Specifications for Making Building Facilities
Accessible to and Usable by the Physically Handicapped to the construc-
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108 State Education Laws and Handicapped Children

tion of public buildings and facilities, thereby providing that such buildings
and facilities will be accessible to and usable by the physically handi-
capped insofar as feasible. Applies to buiidings and facilities constructed
by the State or its subdivisions. (HSCR 388; SSCR 370)

Recommendations

There is a desperate need within the nation’s school districts for appro-
priate facilities to educate handicapped children. While more and more
space is being provided, it is in many cases inappropriately designed and
poorly located. Consequently, there is need for state law to foster and
guide the development of such facilities.

The most common excuse used by school officials for this condition is
insufficient funds. While it is true that few states have special laws author-
izing such special funds, most school officials have been able to meet the
physical space needs of normal children.

While there can be no argument that special financial assistance has
resulted in special education facilities, these funds are often directed to the
creation of buildings for exclusive use by the handicapped. This trend is
not harmonious with effective educational programing, which seeks to
place handicapped children in a normal educational settings as much
as possible.

Therefore, it is recommended that: Local education agencies should be
required to include in their education plans for the handicapped evidence
that suitable facilities will be provided. It should also be required that the
location, design, and equipment of such facilities shall meet the special
learning and physical needs of the children to be located in such facilities.

It is further recommended that: The plans for all school building proj-
ects that are intended for or are likely to be used by handicapped children
be reviewed in the following manner by the state education agency. First,
a statement of the objectives of the educational program to be carried
forth in the facility should be developzed and submitted to the state director
of education of the handicapped for approval. Second, the state director
of education of the handicapped and the state education agency official
responsible for school planning and construction should assess the rela-
tionship between the education program and the planned facilities prior
to the granting of state approval or financial support.

Many states also need to examine their standards for schools to permit
better design for the handicapped. Clearly, standard formulas for square
footage allotments, window placements, door construction, etc. need to be
examined and replaced or modified by more flexible standards which relate
to the educational program.

Therefore we recommend: That provision be made to permit the waiver
of certain codes relating to school.construction when codes impede the
construction of appropriate facilitieg for handicapped children. Such
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waivers should only be granted upcn the presentation of sufficient evi-
dence of need and evidence that such waiver will not jeopardize the
health or safety of such children or those to be employed by the school.

Although many states have architectural barriers legislation, it is often
vague and weak, which leads to limited compliance. Evidence of inaction
and general awareness was collected by the CEC Analytic Study of State
Legislation. (Ackerman & Weintraub, 1971) During the study, intensive
interviews with both general and special education administrators occurred
in the school districts of six states. It was found that although five of the
six states had either legislative or administrative direction to eliminate
architectural barriers in buildings under construction, only one district
had taken steps to conform. More significant, however, is the study finding
that “most local administrators, both in general education and special
education, were not aware that legislation of this nature existed in their
state and indicated that little attention if any was provided to this problem.”

Therefore it is recommended that: State education agencies establish
policies and administrative procedures to assure that all school construc-
tion in the state comply with the state architectural barriers laws arid/or
regulations.
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Model Statutes

Every state has a comprehensive school law. It covers the organization
and functions of the one or more state education agencies, qualificationc
for teachers and other schocl professionals, state-local relations, local
public school systems, the role of private schools, and compulsory school
attendance. :

For normal children, the regular school law is a sufficient and gen-
erally all-inclusive legal basis for the free public education they receive
or a prescription of the conditions under which they may substitute
private schooling.

For the handicapped, supplementary provisions are necessary. Children
who have many kinds of physical, mental, emotional, or learning impair-
ments frequently can function in the regular pablic school setting only
if certain aids and auxiliary services designed to ameliorate or overcome
the impediments imposed by their handicaps are supplied. In other
instances, special environments are needed to enable the handicapped to
secure the equivalent of what most children receive entirely from the
regular programs or, where this is impracticable, to receive education
suited to their conditions and needs. Laws in every state related to special
education provide the basis on which the handicapped gain access to the
free public education, which is the responsibility of the state to provide.

The following pages contain a comprehensive set of model statutory
provisions designed to provide a full legal basis for practicable and effec-
tive programs of education for handicapped children. The intention is
that they should be considered by states wishing to revise or update their

' laws relating to the education of the handicapped. Since this group of

children is part of the population to which the comprehensive state school
law applies and should continue to apply, the models are designed for

: incorporation into that law.

States conmsidering a major overhaul of their education statutes may
wish to regard the models taken in their entirety as a complete set of
provisions relating to special education for the handicapped. Other states
may wish to consider some of the individual provisions for addition to the
existing statutes or as substitutions for particular provisions needing
improvement.

The materials are presented in a number of distinct parts. The first
of them is brief and applies to all children. It is a compulsory school
attendance law in two short sections. It is included because one of the
most serious problems in attempting to secure education for the handi-
capped is the tendency to excuse children with special problems from the
requirements of regular school aftendance. Statutes which condone or
provide for such a course signal a-failure of the public educational system
to reach large groups of children for .which it is intended. In many cases,
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they also contravene statutory or constitutional provisions which purport
to afford education for all.

The other parts are arranged as a title of a comprehensive state school
law. This title relates to special education for the handicapped. It does
not replace the regular school law but is a supplement to it.

Brackets [ ] are used to set off alternative language or to indicate
areas for insertion of appropriate existing state law or policy.

MODEL COMPULSORY SCHOOL
ATTENDANCE LAW

Section 1.
School Attendance and Instruction Required
All children between the ages of [ ] and [ ] shall attend the
public schools, or such other schools as may be approved by the

[state education agency] for the purposes of satisfying compulsory
school atiendance requirements, and shall receive instruction therein.

Section 2.

Wy OANAW N -

Programs of Instruction

9 (a) No child shall be exempt from the requirements of Section 1
10  hereof, nor shall the authorities legally charged with responsibility
11  for the education of children be relieved from the obligation to pro-
12 vide suitable instruction. The public school authorities shall provide
13 such special programs of education, corrective and related services
14  as may be appropriate to enable all children of the following classes
15 to meet the requirements of Section 1 of this Act:

16 1. Children who are unable to benefit sufficiently from the regular
17  programs of instruction by reason cf their mental, physical, emotional
18  or learning problems, or for any other reason.

19 2. Children whose degree or kind of disability or illness precludes
20 attendance in a regular school setting.

21 (b) A child shall be deemed to be of the type described in sub-
22 section (a) hereof only upon certification pursuant to rules and
23  regulations of the [state education agency] that he is suffering from
24  physical or mental illness or disease of such severity as to make
25 his presence in a school facility or his travel to and from such
26  facility impossible or dangerous to his health or the health of otkers.
27 For such children, home, hospital, institutional or other regularly
28 scheduled and suitable instruction meeting standards of the [state
29  education agency] shall be provided by the public schools.
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State Education Laws and Handicapped Children

TITLE
EDUCATION CF THE HANDICAPPED

Part I. Policy

Section 100.
Provision and Implementation

It is the policy of this state to provide, and to require school
districts to provide, as an integral part of free public education, spe-
cial education sufficient to meet the needs and maximize the capa-
biiities of handicapped children. The timely implementation of this
policy to the enc that all handicapped children actually receive the
special education necessary to their proper development is declared
to be an integral part of the policy of this state. This section applies
to all handicapped children regardless of the schools, institutions,
or programs by which such children are served.

Section 101.
Services Mandatory

The [state education agency] shall provide or cause to be pro-
vided by school districts all regular and special education, corrective
and supporting services required by handicapped children to the
end that they shall receive the benefits of a free public education
appropriate to their needs. It shall be within the jurisdiction of the
[state education agency] to organize and to supervise schools and
classes according to the regulations and standards established for
the conduct of schools and classes of the public school system in the
state in all institutions wholly or partly supported by the state which
are not supervised by public school authorities. Schools and classes
so established in wholly state owned institutions shall be financed by
the [state education agency].

Section 102.
Preference for Regular Programs

To the maximum extent practicable, handicapped children shall
be educated along with children who do not have handicaps and
shall attend regular classes. Impediments to learning and to the
normal functioning of handicapped children in the regular school
environment shall be overcome by the provision of special aids and
services rather than by separate schooling for the handicapped. Spe-
cial classes, separate schooling or other removal of handicapped
childrer from the regular educational environment, shall occur only
when, and to the extent that the nature or severity of the handicap
is such that education in regular classes, even with the use of sup-
plementary aids and services, cannot be accomplished satisfactorily.
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Section 103.
Facilities

Physical aspects and specifications of schools, classrooms and
other- facilities for, or likely to be used by handicapped children,
shall be related to their special physical, educational and psycho-
logical needs. To this end, school districts, [Special Education Serv-
ices Associations], agencies of the state and its subdivisions, and
any private persons or entities constructing, renovating or repairing
facilities with or aided by public funds, which facilities are expressly
intended for or are likely to be used by handicapped children, shail
plan, locate, design, construct, equip, and maintain them with due
regard for the special capabilities, handicaps and requirements of the
handicapped children to be accommodated therein.

Section 104.
Responsibilities

It is the responsibility of local governments and school districts
to expend effort on behalf of the education of each handicapped
child equal to the effort expended on account of the education of
each child who does not have a handicap. Any additional effort
necessary to provide supplemental aids and services shall be the ulti-
mate responsibility of the state but shall, to the maximum extent
practicable, be administered through the local school districts.

Section 105.
Private Programs

The responsibility of local governments, school districts, and the
state, ‘to provide a free public education for handicapped children
is not diminished by the availability of private schools and services.
Whenever such schools and services are utilized, it continues to be
the public responsibility to assure an appropriate quantity and quality
of instructional and related services, and the protection of all other
rights, and to ascertain that all handicapped children receive the edu-
cational and related services and rights to which the laws of this
state entitle them.

Part II. Definitions
Section 200.
Definitions

As used in this Title:

(a) “Handicapped child” means a natural person between birth
and the age of twenty-one, who because of mental, physical, emo-
tional or learning problems requires special education services.
il
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State Education Laws and Handicapped Children

(b) “Special education” means classroom, home, hospital, insti-
tutional or other instruction to meet the needs of handicapped chil-
dren, transportation and corrective and supporting services required
to assist handicapped children in taking advantage of, or responding
to, educational programs and opportunities.

(c) “School district” means either a school district or a political
subdivision operating a public school or public school system.

(d) “Special education facility” means a school or any portion
thereof, remedial or supplemental facility or any other building or
structure or part thereof intended for use in meeting the educational,
corrective, and related needs of handicapped children.

Part III. State and Local Responsibilities

Section 300.
Establishment of Division

There is hereby established in the [State Education Agency] a
Division for the Education of the Handicapped. The Division shall
be headed by a Director who shall be qualified by education, train-
ing, and experience to take responsibility for, and give direction to,
the programs of the [State Education Agency] relating to the
handicapped.

Section 301.
Advisory Council

(a) There shall be an Advisory Council for the Education of the
Handicapped which shall advise and consult with the [head of the
state education agency] and the Director of the Division for the
Education of the Handicapped, and which shall engage in such other
activities as are hereinafter set forth. The Advisory Council shall
be composed of [9] members who are not officers or employees of
State agencies and no more than [4] of whom may be officers or
employees of local school districts. The [head of the state education
agency] shall appoint the members of the Advisory Council for [3]
year terms, except that of those first appointed, [3] shall be
appointed for terms of one year, [3] for terms of two years and
[3] for terms of three years. Vacancies shall be filled for the
unexpired term in the same manner as original appointments.

(b) The Advisory Council shall be compcsed of persons broadly
representative of community organizations interested in the handi-
capped, professions related to the educational needs of the handi-
capped, and the general public.

(c) The Advisory Council annually shall elect its own chairman
and vice chairman. The director of the Division for the Education
of the Handicapped shall meet with and act as secretary to the
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Advisory Council and, within available personnel and appropria-
tions, shall furnish meeting faciVides and staff services for the Advi-
sory Council. The [state education agency] shall regularly submit,
as part of its budget requests, an item or items sufficient to cover
expenses of the operation of the Advisory Council and of its mem-
bers in connection with their attendance at meetings of the Advisory
Council, and other Advisory Council activities.

(d) The Council shall:

1. Have an opportunity to comment on rules and regulations pro-
posed for issuance pursuant to this Title,

2. Consider any problems presented to it by the [head of the
state education agency] or the Director of the Division for the Edu-
cation of the Handicapped, and give advice thereon.

3. Review the State Plan prepared pursuant to Section 400 of
this Title prior to its submission to the governor and legislature and
comment thereon to the [head of the state education agency] and
the Director of the Division for the Education of the Handicapped.

4. Make an annual report to the governor and legislature, and
[the state board of education] which report shall be available to the
general public and shall present its views of the progress or lack
thereof made in special education by the state, its agencies and insti-
tutions, and its school districts during the preceding year.

(e) Funds for the publication of the report referred to in sub-
section (d) of this Section shall be made available from the regular
appropriations to the [state education agency].

Section 302.
Special Education Services Association

A school district may meet its obligations to provide education,
corrective, and supporting services for handicapped children, as
set forth in this Title, and in any other laws and regulations of the
[state education agency], by participating in a Special Education
Services Association established and operated pursuant to this Title.

A Special Education Services Association may be the means
whereby participating school districts perform all of their special
education functions or perform only specified special education func-
tions. In the latter case, participating school districts shall continue
to provide special education and related services not provided by
such an Association on an individual district basis or in some other
manner pursuant to law.

Section 303. ~
Area and Manner of Establishment

A Special Education Services Association shall provide services for
all the area included within the school districts participating in it.
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It may be established by [resolution of each of the governing boards
of the school districts participating in it] [by vote of the electors in
each of the participating school districts in the same manner as a
school bond referendum].

Section 304.
Governing Board

The Governing Board of a Special Education Services Association
shall consist of representatives of the participating school districts.
Unless otherwise provided in a written agreement embodied in the
resolutions or propositions by which the Special Education Services
Association is established, each participating school district shall
have one representative. The representatives of each school district
on the Governing Board shall be [elected by the governing board
of the school district from its own members] [elected by the voters
of the school district]. Each such representative shall bave one vote
on the Governing Board.

Section 305.
Powers of Governing Board

The affairs of a Special Education Services Association shall be
administered by its Governing Board, and the officers and employees
thereof. A Special Education Services Association shall have power
to:

(a) Establish and operate programs and classes for the education
of handicapped children.

(b) Acquire, construct, maintain and operate facilities in which to
provide education, corrective services, and supporting services for
handicapped children. .

(c) Make arrangements with school districts participating in the
Special Education Services Association for the provision of special
education, corrective, and supporting services, to the handicapped
children of such school districts.

(d) Employ special education teachers and personnel required to
furnish corrective or supporting services to handicapped children.

(e) Acquire, nold and convey real and personal property.

(f) Provide transportation for handicapped children in connection
with any of its programs, classes or services.

(g) Receive, administer and expend funds appropriated for its use.

(h) Receive, administer and expend the proceeds of any issue of
school bonds or other bonds intended wholly or partly for its benefit.

(i) Apply for, accept, and utilize grants, gifts, or other assistance,
and, if not contrary to law, comply with the conditions, if any,

attached theretc.
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(j) Participate in, and make its employees eligible to partiCipate
in, any retirement system, group insurance system, or other program
of employee benefits, on the same terms as govern school districts and
their employees.

(k) Do such other things as are necessary and incidental te the
execution of any of the foregoing powers, and of any other powers
conferred upon Special Education Services Associations elsewhere
in this Title or in other laws of this state.

Section 306.
Special Education Centers

(a) A Special Education Services Association may establish and
operate one or more special education centers to provide diagnostic,
therapeutic, corrective, and other services, on a more comprehensive,
expert, economic and efficient basis than can reasonably be provided
by a single school district. Such services may be provided in the
regular schools by personnel and equipment of a centcr or, whenever
it is impractical or inefficient to provide them on the premises of a
regular school, the center may provide services in its own facilities.
To the maximum extent feasible, such centers shall be established
at, in conjunction with, or in close prcximity to one or more €lemen-
tary and secondary schools.

(b) Centers established pursuant to this Section also may contain
classrooms and other educational facilities and equipment to supple-
ment instruction and other services furnished to handicapped chil-
dren in the regular schools, and to provide separate instruction to
children whose degree or kind of handicap makes it impracticable
or inappropriate for them to participate in classes with normal
children.

(c) Centers established pursuant to this Section may include
dormitory and related facilities and services in order to permit handi-
capped children who may not reasonably go to and from home daily
to receive educational and related services.

(d) No facilities may be acquired or constructed pursuant to this
Section umless application therefor has been made by the Special
Education Services Association to the Division of Education for the
Handicapped and a permit for such facilities has been issued by the
Division. The permit may contain such conditions as the Division
may deem appropriate to assure conformity with the policy of this
Title. No permit shall be issued unless the Division of Education
for the Handicapped is satisfied that every effort has becn and is
being made to accommodate the educational or related services in
regular school buildings or on regular school premises, and, that
separate facilities are necessary.
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Section 307.

Association shal] make such provisjon in the regular schools of the
school districts served by the Special Education Services Association
Of in its own facilities established apd Operated pursu.at to Section
305 of this Title, A Special Education Services Association shal]
make arrangements with, and bPayments to, private schools, instity-
tions, ard agencies, for services to hardicapped chijldren only if it
Is unable to provide satisfactory service with its own facilities and

(¢) A school district may qualify, for the purposes of state aid,
as a Special Education Services Association, if jt provides a fujl
complement of educational, corrective and Sup,,orting services, exclu-
sive of services provided di i

'sion may be ejther prior or subsequent to adoption of the agreement

and the resolution o proposition required by Section 302 of this

116



~ e

N NN et e ped ped bed ok ek ek ek
NHO\OOO\IO\MAU)NHO\OOO\]O\UIAU)NH

23
24

25
26

27

28
29
30
31
32
33
34
35
36
37
38
39

41
42

43

Model Statutes 119

Title but no Special Education Services Association shall receive
state aid unless it has been approved therefor by the [state education
agency].

(b) The [state education agency] shall approve a Special Educa-
tion Services Association for state aid if it determines that:

1. The Association complies with all provisions of this Title, or if
the Association is not yet in operation, that it will have the resources
and authority to comply therewith.

2. The geographic area served or to be served by the Special Edu-
cation Services Association is not so located or of such a configura-
tion as to exclude one or more other school districts from effective
participation in a Special Education Services Association or from
forming a viable Association of their own.

(c) A school district may apply for and receive the status of a
Special Education Services Association by submitting to the [state
education agency] an appropriate resolution of its governing board
requesting such status. The provisions of Section 309 hereof shall
not apply to an application submitted pursuant to this subsection,
but the application shall not be approved unless the [state education
agency] finds that the school district complies with subsection (b) 1
of this Section, and that it maintains a full complement of special
education facilities and programs.

Section 309.
Interschool District Agreement

(a) E:ch Special Education Services Association, other than one
compused of a single school district, shall function pursuant to and
in accordance with an interschool district Agreement (hereinaiter
referred to as “the Agreement”). The Agreement may be incor-
porated in the resolution or other action establishing the Special
Education Services Association or may be a separate document. In
any case, however, it shall be adopted either by affirmative vote of
each of the governing boards of the school districts participating in
the Special Education Services Association or by affirmative vote
of the electors in each such schocl district. :

{b) An Agreement shall contain:

1. A precise identification of the party school districts.

2. An enumeration or other precise delineation of the services to
be provided by the Special Education Services Association.

3. Provisions relating to the internal management and control of
the Special Education Services Association.

4. Provisions defining the relationships between the party schocl
districts and the Special Education Services Association in regard to
the responsibilities for regular education of handicapped children and

o Rid
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special education, corrective and supporting services for handicapped
children.

5. Provisions fixing the financia] responsibilities of each party
school district to the Special Education Services Association or
setting forth formulas, procedures and other specific methods for
the calculation thereof.

6. A minimum duration for the Agreement.

- Provisions for amendment, renewal, withdrawal from or ter-
mination of the Agreement.

8. Provisions for the disposition of Special Education Services

toward handicapped children.

2. The Attorney General shal approve a submitted Agreement,
unless he finds it to be in improper form, or unless he finds one or
more of its provisions contrary to law.

Section 310.

Section 311.
Withdrawal and Dissolution

(a) A school district which is included in 2 Special Education
Service Association may withdraw frop participation in any part
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trict affected. Such withdrawal shall be effective only if the school
board has the approval of the Director of the Division of the Edu-
cation of the Handicapped to establish a comparable part of a pro-
gram. Such withdrawal shall not be effective until the end of the
next full school year. The withdrawing school district shall be liable
for its proportionate share of all operating costs until its withdrawal
becomes effective, shall continue to be liable for its share of debt
incurred while it was a participant and shall receive no share in the
assets.

(b) An Association established under this part may be dissolved
by action of its governing board, but such dissolution shall not take
place until the end of the school year in which the action was taken.
When an Association is dissolved, assets and liabilities shall be
distributed tc all entities which participated in the Association.

Part "V. Planning
Section 400.

State Plan

(a) The [state education agency], acting through its Division for
the Education of the Handicapped, shall make and keep current a
plan for the implementation of the policy set forth in Part I of this
Title. The plan shall include:

1. A census of the handicapped children in the state showing the
total number of such children and the geographic distribution of
handicapped children as a whole.

2. Provision for diagnosis and screening of handicapped children.

3. An inventory of the personnel and facilities available to provide
instruction and other services for handicapped chiicren.

4. An analysis of the present distribution of responsibility for spe-
cial education between the state and local school systems and general
units of local governmen:, together with recommendations for any
necessary or desirable changes in the distribution of responsiblities.

5. Identification of the criteria for determining he=; handicapped
children are to be educated.

6. Standards for the education io be received by each of the sev-
eral categories of handicapped children in regular schools or school
districts and in state institutions, including methods of assuring that
education afforded the handicapped will be as nearly egnivalent as
may be to that afforded regular children and also will take account
of their special needs.

7. A program for the preparation, recruitment and inservice
training of personnel in special education and allied fields, including
participation, as aporopriate, by institutions of higher learning, state
and local agencies, and any other public and private entities having
relevant expertise.
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8. A program for the development, acquisition, construction and
maintenance of facilities, and new, enlarged, redesigned and replace-
ment facilities needed to implement the policy of this Title.

9. A full description of the state plan for providing special educa-
tion to all handicapped children in this state, including each of the
matters enumerated herein, and any other necessary or appropriate
matters.

10. Any additional matters which may be necessary or appro-
priate, including recommendations for amendment of laws, changes
in administrative practices and patterns of organization, and changes
in levels and patterns of financial support.

(b) The plan required by subsection (a) hereof shall be pre-
sented to *he Governor and the Legislature and made available for
public distribution no later than [ ]. Thereafter, amendments
to or revisions of the plan shall be submitted to the Governor and
Legislature and made available for public distribution no less than
[90] days prior to the convening of each regular session of the
Legislature. All such submissions, except for the initial submission
of the plan, shall detail progress made in fulfilling the plan and in
implementing the policy of this Act.

Section 401.
Local Planning and Responsibility

(a) On or before [ ], each school district shall report to
the {state education agency] the extent to which it is then providing
the special education for handicapped children necessary to imple-
ment fully the policy of this Title. The report zlso shall detail the
means by which the school district or political subdivision proposes
to secure full compliance with the policy of this Title, including:

1. A precise statement of the extent to which the necessary educa-
tion and services will be providec directly by the district pursuant to
law requiring such direct provision.

2. A precise statement of the extent to which standards in force
pursuant to Section 400(a)6 of this Title are being met.

3. An identification and description of the means which the school
district or political subdivision will employ to provide, at levels meet-
ing standards in force pursuant to Section 400(b) of this Title, all
special education not to be provided directly by the state.

(b) After submission of the report required by subsecton (a)
hereof, the school district shall submit such supplemental and addi-
tional reports as the [state education agency] may require, in order
to keep the plan current. By rule or regulation, the [state education
agency] shall prescribe the due dates, form and all other necessary
or appropriate matters relating to such reports.

-~
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(c) For the purposes of this Section, handicapped children being
furnished special education in state schools or other state facilities
shall continue to be the planning responsibility of the school district
in which they would be entitled to attend school if it were not for the
direct provision of special education to them by the state. A record
of each such child, the nature and degree of his handicap and of the
way in which his educational needs are being met shall be kept by
the school district.

Section 402.
Interstate Cooperation

Any state and local plans made pursuant to this Part shall take
into account the advantages and disadvantages in providing special
education to particular kinds of handicapped children through coop-
erative undertakings with other jurisdictions. In addition to any
arrangements that may be made pursuant to Sections 302-305 of this
Title, the state or school district may enter into agreements with
other school districts or states to provide such special education:
provided that a child receiving special education outside the school
district in which he would normally attend public school shall con-
inue to be the responsibility of such school district and nothing
herein shall be deemed to relieve the school district from compliance
with the requirements of this Title.

(b) Agreements made pursuant to this Section may include the
furnishing of educational and related services, payment of reason-
able costs thereof, the making of capital contributions toward the
construction or renovation of joint or common facilities or facilities
regularly made available by one party jurisdiction to the handicapped
children of another party jurisdiction, and furnishing of or respon-
sibility for transpertation, lodging, food and r=lated living costs.

(c) Any child given educational or related services and any parent
or guardien of such child, pursuant to this Section and any agreement
made pursuant hereto, shall continue to have all civil and other
rights that he would have if receiving like education or related serv-
ices within the subdivision or schooi district where he would normally
attend public school. No agreement made on the authority of this
Section shall be valid unless it contains a provision to such effect.

Part V. Identification of Handicapped Children

Section 500.
Children Attending School

Every school district shali test and examine, or cause to be tested
and examined, each child attending the public and private schools
within its “oundaries in order to determine whether such chiid is

13

- -



124

O AN p W

et b b ed e
A W= OVW

—d
AN W

(N NN et
N = O\ 0

N
w

NN
W A

NN
O 003

w Ww
— O

A WWLWWLWLWWWW
OV NOAAWhWwWN

Stat: Education Laws and Handicapped Children

handicapped. The tests and examinations shall be administered on a
regular basis in accordance with rules and regulations of the [State
Education Agency]. As used in this Part, the term “schools” shall
mean kindergartens and grades 1-12 and, if the school district pro-
vides educational programs below kindergarten level or above grade
12 to all children attending such programs.

Section 501.
Limitation

The requirements of Section 500 shall not apply to children attend-
ing private schools, if the children are not residents of this state
provided that if the state or the school district had an agreement with
another state or school district requiring such tests and examina-
tions, the school district shall administer them and report the results
to the school district of the child’s residence.

Section 502.
Records

Every school district shall make and keep current a list of ail
handicapped chiidren required to be tested and examined pursuant to
Sections 500 and 501 of this Title who are found to be handicapped
and of all children who are residents of the school district and are
receiving home, hospital, institutional or other special education serv-
ices in other than regular programs.

Part V1. Provision of Special Education Materials and Training

Section 600.
[Unit] Established

There shall be in the Division for the Education of the Handi-
capped a “Special Education Materials and Training Unit,” hereinafter
called [“the Unit”], for the purpose of assisting in the education of
handicapped p=rsons.

Section 601. .
“Functions

In addition to any functions in which it may engage pursuant to
other provisions of this Title or other laws, the [Unit] may:

(a) Develop, test, demomnstrate, maintain, purchase or otherwise
acquire, store, produce if not reasonably obtainable from commer-
cial sources, and make available equipment, mat:rials, and special
supplies and devices particularly useful in connection with the edu-
cation of handicapped persons.

(b) Study, develop, and disseminate information concerning teck-
niques for teaching handicapped persons.
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(c) Collect, evaluate, and disseminate research data and other
information related to special equipment, materials, supplies, devices,
techniques and training.

(d) Provide instruction in the operation or use of equipment,
materials, supplies, and devices of the type referred to in item 1
of this enumeration.

(e) Provide in-service training for teachers of handicapped per-
sons and other persons requiring special skills or understanding in
connectjon with the education of handicapped persons.

(f) Accept, administer, and utilize federal aid and any other
grants, gifts, or donations of funds, equipment, materials, supplies,
facilities, and services in connection with any of its authorized func-
tions, and comply with any requirements or conditions attached
thereto: provided that the same are not inconsistent with law.

Section 602.
Availability of Programs

(a) The [Unit] shall furnish, lend, or otherwise make available
its equipment, materials, supplies. and devices to public school sys-
tems, private nonprofit schools, special schools or institutions for
handicapped children, and public and private nonprofit institutions
of higher learning. _

(b) Public and private nonprofit institutions and organizations
operating programs of vocational rehabilitation [recognized or
approved] pursuant to [cite appropriate statute] also shall be eli-
gible in the same manner as institutions qualifying under subsection
(a) hereof.

(c) Pre-school public and private nonprofit programs for the
education of handicapped children also shall be eligible in the same
manner as institutions qualifying under subsectior (a) hereof, if
approved by the [Unit].

(d) Handicapped persons may apply for and receive equipment,
materials, supplies and devices >n an individual basis of the [Unit]
has established loan or other services for making the same available
to users not covered by subsections (a)-/~) hereof and has provided
appropriate procedures therefor.

(e) The [Unit] shall make equipment, materiais, suppiies, or
devices available pursuant to subsections (a)-(c) hereof only on
written application made in such form and manner as it may pre-
scrive. The application shall be approved, and equipment, mate-
rials, supplies, or devices furnished only if the [UJnit] is satisfied
that the applicant has a need therefor and is capable of putting them
to appropriate use. Applications shall contain information concerning
the number of handicapped children for whom the applicant is pro-
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viding instruction or, in the case of a new institution or program,
the number expected o0 be so served; the type or types of handicap;
and such other information as the [Unit] may require.

Section 603.
Regional Service

(a) Except as may be provided pursuant to this Section, the
[Unit] shall provide equipment, materials, supplies, devices and
in-service training only to schools and school systems, institutions,
organizations, and persons in this state.

(b) In view of the specialized character of the functions of the
[Unit]}, it is recognized that its support and utilization on a multi-
state or regional basis may promote efficiency and economy, and
may make it possible for more persons in need of special education
to receive it. Accordingly, it is the policy of this state to encourage
multistate and regional cooperation to that end.

(c) The [State Department of Education] may enter into con-
tracts with other states or their appropriate educational agencies for
the furnishing of services, equipment, materials, supplies, or devices
by the [Unit]. Such contracts may provide for the carrying on of
any one or more functions which the [Uwit] is authorized to per-
form in such manner as to serve schools and school systems, insti-
tations, organizations, and persons in such other state or states:
provided that unless the activities covered by the contract are financed
entirely by the other state or states, including the maintenance of a
separate staff or the pro rata contribution to the salaries and other
compensation of staff partly employed for the benefit of one or more
other states and this state, no school or school system, institution,
organization, or person may be furnished with equipment, materials,
supplies, devices, or training who would be incligiole to receive the

same under the laws of this state.

{d) Contracts made pursuant to this Section skall provide for:

1. their duration; '

2. appropriate consideration and the payment thereof;

3. the nature and extent of the equipment, materials, supplies,
devices, and * ning to be furnished and received;

4. the pei. ...aance of inspections and examinations and the mak-
ing of reports; the evaluation thereof; and the granting c¢ denial of
benefits on the basis thereof:

5. any other necessary and appropriate matters.

(e) Consideration provided by any contract made with the [State
Department of Education] pursuant to this Section sheX; be at least
sufficient to cover the cost of any equipment, materials, supplies, or
devices furnished, and an equitable shar: of the operating costs in
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connection with any in-service training given to persoms from other
sates. It shall be a guiding principle for the making of contracts
pursuant to this Section that if the use made or to be made of the
[Unit] by another state is in excess of [10] per cent of the use
made by this state and schools and school systems, institutions, organ-
izations, or persoms in this state, consideration required from such
other state shall include an equitable contribution to overhead and
capital costs, as well as to operating costs and costs of equipment,
materials, supplies, and devices furnished.

Section 604.
Contracting Authority

The [State Education Agency] is authorized to enter into con-
tracts for the furnishing of equipment, materials, supplies, devices,
and personnel training that are peculiarly useful in the teaching of
handicapped children. The [State Education Agency] may pay such
consideration, out of funds available therefor, as may be appropriate
and equitable in the circumstances. If another state, public agency,
or private nonprofit agency establishes and maintains a substantial,
specialized program for the development, production, procurement,
and distribution of special equipment, materials, supplies, and devices,
or for. the training of personnel useful in the teaching of handicapped
children, and if the comtract or contracts entered into pursuant {o
this Section assure this state of substantial benefits therefrom on a
continuing basis, consideration paid by the [State Education Agency]
may be calculated to include overhead and capital costs as well as
more immediately operational costs and the costs of any articles or
services furnisbed or to be furnished.

Section 605.
Availability of Articles and Services

Any articles or services secured by or through the [State Educa-
tion Agency] pursuant to contracts made urn-er authority of this
Title may be made available to ai:y school systesns, special schools,
or other persons 2ad entities entitled to participate in or receive
benefits from special services to the handicapped. The ultimate appor-
tionment and bearing of costs as among the state, subdivisions
thereof and other persons and entities shzll be in accordance with
law.

Section 606.
Inspections, Reports, and Records

(a) The [Unit] may inspect the facilities of any applicant for
or recipient if its equipment, materials, supplies, and devices and
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may examine any pertinent records in order to determine facts rele-
vant to the administration of this Title. For this purpose, the [Unit]
and its duly authorized representatives shall have access to the prem-
ises and any pertinent records of the applicant or recipient at all
reasonable times. :

(b) The [Unit] may réquire reasonable reports from any recip-
ient institution or Frogram detailing ‘the uses made of equipment,
materials, supplies, and devices made available pursuant to this
Title, and of the workability or beneficial effects obtained therefrom.

(c) The [Head of the State Education Agency] may provide for
the consolidation of inspections. examinations of records, and making
of reports pursuant to this Section with other inspections, exami-
nations, and reports made or required to be made by the [State
Education Agency] or may permit them to be separate, as in his
judgment is most appropriate to the proper administration of this
Title and the promotion of general efficiency.

Section 607.
Relationship of the Unit to Other Entities

(2) Unless the function is performed for it by a Special Edu-
cation Services Association each schoo] district and state institution
shall establish and maintain a special education resources center
which shall perform the funcions of procurement, maintenance,
servicing and distribution of special education equipment. supplies
and materials to the schools of the district and to any other persons
Or entities to which they are made available pursuant to law. Special
education equipment, supplies, and materials made availabje to
schools and other entities shall be provided, made available and
inventoried by such center.

(b) To the extent of its capabilities, a special education resources
center may establish and operate or coopcrate with others in estab-
lishing and operating programs of in-service training similar to those
autnorized for the state unit by Part VIII of this Title.

(c) Centers established as required by this Section shail cooperate
with and may borrow or otherwise obtain from the s.ate unit, regional
instructional materizls centers, federal and other governmental agen-
cies, and appropriate private agencies such equipment, supplies and
mzterials as may be available therefrom and may be responsible for
their proper distribution to and collecticr: from schools and other
entities entitled to receive and utilize them.

(dj It is the purpose of this Section to promote the efficient
and cxpert use of special education aids and to Ciscourage their
being positioned, kept or made available for use by persons ang -
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under conditions not conducive to their proper employment. The
Division for the Education of the Handicapped shall develop, revise
and keep in force regulations and guidelines for the operation of
centers and for their relationships to schools cr other proper recip-
ient entities. The state Unit shall assist centers in their programs of
training, equipment servicing, distribution and general administration.

(e) The state Unit shall encourage the maintenance of centers
by Special Education Services Associations on behalf of their par-
ticipating school districts, except in those instances where an indi-
vidual school district has qualified as a Special Education Services
Association.

Part VII. Remedies

Section 700.
Administrative and Judicial Review

(a) A child, or his parent or guardian, may obtain review of
an actior: or omission by state or local authorities on the ground tiat
the child has been or is about to be:

1. denied entry or continuance in a program of special education
appropriate to his condition and weeds.

2. piaced in a special education program which is irappropriate
to his condition and needs.

3. denied educational services because no suitable program of
education or related services is maintained.

4. provided with special education or other education which is
insufficient in quantity to satisfy the requirements of law.

5. provided with special education or other education to which
he is entitled only by units of government or in situations which are
not those having the primary responsibility for providing the serv-
ices in question.

6. assigned to a program of special education when he is not
handicapped.

(b) The parent or guardian of a child placed or denied placemesit
in a program of special education shall be notified promptly, by
registered certified mail return receipt requested, of such placement,
denial or impending placement or denial. Such notice shall contain
a statement informing the parent or guardian that he is entitled to
review of the determination and of the procedure for obtaining such
review.

(¢) The notice shall contain the information that a hearing may
be had, upon written request, no less than [15] days nor more than
[30] days from the date on which the notice was received.

(d) No change in the program assignment or status of a handi-
capped child shall be made within the period afforded the parent
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or guarcian to request & hearing, which period shall not be less
than [14] days, except that such change may be made with the
written consent of the parent or guardian, If the health or safety
of the child or of other persons would be endangered by delaying
the change in assignment, the change may be sooner made, but with-
out prejudice to any rights that the child and his parent or guardian
may have pursuant to this Section or otherwise pursuant to law.

(e) The parent or guardian shall have access to any reports,
records, clinical evaluations or other materials upon which the deter-
mination to be reviewed was wholly or partially based or which could
reasonably have a bearing on the correctness of the determination.
At any hearing held pursuant to this Section, the child and his parent
or guardian shall be entitled to examine and cross examine witnesses,
to introduce evidence. to appear in person, and to be represented
by counsel. A full record of the hearing shall be made and kept,
including a transcript thereof if requested by the parent or guardian.

(f) A parent cor guardian, if he believes the diagnosis or evalua-
tion of his child as shown in the records made available to him
pursuant to subsection (e) to be in error, may request an independent
examination and cvaluation of the child and shall have the right to
secure the same and to have the report thereof presented as evidence
in the proceeding. If the parent or guardian is financially unable to
afford an independent examination or evaluation, it shall be provided
at state expense.

(g) The [state education agency] shall make and, from time to
time, may amend or revise rules and regulations for the conduct of
hearings authorized by this Section and otherwise for the imple-
mentation of its purpose. Among other things, such rules and regu-
lations shall require that the hearing officer or board be a person
or composed of persons other than those who participated in the
action or who are responsible for the omission being complained
of; fix the qualifications of the hearing officer or officers; and provide
that the hearing officer or board shall have authority to affirm,
reverse or modify the action previously taken and to order the
taking of appropriate action, The rules and regulations shall govern
proceedings pursuant to this Section, whether held by the [state
education agency] or by a [local education agencvj.

(h) The determination of a hearing officer or board shall be sub-
ject to judicial review [in the manner provided by the state admin-
istrative procedure act] [in the manner provided for judicial review
of determinations] of the [state or local education agency] as the
case may be. [If there is no applicable procedure, appropriate statu-
tory provisions should be added here].

(i) If a determination or hearing officer or board is not fully
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complied with or implemented the aggrieved party may enforce it
by a proceeding in the [ 1 Court. Any action pursuant
to this subsection shall not be a bar to any administrative or judicial
proceeding by or at the instance of the [state education agency] to
secure compliance or otherwise to secure proper administration of
laws and regulations relating to the provision of regular or special
education.

(j) The remedies provided by this Section are in addition to any
other remedies which a child, his parent or guardian may otherwisc
have pursuant to law.

Section 701.
Enforcement Not Affected

Nothing in this Title shall be construed to limit any right which
any child or his parent or guardian may have to enforce the pro-
vision of any regular or special educational service; nor shall the
time at which school districts are required to submit plans or pro-
ceed with implementation of special education programs be taken
as authorizing any delay in the provision of education or related
services to which a child may otherwise be entitled.

Section 702.
Direct State Action

(a) If, at any time after [ ] a school district is
found by the [state education agency] to have failed to provide
necessary educatior. to all handicapped children who by law are
entitled to receive the same from such school district, the [state
education agency] may withhold all or such portion of the state aid
for the regular public schools as, in its judgment, is warranted. The
denial of state aid hereunder may continue until the failure to provide
special education required is remedied. Whether or not the [state
edncation agency] elects to withhold aid pursuant to the preceding
sentence, it may provide the education directly.

(b) No action pursuant to subsection (a) hereof shall be taken
by the [state education agency], except after public hearing on due
notice, and on a record that establishes the failure of the school dis-
trict io provide special education of adequate quantity and quality.

(c) If the [state education agency] acts to provide special edu-
cation pursuant to this Section, such action may include:

1. The hiring, employment, and direction of special education
teachers and any necessary supporting professional and otker per-
sonnel.

system.
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3. The procuring and employment of such supplies, equipment
and facilitics as may bc reasonably necessary or appropriate.

4 The furnishing of such administrative supervision and services

s may be necessary to make the special education program effective.

5 The direct provision in state institutions or facilitics of the
special education, except that no child shall be removed from the
school district in which he would regularly be entitled to receive
special education, without the consent of such child’s parent or
guardian.

6. Any other incidental matters reasonably necessary to imple-
ment any one or more of the foregoing.

(d) Any costs incurred by the [state education agency] in admin-
istering subsections (a)-(¢) of this Section shall be direct charges
against the school district and shall be paid thereby. If a school
district shall resist timely payment, the [stat: education agency]
may make payment and reimburse itself by appropriate judicial
proceedings against the school district.

(e) During any time when the [state education agency] is pro-
viding special education pursuant to this Secticn, it shall be a pur-
pose of the {statc education agency] to assist the school district to
assume or reassume its full responsibilities for the provision of edu-
cation for handicapped children. However, no state aid pursuant to
Part X of this Title shall be given to a school district during or for
any period when the provision of special education on its account is
being administered directly by the [state education agency] pur-
suant to this Section., The [state education agency] shall return
responsibility to the school district as soon as it finds that it is willing
and able to fulfill its responsibilities pursuant to law.

Part VIII. Technical Assistance and Personnel Training

Section 800.
Technical Assistance

The [statc education agency], upon the request of any school
district shall provide technical assistance in the formulation of any
plan or subsequent report requircd pursuant to Section 401 of this
Title. However, any such assistance shall be only advisory and con-
sultative in character and shall not be designed to transfer either in
whole or in part, the responsibility for or actual development of the
plan or report.

Section 801.
In-Service Training

The in-service training programs of the Special Education Mate-

**130
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rials and Techniques Unit shall be available to any teacher of handi-
capped persons in the regular employ of any school system, insti-
tution, organization, or program which could be an eligible applicant
for equipment, materials, supplies, or devices pursuant to Section
602 of this Title. However, the locations, times, duration, and spe-
cific educational or experience prerequisites for partlcul'u training
programs or courses shall be detcrmined by the [Unit].

Section 802,
Training

(a) The Division for the Education of the Handicapped may make
traineeship or fellowship grants to persons who are interested in
working in programs for the education of handicapped children, for
either part-time or full-time study in programs designed to qualify
them as special education personnel. Persons to qualify for a trainee-
ship must have earned at least [sixty] semester hours of college
credit and persons to qualify for a fellowship must be graduates of
a mc:ogmzcd college or university. Such traineeships and fellowships

may be in amounts of not more than [$ ] per academic year
for traineeships and not more than [$ ] per academic year
for fellowships with [$ 1 per year per legal dependent except
in addition, an additional sum up to [$ ] annually for each

grantec may be allowed to any approved institution of higher learn-
ing in this state for the actual cost to the institution, as certified by
the institution. Part-time students and summei session students may
be awarded grants on a prorata basis.

(b) The Division for the Education of the Handicapped may con-
tract with any approved institution of higher learning to offer courses
required for the training of special education personnel at such times
and locations as may best serve the needs of handicapped children
in this state.

(c) The Division for the Education of the Handicapped shall
administer traiﬁee-:hip and fellowship accounis and related records
of each person who is attending an institution of higher learning
under a traineeship or fellowship awarded pursuant to this Section.

(d) Following the completion of the program of study, the recip-
ient of a traineeship or fellowship is expected to accept employment
within one year in an approved program of education for handi-
capped children in this state on the basis of one-half year of service
for each academic year of training received through = grant made
under this Section. A person who fails to comply with this provision
may, at the discretion of the Division for the Education of the Handi-
capped be required to refund all or part of traineeship or fellowship
monies received.
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Section £03.
Grants

The Division may provide grants to public and private agencies
for such research, development, and model programs as are required
to promote cffective special education.

Part IX. Facilities
Section 900,
Regular School Facilities

(a) Every school district of this state constructing, renovating,
remodeling, expanding or modifying school buildings or other struc-
tures intended as adjuncts thereto shall plan, design, construct and
equip all such buildings and structures in such manner and with
such matenals as will facilitate use by zll handicapped children who
may reasonably be expacted to enter upon the premises and to make
use of them for instructional, remedial or supplementary services.
This Section shall be interpreted and administered in the light of the
policy of this state to educate and provide services for handicapped
chiidren in or in close proximity to the regular schools to the maxi-
mum practicable extent.

(b) Mo school or school-related construction, renovation, remodel-
ing, expansion or modification shall be eligible for state aid pursuant
to [cite appropriate statute] unless the [state education agency]
finds that it is in conformity wtih subsection (a) hereof and [title
of state law prohibiting architectural barriers for the handicapped].

Section 901.
Plans and Specifications

(a) Plans and specifications for every special education facility
shall be prepared in two parts, as follows:

1. A statement of the educational and related objectives and func-
tions to be served and :he uses to be made of the facility.

2. Architectural plans and specifications.

(b) Plans as required by subsection (a) hereof shall be submitted
to the [state education agency] for approval thereby. Such approval
shall be a prerequisite to the awarding of any construction contract
in connection with the facility, except for contracts for the develop-
ment of the plans and specifications required to be submitted: nor
shall any construction commence or permit therefor be issued prior
to approval of the plans and specifications by the [state education
agency].

(c) Approval shall be given only if the Division of Education
for the Handicapped determines that the architectural plans and
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Db]ectlves and functmns and if the [state gchool L,Qn%trucnon agency]
determines that the architectural plans and specifications provide for
design, materials and equipment appl‘opridte to serve the stated
objectives and functions. If the submission is of plans and specifi-
cations for a buiiding or other structure which does not include a
special education facility, approval by the Division of Education for
the Handicapped shall be limited to a certification that the sub-
mitting authority has other facilities adequate to meet the needs of
handicapped children.

(d) No facility to which this Section applies shall be accepted by
any agency of this state, or any school district, [Special Education
Services Associations], or subdivision unless it conforms to the plans
and specifications as approved, or as amended pursuant to sub-
section (e) hereof

to this Scctlon, tnc:y may bg amc,:rlded on a showmg that the stated
educational and related objectives and functions have been replaced
by other suitable objectives and functions and that the architectural
plans and specifications have been modified to conform to the new
nbjectives and functions, or that the proposed amendment of archi-
tectural plans and specifications will not impair the suitability of
the facility for the previously stated objectives and functions. Amend-
ments shall be submitted and approved in the same manner as orig-
inal submissions,

(f) Any entity which may be eligible for state aid pursuant to
[cite statute prowdmg state aid to construction of special education
facilities], may qualify therefor only on submission and approval
of plans and specifications in accordance with this Part.

Section 902.
Rules, Regulations and Manual

(a) Th; fstatu educaticm agulcyj hhall issue, and fmm tim&; to

nf this Pdl‘t Such rules and regulatlcns shall include procedurvg for
submission and review of plans and specifications and may include
requirements for additional informaticn to be furnished by school
districts, Special Education Services Associations, or entities con-
structing or proposing to construct special educatlon facilities.

(b) The [state education agency] shall develop and publish a
manual containing educational, and architectural standards to be
met by special education facilities. The manual shall be incorporated
in the rules and regulations issued pursuant to this Part and and no
appfgval or acceptanca of a facility shall be lawful, except on com-
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(¢) The manual shall be developed, amended, and revised with
due regard for standards applicable to the construction of special
education facilities issued by recognized professional organizations.

tion facilities may consult with the [state education agency] con-
cerning any matter related to the administration of this Part or any

may be given only pursuant to Section 901 of thjs Act.

Part X. Finance
Section 1000,
State Aid to be Provided

The state shal] provide financial aid in cach school year to schoo]
districts and other [public entities] [entities entitles: by the laws of
this state to receive school aid] for educational and related services
provided by them for handicapped children, Such aid shall be deter-
mined and paid in accordance with this Part and rules and regula-
tions of the [state education agency].

Section 1001,
Elements to be Aided

State financial ajd pursuant to this Title may be claimed by and
shall be paid to any public school district or other [public entity]
[entities entitled by the laws of this state to receive school aid] for
each of the following elements:

(a) The education of handicapped children in the regular school
programs of the district or entity.,

(b) The education of handicapped children in special classes,
schools and programs designed to meet their special needs; and the
furnishing of corrective or remedial services designed to ameliorate
or eliminate physical, mental, emotional, or learning disabilities or
handicaps,

(c) The furnishing of transportation.

Section 1002,
Amounts of Ajd

(a) For purposes of entitlement to state aid, handicapoed chiji-
dren shall be counted in the same manner as other children, [Per
pupil aid shall be determined on the same basis as for normal chil-
dren pursuant to [ [cite appropriate section of siate law]].] [Units
shall be allotted for handicapped children in accordance with [[cite
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appropriate provision of Minimum Foundation Program Laws]],
except that allowance of any lesser number of pupils to comprise
a standard or minimum unit shall continue as provided in [[cite
appropriate section of stais law] ] N

(b) In addition to the state aid ciaimed and paid pursuant to
subsection (a) hereof, any school district or Special Education Serv-
ices Association which has maintained an approved program of edu-
cation for handicapped children during any school year shall be
entitled to and receive reimbursement from the state for the excess
cost of the individuals in said program above the cost of pupils in
the regular curriculum which shall be determined in the following
manner:

1. Each district shall keep an accurate, detailed, and separate
account of all money’s paid out by it for the maintenance of each
of the types of classes and schools for the instruction and care of
pupils attending them and for the cost of their transportation, and
shall annually report thereon, indicating the excess cost for elemen-
tary or high school pupils for the school year ending [ 1 over
the last ascertained average cost for the instruction of regular chil-
dren in the elementary public schools or public high schools as the
case might be, of the school district for a like period of time of
attendance.

2. Each Special Education Services Association shall keep an
accurate, detailed. and s€parate account of all monies paid out
by it for the maintenance of each of the types of classes and schools
for the instruction and care of pupils attending them and for the
cost of their transportation, and shall annually report thereon, indi-
cating the excess cost for elementary or high school pupils for the
school year ending in [ 1 over the last ascer:ained average cost
for the instruction of regular children in the elemeritary public
schools or public high schools as the case might be, of the schooi
districts served by the Special Education Services Association for a
like period of attendance,

(¢) [In addition to any state aid for the transportation of chil-
dren to and from school and other transportation in connection
with school-related activities], the [state education agency], upon a
claim properly substantiated, shall pay 100 percent of the costs of
special buses and other special equipment actually employed in
transporting handicapped children.

Section 1003,
Apportionment of Aid

If any of the educational or other services aided pursuant to this
Part are provided partly by ore school district or other entitled
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entity and partly by another such district or entity, and if there is
no valid contract or agreement by which one of the districts or
entities is the proper claimant for all the aid in question, each such
district and entity shall be entitled to claim and receive a propor-
tionate share of State aid in accordance wit its actual assumption of
costs. The [state education agency] shall provide for the calculation
and apportionment of state aid in cases covered by this subsection.

Section 1004,
Special Fund

(a) There is hereby established a Special Education Fund in the
state treasury. Each budget of the [state education agency] shall
contain an appropriation item for the Fund. It is the legislative intent
that the Fund shall be kept at a level that will permit an annual
rate of expenditure therefrom of not less than [$ 1.

(b) The [state education agency] shall make grants from the
Fund to school districts, special education services associations, and
other appropriate entities. The purposes of such grants shall be to
make it possible for the recipients to: 1. secure technjcal assistance
with planning, design, acquisition, and construction of facilities or
equipment for the education of handicapped children. 2. Supplement
otherwise available but inadequate funds for planning, design acqui-
sitions, or construction of facilities or equipment for the education
of handicapped children.

(¢) In applying for grants under this Section, a school district,
special education services association, or other appropriate entities
shall demonstrate that it proposes to use the aid for a purpose iden-
tified in the state plan made pursuant to Section [ 1 of this
title as requiring particular current attention or for a purpose selected
by the division of education for the handicapped as one currently
to receive concentrated efforts at improvement.

(d) Grants pursuant to this Section shall be in addition to regular
or special aid otherwise available from the state for educational
purposes.

Section 1005.
Federal Aid

The [state education agency] may apply for, administer, receive,
and expend any federal aid for which this state may be eligible in
the administration of this Title. If such aid is available for a multi-
state or regional program in which this state participates pursuant
to one or more contracts in force pursuant to this Title, the [state
education ageucy] may apply for and devote all or a portion of the
federal aid to the multistate or regional program.
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