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Preface
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into the needs of the handicapped and whose assistance made possible the
model statutes which appear as Chapter 12 of the book.

Extensive credit for production of this book must go to the entire staff
of The Council for Exceptional Children Governmental Relations Unit and
especially to Mrs. Trudy Bryan for her competence, assistance, and
patience. No amount of reimbursement could ever be sufficient for the
efforts extended by the staff of this unit.

F. J. W.
A. R. A.
D. L. B.



Introduction

We hold these truths to he sel vident, that all men are created equal,
that they are endowed by their Creator with certain unalienable Rights,
that among these are Life, Liberty and the pursuit of Happiness. That, to
secure these rights, Governments are institutcd among Men . .

(Declaration of Independence 1776)

To the majority of ten generations of Americans, these fundamental
national rights have been the essence of their existence. And yet to many,
"Life, Liberty and the pursuit of Happiness" have been little more than
an elusive dream.

This book is dedicated to one such group of Americans seven million
handicapped children. Sixty percent of these children are denied the spe-
cial educational assistance they need. One million are denied entry to our
public schools. Hundreds of thousands are committed to institutions and
other programs where little more than physical sustenance is previded at
costs far in excess of what education and rehabilitation would cost.

The personal anguish this situation brings to these children and their
families cannot be measured only felL The impact of this situation on
all of us is that, without appropriate education, many handicapped chil-
dren will be an economic responsibility of the state for the remainder of
their lives, while as productive citizens they could contribute economically
and socially to the benefit of the nation.

Historically, handicapped children have turned to the Congress, state
legislatures, and courts of the land to rectify these injustices. The children,
their parents, and the persons who serve them have sought from the law
the resources necessary to provide special educational services. And the
law has responded, making it possible for growing numbers of handi-
capped children to receive the education they need. Rarely however, have
governmental benefits established for these children full access to the right
to an education. How easy it is for all to rejoice when one child receives
an education and forget for the moment the many who wait. How easy
it is to look to the future when the situation may improve, forgetting the
millions of children whose futures are lost because they cannot be educated
now.

The question today is not solely how many more handicapped children
will be educated, but whether all handicapped children will be given equal
protection of the laws and thus granted their right to the education they
need. U.S. Commissioner of Education Sidney Marland said it well in a



speech filmed for presentation at the opening session of the 49th annual
convention of The Council for Exceptional Children:

The right of a handicapped child to the special education he needs is as
basic to him as is the right of any other young citizen to an appropriate
education in the public schools. It is unjust for our society to provide
handicapped children with anything less than a full and equal educational
opportunity they need to reach their maximum potential and attain
rewarding, satisfying lives.

This book is a guide, not a bluepi.int. It offers to those seeking legal
change a direction, a rationale, and in the final chapter, a model. It is
not the authors' intention to advocate that every state adop.: this model,
for we believe in the uniqueness of each state. At the same time, the
principles and goals of the model cut across state boundaries and are
applicable to every child.

State Law and Handicapped Children: Issues and Recommendations is
the result of five years of research on the part of The Council for Excep-
tional Children. Sponsored by the Bureau of Education for the Handi-
capped, U.S. Office of Education, the research was conducted through
the Analytic Study of State Legislation for Handicapped Children and
more recently by the State-Federal Information Clearinghouse for Excep-
tional Children. We are most appreciative of the efforts by the staffs of
these projects and by the hundreds of persons throughout the country
who have contributed their time and knowledge.

Law must be a complex and ever changing institution, if it is to be
relevant to the needs of the people it serves. The models and issues pre-
sented in this book relate only to the special legal provisions handicapped
children need. Handicapped children are first of all childrenentitled to
all of the benefits and guarantees available to other children. Thus the
reader should examine other areas of state law, to illuminate obvious
discrimination and to assure equity in administration.

We also realize that because of the changing nature of education this
book may be incomplete and hopefully will become outdated. But it is
a beginning, and The Council for Exceptional Children pledges its con-
tinued assistance to those who seek to better the lives of handicapped
children.

It is our hope that in the next few years, through your efforts, seven
million handicapped children and their families will have the opportunity
to experience the birthrights promised to all American citizens. For, as
President Richard Nixon has noted, government must

. . . do more than help a human body survive; it must help a human
spirit revive, to take a proud place in the civilization that measures its
humanity in terms of every man's dignity.

October 11, 1971 Dr. Jean Hebeler, 1971-72 President
The Council for Exceptional Children
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Right to an Education

Background
Ame ca's first schools were parental or parochial enterprises and

existed wthout public support. Local control of education, therefore,
became firmly entrenched in America's educational heritage, with many
of the early state constitutions makin no specific reference to education
or schools.

Today, however, each of the 50 states includes constitutional provisions
for education. Since the authors of the U.S. Constitution made no direct
reference to education it followed that the legal basis of al, thority for
education developed as a power of the states.

As stated in the Tenth Amendment of the U.S. Constitution, "The
powers not delegated to the United States by the constitution nor pro-
hibited by it to the states are reserved to the states respectively, or to the
people." In 1791 James Madison reasoned that "If the power was not
given, Congess could not exercise it; if given, they might exercise it,
although it should interfere with the laws or even the constitutions of the
states." (Annals of Congress, 1791)

While education, historically and legally, has been a state function, the
states have generally delegated much of the operative responsibility to
local governments in the form of school districts. However, such districts
are creations of the state and are thus controlled by the state for their
existence and authority. (Moore v. Board of Education of Inedell County,
212 N.C., 499, 193 S.E. 732 1937) The last decade has been marked by
the growth of the state role in education. This can be attributed partially
to a greater dependence upon the state for the financing of public educa-
tion. A recent California state supreme court decision (Serrano, et al. v.
Priest as Treasurer, et al.) may prove to be the first step in placing total
fiscal responsibility for education on the states. Another reason for the
expanding state role in education is the growing number of education
problems whose solutions may transcend local school district boundaries
such as education of the handicapped, vocationvl education, driver edu-
cation, etc.

School Exclusion

Although virtually all sta e constitutions provide education as a funda-
mental right guaranteed to the children of their state, many states have
-enacted stat atory provisions enabling school authorities to exclude cPrtain
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12 State Education Laws and Handicapped Children

children from free public education. Judicial interpreta ions on the con-
stitutiol nlity of exclusion clauses have been limited, and the issue remains
somewhat hazy.

In 1893 in Watson v. City of Cambridge (157 Mass. 561, 32 N.E.
864), a Massachusetts court ruled that the school committee could expel
from school children who persisted in disorderly conduct "either volun-
tarily or by reason of imbecility." In 1919 the Supreme Court of Wiscon-
sin considered the case of a handicapped child who was not a physical
threat and was academically capable but who, because of his handicap
produced "a depressing and nauseating effect on the teachers and school
children" and took up an undue portion of the teachers' time. The court
ruled in State ex rel Beattie v. Board of Education (172 N.W. 153, 169
Wis. 231) that "the rights of a child of scnool age to attend the public
schools of the state cannot be insisted upon, when its presence therein is
harmful to the best interests of the school." In 1:967, however, Wisconsin
Attorney General La Follette re-examined the Beattie case. He reaffirmed
that local school authorities have the power to suspend or exclude a pupil,
yet the obligation to provide children with a free public education does
not cease upon exclusion and thLlt other means for their education must
be provided.

In Fred G. Wolf, et al. v. The Legislature of the State of Utah (Civ,
No. 182646, 1969), Judge D. Frank Wilkens recently rendered a Third
Judicial District Court of Utah decision concerning the denial of admis-
sion to the regular school system of two trainable mentally retarded
children:

Education today is probably the most important function of state and
local governments. it is a fundamental and inalienable right and must be
so if the rights guaranteed to an individual under Utah's constitution and
the United States constitution are to have any real meaning. Education
enables the individual to exercise those rights guaranteed him by the
constitution of the state of Utah and the constitution of the United States
of America.

Today it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the right and opportunity of an education.
In the instant case, the segregation of _the plaintiff children from the
public school system has a detrimental effect upon the children as well as
their parents. The impact is greater when it has the apparent sanction of
the law for the policy of placing these children under the Department
of Welfare and segregating them from the educational system can be and
probably is usually interpreted as denoting their inferiority, unusualness,
uselessness and incompetency. A sense of inferiority and not belonging
affects the motivation of a child to learn. Segregation, even though per-
haps well intentioned, under the apparent sanction of law and state
authority has a tendency to retard the educational, emotional and mental
development of the children. The setting aside of these children in a
special class affects the plaintiff parents in that under apparent sanction
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of law and state authority they have been told that their children are not
the same as other children of the state of Utah which, tc say the least,
cannot have a beneficial effect upon the parents of these plaintiff children.

It would be inappropriate, therefore, to conclude that simply because
the U.S. Constitution makes no specific mention of education, that it in
no way relates to it or affects it. The Cons titution protects citizens from
any deprivation of life, liberty, or property without due process of law.
As Judge Wilkens implies, of what valli would be the First Amendment
guarantees of freedom of speech, assembly, religion, and the press if an
individual were to be denied an education?

As this book is being written, court action is in process of being initiated
in state and federal courts throughout the country challenging, on the basis
of the equal protection clause of the Fourteenth Amendment to the Con-
stitution, the right of the state to exclude some handicapped children
from an education. It appears that the exclusion clauses found so fre-
quently in state law not only raise serious moral questions, but for the
first time their legality is being seriously challenged.

According to Wallin (1924), special education programs developed
initially in state schools and institutions. In 1823 Kentucky established
the first state school for the deaf, and in 1832 the states of Massachusetts
and New York established the first state schools for the blind. In 1846
the Massachusetts state legislature created the Massachusetts State School
for Idiotic and Feeble-Minded Children. In 1848 and 1852, the legislature
of Massachusetts and the legislatures of New York and Pennsylvania,
respectively, appropriated funds for experimental programs in the educa-
tion and training of mentally retarded children.

The first public day school program in special education was established
in Boston in 1869 to educate deaf children. Providence, R.I., followed
with the first public school class for the mentally retarded in 1896, and
the first classes for the crippled (1899) and blind (1900) were established
in the Chicago public schools.

As has just been described, special education development was limited
during the latter half of the 19th century. This is attributed to the philoso-
phy of education of the periodfree access to all who could compete,
The Georgia populist, Tom Watson, expressed this philosophy most dra-
matically: "Close no entrance to the poorest, the weakest, the humblest.
Say to ambition everywhere, 'the field is clear, the contest fair; come, and
win your share if you can!' " (Woodward, 1938)

However as Weintraub (1971) notes, "For many, this limited concept
of equality of educational opportunity, coupled with the legal sanctions
of cases such as Beattie v. State Board of Education, closed the educa-
tional door to those who could not compete in the fair race."

In the first part of the 20th century; there developed the beginning of
public acceptance of the necessity to provide varied educational programs
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to meet the educational needs of all children, as the follow lig 1910 report
of the New :; City Department of Education indicates:

No longer can it be maintained that education at the public expense is to
be directed solely to sxure "the survival of the fittest," or even of the fit.
One of the prime objectives of public education is to develop each child,
fit or unfit, to his highest capacity, as far as conditions will permit, for the
work and enjoyment of life.

Growth of Special Education

While initially such compensatory efforts were directed at acculturating
the large number of immigrants to America, the rrinciple was applied to
other minorities including handicapped children and has resulted in the
growth of public school programs for their education.

While special education had made significant advances by the mid
1920's, few children were served and programs were mostly limited to
large cities. A 1927 study conducted by the U.S. Office of Education noted
that there were 191 public school programs for handicapped children in
cities with population in excess of 100,000. Legislation in New Jersey
in 1911, New York in 1917, and Massachusetts in 1920 made it manda-
tory for local boards of education to determine the number of handicapped
children in local school districts and, in the case of the mentally retarded,
to provide special classes when there were 10 or more such children.
Financial assistance in support of these programs was provided by the
state. By 1915 Minnesota also provided state aid for children attending
special classes, and a Pennsylvania law of 1919 contained provisions
enabling local school districts to work cooperatively with other school
districts to provide special education. Oregon enacted permissive statutes
in 1923, providing classes for "educationally exceptional children" includ-
ing the gifted child. In 1948, 1,500 public school systems reported special
education programs, the figure growing to 3,600 in 1958 and 4,600 in
1963. Eight thousand additional school districts, according to Mackie
(1965), contracted for special education with neighboring districts.

Placing emphasis upon numbers of operational programs obscures the
more fundamental issue of the number of children not being provided
educational services. Studies by the U.S. Office of Education disclose that
in 1948, 12 percent of the handicapped were receiving special education.
In 1963, 21 percent were being served, while in 1967, the figure had
grown to 33 pereent. This year the percentage has grown to about 40 per-
cent. The number of children being served within the 50 states has been
shown to have unexpectedly high variability.

Chalfant (1967) observed that school districts having a large popu-
lation base tend to provide special education services, while special
education services in predominantly rural areas face severe administration
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problems. Secondly, he observed that special education services tend to
exist only if the local community is able to support such services. In other
words, special education often exists as a program "bonus" rather than
as an integral part of a school district's instructional curriculum. Chaffant
also pointed out that school districts experiencing rapid population growth
also experience an educational lag, minimizing available resources for
special education programs.

Tit1P VI of the Elementary and Secondary Educatioa Act reports for
school year 1968-69 (SFICEC, 1970) indicate enormous variation in the
percentage of handicapped children being served from state to state.
Nin,zeen states, for example, were serving less than 31 percent of their
handicapped populations, and 11 states were serving 20 poreent or less.
Only seven states served in excess of 51 percent of thei handicapped
children during school year 1968-69. The states show an even greater
variation in terms of the number of children served according to area of
disability. Thirty states, for instance, were serving less than 11 percent of
their emotionally disturbed school children.

Handicapped children are a minority in education, and programs of
substance in the states did not emerge until legislative statutes specified
their organization. Although the constitutional and legal basis of a child's
right to an education is increasingly evident in judicial interpretations of
federal and state constitutions, most handicapped children remain dis-
enfranchised.

Status
Constitutions are essentially the written covenants of fundamental law

establishing the government of the states. They allocate powers and
express their limitations. The basic elements of the covenant include a
preamble to describe the nature and purpose of government; a bill of rights
for citizens; articles describing the powers and limitations of executive,
legislative, and judicial structures; and a provision for amending and
revising the constitution.

A review of basic constitutional provisions establishing public education
reveals that these provisions fall into three categories of emphasis. The
language of the basic provisions tends to focus on a) establishing the
"educational enterprise," b) educating children, or c) disclaiming respon-
sibility for educating certain handicapped persons.

The state constitution of Texas illustrates a constitutional provision
establishing a statewide educational enterprise:

A general diffusion of knowledge being essential to the preservation of
the liberties and rights of the people, it shall be the duty of the Legislature
of the State to establish and make suitable provision for the support and
maintenance of an efficient system of public free schools. (Article VII, 1 )
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Connecticut, in somewhat unique fashion, does not charge the legis-
lative body with the duty of establishing the educational enterprise:

The fund, called the school fund, shall remain a perpetual fund, the
interest of which shall be inviolably appropriated to the support and
encouragement of the public, or common schools throughout the state,
and for the equal benefit of all the people thereof. (Article VII, 2)

In a second category of state constitutional provisions, the language
explicitly provides for the education of all children residing in the state.
The constitution of Utah establishes a system of public schools open to
all children:

The Lvg--iture shall provide for the establishment and maintenance of a
uniform system of public schools, which shall be open to all children of
the Stale, and be free from sectarian control. (Article X, I)

South :Dakota's constitutional provision establishing education also typi-
fies the "child centered" orientation:

The stz bility of a republican form of government depending on the
morality and intelligence of the people, it shall be the duty of .ne regis-

lature to establish and maintain a general and uniform systen, of iblic
schools wherein tuition shall be without charge, and equally op io all;
and to adopt all suitable means to secure to the people the advantages
and opportunities of education. (Article VIII, I )

Considerable variation may be found in the state constitutions with
respect to the various provisions for education. Some of the provisions
are progr,-.ssive and in keeping with the times, as in the preceding Utah
provision. Many, however, are antiquated and inadequate to the extent
of impeding educational progress for handicapped children. It is indeed
unfortunate that some state constitutions contain basic provisions estab-
lishing public education yet disclaim responsibility for educating certain
handicapped persons. The Delaware constitution establishes a system of
free public schools for all children with the exception of the physically
and mentally disabled:

The General Assembly shall provide for the establishment and mainte-
nance of a general and efficient system of free public schools and may
require by law that every child not physically or mentally disabled shall
attend the public school unless educated by other means. (Article X, 1 )

The state of New Mexico disclaims children of insufficient" physical
and mental ability in its constitutional provision relating to compulsory
school attendance:

Every child of school age and of sufficient physical and mental ability
shall be required to attend a public or other school during such period
and for such time as may be prescribed by law. (Article XII, 5)
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The compulsory school attendance provision in the Idaho state con-
stitution while more vague than that of New Mexico also implies the
power to exclude children of "insufficient" mental and physical ability:

The legislature may require by law that every child of sufficient mental
and physical ability shall attend the public school throughout the period
between the ages of six and eighteen years, for a time equivalent to three
years unless educated by other means. (Article IX, 9)

Despite the fact that state constitutions call for the education of all
children, all states have compulsory attendance laws which define the
children who must attend school and also those who may be excluded
from school. Generally, these laws exclude children in the following ways:

Children with bodily or mental condition rendering attendance inadvis-
able.. (Sec. 14.30 Alas. Stats.)

A child's physical or mental condition or attitude is such as to present
or render inadvisable his attendance at school or his application to study.

. (NRS Sec. 392.050)
Blind, dumb, or feeble minded children for whom no adequate provi-

sion has been made for instruction by the school district. . . (VACS.
Art. 2893)

As a result, approximately one million handicapped children have been
denied an education.

Recommendations
In 1954, the United States Supreme Court ruled:

In these days it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an education. Such an
opportunity, where the state has undertaken to provide it is a right which
must be made available to all on equal terms. (Brown v. Board of Educa-
tion, 347 U.S. 483, 74 S.Ct. 686, 98 LEd. 873)

Yet today there are handicapped children who are being denied an
education through the official legal and adm; n ; trative policies of state
and local governments.

Several years ago the Fourth Congress of the International Congress
of the International League of Societies for the Mentally Handicapped
adopted as its theme, "From Charity To Rights." Abeson and Weintraub
(1971) note that historically, public education for handicapped children
has been perceived by many as a charitable contribution of government.
However, such charity does not imply responsibility. So it has made little
difference to government whether some children were excluded from an
education or whether those i school received the education they needed.

Today there is a definite movement by all branches of government
throughout the nation to extend educational opportunity to hand;zapped
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children. This movement reflects, to some degree, the growing concern
of such bodies about rising welfare and institutional costs and the eco-
nomic savings to government if the handicapped become tax producers
instead of tax consumers. It also reflects the increasing advocacy role on
behalf of its citizens. But even more dramatically, the changing emphasis
is a result of the growing militancy on the part of parents, professionals,
and other concerned individuals who seek, through government, the right
to an education for these children.

The pattern of recent judicial and legislative actions indicates that the
issue facing government today is not whether handicapped children are
entitled to an education, but how government can make such education
a reality. Succeeding chapters of this book will detail some of the problems
and solutions to this issue.

It is important that states, in addition to establishing appropriate sys-
tems for the delivery of services, also remove obvious discriminatory
provisions in laws and regulations and that they create new legal and
administrative policies to reflect the intent to educate all handicapped
children.

Therefore it is recommended that: Provisions in compulsory school
attendance laws to exclude handicapped children from public education
be repealed.

Statements declaring it to be the policy of the state that all handicapped
children be educated should be included in the state school laws and
administrative codes. Since full implementation of such policy will require
changes in the present behavior of many persons throughout the state,
education officials (governors, chief state school officers, local school
superintendents, etc.) should issue public statements endorsing such policy
and detailing procedures for its implementation.



Popu ation

Backgrcr id
The nature of "treatment" provided f o the handicapped has varied over

time and in different societies. The Greeks of Sparta left their crippled to
die on mountainsides, and in the earlv Roman empire persons who did
not act in a normal manner were considered incompetent. (Heiny, 1971)
Concurrently in China, blind persons were valued as soothsayers. (Heiny,
1971)

Recent evidence collected by Gellman (Cotiekshank, 1971) indicates
that throughout the country today, prejudice towards the disabled exists
at all socioeconomic levels. He also found that handicapped persons with
mild disabling conditions are bette l. accepted in America than those with
severe handicaps.

Recognition of the importance of public attitudes toward the handi-
capped has led to extensive public awareness efforts designed to emphasize
that differences among people are normal and acceptable.

In part, the cycle of labels and definitions assigned to the handicapped
reflects the way in which these persons have been perceived at various
times and places. As a result, there is a continuous ,.ffort by those who
are concerned about the handicapped to use labels which suggest normalcy
and thus greater acceptance. Much of the impetus for changing the defi-
nitions and labels has come from the many governmental, professional,
and lay interests which serve the handicapped. Perhaps the biggest and
most tragic problem occurs when decisions are made about persons not
on, the basis of their behavior or needs but on the label which they have
been assigned. Today, while there is confusion over some of the terms,
labels and definitions are becoming more flexible to reflect actual function-
ing of the handicapped rather than the disabling condition.

Edgar A. Doll (1955), a major contributor to the education of the
mentally retarded, said:

Changes are reflected in new modes of expression which indicate the alter-
ation in thinking and values. As thz term "feebleminded" gave place to
"mentally deficient," so this in turn has changed to "mental retardation."
These changes in terminology show a drift away from precise clinical

diagnosis toward more general appraisal of the child as a person in
"softer words and with more generally descriptive evaluation of total
aptitudes."

19
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The status of terminology relating to the mentally retarded is best
described by Dybwad Rothsteir 964):

Until recently the terms moron, imbecile, and idiot were used to denote
degrees of impairment. Because of the unhappy connotations these words
had assumed, the terms mildly retarded, moderately retarded, and severely
retarded have been substituted. Another new terminology speaks func-
tionally of these groups as marginally independent, semidependent, and
totally dependent. With the increasing emphasis on educational programs
the mildly retarded are often referred to as educable, the moderately
retarded as trainable. The term feeble-minded has fallen into disuse
altogether.

In the last decade, a group of children who possessed reading or other
major learning problems were singled out for classification by the use
of 38 different terms. Today many of these terms are no longer used.
Now frequently referred to as those with Laming disabilities," these v
children are defined by federal law as follows:

The term "children with specific learning disabilities" means those children
who have a disorder of one or more of the basic psychological processes
involved in understanding or in using language, spoken or written which
may manifest itself in imperfect ability to listen, think, speak, read, write,
spell, or do mathematical calculations. Such disorders include such con-
ditions as perceptual handicaps, brain injury, minimal brain dysfunction,
dys;exia, and developmental aphasia. Such term does not include children
who have learning _problems which are primarily the result of visual, hear-
ing or motor handicaps, of mental retardation, of emotional disturbance,
or of environmental disadvantage. (P. L. 91-230 The ESEA Amendments
of 1969, Title VI, The Education of the Handicapped Act)

The definition clearly reflects the movement to considerations of behav-
ior. The definition of mental retardation reinforces this trend. Mental
retardation refers to subaverage general intellectual functioning which
originates during the developmental period and is associated with impair-
ment in adaptive behavior." (Heber, 1961)

One purpose of definitions is to present a baseline which can be used
to determine the various categories of specific handicaps. Because labels
and definitions change, estimates of the numbers of children with certain
handicaps cannot be considered precise. Another complicating factor is
the differing compulsory ages for school attendance in the states.

Despite these limitations, incidence figures are of value to guide plan-
ning. More accurate figures can be obtained through various means of
census procedures as discussed in Chapter 3.

Generally, a handicapped child is described as one . . . who deviates
from the average or normal child in mental, physical, or social charac-
teristics to such an extent that he requires a modification of school prac-
tices or special educational services, in order to develop to kis maximum
capacity." (Kirk, 1963)
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These children generally include the mentally retai Lied, physically handi-
capped, visually handicapped, hearing handicapped, emotionally disturbed,
speech handicapped, learning disabled, multiply handicapped, and other
health impaired. Estimates of the numbers of handicapped children (made
by the states and reported to the federal government under Title, VI of
the Elementary and Secondary Education Act for 1968-69) indicate that
there were six million such children. Less than one-half were receiving the
special services they required. The following chart taken from the same
data indicateF the estimated number of children by disability, the number
served, and the percentage served.

Handicapped children are generally said to represent about 10 to 12
percent of the total school age 7opulation. The figures must be increased,
however, to reflect the growing trend to serve the handicapped as early
as possible. This results in the addition of about one million children.
(Martin, 1971)

Preschool education for the handicapped is receiving increased emphasis.
In 1968 the National Advisory Committee on Handicapped Children
reported the following:

The committee is aware that research on the education of preschool
children has demonstrated that early education can accelerate social and
mental development of handicapped children. On the other hand, lack
of educational attention to preschool handicapped children tends to
increase the negative effect of mental and physical disabilities as the child
becomes older.

The Committee further comments that specialized programs for pre-
school children have long been advocated for the deaf and the blind, but
that provisions for other handicapped children at the preschool level are
conspicuous by their absence. Some states do not even operate kinder-
gartens for non-handicapped children. Some states which operate kinder-
gartens refuse admission to children who are physically or mentally handi-
capped. In August, 1971, during court hearings on a Pennsylvania statute
restricting school entrance to children until they attain a mental age of 5.7
years, James J. Gallagher, former Associate Commissioner for the Bureau
of Education for the Handicapped, indicated that some specialists believe
that 80 percent of a child's intellectual capacity occurs by the time he is age
five. To deny schooling to children suspected of being slow to attain that
goal, Gallagher said, is to render many of them handicapped for life.

Status
Within state laws, four patterns are used to indicate those children

eligible for special education programs. The major difference in the laws
is the degree of specificity in the descriptions of the various categories of
handicapped children.
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The most specific laws create and define specific disability categories.
An example is the following statute from South Carolina:

Emotionally handicapped children means children of legal school age
with demonstrably adequate intellectual potential, who, because of an
emotional, motivational, or social disiurbance are unable to benefit from
or participate in the normal classroom of the public schools, but who may
be expected to benefit from special instructional services suited to their
needs. (Sec. 421-295 S.C. Stats.)

The most common state laws list categories of children who are eligible.
While these laws mention categories, they do not attempt to operationally
define them. The following law from Kansas is an example:

"Exceptional children" means children who (a) are crippled; or (b) have
defective sight; or (c) are hard of hearing; or (d) have an impediment
in speech; or (e) have heart disease; or (f) have tuberculosis; or (g) have
cerebral palsy; or (h) by reason of emotional and social raiaiadjustment
or intellectual inferiority or superiority do not profit from ordinary instruc-
iional methods; or (i) are unable to attend the regular public school
classes with normal children by reason of any physical or mental defect.
(KSA 72-5334)

A similar type of law exists in West Virginia. In addition to categories,
the law also provides the power for the state superintendent of schools to
make any other exceptional child eligible for special education service.
This section of the West Virginia law is as follows:

. Visually impaired, hearing impaired, physically, or orthopedically
handicapped, epileptic, mentally retarded, speech handicapped, multiply
handicapped, autistic, intellectually gifted, socially or emotionally mal-
adjusted including the delinquent, learning disabilities both physical and
psychological, and any other areas of exceptionality which may be iden-
tified and approved by the state superintendent of free schools. (Sec.
18-20-1 WVCA)

The third type of law on definitions is flexible, as typified in New York
which defines the handicapped child as "one who, because of mental,
physical, or emotional reasons cannot be educated in regular classes but
can benefit by special services. ." (Sec. 4401 N.Y. Stats.) This law,
passed in 1967, was designed for multiply handicapped children who,
under traditional categorical definitions, can be declared ineligible for
program participation. For example, a deaf-blind child, because of a double
handicap, may be ineligible for programs because he does not fit into any
one category.

Finally, the fourth type of law establishes authority for special education
and designates a state agency to develop definitions of children who are
eligible for services. The following Maryland law is an example: "It shall
be the duty of the State Board of Education to set up standards, rules
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and regulations for the ex_mination, classification, and education of such
children in the counties of the state who can be benefitted under the pro-
visions of thi, subtitle." (Sec 77-241 ACM) The degree of flexibility
provided within this type of law is totally dependent on the manner in
which the rules and regulations are developed and followed.

Determination of eligibility of handicapped children for educational
programs is not made solely on the basis of categorization. Traditionally,
education programs for the handicapped have been primarily limited to
children of legal school age. Within recent years, however, marked changes
have occurred to increase the range of ages. The impact of research
demonstrating the value of preschool programs has motivated many states
to lower the school "entry ages" for the handicapped. Some states have
extended the age limit to 21 and in at least one case, to age 24. (KSA
72-5342)

in response to the mounting evidence of the successes of early education
for the handicapped, some states have passed laws which specifically
remove minimum age requirements. Idaho has this kind of law, "Every
public school district in the state may provide instruction and training for
persons within the various school districts of the state to the age of twenty-
one (21) years who are exceptional children. ." (Sec. 33-2001 Idaho
Code)

Connecticut law provides no minimum age but indicates that special
education programs may be conducted for children "who have not attained
school age but whose educational potential will be irreparably diminished
without special education at an early age," (Sec. 10-76 Conn. Stats.)

California law permits the operation of experimental programs for deaf
and severely hard of hearing children from age 18 months to three years.
(Sec. 6812-5 Cal. Stats.) Similarly in Indiana, experimental programs
may be established for deaf children as young as six months. (Ch. 395
Acts of Indiana 1969)

More than half of the states presently authorize programs for the handi-
capped until age 21. In Kansas, handicapped youth unable to complete
their education by age 21 are eligible to continue to receive special edu-
cation services until they reach 24. Students at the state school for the deaf
in Iowa may have the usual age limit of 21 extended to age 35 if special
circumstances exisL In other states such as Ohio and Oklahoma,_ no
maximum age is stated for the provision of special education services,

Recommendations
Children who have handicaps may be legally ;referred to as exceptional

in one state and handicapped in another. Elia of these children may
possess a specific disability whose label may also vary from state to state.

If a child has limited intellectual potential he could be retarded, men-
tally deficient, or subnormal, depending on where he lives. If he can't
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hear well he might be deaf, auditorially handicapped or hearing impaired.
If he has a behavioral problem he could be labeled emotionally disturbed
or maladjusted, psychotic, autistic, delinquent, and educationally or men-
tally handicapped. If he has difficulty seeing he might be called blind,
visually handicapped, or visually impaired. And if he has learning difficul-
ties he might be brain-injured, perceptually handicapped, dyslexic, suffer-
ing from minimal cerebral dysfunction or a learning disability. If he suffers
from more than one of these or other problems, he may be referred to
by a combination of terms or move simply as multiply-handicapped.

All societies establish systems to classify their various groups and then
apply classification labels to group members. Classification has two pur-
poses.

The first is to allocate resources to the appropfiate group. For example,
a governmental agency wishing to make available a limited number of
braille, books will probably specify the appropriate criteria for potential
readers of the books and will affix a label to them. The important element
is that the classification is created for the benefit of its members and often
at their initiation.

The second reason for classification of people is society's propensity
toward stigmatizing those who deviate from the norms of society in some
manner. The handicapped have always lived with stigma and the related
labels and prejudices.

The dilemma facing special education today is how to deliver the appro-
priate resources to children in need, without further stigmatizing them
beyond the societal stigma.

Although the solution is beyond the purview of this book and the
knowledge of the authors, state law and regulations can help decrease
the magnitude of the problem. Perhaps the worst form of stigma is that
which is governmentally sanctioned. As described in Chapter I, govern-
ment has stigmatized some handicapped children by publicly excluding
them from an education, by providing for the education of others in
second class facilities with inadequate materials and personnel, and by
classifying children with labels that often have little relationship to the
services required.

Imagine the social and psychological impact on a child who_ needs
special assistance to learn to read, when he has been labeled brain-injured
and placed in a special class located in an old bus garage, behind the
new building where his friends attend school.

As long as public resources are limited, classes of people will be labeled.
The issue is not removing all categorization from state laws and regula-
tions, but to minimize its usage as much as possible and to use labels that
relate to the educational services required.

Therefore it is recommended that: Each- state carefully reexamine its
present system of defining and classifying children to ascertain 'f the
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system stigmatizes children beyond th,,t which is nece ary and whether
the system Is related to the educational needs of the child.

The great American myth that education begins at age six is dead or
at least gasping its final breaths. Headstart, Sesame Street, kindergartens
and extensive research have demonstrated clearly the importance of edu-
cation in the early years of childhood.

For many children such learning takes place in the home, but for some
children, particularly the handicapped, this may be insufficient. Early learn-
ing is primarily focused on the child's exploration of his environment and
learning the language skills. But for the young blind child, learning may
be quite limited. If he were given mobility training and opportunities to
explore, he would learn. And yet he often has to wait until age six or
later to begin the learning process. Early childhood programs for education
of the handicapped, including those beginning at birth, are clearly demon-
strating that many handicapped children can become "normal" learners, if
given a chance. Yet too few states have taken steps to initiate state wide
leadership programs.

Similarly, little has been done to serve older handicapped youth. Most
compulsory school attendance laws have as 'their upper range ages 16 to
17. Many handicapped youth of this age group, particularly the mentally
retarded, find their education abruptly terminated, despite the fact that
many could continue to profit from more schooling.

Therefore it is recommended that: State laws be amended to authorize
the provision of educational services to handicapped children and youth
frotn birth to age 21.



Identification and Placement

Background

Handicapped children are children with differences. It is the business
of educators working with these children to recognize and assess their
learning differences, and then to develop techniques and strategies to
enable them to learn to their greatest potential. Because of variations in
the many types of disabilities; "It is essential that these differences be
carefully evaluated to ascertain to what extent special educational facilities
are required." (Cruickshank and Johnson, 1958)

In the past, many school districts organized special classes for all chil-
dren who for any reason were not effectively performing in the iegular
classrooms. These programs were sometimes designated "opportunity
classes" or simply "special classes." Their true nature is indicated by the
term, "dumping grounds," today often used to describe the failure of the
classes. Little concern was placed on determining why these children
had difficulty in the regular classes and on determining what special
assistance was needed.

Currently there is a three-level process used to identify and place handi-
capped children in programs. The first step is screening, often conducted
by nurses when children first enter school. While this early screening is
usually done in large groups, more individual testing is conducted during
follow-up examinations of those children who appear handicapped in some
way. At this level there are a variety of tests relating to health, intelligence,
personality, and learning performed by a variety of personnel. After _con-
sideration of the test results, decisions are made about placement of the
child in an appropriate educational program.

Many of the procedures used in initial identification and evaluation are
considered valid and reliable. While this is primarily true for physical
examinations, tests to assess personality and intelligence are more difficult
and often controversial.

There are many serious questions about intelligence testing and the
relationships between the results of those tests and the "life" decisions
that are made about children. These issues directly relate to sometimes
incorrect determinations that some children are learning disabled or men-
tally retarded.
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Identification

Binet developed the first intelligence test in 1904 to identify those chil-
dren who would find the academic demands of the French public schools
beyond their abilities. Students of psychologist G. Stanley Hall translated
Binet's tests into English and nurtured their use in America. Hunt (1961)
contends that the testing movement came to America via people who
believed in the concept of fixed intelligence and, ". . at least partially
for this reason the belief has tended to dominate the testing movement."
The assumption held by developers of intelligence tests that measures of
pure intelligence could be formulated receives no support today among
psychologists who are aware that intelligence does not blossom in vacuo.

Perhaps no single concept has been as highly implemented and criticized
as IQ. Intelligence tests sample a very limited number of intellectual
processes, isolate mental functioning from motivation and contain a large
amount of social and cultural bias. Yet, in application, these scores remain
relatively unchallenged as a point of reference for educators. As a pre-
sumably accurate measure of intellectual potential, the 10 test has wielded
a powerful influence in determining which child, for example, enters the
regular education program and which is placed in special classes for the
mentally retarded.

Consider the implications of Diana v. State Board of Education. (C-70
37 RFP Dist. Ct. No. California, 1970) The California State Board of
Education reported that the incidence of mental retardation in the U.S.
never exceeds two percent and that any claim in excess "is spurious."
(1970) A study by Mercer (1967) found California Mexican-American
students consistently over-represented in special education classes by a
margin of two to one. Diana, an elementary student, had scored only 30
on the intelligence test that was administered to her in English at school.
In the Spanish version administered by an outside bilingual psychologist,
she scored 49 points higher, well above the cut-off for classification as
educable mentally retarded. Examination of eight other Mexican-American
children accustomed to Spanish in the home and selected randomly from
educable mental retardation classes disclosed that all but one scored
above the cut-off of 75.

By stipulated agreement, the state board of education consented to con-
cf,iet a study of the home environment of identified children, hold confer-
ences with parents, and make placement decisions through use of a
multidisciplinary staffing committee rather than a single test administrator.

Following Diana the California legislature enacted the major provisions
of the stipulation into law and provided funds to the state board of edu-
cation to develop tests that are more relevant to the varied environments
in which children live.

Presently there are many other psychological instruments available which
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can provide considerable psychometric information about a child's present
level of functioning. The problem, however, is still more in how the tests
are used than in their content.

Many persons working with the retarded have long been aware that it
is inappropriate to define intelligence solely in terms of IQ. They recom-
mend identification of mental retardation on the basis of adaptive behavior
as well as general intellectual functioning. Adaptive behavior, according to
Heber (1961), is related to three variables: maturation, learning, and
social adjustment. Utilizing these additional criteria to assess intellectual
potential makes it necessary to obtain a broad scope of data in order to
arrive at more realistic educational expectations of a child.

Census

The concept of a -registry or census of all handicapped children or
children likely to become handicapped is not new. Neither is it free of
operational problems. Virtually all states indicated that their inability to
determine who handicapped children were and where they lived seriously
limited efforts to plan for the handicapped pursuant to P.L. 88-156,
the Maternal and Child Health and Mental Retardation Planning Amend-
ments of 1963. However, many state and local census attempts predated
P.L. 88-156.

Often early attempts to conduct a census were done through physicians.
While this approach has been successful in identifying physically bandi-
cappLd children, a 1965 Delaware study noted that pediatricians "see
only about 25% of all the children in circumstances where it is possible
to form judgment regarding the mental potential of these children." It is
difficult to identify very young children who have minimal problems of
intellectual functioning. Kirk (1962), in demonstrating that formal pre-
school training is of tremendous benefit to the handicapped, also reported
great difficulty in locating the mildly retarded preschooler.

The medically oriented census has been gradually expanded at the state
level to include input from a variety of agencies having contact with handi-
capped children.

The school census has been a standard procedure for enumerating
handicapped children. The mental retardation state plans of New York
(1965) and Delaware (1965) indicated the existing system of school
census was very inefficient, and both states recommended strengthening
the census to assure reporting of all handicapped children from birth to
age 21.

Attempts to coordinate census procedures have involved many public
and private agencies. All of these efforts have been plaaued by critical
logistical and financial limitations.

Hunt and Huyck (1965) report that in 1964, more than 10 per cent
of all nonwhite mothers in the U.S. gave birth without a physician in
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attendance. The rate exceeded 20 percent in several Southern states. Many
of these children, now entering elementary school, possess handicaps which
are undetected due to the absence of any professional or medical contact.
Unfortunately, a comprehensive census of all handicapped children which
could have identified those in need of help, has been too costly to conduct.

The issues of privacy and dignity of the individual also create many
problems. The Task Force on Law of the President's Panel on Mental
Retardation (1963) noted that privacy and dignity of the disabled are
very difficult to preserve. Because some persons attach a stigma to those
who are handicapped, the task force recommended that judicial and admin-
istrative procedures be adopted to protect the privacy of the handicapped
person and his fanAy as much as possible.

A census of the handicapped can report more accurate information for
those with certain disabilities than for those with other handicaps. In
general, those handicapping conditions which can be observed with the
eye or ear tend to be reported more frequently to educational, clinical,
health, and welfare agencies than mental and behavior conditions despite
the fact that the latter affect a greater proportion of the public.

Screening and Re-evaluation

In the schools, screening techniques and instruments help to locate
children who may experience learning difficulty and need special assistance.
At an early stage of the total evaluation process, behavior of the child is
observed and inferences are made as to what Newland (1971) describes
as learning-processes, emotionality, achievement or aptitudes." Newland
points out that group intelligence tests "have Click major value for the initial
identification of the mentally superior; have decreased screening value
(but still practical) with respect to the mentally retarded; and are of still
less screening value in reflecting verbal learning capacity as we go from the
socially and emotionally maladjusted to the speech-impaired, the sensory
handicapped and the seriously involved orthopedically handicapped."

While screening will discover many children appearing to need special
services, many children will be improperly diagnosed. Poorly trained
screening personnel and the lack of fo!low-up after screening have often
set in motion a rigid process in which children are "tracked" into acqui-
sition of unnecessary labels and then placed in inappropriate educational
environments. It is of paramount importance for frequent re-evaluation
based upon the concept of maintaining handicapped children in a regular
school situation as much as possible. The flexibility to enter, leave, and
re-enter both special and regular school programs must be provided.

A growing body of case law is rapidly developing in the technique and
procedure of educational placement. In Hobson v. Hansen (269 F. Supp.
401, 1967), Judge J. Skelly Wright held the system of educational place-
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ment in the Washington, D.C., schools illegal and ordered its abolition.
Under the "tracking" system, students were given intelligence tests in the
elementary grades and placed in honors, general, or special education
classes on the basis of their test scores. The Hobson decision cited the
placement procedure as a violation of the equal protection clause of the
U.S. Constitution.

Stewart v. Philip,s CiviI Action No. 70-1199-F D.C. Mass., Feb. 8,
1971) made far-reaching implications for placement procedures. Citing
Wisconsin v. Constanteneau (91 S. Ct. 507, jan. 19, 1971), where the
U.S. Supreme Court held that the state violatek due process of law when
its action has the effect of stigmatizing a person, the Massachusetts District
Court ruled that a child may not be placed or retained in a special class
without a hearing.

Litigation like Diana, Hobson, and Stewart yield guidelines for place-
ment procedures, emphasizing that the due process rights of children and
their parents demand the right to a hearing and frequent re-evaluation.

Status
The purpose of providing special educational assistance to handicapped

children is to enable them to achieve to their full potential. Most profes-
sionals realize that the earlier special services can be provided, the greater
is the opportunity .to influence the ultimate role of children in society. To
achieve this objective, effective systems of census toking, identification,
screening, placement, evaluation, and re-evaluation need to be imple-
mented.

Identification and Reporting

In some states, this process of identifying and maintaining records on
handicapped children begins shortly after birth. Although the respon-
sibility may be assigned to various agencies, it most often is located within
the state health agency. For example, Massachusetts assigns this respon-
sibility to the department of public health.

Within ten days after the date of birth of any child in the Commonwealth
with a congenital deformity or birth injury which may lead to an incapac-
ity or disability, the hospital wherein such birth occurred shall report
such congenital deformity or injury to the department on a form to be
furnished by said department. The contents of such report shall be solely
for the use of the department and such report shall not be open to public
inspection or constitute public record. (Ch. 111 Sec. 673 Mass. Gen.
Laws)

Many states have school health laws which contain a standard provision
requiring every local administrative unit to identify and report children
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suffering from various physical defects and to report such defects to the
parents or guardian for "correction" or further evaluation. The following
Maine law is a good example:

The Superintendent, the school committee, or school directors of admin-
istrative units shall cause every child in the public schools to be separately
and carefully tested and examined at least once in every school year to
ascertain whether he is suffering from defective sight or hearing or from
any other disability or defect tending to prevent his receiving the full
benefit of his school work or requiring a modification of the school work
in order to prevent injury to the child or to secure the best educational
results. The committee, or school diroctors, shall cause notice of any
defect or disability to be sent to the parent or guardian of the child, and
shall require a physical record of each child to be kept in such form that
the commissioner shall prescribe after consultation with the department
of health and welfare. (RSM Sec. 41-62)

The chief variation among laws of this type is the assignn _ nt of who
identifies and reports the child. In most states, this responsibility is given
to the classroom teacher. In Colorado, for example:

Every teacher in the public schools shall report the mental, moral and
physical defectiveness of any child under his supervision as soon as such
defectiveness is apparent, to the principal, or where there is no principal,
to the county superintendent. (Sec. 123-23-17 CRS)

In West Virginia, the teacher is given even more specific responsibility:

A state-wide school consus of mentally and physically handicapped
persons of all ages shall be made during the first week of the school term.

. and at a corresponding time each five years thereafter. The school
census shall be taken by the teachers under direction of the county
superintendent.... (Ch. 18 Sec. 1814 WVCA)

Virginia law also places the responsibility on the principal or eacber"
but restricts identification to children with vision and hearing problems.

The Superintendent of Public Instruction shall prepare or cause to be
prepared, upon the advice and approval of the state board of health,
suitable test cards, blanks, record books, and other needed appliances, to
be used in. testing the sight and hearing of the pupils in the public schools,
and shall also obtain necessary instructions for the use thereof; and shall
furnish the same free of expense to all the schools of the state, upon
request of school board .of any county, or city, accompanied with the
statement from the clerk thereof, that the board had, by resolution,
adopted the use thereof in the schools under their charge. Within fifteen
days after the beginning of thc term, or after receiving such material,
the principal or teacher in all such schools shall test the sight and hearing
of all the pupils under their charge, and keep a record of such examina-
tions in accordance w..,11 instructions furnished. Whenever a pupil is found
to have any defect of vision or hearing, or disease of the eyes or ears,
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the principal or teacher shall forthwith notify the parent or guardian, in
writing, of such defect, with a brief statement thereof. Copies of the report
shall be preserved for the use of the Superintendent of Public Instruction
as he may require. (Sec. 22-248 Code of Va.)

To_rectify problems of data collection and use, some states have created
specific provisions within their special education laws. The following is an
example from Alabama:

each school board in the State of Alabama shall take a careful and
thorough survey of persons who (if thereafter certified by a specialist)
would probably qualify as exceptional children residing in its school dis-
trict, which survey shall show the name, age, sex and type of exceptionality
of each exceptional child found by it. All such data descriptive of an
individual person (as contrasted with compilations made therefrom which
do not reveal information about specific individuals) shall be maintained
in strict confidence and shall not be made available to anyone except to
the survey-takers (in connection with those individuals who are reported
by them), the appropriate superintendent and his staff, the appropriate
school principal, the individual child's parent or guardian, and such other
persons as may be designated in regulations adopted by the State Board
of Education and under such conditions as may be provided therein.
(SB 13 Acts of 1971)

Massachusetts law is noticeably different, because it involves the col-
lection of census data by the commissioner of education with assistance
from other agencies:

The commissioner of education shall conduct an annual survey with the
cooperation of the supervisor of special schools and classes and the direc-
tor of the division of the blind, and with such other assistance as he may
deem necessary to determine the number of blind children in the common-
wealth. (Ch. 69 Sec 33 Mass Gert Laws)

The laws of the states do not have uniform provisions for the frequency
of census taking of handicapped children. While Massachusetts requires an
annual census, Alabama is on a periodic basis. The following Delaware
law provides for continuous census taking:

The principals, superintendents, teachers, and visiting teachers in every
school district, in accordance with the rules of procedure prescribed by
the State Board of Education, as it may direct, on or before the 15th day
of May of each year, and thereafter throughout the year as new cases are
discovered, every child within any school district between the ;.:kirono-
logical ages of 4 and 21, who because of apparent exceptional physical
or mental condition, is not now being properly educated and trained, and
thereafter the State Board of Education, as it may direct, with the aid of
cooperating agencies, shall examine such child and report whether the
child is a fit subject for special education and training. (Section 3105
DCA)
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When operating effectively, census pro edures identify children who may
need special educational assistance. The final decision occurs only after a
child is carefully and thoroughly evaluated. State laws pertaining to eval-
uation vary in the amount of specificity of procedure mentioned. While
language is included in some states, others specify responsibility for final
decision making, review of procedures, and tests to be used.

Analysis of evaluation and placement statutes reveals a number of di::,r--
ent elements which need consideration. In many of the state laws, evalua-
tion and placement are discussed in the same sections. An example of this
type of law is the following from Alaska:

1. The parent or guardian of the child or the local administrator of
special education may submit the application. If the administrator submits
the application, he must have the full knowledge and consent of the parent
or guardian.

2. The application is submitted on forms provided by the department
of education to the governing body of the local district. The school
board shall forward the application to the commissioner of education.

3. After the child has undergone an evaluation that is defined by the
regulations of the department by qualified personnel to determine whether

or not the child is capable of benefiting from enrollment in special
education, the commissioner is responsible for final certification of a child
for special education services. (Sec. 14.30. 330 Alas. Stats.)

A common element in evaluation and placement laws is the designation
that personnel must be qualified. Within the definitions section of the
Florida law, it is stated, "The term exceptional children as used in the
Florida school code means any child or youth who has been certified by a
specialist qualified under regulation of the state board of education to
examine exceptional children. . . ." (Sec. 288.041 Fla. Stats.) Michigan
law says that physically handicapped and emotionally disturbed children
may not be enrolled in a special education program except with a certified
diagnosis "by competent and appropriate professional authorities accept-
able according to the standards of the superintendent of public instruction."
(Sec. 340.771 and Sec. 340.775A CCM)

Other states specify the type of specialist who will certify. Arkansas law
specifies, for example, that handicapped children will be "determined by
competent medical authorities." (Sec. 89.2102 Ark. Stats.) Similarly, Colo-
rado law specifies that the "determination of the physical handicap of a
child shall be made by an individual examination conducted by a licensed
physician." (Sec. 123-22-7 CRS)

Many states specify that prior to placement in classes for the mentally
retarded, a child must be examined by a qualified psychologist. Nebraska,
for example, has this type of provision:

A trainable mentally retarded child shall mean a child who is mentally
retarded but who, as indicated by a diagnostic evaluation, including an
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individual psychological examination administered by a person holding
valid Nebraska examiner's credentials for administering psychological
examinations as issued by the State Department of Education. . (RSN
43-612)

Legal language srecifying the type of test to be includeL in the selection
and placement procedure is unusual. The California legislature, after the
decision made ia the Diana case, enacted the following law:

Before any minor is admitted to a special education program for men-
tally retarded minors established pursuant to this chapter, the minor shall
be given verbal or non-verbal individual intelligence tests in the primary
home language in which the minor is most fluent and has the best speaking
ability and capacity to understand. Such tests shall he selected from a list
approved by the State Board of Education. (Sec. 6902.06 Cal. Stats.)
Louisiana law is somewhat unique regarding evaluation and placement

because it assigns partial responsibility for these activities to special educa-
tion centers located in state colleges and universities:

Special education centers located in state collegs and universities arc
designated as the competent authorities for the evaluation of handicapped
and other exceptional children in the pubiic schools.

In parish and city school systems served by one or more college special
education centers, it is hereby established that such special education
centers are designated as the competent authorities for the psychological
and educational diagnosis and evaluation of handicapped and other excep-
tional children, and that pupils may be assigned to such special classes or
facilities only upon the recommendation of said special education centers
or other persons or agencies approved by the State Department of
Education.

In parishes or city systems not served by a college or university special
education center, pupils may be assigned to special classes or facilities only
upon the recommer dation of other competent authorities approved by the
State Department of Education. (LRS Sec. 1950)

Re-evaluation

Some states specify that periodic re-evaluation of children placed in
special programs must occur. Arizona law, as an example, provides:

The placement of a child in a special education program shall be reviewed
by the chief administrative official of the school district or county or such
person as designated by him as responsihie for special education once each
semester, if requested by the parent or guardian of the child or recom-
mended by the person conducting the special education program. A copy
of the results of the review shall be submitted to the person making such
request or recommendation for review. (Sec. 14-1014 ARSA)

Similarly California law provides that an annual review must occur 4x
the placement of "educationally handicapped" children:
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The admission committee shall annually (1) review the appropriateness
of the placement of minors in special educational programs under the
provisioni; of this chapter and (2) submit recommendations as to the
return of such minors to the regular school program, continuarce in the
program for the educationally handicapped, transfer to other special edu-
cation programs, or referral to other agencies. (Sec. 6755.1 Cal. Stats.)
Another provision in some states pertains to placing children in special

programs for trial periods to determine if such placements are appropriate.
The following Colorado statute is an example: "1-11, final approval of the
enrollment of any eligible handicapped child in a special educational pro-
gram shall be made by the board of education of the school district pro-
viding such program and such child may be enrolled for a trial period not
exceeding nine months." (Sec. 123-23-7 CRS)

Placement Committees and Parents

Since some states realize that evaluation and placement of children in
special programs on the basis of single tests or individual professional
opinion may not always render a clear-cut decision, they have established
placement, child study, or staffing committees. These committees primarily
focus on the educable mentally handicapped, learning disabled, and emo-
tionally disturbed. Some states use the committee approach to evaluate and
place handicapped children.

A recently enacted law in Alabama includes provision for a typical
placement committee:

Placement Committee means a committee so designat d and appointed
by the superintendent for determining the eligibility of exceptional chil-
dren for placement in special school programs or classes, which committee
shall be composed of representatives from the fields of medicine, educa-
tion and psychology whenever practicable. Said committee, after study of
all data awilable on each exceptional child, shall make recommendations
concerning each child's admission to a school program or class or with-
drawal therefrom. (SB 13 Acts of 1971)

Illinois follows the concept but uses different language:

The Superintendent of public instruction shall make rules for and shall be
responsible for determining the eligibility of children .to receive special
education. No child shall OL eligible for special education facilities except
with a carefully completed case study fully reviewed by professional
personnel in a staff conference and only upon the recommendation of
qualified specialists. In determining the eligibility of children he shall
include in the rules definitions of case study, staff conference, and quali-
fied specialist appropriate to each category of handicapped children as
defined in this Article. No child shall be eligible for admission to a special
class for the educable mentally handicapped or for the trainable mentally
handicapped except with psychological evaluation and recommendation
by a school psychologist. (Sec. 14-8.01 111. Stats.)

d84
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The state laws regarding evaluation and placement do not devote ex n-
sive attention to the role of parents. Some states require that prior to
psychological testing of a child, a parent must grant approval. Perhaps the
largest involvement of parents occurs in California where after an evalua-
tion committee decides to place an educationally handicapped child in a
special program, they must adhere to the following procedure:

No minor shall be required to participate in a program for educationally
handicapped minors unless the admission by such committees has per-
s'onally consulted with the parent or guardian of the minor regarding the
learning disorders of the minor and the objectives of the program. and the
parent or guardian has subsequent to such counseling and prio; to par-
ticipation in a special educational program, filed writte--1 consent to such
participation with the governing board of the school district or with the
office of the county superintendent of schools, (Sec. 67,-5.3 Cal. Stats.)

Alabama law requires that: "No child shall bc given special services
under the terms of this act as an exceptional child until he is properly
classified as an exceptional child. Provided, however, the child's parent or
guardian shall be informed of the reasons for such classification." (SB 13
Acts of 1971)

Another example of parental involvement is the following from Arizona:
"The chief administrative official of the school district or county or such
person designated by him as responsible for special education shall place
the child, except that no child shall be placed or "etained in a special edu-
cation program without the approval of his parent or guardian." (Sec,
14-10103 ARSA)

Colorado law is unique, because while it provides for parent approval
for the testing of children who are suspected of having mental handicaps,
it also establishes a procedure for parents who disagree with the test results:

The determination of the mental handicap of a child shall be made by
individual examination conducted by a psychologist with the consent of
the parent or guardian of the child. In the event that the parents or guard-
ian of the child disagree with the determination of the psychologist or
the placement of the child, they may refer the child to a psychologist of
their own choice, and at their own expense, and submit such evaluation
to the Board of Education. The Board of Education shall have the ulti-
mate right of placement of children attending the public schools within
their jurisdiction. (Sec. 123-22-7 CRS)

Recommendations
The concept of equality is often interpreted to imply that government

will treat everyone the same. While certainly this should apply to all due
process considerations, it becomes more complex when applied to govern-
mentally sponsored human services, since no two individuals are the same.

Two people who come to a hospital with a complaint that their leg
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hurts may have totally different ailments and require quite different Terne-
dies, despite the fact that the presenting problems were the same. RI- the
one patient the remedy may be medication, while for the other, it may be
amputation. Certainly amputation, a most severe form of treatment, should
only be utilized for persons whose diagnosis requires such treatment and
not for all persons having leg problems. Thus in this example, equality
means equal access to appropriate service, although the nature of the
service may be quite different.

As noted in Chapter I , there is a growing awareness among educators
and the public that students, similar to the above patients, have different
problems in learning which require different remedies. Thus as Coleman
(1968) has noted, equality can only be determined by the quality of each
child's achievements rather than solely the equal distribution of r:;ources.

The greatest difficulty in the achievement of such equality is linking the
child with the appropriate educational service. As discussed in Chapter 2,
handicapped children have historically been given labels that have medical
or psychological meaning, but little relevance to determining the appro-
priate educational remedy needed.

In recent years much attention has been given to this problem and more
effective evaluation procedures have been developed. However, a lag
between such knowledge and its implementation still exists as evidenced
by the Diana case cited earlier. Even when appropriate diagnostic tech-
niques are used by schools, they arc often unreliable, either because they
were applied by insufficiently trained persons or because insufficient time
was allotted to conduct a thorough diagnosis.

Certainly we would be skeptical about having open heart surgery if the
sole recommendation was from a medical student after only a 60-minute
examination. And yet many children are placed in special education or
denied such education on a similar basis.

In order to plan services effectively, school distriet, need to Know the
numbers of children having varying learning problems and the geographical
distribution of such children. It is imperative that screening procedures be
utilized to locate those children and that more intensive evaluation be
given in order to determine whether they truly have problems and what
educational help is needed.

Such procedures, followed by sufficient numbers of personnel, must be
an ongoing part of a school's program. The needs of children change; thus
the services they receive must change accordingly. Just as it is folly to keep
a patient on rItibiotics after the infection has cleared up, so it is folly to
keep a handicapped child in a special environment once he can function
adequately in a normal environment.

Therefore it is recoinnwnded: Public school districts be required by
lab, to maintain an ongoing program of screening and evaluation to locate
handicapped children and prescfibe appropriate educational services foi
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such children. State education agencies v determine appropriate eval-
uation procedures and set standards of competence for persons conducting
such programs. School districts should be responsible for obtaining and
maintaining such evaluations on all children residents of the district regard-
less of whether such children are presently in school. To accomplish this
task, school districts and the state should be authorized to obtain appro-
priate records from other public agencies and to contract with other public
and private agencies for assistance.

Every child placed in a special educational pro grain should be thor-
oughly re-evaluated each year at least.

As a result of the Diana and the Pennsylvania Association r Retarded
Children cases described in Chapter 4, there has been growing concern
about possible violations of due process rights in the identification
and placement or non-placement of children in educational programs.
Any adjustment of a child's educational program is a serious matter. Until
recently, schools have operated with total authority in this regard, and no
due process was available to the child or his parents. This is similar to a
hospital doing surgery without consulting with or obtaining the patient's
approval. While the implementation of full due process will be burdensome
to the schools, it serves the child's best interests and, most importantly,
enhances the rights to which he is entitled.

Therefore it is recommended: Procedures be implemented to assure
due process rights of all children and their families in all educational
activities that Inay result in program adjustments, different than those
provided normal children or which deny a child access to educational
services he or his family feels he needs. Such procedures should include
the followitig:

1. evaluation on the basis of Jo: insistent with the culture of the
child.

2. evaluation conducted in the primary language of the child.
3. parental right to obtain an independent evaluation of their child at

public expense if necessary.
4. a due process hearing in which the parents meet with school o c als

to determine appropriate placement. In this regard, parents should be
entitled to advance notification, access to appropriate school records, repre-
sentation by legal counsel and provision of additional evidence concerning
their child.

5. official transcripts of the due process hearing should bc aintained,
and parents should have the right to appeal decisions resulting from such
hearings to the state education agency or directly to the appropriate court.



Administrative Responsibility
Background

Fundamental to the problems associated with educating the handicapped
child is the issue of advocacy. Too often local school officials are heard to
say, "This is a state function, and the state should pay most of the costs."
And too often the state responds similarly, "We have no authority to inter-
vene in this arca. It is a local matter." And so the children wait.

For many years the only specific legislation concerning education of the
handicapped, and consequently the only designated administrative respon-
sibility, provided for state institutions or residential schools. Now, all states
have some legislation which defines some of the local district responsibili-
ties for handicapped children.

The first mandatory laws establishing education programs for handi-
capped children were enacted in New Jersey (1911), New York (1917),
and Massachusetts (1920). They directed local school districts to deter-
mine the numbers of handicapped children in their jurisdictions. In the
case of the mentally retarded, local school districts were required to pro-
vide special classes when at least 10 children were identified. At the time
of this writing one-half of the states retain permissive statutory authority,
while the others mandate services.

The issue of mandatory or permissive legislation for education of the
handicapped is often thought of as the "shall" or "may" controversy.
Because of the many complex considerations it is clear that such a dichot-
omy is too simplistic. Despite permissive legislation some states have made
significant progress because of outstanding state education agency leader-
ship and high levels of state finance. Mandatory law conveys a commit-
ment and priority of the state and can require certain behaviors from
school administrative personnel.

If as described in Chapter 1 education is a state responsibility and handi-
capped children are entitled to an education, then the advocacy for imple-
mentation of this entitlement must reside with the state. Unfortunately, the
reluctance of most states to assume this position encourages reluctance by
the local education agencies to provide all handicapped children with edu-
cational opportunities to develop to their fullest potential. It is in such
cases, where the state and its school districts and other entities have been
recalcitrant in advocating for handicapped children, that the mandatory
laws are enacted to force such advocacy.

40
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However, mandation without machinery for enforcement has little value.
Generally states which have mandatory legislation do not have a greater
percentage of handicapped children receiving an education than those with
permissive legislation. Very few mandatory laws contain provisions penal-
izing education agencies for fail, ?, to comply with the mandate. Acker-
man and Weintraub (1971), in surveying school districts in six states in
1967, found districts in several states where education officials were
unaware of the mandatory provisions of their state school law.

If this is true, then who will advocate education for handicapped chil-
dren? Some states have legislated the establishment of a division, section,
or bureau within the state education agency to administer and stimulate
the development of education programs for handicapped children. Although
most state education agencies have created divisions without legislation,
they are often moved up and down the bureaucratic hierarchies depend-
ing on the reorganization plan of the year. A perfect example of this move-
ment is the history of the effort to create an advocate agency within the
U.S. Office of Education. By executive order in 1963, President John F.
Kennedy established the Division of Handicapped Children and Youth
within the U.S. Office of Education. Primary responsibility of the division
was to administer the training and research provisions of P.L. 88-164, The
Mental Retardation Facilities and Community Mental Health Center Con-
struction Act. Eighteen months later, the division was disbanded.

A reorganization, which c!osely followed Congressional passage of the
Elementary and Secondary Education Act of 1965, found the division's
authorities scattered throughout the Office of Education. Visibility in the
federal bureaucracy was lost. So was the integrity and cohesiveness of 'Pro-
grams. New York Congessman Hugh Carey (1965), Chairman of the
House Ad Hoc Subcommittee on the Handicapped, summed up the situa-
tion well:

It would seem that instead of an office in which all of these programs
were collected and given exquisite visibility, if may use that term, that
the current situation is that the matters of supervision, administration,
dissemination of information, and grouping of programs, and all the vari-
ous functions in which the special educator would have an interest arc
now myriad in a number of sections within the Office of Education.

In the past few years, states have accelerated their efforts to adopt the
mandatory" approach to program stimulation. Since 1965 seven states

have adopted mandatory legislation for all categories of exceptionality.
Twenty-six states have some form of mandatory provision within their state
codes.

Six Forms of Mandation

Six basic forms of mandation have been enacted by state legislatures:
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I. Full Pr( wdationThose laws rcquire that when children are
identified as meeting the criteria to define the exceptionality, programs
shall be provided. Rhode Island's law of this type applies to mentally
retarded and physically and emotionally handicapped children who are
unable to progress through normal education and development:

In any city or town where there is a child within the age range as desig-
nated by the regulations of the State Board of Education, who is either
mentally retarded or physic.,illy or emotionally handicapped to such an
extent that normal educational growth and develorment is prevented, the
school committee of such city or town shall provide such type of special
education that IA ill best satisfy the needs of the handicapped child, as
recommended and approved by the State Board of Education in accord-
ance with its regulations. (See. 16-24-1 R.I. Acts)

1. Planning and Programming AlwidationThis form of rnandation re-
quires planning prior to required programming. This approach is increas-
ingly being adopted by the states. An Alabama statute serves as the
example:

Each school board shall provide not less than twelve consecutive years of
appropriate instruction and special services for exceptional children.
(Act 106, Laws of 1971)
Within one hundred twenty days after the completion of said census,
each school board in the State of Alabama shall prepare and adopt an
incremental five year plan commencing with the school year beginning in
September 1972 for the implementation of appropriate instruction and
special services for exceptional aildren residing in its school district,
including a reasonable procedure for obtaining certifications of excep-
tional children by a specialist. (Sec. 4-SB 13 Laws of 1971)

3. Planning MandationThese laws mandate only a requirement for plan-
ning, but can he powerful vehicles to encourage program development, if a
review of the plans occurs at the state level.

The county board of school directors cooperatively with other county
boards and with boards of directors of districts of the second, third and
fourth class shall prepare and submit to the Department of Public Instruc-
tion on or before the 1st day of July 1956, for its approval or disapproval,
plans for the proper education and training of all exceptional children in
districts of the second, third and fourth class in accordance with the
standards and regulations adopted by the State Council of Education.
Plans as provided for in this section shall be subject to revision from time
to tiri.e as conditions warrant subject to the approval of the Department
of Public Instruction. (PS Sec. 1372)

4. Conditional MandationThis law requires that certain conditions must
be met in or by the local education district before mandation takes effect.
An example is provided in Alaska where, because of a small and widely
scattered population, a minimum of five exceptional children have to be in
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residence in an area served by a lo,al school district or state operated
school before programs are required.

(a) A borough or city school district shall provide for special services
for each classification of exceptional children represented by not less than
five children residing in the district.

(b) The department shall provide for special services in a school in
the state-operated district for each classification of exceptional children
represented by not less than fiv,: children residing in the district. (See.
14.30.186 Alas. Stats.)

5. Mandation h Petition This type of law places the burden of respon-
sibility for program development on the community in terms of parents
who may petition school districts to provide programs. In Arkansas the
petition process may occur when, in a school district, "5 or more of any
one type of handicapped child, or types which may be taught together, . .

are identified. The law also says:

in aLy school district where proNrly interested persons or agencies or
the parents or guardians of five or more of any one type of handicapped
children, or of types which may be taught together, petition the Board of
Education of that district for a special class, it shall be the duty of the
school authorities to request the State Board of Education to cooperate
in the establishment of such classes under the rules and regulations estab-
lished for this purpose by the State Board of Education. (Sec. 80.2105
Ark. Stats.)

6. Selective Mandation-1n this type of law, not all disabilities are treated
equally, ,-Jch as in Virginia where programs for hearing impaired children
are selectively required:

The State Board of Education shall prepare a program of speciid educa-
tion designed to educate hearing impaired children of ages two to twenty
who require such a program to attain a scholastic achievement commensu-
rate with their ability. (Sec. 22-9.1 Code of Va.)

The mandatory provisions of some states are more comp, hensive than
those in other states. The mandation legislation of some states includes
provisions for planning, staffing, enforcement, and program finance includ-
ing funds for instructional materials, transportation, ad consultative
assistance.

Mandatory legislation that does not contend with the many complex
details results in education programs of poor quality. One state, for exam-
ple, recently enacted a law mandating the establishment of classes for the
learning disabled. No consideration, however, was given to providing facili-
ties and materials. The most blatant omission was the lack of any provision
for staffing the program.

Since the state bears the constitutional and legal responsibility for pro-
viding education, it seems logical to assume that responsibility for the edu-
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cation of the handicapped in state institutions is a perfunctory matter. Such
is not the case. The majority of children residing in state institutions for
the mentally retarded and emotionally disturbed do not receive educational
services. Many of these children are severely impaired and would profit
immensely from instruction in self-help skills such as dressing, feeding, and
bathing. It is interesting to note that the Attorney General of Minnesota
recently ruled that self-help education is as much a part of elementary and
secondary education as any other part of the curriculum.

A 1971 survey of state educational practices in institutions for the
mentally retarded, conducted by the State-Federal Information Clearing-
house for Exceptional Children, indicates that few state departments of
education discharge any responsibilities for the state institutions for tZ:c2
mentally retardedwith the exception of administration of federal pro-
grams. In the state of Washington, however, the Office of Public Instruction
bears the administrative responsibility for the education of children age6 to 18 who a re in state institutions for the mentally retarded and in
correctional institutions.

Litigation pending in the United States District Court for the Eastern
District of Pennsylvania will undoubtedly clarify some state administrative
responsibilities for providing education programs for handicapped children
in institutions. In the case, Pennsylvania Association for Retarded Children
v. Commonwealth of Pennsylvania (Civil Action No. 71-42), the plaintiff,
on behalf of 13 severely mentally retarded children, contends that denial
of educational services deprives these children of the equal protection of
the laws guaranteed by the Fourteenth Amendment of the U.S. Constitu-
tion. The children, who reside in the state's institutions for the retarded,
currently receive no educational services. It is significant to note that manyof these children were also denied educational services by local school dis-
tricts prior to institutionalization. The plaintiff has introduced evidence
indicating the authority for organizing and supervising classes in state
it:stitutions is under the Jurisdiction of the Pennsylvania Department of
Public Instruction.

Schools and Classes in InstitutionsIt shall be within the jurisdiction of
the Department of Public Instruction to organize and to supervise schools
and classes according to the regulations and standards established for the
conduct of schools and classes of the public school system in the Com-
monwealth in all institutions wholly or partly supporLd by the Common-
wealth which are not supervised by public school authorities. (PS Sec.
1926)

Status
In each state, a state agency is charged with the responsibility for admin-

istration of programs for handicapped children. Ackerman and Weintraub
(1971) discerned three basic approaches to the delegation of responsibility.
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The most common approach is to charge responsibility to the chief legal
educational agent of the state, usually the state board of education, or in
some cases the chief state school officer. The responsibilities delegated to
that authority may be general or specific. Nevada, for example, has general
responsibilities:

The State Department of Education shall prescribe minimum standards
for the special education of physically and mentally handicapped minors,
and so apportionment of state fund. shall be made by the superintendent
of public instruction to any school district on account of the instruction
of physically or mentally handicapped minors until the program of instruc-
tion mentioned therein for such handicapped minors is approved by the
state department of education as meeting the prescribed minimum stand-
ards (NRS Sec. 388.520)

The state of Connecticut has charged its state board of education much
more specifically:

a) State board of education shall provide for the development and super-
vision of_ the educational program and services for children requiring
special education and may regulate curriculum conditions nd instruction,
physical facilities and equipment, class composition and size, admission
of students, and the requirements respecting necessary special services
and instruction to be provided by town and regional boards of education.
Said board shall supervise the education aspects of the training of all
children requiring special education who are residing in or attending any
child caring institution receiving money from the state= b) The secretary
shall designate by regulation, subject to the approval of the state board
of regulation, the procedures which shall be used to identify exceptional
children. c) Said board shall be the agency for cooperation and consulta-
tion with federal agencies, other state agencies, and private bodies on
matters of public school education of children requiring special educa-
tion; provided, the full responsibilities for other aspects of the care of
such children shall be reserved to such other agencies. (Sec. 10-766 Conn.
Stats.)

The second approach, used in several states to delegate authority for
special education, is to create an agency to administer the program. Indiana
law, for example, provides,

There is hereby created under the Indiana State Board of Education, a
Division of Special Education which shall exercise all the power and
duties set Out in this act. The governor shall appoint, on the recommenda-
tion of the state superintendent of public instruction, a director of special
education who shall serve at the pleasure of the governor. The amount
of compensation of the director shall be fixed by the governor. The duties
of the director shall be as follows: 1) general supervision of all classes
and schools for handicapped children in coordinating the work of these
schools; 2) to 'make, with the approval of the state board of education,
rules and regulations governing the curriculum and instruction, including
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licensing of personnel in the field of education, as provided by law; 3) to
inspect and rate all schools or classes of handicapped children in order to
maintain proper standards of personnel, buildings, equipment, and supplies.

. (See, 28-3522 Ind. Code)

A third approach, multiple agency authority, is not common. Massa-
ch,isetts uses this approach in delegating responsibility to several state
agencies:

The school committee of every town and regional school district shall
ascertain, under regulations prescribed jointly by the department of educa-
tion and ,he department of mental health, the number of children of
school age resident who are emotionally disturbed. (Sec, 71-46h Mass.
Gen. Laws)

All state constitutions designate education as a state responsibility. How-
ever, with the exception of Hawaii, state laws delegate specified authority
to local education agencies. Hence. the local education agency, as a recipi-
ent of delegated authority, is pivotal in determining the nature of educa-
tional programs for the handicapped. Graham (1962) discusses the critical
issue of local responsibility:

am amazed to note that when the local community opinion becomes
strong enough, or the parents apply the pressures of their organized
group, the ways and means are found. The community of the concerned
generally find ways of setting the objectives of education and the policitls
of a board of education. Where understanding of the children, their prob-
lems, and the advantages to both the childrzn and society are clearly set
forth we find progress. Where the community accepts these children and
its responsibility to them we find results.

Recommendations
In the ideal state where the right to an education is truly believed and

enforced, there would be little or no need to discuss mandatory legislation.
Such legislation simply reiterates what exists in most state constitutions.
But, w 2n many persons have been denied their rights, it is often necessary
to spell out those rights. Berger (1967) has described law as the means
the minority uses to assure appropriate conduct from the majority, when
such conduct is not naturally forthcoming.

Thus, mandatory legislation has been the tool that advocates of handi-
capped children have pushed through state legislatures to secure these
children's constitutional rights. However, the advocates have found in
many cases that the mandates were little more than philosophy and that
most state education agencies were either powerless or unwilling to enforce
them. The advocates have now turned to the courts to seek reliefand
slowly but surely are winning the right to an education for handicapped
children. But the court edict can do only so much, and handicapped chil-
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dren will not get the education they need if it is given through the lash of
the court.

Therefore it is recommendea. Sir:!ements expressing the mandate of the
state that the pi:blic schooLs provide for free education of handicapped
children be incorporated into state law and appropriate state administra-
tive literature. Mechanisms must be included in the law to grant the state
education agency enforcement powers sufficient to obtain compliance.
Sufficient time should be allowed to enable administering agencies to obtain
and allocate the necessary reso:a ces, but any such delays should not be
construed as a diminution of the children's rights. Provision should also be
made to permit administrative and judicial review of complaints lodged
against or,y responsible state or local agency failing to comply with the
mandate.

It is further recommended that there be created in the state education
agency a Division (or similar title) for Education of the Handicapped
which should be the state agent responsible for the development, super-
vision and regulation of programs to educate I ,uidicapped children through-
out the stale. The Division should be responsible directly to the head of the
state education agency. The Division should be responsible for conducting
and maintaining the state plan. In addition, its operating budget and total
special education budget should have visibility in the state education
ocyncv, so that it can be given proper consideration by governors,

tors and the general public.
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Background
Education of handicapped children requires coordination of many pro-

fessions and the careful allocation of many resources. It takes careful
planning to assure that personnel, equipment, facilities, and other elements
of a good program arr: there when handicapped children need them.

As educational prkTams for the handicapped have expanded, the need
for statewide planning and coordination has grown proportionately. The
overriding concern became how can the lirnited resources of state and local
government and private agencies be deployed to most effectively meet the
needs of the children. In 1960 at the White House Conference on Children
and Youth, John Gardner, later to become Secretary of Health, Education
and Welfare, said that "Each state should establish a permanent structure
to coordinate all public and private ser vices for the mentally handicapped,
to review legislation and to carry out overall long-range planning in rela-
tion to other services. ." (Rothstein, 1964)

National leadership for coordination and planning in mental retardation
was obtained with the 1963 passage in the Congress of Pl. 88-156, the
Maternal and Child Health and Mental Retardation Planning Amend-
ments. In that same year, the Congress made available funds for compre-
hensive state mental health planning.

To implement these laws governors set up state councils and committees
to engage in fact finding, planning, and development of recommendations.
It is estimated that over 40,000 persons participated in mental health plan-
ning alone.

Title VI of the Elementary and Secondary Education Act of 1966 pro-
vided direct grants-in-aid to the states to assist the development of pro-
grams to educate handicapped children. However, the law also required
that state plans be developed to show the state's needs, a procedure for
meeting the needs, and the role of federal funds.

While federal planning funds have provided great impetus to states in
recent years, state legislation requiring state planning for education of the
handicapped can be traced to tbe late 1940's. A Pennsylvania law required
that county boards of school directors, together with other county boards
and witb boards of directors of districts, shall prepare and submit to the
department of public instruction for approval, "plans for the proper educa-
tion and training of all exceptional children. ." (PS Sec. 1372)
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A significant step toward effective planning was taken by Illinois in 1965
when a law was passed making education for handicapped children manea-
tory. While this was not the first mandatory law, the Illinois law was the
first to relate implementation to planning. The law:

required that from 1965 until 1967 al counties in the state develop plans
for special education in conjunction with local advisory committees and
that in July 1967 all counties submit plans to the stao advisory council
on special education, which, jointly with the state Department of Public
Instruction would approve the plans. The school districts then had until
1969 to prepare to meet the requirements of the mandate. (Weintraub,
1971)

While only about 20 percent of the states have planning provisions
within their laws, all states have done some planning for education of
handicapped children either through state or federal funds.

It ic7 difficult, however, to assess the impact of past planning efforts on
actual program development and coordination. In many cases, planning
efforts have helped convey the needs of the handicapped to governmental
policy makers and the public and as such have fostered more positive pub-
lic attitudes and governmental action. Ackerman and Weintraub (1971)
note that planning laws, such as the above Illinois statute, forced local
school authorities to face more squarely the needs of handicapped children
n their communities. They also note state technical planning assistance,

which demonstrated practical approaches to meeting these needs, reversed
many negative attitudes of the local school authorities. Several states,
notably Texas, have hired private firms to assess state program needs and
to develop a plan. In developing Texas plan, hearings were conducted
around the state and numerous outside consultants called in. An opera-
tional plan was prepared and supporting legislation introduced. The plan's
implementation procedure was developmentally as well as _fiscally and op-
erationally feasible. The plan was endorsed by the state education agency,
the governor, and the legislature and is now being implemented.

However, to paraphrase Robert Burns, the best laid plans of mice and
men often are lost because they are politically unrealistic. Many state plans
have done little more than occupy space on a bookshelf, because they
called for resources or changes that were beyond the ability of the state to
produce. Another weakness is that many plans are often presented in
generalities, necessitating additional planning for implementation.

To facilitate planning and/or coordination as well as to provide advice
to administering agencies, many states have created advisory committees
on the education of handicapped children. These committees vary in their
responsibilities and their policy making authority. Their membership often
includes legislators, parents, professionals and representatives of govern-
ment agencies. About 25 percent of the states have legally izstablished
advisory committees.
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this
The main var ance among state planning statutes is their degree of speci-

ficity and the degree to which the varied agencies are bound by provisions.
The most general form of planning requirement is in Pennsylvania law

and simply requires that local education agencies submit plans to the state
ducation agency.

Tile following Idaho law is similar but more specific:

The board of trustees of each district in the state shall each year on or
before the tenth day of July report to the state board of education the
number of exceptional children as defined in Section 33-2002, Idaho Code,
and as further defined and described by the state board of education,
residine within the district who are entitled to school privileges as excep-
tional children and shall compute the average district per pupil cost of
providing special education for such children along wit:. the projected
plans and anticipated cost of providing special education during the fol-
lowing year and shall certify such to the state board of education. The
trustees shall periodically, as requested by the state board of education,
submit projected long range plans and a progress report of specia: educa-
tion as provided within the district or jointly with another school district.
(Sec. 33-2009 Idaho Code)

Perhaps the strongest state planning law was passed by the 1971 Ala-
bama legislature. The Jaw requires local school boards to establish five
year incremental plans to serve handicapped children. The plans may be
rejzcted if the minimum standards. developed by the state board, are not
met. In that case, provision exists for joint development of a plan or if that
fails, the imposition of a binding plan by the state board. Once plan is
developed by or for the district:

The State Board of Education shall have the primary responsibility for
enforcing compliance with such plans and with co:npliance of school
boards with its regulations and the requirements of the act. If any local
board fails or refuses to implement the pl-n provided for under this Act,
the Attorney General shall upon request of the State Board of Education,
or upon the request of any private citizen, bring civil injunctive suits to
enforce the implementation of such plan. If the State Board fails or
refuses to carry out any duties required of it by this Act, the Attorney
General shall upon the request of any private citizen, bring civil suits in
Montgomery County to require that such duties be performed. (SB 13
Laws of 1971)

A unique feature of this law is that in addition to providing for short
term planning, it also requires long range planning to occur during the
fifth year of the incremental planning.

During the fifth year of implementation of the incremental five-year plan
referred to above, each school board shall submit a long-range plan for
providing appropriate instruction and special services for excepdonal chit-
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dren and shall submit said long-range plan to the State Board of Edui.1-
tion for its review and approval or disapproval. Such plan, unless there-
after modified with approval of the State Board of Education, shall be
adhered to by the school board. Said long-rang. plans (and all modifica-
tions thereof) shall bc resubmitted to the State Board of Education for
_ts review and approval or disapproval at such intervals as may be
established by the said State Board in regulations but not in any event
less often than once every seven years or more often than once every two
years. Provided, however, that disapproval of a plan or any amendments
thereto shall bc only bzcause of failure of the plan to meet minimum
standa,.ds set out in regulations of the State Board adopted in accordance
with Section 5 of this Act, and any such disapproval must specify in
detail the reasons for such disapproval. The procedure for approving,
disapproving, establishing and enforcing such long-range plans shall be
the sat= ,! as that set forth hereinabove for the incremental five-year plans
and the long-range plans shall include such provisii,ns as may be appro-
priate for the following: (1) Establishment of special education classes,
instruction, curricula, facilities, equipment and special services; (2) Utili-
zation of teachers and other personnel; (3) Attendance requirements for
exceptional children; (4) Services for exceptional children whose condi-
tion will not Nrmit them to profit or benefit from any kind of school
programs and other services and facilities; and (5) Payment of tun
and other costs for attendance at appropriate semi-public or private
schools or institutions which may be able to provide appropriate services
for all or some exceptional ch:Idren in comparison with that which can
bc provided through the school system, such as, for example; Children's
Center of Montgomery; and Opportunity Center School in Birmingham.

(SB 13 Laws of 1971)

Advisory Groups

Some states have used advisory committees to develop or assist in the
development of state plans. The Illinois law cited earlier in this chapter
utilizes such an approach. Kentucky's law is Fimilar but gra..ts a state task
force of the Human Resources Coordinating Council considerably more
authority.

The Kentucky task force is composed of 11 members appointed by ihr:
governor, no more than five of whom may be professionally involved in
the education of exceptional children. Nonprofit organizations with state-
wide memberships and whose purposes include fostering or provid _ag pro-
grams for the handicapped, submit recommendations to the council. Repre-
sentatives from each department on the Human Resources Coordinating
Commission and the medical director of the Commission for Handicapped
Children serve as advisors to the task force.

The powers and duties of the task force include:

(a) Surveying needs, and the resources available for special education,
training, and related services for exceptional children;
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(b) recommending regulations to the Department of Educa ion and other
departments dealing with exceptional children;
(c) employing independent professional organizations and staff for serv-
ices not readily available;
(d ) fixing the terms of service of members of _egional task forces:
c) receiving and evaluating repor s ot regional task forces, and making

recommendations to and receiving recommendations from regional task
forces and regional councils;
(f) assuming the powers and responsibilities of any regional task force
which, in the judgment of the State TJK Force, cannot or will not fulfill
its functions, powers, or responsibilities:
(g) serving in an advisory capacity to the Department of Education, to
the Legislative Research Commission, and to the Human Resources
Coordinating Commission and Council:
(h) making recommendations to the Council, to school boards, to gov-
ernmLntal ager,:ies, to the Legislative Research Commission, and to the
legislature with respect to special education programs and related services
for exceptional :hildren. Such recommendations may relate to, without
limitation to, the recruitment and training of, and assistance to, teachers
in special education facilities, the transportation of special education stu-
dents, and the establishment of special education facilities within the
time limitations imposed by the act. (Ch. 47 HB Law3 of 1970)

Regional task km-Les, appointed by regional human resources councils,
are established to assist the state task force in ascertaining needs, evaluat-
ing resources, and recommending plans for state-wide programs for
exceptional children. Each regional task force submits plans for imple-
rnentation of special education programs and coordinated services through
!!lc_! Regional Human Resources nouncil to the state task force. If a regional
task force fails to submit its implementation plans, the state task force pre-
pares and submits a plan to the regional human resources council and the
state council. The task force submits its final reports and recommenda-
tions to the Human Resources Coordinating Commission which in turn
submits the report to the governor, state board of education, and the
legislative research commission.

Indiana's advisory council's planning function is limited to providing
advice to the state education agency:

The superintendent of public instruction shall appoint by September 1,
1969, a state advisory council whose duties shall consist of assisting the
department of public instruction in the development of a state-wide plan
to provide a free public school euucation meeting the special needs of
handicapped children. There shall be appointed seven (7) members who
shall serve for a period four (4) years, except that the initial appointments
shall be made for periods of one (1) to four (4) years. At the expiration
of these initial appointments, subsequent appointments shall be made for
four (4) year terms. Vacancies shall be filled in like manner for the
unexpired balance of the term. Because of the responsi1.fility of_ the state
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board of hc,..1th and the department of mental health for residential special
education program, the commissioner of health or his designate and .the
commissionet of the departminit of ment-1 health, or his designate, shall
he members of 1112 council, ex-officio.
Thc members appointed shall be citizens of the United States and 'of
this state and shall be selected on the basis of their knowledge of or
experience in problems of th2 . education of handicapped children.
The responsibilities of the state advisory council shall be to advise the
superintendent of public instruction and the commission on general educa-
tion regarding all rules and regulations pertaining to handicapped children,
to recommend approval or rejection of completed comprehensive plans
submitted by school corporations acting individually or in a joint school
services program basis with other corporations and to devise and recom-
mend to the superintendent of public instruction and the commission on
general education a comprehensive -lan which meets the special needs of
handicapped children in the event , school corporation does not com-
plete its plans by July 1, 1971, Any comprehensive plan developed by
the state advisory council shall be disseminated to all school corporations
affected by such plan and shall be advisovy.
The council shall organize with a ch'airman upon ten (10) days written
notice hut not s than four (4) times a yca:. The council shall con-
sider any comprehensive plan proposed by school corporations within
sixty (60) days after its receipt by the chairman. Members of the council
shall be entitled to reasonable amounts of expenses necessarily incurred
in the performance of their &Ades.
The superintendent of public instruction shall designate the director of
special education to act as executive secretary of the council and shall
furnish all professional and clerical assistance necessary for the, per-
formance of its powers and duties. (Ch. 396 Acts of 1969)

Another section of this law specifies that initial responsibility for plan-
ning lies with local agencies, involving the advisory council only in ar
approval role regarding local planning:

Each school corporation shall by July 1, 1971, complete and report to
the state superintendent of public instruction a comprehensive plan,
whereby all handicapped chqdren residents in the school corpoiation
district may be provided a free public school education which t-teets
their special needs. School corporations may cooperatively complete and
report by July 1, 1971, a joint school services program plan whereby all
handicapped children in the cooperating school corporations may receive
a free public school education which meets their special needs if such an
approach seems desirable due to population sparsity, geographic factors,
or other substantial reasons.
The programs operated by the Indiana state board of health and Indiana
department of mental health shall be given full consideration and may be
ufflized where appropriate. The superintendent of public instruction shall
furnish professional consultant assistance to local school corporations.
(CU. 396 Acts of 1969)
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Many states have advisory committees with no planning resporlibilities,
while some states have committees with no specific responsibilities at all.The authority of most such committees is largely limited to coordination
and advice.

A Coordinating Council on Programs for Handicapped Children inCalifornia has no specific functions assigned. The law merely specifies that
the council is composed of the director of education, the director of mentalhygiene, the director of public health, the director of rehabilitation, the
director of social welfare,- .pnd the director of the youth authority. Anotherexample where specific tasts are not spelled out in the law is Delawa.Here the governor is authorized to appoint a committee on the nt, -1- ofexceptional children. This committ serves in an advisory capacity toboth the state board of education a. the board of trustees of the Dela-ware State Hospital.

Montana limits its com ittee function to advice:The state superintendent of public instruction may aL)oint a volunteerboard of various exceptional child specialists to who:n the supervisor
shall frorn time to time, as directed by the state superintende,lt of publicinstruction, give a report and from thom he may receive counsel.
(75-1405)

New Jersey .s more specific in charg ng the committee to advise on
rules and regulations, the implementation of legislation and standards andqualifications for professional personnel:The Commissioner of Education shall appoint biannually an advisorycouncil with the approval of the State Board of Education which will

consist ot not less than 7 nor ?non, tlum 15 members representative ofprofessional and lay interests. The advisory council shall advise in thepromulgation of rules, regulations and the implementation of this act
and the establishment of standards and qualifications for the professionalpersonnel. The council shall serve without remuneration. (Sec. 19 Laws
of 1966)

The membership on advisory committees varies from state to state aslenced by several of the preceding examples. Another example is Vir-ginia which includes legislators on the Overall Advisory Council on Needsof Handicapped Children. The council includes among its 14 members a
state senator appointed by the president of the Senate and two members
from the House of Delegates appointed by the speaker of the house,aikota provides that the state board of public school educationshall be the advisory council on special education. (NDS Sec. 15-294)2)

RecommendationsIn this era of rapidly expanding demands on the public schools for edu-cational services to handicnpped children as well as increasing demandsfrom the legislature., and the public for greater education accountability,
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the importance of effective program planning takes on new magnitude.
There has emerged over the past few years a science of planning. Acro-
nyms and terms like Program Planning and Budgeting System (PPBS) and
Program Evaluation and Review Technique (PERT) are now common
education jargon. Even so effective state and local planning has been
minimal. Many of the most well intentioned planning efforts have failed,
because little attention was given to specificity and ri_ ''-ztic appraisals of
resources and politics. A plan must be more than a document; it must be a
strategy for achieving clearly stated goals and objectives. Federal funds
and technical assistance has greatly enhanced the competencies of state
education agencies to Wan for handicapped children. But significantly
greater state effort is needed. Such efforts must also include planning by
local education agencies which can then be orchestrated as part of a total
state plan.

/t is therefore recommended: State law provide for a planning mech-
anism to detail how all state and local education agencies and state
institutions intend to educate all handicapped children. Such plans should
be regulated and coordinated by the state education agency, which should
have authority to approve or dLapprove local or institutional plans and
prepare for such entities if they do not comply. Once approlvd, the plans
should be binding and only amended through application to the state edu-
cation agency.

State government is often top heavy with advisory committees, councils
and commissions, many of which are inactive. Thus states are usually
hesitant to add another such group to the list.

Yet it is evident from Chapter 1 that handicapped children have been
discriminated against in their efforts to obtain an education. To correct
this situation will requite significant additional resources and changes in
the behavior of many educators. For these reasons, it is imperative that
here be an advisory council for education of the handicapped to serve as

an advocate Tor these children and to make public their needs and the
progress of the state toward meeting these needs.

It is therefore recommended: State law provide for the establish-
ment and support of an advisory council for the education of handicapped
children. The membership of the council should not include any employee
of a state agency having responsibility for the handicapped. Members
should be appointed by the head of the state education agency or the gov-
ernor and should serve specific terms. The council should have authority to:

review and comment on the state plan
comment on relevant proposed rules and regulations,
provide advice, and
report annually to the state board of education, governor, legislature,
and the public their recommendations and on progress made by the
state in educating handicapped children.
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Background
Compared to the average cost of educating a normal child, education of

the handicapped is expensive. A recent study (RossmilIcr et al., 1970) of
24 school districts in five states indicates the cost of special programs for
handicapped children ranges from 1.18 times the cost of educating a
normal child for educating a speech handicapped child to 3.64 for educat-
ing a physically handicapped child. The higher costs ar. due primarily to
lower teacher-pupil ratios, auxiliary personnel, and tr isportation. The
study also notes that most classes for the handicapped with low teacher-
pupil ratio were housed in rooms desigri-d for over 30 students, thus
inflating unrealistically the per pupil cw, for facilitiec, operations, and
maintenancc.

There is evidence to suggest that demographic factors may also influence
the costs of special programs for handicapped children. For example, rural
areas having few deaf children may find the per pupil costs of special
equipment and facilities exorbitant.

The cost may not seem as large to an urban district which can distribute
the costs over a larger population. Transportation costs for handicapped
children in urban areas, when tralisportatioi, is not provided to regular
students, will also expand per pupil costs. The 1969 report of the Con-
ference of Large City Boards of Education in New York State found that,
on the basis of urban financial data, mentally retarded and physically
handicapped children cost three times as much to educate as normal
children, while severely mentally retarded and emotionally disturbed chil-
dren cost five times as much.

The U.S. Office of Education (SFICEC, 1970) estimates that during
the 1968-69 school year state and local governments spent $1,363,410,000
on education of exceptional children. This represents 33 percent of the
funds required for full service. RossmiHer et aL (1970), using tb 7ir cost
indices, project a minimum 1980 expenditure of about $7 billion to pro-
vide education to all handicapped children from ages five to 17,

The Analytic Study of State Legislation for Handicapped Children
(Ackerman and Weintraub, 1971) found that special programs for handi-
capped children tend to become a "i footbar in times of local edu-
cational austerity. These programs, according to the study, are often per-
ceived by general school administrators as "frills," resulting in their demise
or curtailment at the first attack on the local school budget. In addition,
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the study rated a strong positive relationship betwec the degree of pro-
gram development and the level of state support.

Ackerman and Weintraub point out that the characteristics of the pro-
grams developed also reflect the type of state support provisions. State
funding on the basis of a teacher unit allocation for a determined number
of pupils _tends to stimulate heavy domination of special classes. State sup-
port for facility rental but no capital outlay funds usually results in handi-
capped children receiving their education in inadequate facilities.

The study also found that in states where funding is allocated on a fixed
per pupil or unit basis, only a portion of the money was absorbed or
diverted into the general school or community coffers.

Butterfield (1969) pointed out that while less than five percent of the
mentally retarded reside in institutions. more money is spent to maintain
them than is spent on public education for the retarded. He estimates that
over $500 million was spent for institutional costs for the retarded in
1966. While this figure appears high, it reflects a 1966 national average
of $6.72 per day per patient for care and treatment compared to a $40
per day per patient cost in a general hospital and provides little more
than custodial care for over 200.000 retarded personshalf of whom
are childrenresiding in state institutions.

Rossmiller et al. (1970) demonstrate the high costs of residential pro-
grams for the emotionlly disturbed, deaf, and blind in comparison to
the costs of public day school programs. The median costs per pupil in
public day sch )ol programs for these children were as follows: emotion-
ally disturbed $1,563; deaf $2,419, lnd blind $2,197. The costs per pupil
in residential schools were as follows: emotionally disturbed $5,809;
deaf $4,195, and blind $6,924.

While the cost data often vary from study to study, it is obvious that
day school programs are significantly less costly than residentia, programs.
This differential becomes more exaggerated when projected over time.
Congressman Hugh L. Carey noted (Proceedings and Debates, 1968) that
given a minimum figure fol- the care of an institutionalized child of $7
a day or about $2,500 a year. the total cost of maintaining a handicapped
person for 60 years would be $150,000. If that same person were given
an education ($16,000) and was therefore employable, over a 40 year
period there would be a positive contribution of $60,000 rather than a
cost of $150,000.

As stated in the opening of this chapter, appropriate educational serv-
ices for handicapped children are niore expensive thaa services for normal
children. However, the goal of education for many handicapped children
is movement toward more normalized instruction: the faster that move-
ment the lc expensive education becomes. While there is little cost
benefit data available in this regard, particularly in the area of early child-
hood education, the economic logic of maxi-nal investment to reduce the
impact of handicaps on learning appears to be quite sound.
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Status
All states have some legal provisions for reimbursement to local school

districts for services to handicapped children beyond the general school
reimbursement. In some cases this might mean that a school district will
receive from the stA;e one teacher unit for 10 children instead of 27
children or, oi. the other hand, it may mean a direct appropriation of
$600 for every exceptional child in the class. We might group the reim-
bun.'eme .i. formulns into three categories: unit reimbursement, per pupil
reimbursement, and special reimbursement.

Unit Reimbursement

An example of a pure unit support program is the state of Louisiana
which provides one unit (which in this case is the minimum found:!tion
support level for a teacher) for each class of speciEl education students:

Each parish and city school boatu is hereby authorized to include in its
cost program the salaries, according to the Official Louisiana Teac,-.ers
Salary Schedule, of each special education teacher and therapist who is
qualified according to the requirements of the State Board of Education
and who is engaged in the teaching or training of any one type of handi-
cappLd or other exceptional children who are eliginie to receive such
education or training according to the rules and regulations of the State
Board of Education.
The allotment of teachers as hereinabove stated is in addition to the
allotment of teachers in the regular classroom and is based on the follow-
ing minimum-maximum pupils ner teacher or therapist:

(1) Slow learnersone teacher per 12-18 pupils
(2) Educable mentally retardedone teacher per 10-15 pupils
(3) Trainable mentally retardedone teacher per 8-12 pupils
(4) Deaf or hard of heari.ig- one teacher per 8-10 pupils
(5) Blind or partially sightedone teacher per 8-10 pupils
(6) Speech impairedone therapist per 100 pupils
(7) Cerehrt:1 palsied one teacher per 8-10 pupils
(8) Emotionally disturbedone teacher per 8-10 pupils
(9) Othersas determined by regulations of the State Board of Educa-

tion

When there are fewer than the minimum numbe': of pupils per teacher
as specified above, but not fewer than five (5) pupils per teacher, then
the state allotment for the approved teacher s'itall be reduced one-tenth
for each pupil less than the specified minimum. The amount of the
reduced state allotment shall be paid the teacher from local school board
funds. (LRS Sec. 1946)

Florida's special education laws are sornewhW similar to those of
Louisiana, A13o operating on a unit basis, Florida allows one unit to be
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granted for every 10 exceptional children in special classes, one unit for
every 10 preschool children, as well as varying units to meet transpor-
tation costs:

(b) For each group of ten (10) or more exceptional children to be
taught by a properly qualified full-time teacher as a special class, or taught
individually as homebound or hospitalized children unable to attend
school for the major portion of a year, one instruction unit shall be
allowed. The minimum number of pupils required for such unit may be
reduced to not less than five (5), as au,aorized by regulations of the
state board, for special situations where the instruction of a larger number
would not 1,1 feasible or practicable. Up to one fifth (1/5) of a unit
may be authorized for each exceptional child who resides ir commu-
nities where fewer than five (5) exceptional children are in need of
special instruction as determined by the school board in accordance with
the provisions of hw.
(c) For each properly qualified member of the instructional staff devot-
ing full time to the instruction or improvement of exceptional children
from regular classes as prescribed by regulations of the state board, oie
instruction unit shall be allowed. (Sec. 236.04 Fla. Stats.)

Unit systems such as those described above are most common in states
operating under minimum foundation programs. Unit formulas place great
fiscal authority in the hands of state boards of education and state les-
latures, since the units must be appropriated in order to have any level
of state financial assistance.

A second type of unit formula might be called the percentage reim-
bursement. A good example of this type of law is Wisconsin's where the
state aKuraes 70 percent of some of the varied costs of special education:

State Aid. (1) If, upon receipt of the report under s. 115.80(3), the
state superintendent is satisfied that the special school, class, center, or
other service has been maintained during the preceding year in accord-
ance with law, he shall certify to the department of administration in
favor of each county, co-operative educational service agency and school
district maintaining such schools, cla::ses, centers and other services a
sum equal to 70% of the amoullt expended by the county, agency and
school district during the preceding year for salaries of qualified personnel
enumerated in s.115.80(1), transportation and board and lodging of
children residing within the count!,, agency or school ckstrict, special
books and equipment used in programs under this subchapter and other
expenses approved by the state superintendent. The department of admin-
istration shall pay such amounts to the county, agency and school district
from the appropriation under s.20.650 (3) (d). (Sec. 115.85 WSA)

The percentages reimbursed vary greatly from state to state. Some
states also include a provision to allow proration if the legislature does not
appropriate sufficient funds to meet approved requests for reimbursement.
Such a provision is contained in the following South Dakota statute:
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Section 5. The costs of the special program shall be determined and
covered as follows:
(1) The cost of special education incurred by a school district shalt be

determined by dividing the total salaries of special education per-
sonnel by 80 percent;

(2) The cost of special education as determined ir.1 section 5 (1) of this
Act shall be paid by the Superintendent to districts in an amount
that may be provided as state aid by the Legislature frc at funds
available to the Department at a ratio as determined by dividing
the total state cost by the Legislative appropriation;

(3) The cost of special education which exceeds that which is provided
as state aid by the Legislature shall be the responsibility of the school
district wherein the exceptional child has school residence through its
source of revenue provided in section 6 of this Act; (Chap. 58 Sec. 5
Session Laws of 1969)

A third type of unit formula is the straight sum reimbursement. Illinois
is an example of such a formula. The state reimburses specific sums to
each school district for teachers, special education directors, school psy-
chologists, and other professional personnel.

. . . (a) For eligible riVsically handicapped children in hospital or home
instruction I/2 of the teacher's salary but not more than $700 annually
per child or $3,500 per teacher, whichever is less. Children to be included
in any reiinbursement under this,paragraph must regularly receive a mini-
mum of 1 hour of instruction each school day, or in lieu thereof a mini-
mum of 5 hours of instruction in each school week, ....

(c) For each professional worker excluding those included in sub-
paragraphs (a), (d), (e), and (f) of this section the annual sum of
$3,500.

(d) For one full-time qualified director of the special education pro-
gram of each school district which maintains a fully approved program
of special education the annual sum of $5,000. Districts participating in
a joint agreement special education program shall not receive such reim-
bursement if reimbursement is made for a director of the joint agreement
program.
The Superintendent of Public Instruction shall set standards and prescribe
rules for determining the allocation of reimbursement under this section
on less than a full-time basis and for less than a school year.

(e) For each school psychologist as defined in Section 14-1.09 the
annual sum of $5,000. . . . (Sec. 14-13.01 Ill. Stats.)

Per Pupil Reimbursement
The second general category is the per pupil reimbursement. Under

this system there are three basic patterns with variations.
First, there is the system which might be labeled the "straight sum

reimbursement," as typified by the state of Arizona, which provides in
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addition to the general state per pupil reimbursement, specific reimburse-
ments for children on the basis of their disability.

A. All students as defined by #15-1011 shall be included in the appro-
priation and apportionment made pursuant to # #15-1211 and 15-1212
and the county levy as provided in #15-1235. In addition:
1. The legislature shall appropriate the following amounts per unit of
average daily attendance per annum for each special education student
taught, the appropriation being made on an actual per capita per annum
basis as shown by the records of the superintendent of public instruction:
(a) Three hundred eighty dollars per unit of average daily attendance of
educable mentally handicapped pupils.
(b) Three hundred eighty dollars per unit of average daily attendance of
emotionally handicapped pupils.
(c) Five hundred twenty-six dollars per unit of average daily attendance
of homebound pupils.
(d) Fvfe hundred ninety dollars per unit of average daily attendance of
multiply handicapped pupils.
(e) Three hundred eighty dollars per unit of average daily attendance of
physically handicapped pupils.
(f) Six hundred ninety dollars per unit of average daily attendance of
trainable mentally handicapped pupils.
(g) Fifty dollars per unit of average daily attendance of gifted pupils.
2. The county shall provide the following amounts per unit of average
daily attendance for each special education student taught by thy. district:
(a) Ten dollars per unit of average daily attendance of educable mentally
handicapped pupils.
(b) Ten dollars per unit of average daily attendance of emotionally
handicapped pupils.
(c) Ten dollars per unit of average daily attendance of homebound pupils.
(d) Ten dollars per unit of average daily attendance of multiple handi-
capped pupils.
(e) Ten dollars per unit of average daily atendance of physically handi-
capped pupils.
(f) Ten dollars per unit of average daily attendance of trainable mentally
handicapped pupils.
3. The legislature shall appropriate fifty dollars for each speech handi-
capped pupil, except that such monies shall not be paid on behalf of more
than ninety pupils for each certified speech therapist employed by the
school district or county.

B. The appropriations and apportionment shall be computed with refer-
ence to the estimated number of special education students to be taught
during the current year in classes and programs having a minimum of
two hundred forty minutes of instruction or work experience as provided
for in #15-1015, subsection A per school day, except that a child receiv-
ing instruction under the homebound teaching program shall be deemed in
full attendance when he attends classes or receives instruction for a period
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of not less than four hours per week. Any additional cost resulting from
the special education program arid not provided for under the provisions
of this section shall be met by each school district having students receiv-
ing special instruction r by the county in the case of a county special
education program. (Sec. 15-1017 ARSA)

A second type of per pupil reimbursement is the excess cost formula.
Under this system, the district first determines a per pupil cost of instruc-
tion, then subtracts from this amount the cost of educating a non-
exceptional child in the same district. North Carolina exemplifies the
excess cost approach:

Reimbursement of school districts having special education for handi-
capped persons. Any school district which has maintained a previously
approved program of Special Education for handicapped individuals
during any school year shall be entitled to and receive reimbursement
from the state as determined by the State Board of Education for the
excess cost of instruction of the individuals in said program of Special
Education above, the cost of instruction of pupils in the regular curricu-
lum of the district which shall be determined in the following manner:
Each board shall keep an accurate, detailed, and separate account of all
monies paid out by it for the maintenance of each of the types of classes
and schools for the instruction and care of pupils attending them and for
the cost of their transportation, and should annually report thereon, indi-
cating the excess cost for each elementary or high school pupils for the
school year ending in June, over the last ascertained average cost for the
instruction of normal children in the elementary public schools or public
high schools as the case might be, of the school district for a like period
of time of attendance as such excess is determined and computed by the
board and make claim for the excess as follows: . . . (NCGS Sec.
115-31.17)

The third type of per pupil reimbursement is the weighted formula.
An example of this is Idaho's law which uses a multiplier in determining
the reimbursement for handicapped children.

Foundation Program.
4b. Handicapped Child Factor.A handicapped child factor shall be cal-
culated for the state and also shall be calculated for each school district
to provide for the education of handicapped pupils as set forth in sections
33-2001-33-2004. To obtain said factor, multiply 300 per cent by the
average daily attendance of handicapped children for either the state or
school district as the case may be. (Sec. 33-1002 Idaho Code)

Special Reimbursement

The third general category of state reimbursement is the special reim-
bursement. Such procedures. are directed at specific supplemental aspects
of the special education program such as instructional materials and
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media, transportation, facilities, research, and personnel training.
Texas provides the following "special service allowance" to each school

district:

(a-4) To each school district operating an approved special education
program there shall also be allotted a special service allowance in an
amount to be determined by the State Commissioner of Education for
pupil evaluation, special seats, books, instructional media and other sup-
plies required for quality instruction. (VACS Art. 2922.13)

North Dakota also provides a special allotment for transportation,
equipment and residential care:

Upon the determination by the director of special education that the
school district has made expenditures for each exceptional child in such
program equal to the average expenditures made in such districts for
elementary or high school students, as the case may be, and the parents
of the child receiving special education under such programs, or tilt.' legally
responsible person, have made adequate efforts to provide needed educa-
tion or that adequate reasons otherwise exist for the provision of special
education to such child, the director by vouchers drawn upon funds pro-
vided by the legislative assembly for such purpose may provide reimburse-
ment to such school or school district in an amount not exceeding three
hundred dollars for such child per year for instruction and five hundred
dollars for such child per year for transportation, equipment and resi-
dential care. (NDS Sec. 51.6)

And California provides special assistance for research:

18104. (a) The Superintendent of Public Instruction shall withhokl from
the total amount allocated in the current fiscal yer by subdivisions (c),
(e), and (g) of Section 17303.5 an amount equal to .0016 of the amount
so allocated in the preceding fiscal year, for use by the Department of
Education for research, program development, and evaluation in special
education through contractual agreements.
(b) Seventy-five percent of the total amount withheld pursuant to sub-
division (a) shall be used by the department to contract for research in
the special education of exceptional children. Contractual agreements for
such research shall be made with California universities operating a joint
doctoral program in special education in cooperation with a state college.
For each of the two California universities operating such doctoral pro-
gram on the effective date of the enactment of this section, the depart-
ment shall expend for research services at least seventy-five thousand
dollars ($75,000) annually for a period of five years. . . .
(e) Twenty-five percent of the total amount withheld pursuant to sub-
division (a) shall be Used by the department for program development
and evaluation through contractual agreements with an agency or organi-
zation possessing personnel and the competencies necessary for the suc-
cessful completion of the project or projects selected for study and
analysis. (Sec. 18104 Cal. Stats.)
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Recommendations
In 1970 the United States spent about $38.5 billion on public elemen-

tary education (38 percent, state; 54 percent, local; and 8 percent, fed-
eral). This figure represents an approximate increase of 30 percent over
expenditures in 1966. The National Education Association Research Divi-
sion reports that in 1970, 548 local school bond issues were defeated
at the polls. This represents 50.3 percent of the issues voted on and
52 percent of the dollar value. In 1965, 74.7 percent of the bond issues
were passed.

While no supporting data are available, it is apparent that handicapped
children frequently bear the burden of local fiscal austerity, through the
cutting back of special services or eliminating programs completely. During
the school year 1968-69, $1.4 billion was spent on educating handicapped
children. An additional $2.7 billion was needed to extend services to all
handicapped children. As noted earlier, it is estimated that a minimum of
$7 billion will be required in 1980. It is apparent that full education
opportunity for handicapped children Te.al not be achieved if the full
financial responsibility must be borne by the local district.

Therefore it is recommended that: The costs of educating a handicapped
child beyond that of educating a non-handicapped child should be assumed
by state government. However the child's district of residence should be
required to assume an expenditure for the child equal to that expended
for a non-handicapped child, regardless of where the child receives an
education.

There has been a great deal of concern in recent years about the impact
of specific or categorical reimbursement patterns on promoting or sup-
porting inappropriate services for handicapped children. Ackerman and
Weintraub (1971) found some evidence of this problem. The experience
of the authors of this book supports this finding, although the growth of
state administrative and consultative staffs and the increased level of state
and local planning appears to be resulting in geater program flexibility
with state support, even if such programing is not totally consistent with
present reimbursement laws.

Despite this development, in many states rigid reimbursement proce-
dures are resulting in the provision of inappropriate services to some
children. For example, some states, which reimburse on a unit basis,
define unit as a certain number of children assigned to a special class,
thus fostering development of special classes and making resource room
programs or special assistance in the regular classroom extremely difficult
to reimburse.

Straight sum reimbursements often have little relationship to realistic
program costs. A state reimbursing a local district $200 per handicapped
child will usually yield little more than $200 worth of needed services.
In some instances, this may be sufficient, but in many others it is not.

".^1t-
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Special reimbursements have also at times fostered inappropriate serv-
ices. Special funds for facilities without constraints have at times resulted
in segregated facilities for handicapped children, diminishing opportunities
for their integration into regular programs. Limiting facility support to
rent has resulted in handicapped children in church basements.

Similar problems are found with transportation reimbursement laws.
The failure to provide for capital outlay has resulted in contracting with
taxi and bus companies for what may be insufficient service and the inabil-
ity to obtain specially modified equipment and to facilitate the transporta-
tion of smaller groups of children. Limiting transportation reimburse-
ment to costs incurred between home and school denies support to
important program activities involving travel to other locations, such as
work-study programs, diagnostic services, and physical and other forms
of therapy.

Chapter 9 discusses the issues related to other provision of public
financial assistance to handicapped children in private schools. However,
one issue of private schools relates to the problem of how state reim-
bursement fosters inappropriate services and therefore, it is included here.
A number of states have made legal provisions to support handicapped
children in private schools when appropriate educational services are not
publicly available. In many cases the state has assumed the full tuition
grant without requiring local participation. Thus local districts are relieved
of an educational burden and at the same time, economize since they
do not need to contribute to the child's education that sum which they
would provide for a normal child. There is no incentive to begin programs,
and the result is more and more children attending private schools and
spiraling state costs. For example, in 1966-67 one state spent $24,000,000
for special education, one-half of which went to private s thools inside
and outside of the state to educate one-tenth of the state's handicapped
children receiving state assistance.

Therefore it is recommended that: Laws regulating state reimbursement
for the education of handicapped children be broad enough to allow for
flexible programing to meet the unique needs of each handicapped child,
and that such funding be tied to a state approved plan for which the
state and the district can be held accountable. Such a pkn and subsequent
reimbursement should include provision for, but not limited io, instruc-
tional services, administration, transportation, facilities, and personnel for
all handicapped children, whether they be located in public day schools.
state schools or institutions, hospitals, homes, private schools, or any
other facility.



Administrative Structures
and Organization

Background
Since 1837 when Horace Mann advocated abolition of the common

school district and the re-establishment of the township system in Massa-
chusetts, the states have reorganized school districts through a variety
of procedures. As a result, there has been a steady decrease in the total
number of school districts during the last 40 years. In 1932 there were
127,244 local school districts in the U.S. In 1965-66, there were 26,800
districts with 2,420 not operating schools.

Although this trend implies that today fewer school districts serve
larger populations, it is important to point out that nearly 60 percent
of all districts in the nation have fewer than 1,200 pupils. In addition,
40 percent of all pupils are enrolled in districts with over 12,000 pupils.
(Morphet, Johns, and Re ller, 1967)

The manner in which population centers divide themselves into school
districts has direct implications for the types of administrative structures
and organization that is necessary to operate educational programs for the
handicapped. In general, comprehensive educational programs or the
handicapped have flourished in metropolitan areas where a sufficient
population base exists for the allocation of community resources. As
Voelker (1958) and Lord and Isenberg (1964) noted, there has been
great difficulty in establishing services in the rural areas. Chalfant (1967)
noted that a local community must have a sufficient population base of
handicapped children in order to justify the establishment of programs.
Kidd (1970) stated the proposition axiomatically:

The more infrequent the occurrence of a learning variant warranting
special education, the larger the general population base necessary to
yield the necessary number of Fubjects for an economically efficient pro-
gram of high quality.

The dynamic nature of school district structure and the relatively low
incidence of exceptionality characterize the diversity of development in
organization patterns for education of the handicapped. In order to meet
their educational needs, several organizational patterns may be used
individually or simultaneously. These four basic approaches include:
1. Single District: Comprehensive Program. A local school district may
develop a comprehensive program for educating exceptional children
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totally within its boundaries. As stated previously, establishment of a
comprehensive program is dependent upon sufficient population base and
community resources. Kidd (1970) noted that programming for a low
incidence of exceptionality will call for a demographic unit of 500,000
persons.

2. Contracting for Service. School districts have quasi-corporate powers
which include the ability to enter into contracts. A small school district
may be unable to provide a program for children with low incidence
handicapping conditions such as visual impairment and may contract with
a neighboring district or agency for this special program. Through a
contract, several small districts may combine efforts, usually selecting one
district to establish and operate the program.
3. Regionalization. The regional approach goes a step beyond the simple
contractual arrangement The state of New York's Board of Cooperative
Educational Services (BOCES) is an example of this approach. In addi-
tion to contractual authority, governing bodies of school districts in New
York may contract with BOCES units.

Regionalization may also occur in the form of the regional education
service center in Texas. Provision is made for instructional materials
distribution, consultative assistance, and other service needs for local
school districts.

The county is used in many states as the regional level for establishing
cooperative programs Wisconsin, for example, provides for the establish-
ment of handicapped children's education boards.

Another form of regionalization is the oluntary association of school
disticts to render special services. This arrangement, commonly called the
cooperative, directly or through its constituents, develops policies guiding
the delivery of services, selection of personnel, and financing. In this
manner, school districts voluntarily join to form an agency they collectively
regulate. Cooperatives are organized to make a special service available
as a result of the desire of member school districts.

4. The Special District. The special district is another alternative. While
limitation of functions may be specified, it operates with the same powers
and responsibilities as any school district. The special district differs in
that it is "special purpose" targeting upon the delivery of a spec& edu-
cational service. The district is a legally constituted unit responsible for
its own policies and budget It is subject only to legal limitations and the
responsiveness of its patrons.

Lord and Isenberg (1964) delineated the following characteristics of
desirable organizational structure for any of the four approaches:

"1. broad and comprehensive responsibility for both elementary and
secondary education and their specialized aspects;

2. broad and generally overted professional administration;
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3. an area of operation large enough to permit the efficient develop-
ment of most services local school systems cannot provide for
themselves;

4. adequate and dependable financial support with some degree of
flexibility in its use;

5. the ability to adapt programs and direction as circumstances and
needs change;

6. a sufficient stability to assure the continuation of service in spite
of changes and realignments among participating local sohool
systems;

7. a responsiveness to the needs and desires of local school systems
as seen from the local level, and

8. the ability to secure a staff sufficiently competent to have some-
thing substantially worthwhile to offer participating districts."

In one of the first special education administration books, Leo Connor
(1961) noted:

Too often the pleas of necessity and temporary advantages are utilized
to solve rural area problems on a short-term basis. Integration without
evaluation, a partial program rather than none at ail, poorly prepared and
inadequately paid teachers, exemption from schoolthese are examples
of answers given by state and local leaders faced with the problems of a
rural area.

Since that time, educatcrs of the handicapped have recognized that
such problems and half-solutions were not resiricted to rural areas. Deaf-
blind, visually handicapped, deaf, and multiply handicapped children are
found in every community, and most often too few in number to justify
a comprehensive educational program. Since the Connor book, various
cooperative structures that enable school districts to combine their
resources as well as student population have developed. The problems of
coordination of effort, financing and communication still exist in many
such associations, but their advantages and the emergence of new admin-
istrative patterns designed to minimize these problems portend a more
positive future.

Status
In order to create more efficient and effective administrative units,

states have attempted to reorganize small districts into larger districts
through consolidation. (Chalfant, 1967) Weintraub (1971) suggests that
such new administrative structures contributed substantially to the growth
of special education programs. Further Abeson and Weintraub (1971), in
discussing essential ingredients in state law for education of the handi-
capped, point out that potential must be provided for establishment of
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cooperative programs. This section will present a sampling of the law that
provides for the establishment of various types of cooperative programs.

Contracting on a Tuition Basis

All states except Hawaii, which has a statewide system, give local school
districts major responsibility for educating the children of the state. In
addition, these states, except Hawaii, allow for contracting on a tuition
basis for special education services, the niost basic form of regionalization.
The following statute from Maine is a good example:

A class for handicapped or exceptional children may be established in
any public school, or under any other plan, provided it is approved as to
requirements for admission, teacher preparation, plan of instruction, nec-
essary facilities and supervision. In administrative units where there are
too few handicapped or exceptional children to make the organization
of a special class feasible, such children may be entered in a special class
in another administrative unit. (RSM Sec. 3117)

The Minnesota statutes are also typical of the way in which state law
provides for contracting between districts. Also included are the methods
which are used to determine funding and designate responsibility.

Subdivision I. Special instruction for handicapped children of school age. Every
district and unorganized territory shall provide special instruction and services
for handicapped children of school age who are residents of the distict and who
are handicapped as set forth in Minnesota Statutes, Section 120.03, Subdivisions 1,
2, and 3. Every district and unorganized territory may provide special training and
services for school age residents of the district who are handicapped as set forth
in Section 120.03, Subdivision 4. School age means the ages of 4 years to 21 years
for children who are deaf, blind, crippled or have speech defects; and 5 years to
21 years for mentally retarded children; and shall not extend beyond secondary
school or its equivalent.
Every district and unorganized territory may provide special instruction and services
for handicapped children who have not attained school age. Districts with less than
the minimum number of eligible handicapped children as determined by the state
board shall cooperate with other districts to maintain a full sequence of programs
for education, training and services for handicapped children as defined in Minnesota
Statutes 1967, Section 120.03, Subdivisions 1, 2 and 3. A district that decides to
maintain programs for trainable handicapped children is encouraged to cooperate
with other districts to maintain a full sequence of prowams.
Subdivision 4. Special instructions for nonresident children. The parent or guardian
of a handicapped child who resides in a district which does not provide special
instruction and services within its district may make application to the commissioner
for special instruction and services for his child under one of the methods provided.
If the commissioner finds that the local district is not providing such instruction and
services, he shall arrange for the special instruction and services provided. If the
instruction and services are provided outside the district of residence, transportation
or board and lodging, and any tuition to be paid, shall be paid by the district of
residence. The tuition rate to be charged for any handicapped child shall be the
actual cost of providing special instruction and services to the child including a pro-
portionate amount for capital outlay and debt service minus the amount of special
aid for handicapped chiidren received on behalf of that child. If the boards involved
do not agree upon the tuition rate, either board may apply to the commissioner to
fix the rate. The commissioner shall then set a date for a hearing, giving each
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board ai least ten days' notice, and after the hearing the commissioner shall make
his order fixing the tuition rate, which rate shall then be binding on both school
districts.
For the purposes herein, any school district or unorganized territory or combinations
thereof may enter into an agreement, upon such terms and conditions as may be
mutually agreed upon, to provide special instruction and services for handicapped
children. In that event, one of the participating units may employ and contract
with necessary qualified personnel to offer services in the several districts or terri-
tories, and each participating unit shall reimburse the employing unit a proportionate
amount of the actual cost of providing the special instruction and services, less the
amount of state reimbursement, which shall be claimed in full by the employing
district
Subdivision 6. Placement in another district; responsibility. The responsibility for
special instruction and services for a handicapped child temporarily placed in
another district for care and treatment shall be determined in the following maimer:

(a) The school district of residence of such a child shall be the district in which
his parent resides, if living, or his guardian, or the district designated by the
commissioner of education if neither parent nor guardian is living within the
state.

(b) The district providing the instruction shall maintain an appropriate educa-
tional program for such a child and shall bill thc district of the child's
residence for the actual cost of providing the program, as outlined in
subdivision 4 of this section, except that the board, lodging and treatment
costs incurred in behalf of a handicapped child placed outside of the school
district of his rm:dence by the commissioner of public welfare or the com-
missioner of corrections or their agents, for reasons other than for making
provision for his special educational needs shall not become the responsibility
of either the district providing the instruedon or the district of the child's
residence.

(c) The district of residence shall pay tuition and other program costs to the
district providing the instruction and the district of residence may claim
foundation aid for the child as provided by law. Special transportation costsshall be paid by the district of the child's residence and the state shall
reimburse for such costs within the limits set forth in Minnesota Statutes 196,1,
Section 12432, Subdivision 3, and acts amendatory thereof. (MSA Sec.
120.17)

Usually the school district which refers a child to another district for
special services pays the per capita cost of maintaining the child in the
program. These costs usually include salaries, instructional equipment and
materials, administrative costs, plant operation costs, and sometimes a
capital outlay assessment Transportation costs are also usually the respon-
sibility of the district which refers the child, as indicated in the following
Massachusetts statute:

If a child of school age, handicapped (includes mentally retarded, phy-.
wally handicapped, emotionally disturbed, learning impairments) as
described in sections fortY-six k of chapter seventy-one of the general
laws or in sections twenty-three of chapter sixty-nine of the general laws
attends a school or an occupational training program approved by the
department, within or without the city or town of residence of the parent
or guardian, the school committee of the town where the child resides
shall provide transportation once each day to and from such school or

-occupational training program while the child is in attendance. (Sec.
69-4613 Mass. Gen. Laws)
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Regional Approach

The second type of cooperative arrangement for education of the handi-
capped is the regional approach. In some cases the region served and the
political boundary used is the county. An example is the following New
Jersey statute which provides for the establishment and operation of county
special school districts. It is important to note that residential facilities
can be included in the operation of programs and that the children to be
served first are those with unusually severe disabilities or multiple handi-
caps.

1. The board of chosen freeholders of any county may establish a county special
services school district for the education and treatment of handicapped children, as
such children are defined in NJ.S. 18A:46-1, upon its finding that the need for such
county special services school district exists. . .

2. The State Board of Education shall prescribe rules and regulations for the
organization, management and control of such special service schools.

3. a. The board of education of a county special services school district established
under this act, may receive pupils from other counties so far as their facilities will
permit, provided a rate of tuition not exceeding 50% of the cost of such education is
paid by the sending districts.

Any school established pursuant to this act shall accept all eligible pupils within the
county, so far as facilities permit Pupils residing outside the county may be accepted
should facilities be available only after provision has been made for all eligible pupils
within the county. Any child accepted shall be classified pursuant to chapter 46 of
Title 18A of the New Jersey Statutes.

b. The board of education of any county special senices school district and the
board of education of any other school district within the county thereof are each
hereby authorized and empowered to undertake and to enter into agreements with
respect to the attendance at schools of the sr.t.ial services school district, of resi-
dents or pupils of such other school distric. wad as to the payments to be made or the
rate of tuition to be charged on account of such students. Payments shall be made
quarterly to the receiving district by each sending district. The payment or rate of
tuition per student shall not exceed 50% of the pro rata annual cost of the operation
and maintenance of the county special services school district remaining after deduc-
tion from such cost of all amounts of aid received by the county special services
school district or the county thereof on account of such district or credited thereto
from the State of New Jersey or the United States of America or agencies thereof,
but excluding from such cost any amount on account of required payments of interest
or principal on bonds or notes of the county issued for the purposes of such district.
The annual aggregate amount of all of such payments or tuition may be anticipated
by the board of education of the county special services school district and by the
board of chosen freeholders of the county with respect to the annual budget of the
county special services school district. The amounts of all annual payments or tuition
to be paid by any such other school district shall be raised in each year in the annual
budget of such other school district and paid to the county special services school
district.

c. The board of education of any county special services school district, with the
approval of the board of chosen freeholders of the county, may provide for the
establishment, maintenance and operation of dormitory and other boarding care
facilities for pupils in conjunction with any one or more of its schools for special
services, and the board shall provide for the establishment, maintenance and opera-
tion of such health care services and facilities for the pupils as the board shall deem
necessary.

4. The program and courses of study to be pursued in such special services school
and ail changes therein shall be approved by the Commissioner of Education, with
the advice and consent of the State Board of Education.

S.9
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5 Courses of study should be pursued to provide as a first priority, programs or
courses of study not at that time available in any other school within the county
especially for those with unusually severe disability or those with unusual multi-
digability. Then courses of study should be pursued, as deemed necessary by the
Commissioner of Fducation which may be available at that time but where there is
not sufficient capacity available at that time to accommodate all the students
identified and classified as requiring these courses of study. . . .

7. For each county special services school district established in accordance with
this act there shall be a board of education consisting of the county superintendent
of schools, ex officio, and six persons to be appointed by the director of the board of
chosen freeholders with the advice and consent of the remaining members of such
board. In any county having a county mental health board, the chairman thereof
shall also serve as an ex officio member of the board of education but shall rot be
entitled to vote on any matter before the board. The appointive members shall serve
for terms of 3 years commencing as of July 1 of the calendar year in which they are
appointed and to confinue until their successors are appointed and qualify, except
that of those first appointed two shall be appointed for terms of 1 year, two for 2
years, and two for 3 years. . . .

8. A member of the board of education created under the provisions hereof shall
be a citizen and a resident of the county, shall have been such citizen and resident
for at least 2 years immediately preceding his becoming a member of the board,
and shall have shown an interest in children with an unusual disability to learn or
in the field of mental health. . . .

12. On or before February 1 in each year the board of education of a county
special services school district shall prepare and deliver to each member of the board
of school estimate an itemized statement of the amount of money estimated to be
necessary for the current expenses of and for repairing and furnishing schools or
buildings of the county special services school district for the ensuing school year.

13. a. Between February 1 and February 15 in each year the board of school
estimate shall fix arid determine by official action taken at a public meeting of the
board the amount of money necessary to be appropriated for the use of the uounty
special service school district for the ensuing school year exclusive of the amount
to be received from the State as provided in section 16 of this act. . . .

c. The board of chosen freeholders shall, upon receipt of the certificate, appro-
priate, in the same manner as other appropriations are made by it, the amount so
certified, and the amount shall be assessed, levied, and collected in the same manner
as moneys appropriated for other purposes in the county are assessed, levied, and
collected, unless such amount is to be raised as otherwise hereinafter provided in
this act.

14. Whenever a board of education of a county special services school district shall
decide that it is necessary to raise money for the purchase of lands or buildings for
school purposes or for erecting, enlarging, improving, repairing, or furnishing, a build-
ing or buildings for the use of the school district, it shall prepare and deliver to each
member of the board of school estimate a statement of the amount of money esti-
mated to be necessary for such purpose or purposes. The board of chosen freeholders
may appropriate such amount which shall be raised, assessed, levied, and collected
at the same time and in the same manner as moneys appropriated for other purposes
in the county are raised, assessed, levied, and collected; or the board of chosen free-
holders may appropriate and borrow such amount for the purpose or purposes
aforesaid by issuance of bonds or notes of the county pursuant to the Local Bond
Law, notwithstanding any debt or limitation or requirement for down payment
therein provided for. . . .

15. All teachers, principals, and other employees of the board of education of the
county special services school district are hereby held to possess all rights and privi-
leges of teachers, principals and other employees of boards of education of other
school districts as provided in Title 18A of the New Jersey Statutes. . . .

17. The board of education of any county special services school district shall
appoint an advisory committee of not less than ten members consisting of represent-
atives of recognized parent and" professional organizations working exclusively for
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the children classified as having unusual disability, as well as at least one psychiatrist,
one psychologist, one social worker, and, in any county in which the Commissioner
has established a department of child study, the county child study supervisor. The
committee shall meet at least four times per year to consider matters referred to it by
the board and to make recommendations to the board. . . . (N.J.S. 18a:58-6)

The county approach is also used in California although here manda-
tory responsibility is given to the county superintendent to provide for the
trainable mentally retarded and physically handicapped in counties with
a certain number of students. The specific law pertaining to the physically
handicapped is provided below:

The county superintendent of schools shall establish and maintain pro-
grams for physically handicapped minors who come within the provisions
of Section 6801 or 6802, including cerebral palsied, orthopedically handi-
capped, visually handicapped, or aurally handicapped, and who reside in
the county and in elementary or unified school districts which have an
average daily attendance of less than 8,000 in the elementary schools of
the districts or in unified or high school districts which have an average
daily attendance of less than 8,000 in the high schools of the districts,
whenever such districts have not provided nor entered into contract with
other districts to provide such programs. (Sec. 894 Cal. Stats.)

In some situations, even a county is too small to create a population
and resource base large enough to effectively provide an. educational pro-
gram. To create an administrative structure to overcome this problem,
North Dakota law permits creation of multiple county boards:

SECTION 6. MULTIPLE COUNTY BOARDS. Whenever it is deemed
desirable by the boards of county commissioners of two or more counties,
such counties may join together in the formulation of a multiple county
board of special education. Such board shall consist of one member from
each county commissioner district within the several counties, appointed
by the respective county superintendents of schools and approved by the
respective boards of county commissioners. Vacancies shall be filled in
the same manner as provided in original appointment. Such multiple
county board shall designate one of the county treasurers to act as treas-
urer for special education funds and one of the county superintendents of
schools to act as secretary and executive officer of the board. The remain-
ing county superintendent of schools shall perform such other duties in
connection with the special education program as the joint board of special
education shall designate.

SECTION 7. PROGRAM AND FINANCING OF MULTIPLE
COUNTY BOARDS. The multiple county .board shall prepare a program
and budget and submit it to the joint board of county commissioners for
approval in the same manner and at the same time as provided in the
case of individual county programs. The amount budgeted and approved
shall be prorated among the counties according to the assessed valuation
of each county or upon such basis as the respective boards of county
commissioners shall agree. The amount prorated to each county shall be

,1
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included in the respective county budgets in the same manner and shallbe subject to the same procedures, limitations, and conditions as thosespecified for individual county special education budgets and tax levies.Provisions applicable to individual county programs in regard to approvalby the department of public instruction and payments from the state andthe state or county equalization funds shall also apply to multiple countyprograms. (NDS Sec. 15-59.1-01 to 15.59.1-10)
The county type of program has some problems.
Not all counties have adequate educational structures and authorities tocarry out the responsibilities of providing special education. Moreover, insome cases a unit as large as the county is not necessary to provide forthe population needs, while in other cases, the county unit is not sufficientto meet these needs. In very rural areas, it is sometimes necessary to incor-porate four or more counties before an adequate population base can beachieved. (Weintraub, 1971)

As indicated earlier, regional programs do not always conform to exist-ing political boundaries such as the county. Examples include Illinois'Joint Agreement District and New York's Board of Cooperative Educa-tional Services. The law creating the joint agreement is as follows:
To enter into joint agreements with other school boards to establishprograms for children of the type described in Section 14-1, to providethe needed special educational facilities and to employ a director andother professional workers for such a program. The director may beemployed by one district and such district shall be reimbursed by otherdistricts that are parties to the agreement on a mutually agreed basis.Such agreements may provide that one district may supply professionalworkers for a joint program conducted in another district. (Sec. 10-22.31ri. Stats.)

The New York BOCES programs are units set up by a group of schooldistricts which purchase, on a per capita basis, educational services suchas those for the handicapped. Districts have the option of providingservices themselves or purchasing them from the BOCES unit. Conse-quently in some cases, a local district might provide its own program forthe educable mentally retarded, but purchase services for trainable retardedchildren. The board of the BOCES unit includes the superintendent ofall the districts participating in the BOCES program.
This approach, the regional cooperative, has become common in manystates. Weaknesses of this approach include differences in salary scheduleswhich complicate hiring, supervisory problems when existing classroomsare used, and the disparity among the districts' expenditures for equipment.Review of the laws pertaining to cooperative programs indicates thatthere are a limited number of provisions governing the longevity of con-tractual arrangements. In the following Connecticut law on regional pro-grams, the important phrase "long-term" is used:
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State grants for cooperative regional special education facilities. Anyschool district which agrees to provide special education as part. of along-term regional plan approved by the state board of education, forchildren requiring special education who reside in other school districts,shall be eligible to receive a grant in an amount equal to the net cost tosuch district of providing, constructing, or reconstructing and equippingappropriate facilities to be used exclusively for children requiring specialeducation, provided such facilities shall be approved by the state boardof education and shall be an adjunct to or connected with facilities forchildren in regular school program, except when the state board of educa-tion determines that separate facilities would be of greater benefit to thechildren participating in the long-term special program. (Sec. 10-76eConn. Gen. Stats.)

Wisconsin law also provides specific machinery for the dissolution ofthe cooperalive boards and the withdrawal of districts from the boards:
(7) (a) The school board of any district which is included under theadministration of a board may withdraw from participation in any partof the program only with the approval of the state superintendent afterhe has conferred with the board and is satisfied that such withdrawal is inthe interest of the program in the county and the school district affected.Such withdrawal shall be effective only if the school board has theapproval of the state superintendent to establish a comparable part of aprogram. Such withdrawal shall not be effective until the end of the nextfull school term. The withdrawing school district shall be liable for itsproportionate share of all operating costs until its withdrawal becomeseffective, shall continue to be liable for its share of debt incurred whileit was a participant and shall receive no share in the assets.(b) A program established under this section may be dissolved byaction of the county board, but such dissolution shall not take place untilthe end of the school term in which the action was taken. When a pro-gram is dissolved, assets and liabilities shall be distributed under s. 66.03to all units which participated in the program. (Sec. 115.81 WSA)

Special School District
The final type of cooperative venture is the special school district whichis completely autonomous from the regular school district. Use of thisapproach is not widespread. It is typified by the St. Louis County, Mo.Special School District which provides education and training for handi-capped children in 29 school district& The statutes creating arid authoriz-ing the St. Louis district are as follows:

165.740. Special Districts for Handicapped Children in Certain Counties, Powers,Boundaries, Purposes. 1. In all counties of the first class, having a charter form ofgovernment, the qualified voters may organize and create a special school district forthe education and training of handicapped children for the county at large-.
2. When such new district is organized, it shall be a body corporate, and politicalsubdivision of the state, and may be known as "the Special District for the Education
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and Training of Handicapped Children of . . . County, Missouri," or by some othername selected by the board with the approval of the state board of education, and,in that name, may sue and be sued, levy and collect taxes within the limitations ofthe Constitution, issue bonds and possess the same corporate powers as six-directorschoo: districts other than urban districts. All constitutional provisions and lawsapplicable to the organization and government of six-district school districts otherthan urban districts, are applicable to districts organized under the provisions ofsections 165.740 to 165.780. (1963)
3. The boundaries of a special school district organized under the provisions ofsections 165.740 to 165.780 shall coincide with the boundaries of the county inwhich the district is organized and shall be in addieon to any other school districts

existing in the county. (1963)
4. The special school district shall provide free instruction, classes, school orschools, for children under the age of 21 years, resident within the county, who arephysically or mentally handicapped, including the blind or partially seeing, the deafor hard of hearing, the crippled, and the mentally retarded or mentally deficient,

who are capable of instruction or training, and for all other categories of physicallyor mentally handicapped children which are hereafter approved for special instruction
by the state commissioner of education, including hyperkinetic children; those ofthe type having a malfunction in the area of behavior and learning where the braindoes not function correctly because of immaturity on a genetic or metabolic basitand children having a word-blindness, seizures and aphasic. (1963)165.763. Establishment of Schools and Classes for Handicapped-Entitled to State Aid.1. The board of education of the special school district may establish schools, orclasses within schools, of any school district within the county for any of the classes

of children designated in section 165.740 and shall establish classes for any suchchildren that are requested by the board of directors of any school district within
the county in classrooms furnished by the school district, if the number of childrenavailable for instruction is sufficient under standards determined by the state com-
missioner of education. All costs of instruction sball be paid by the special schooldistrict. All children attending schools or classes of the special school district shall
be included in the attendance records of the speciaLschool district for the apportion-ment of school funds. The special school district is entitled to apportionment of
funds in the same manner as six director school districts even though the levy oftaxes made by the special school district is less than that required by section 161.25.2. In addition, the special school district may contract with any other school district
within the county to integrate children in a special school district class established
in a school of the other district into classes of the other district for part of the school
day and shall pay to the other district, as tuition for each such child, the same per-
centage of the yearly tuition established by the other district as part of the school
year which the child is in a class of the other district bears to the entire school year
of that district. (1963)
165.773 Free Transportation to be ProvidedState Aid. The Board of Education
of each special school district may provide for the free transportation of all handi-
capped children under me age of 21 years within the county attending its classes,
or schools, and shall make all needful rules and regulations for free transportation
. . (Sec. 165.740, 165.763, 165.773 Mo. Stats.)

Chief attributes of this approach are that the needs of the handicappedare placed prominently in the public purview. On the negative side, thepossibility exists that the children will be separated from the mainstreamof education.

In some states, there is provision for local Oistricts to cooperate withstate agencies for the delivery of Fervices. The lollowing Nebraska statuteillustrates this approach:
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Section 1. The Nebraska School for the Visually Handicapped, upon
approval of the Commissioner of Education, may contract with a local
school district, educational service unit, or public institution of city, county
or state government for educational services which cannot be provided
more effectively by the school. (LB 242 Acts of 1969)

Similarly, Minnesota law also like many states provides that:

Special instruction or training and services for handicapped children may
be provided by .

(e) instruction and services in a state college laboratory school;
(f) instruction and se, vices in a state residential school or a schoal depart-
ment of a state institution approved by the commissioner. . . . (MSA
Sec. 120.17)

Ilecommendations
Ideally, every handicapped child ought to be educated in as normal

an environment and as close to home as possible. However, often the
unique learning needs of these children and the demographic conditions
under which they live require alternative organization patterns from those
used to educate "normal" children. The use of patterns such as contracting
between school districts is not mfique to special education. For years
vocational education, film and materials centers, adult education, and other
areas of educadon have employed such approaches.

Over the last decade as special education interest has grown, there
has been increase in the usage of varied organizational patterns.

There is no basis to determine the single best approach. Such deter-
minadon must be made on the basis of the children to be served and the
size of the geographic and political areas required to establish a program.
Many relatively small school districts wF11 find that they have a sufficient
number of educable retarded children to establish a program of their
own. The same school district will probably have to combine with other
districts to serve physically handicapped children adequately, while a
medium size school district might be able to provide such services on
their own. Both small and medium districts will probably have to combine
with other districts to serve deaf or blind children. In some states regional
services for the deaf, for example, encompass 10 or more districts. There
are perhaps only five or six school districts large enough to serve severely
multiply handicapped children. Thus many districts and, in some cases,
several states will have to get together to serve these children.

There are always problems when governmental jurisdictdons have to
work cooperatively. In most cases these problems have financial roots.
Questions of how charges are to be assessed, who will provide accounting
and administration, who will own facilities and equipment, etc. often can
complicate and defeat needed cooperatiye efforts. For this reason, it is

;
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necessary that legal structures be provided to legitimize the procedural
aspects of such cooperatives.

However, the creation of highly formatzed and separate districts often
makes the goal of moving handkapped children into normal environments
difficult. Thus the most efficient approaches may not always be the best
for the child. For special educators, this is a continuing dilemma, which
will take time and evaluation to fully resolve.

It is therefore recommended that: Provisions be made in state law to
provide for cooperative corangements among school districts to enable
expanded bases of population and resources to facilitate the development
of educational services for handicapped children. Such arrangements should
only be approved by the state if the districts can demonstrate the ability to
provide comprehensive services for the children to be served. The law
should encourage the development of such cooperatives where appropriate.

The governing board of the cooperative should be composed of repre-
sentatives of the member districts gnd depending on the size of the
cooperative, it should have the ability to own property, establish its own
administration, hire staff, and raise and receive revenue.

Provision should be made to require that participating districts maintain
membership in the cooperative. Approval to withdraw should reside with
the state, upon evidence that appropriate alternative services are available
under another organizadonal pattern. Districts withdrawing should con-
tinue to be obligated for their portion of debts incurred by the cooperative.

76
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Services

Background
Prior to 1920, most U.S. education programs for the handicapped were

carried on in residential schoolsmany of them, private facilitieswhere
static concepts of custody, care, and treatment prevailed. The concept of
a special curriculum for the exceptional child was not yet fully compre-
hended, although documentation of such a curriculum (hard, 1801; Sequin,
1846; Montessori, 1912) did exist. After 1920, the static concepts of
education of the handicapped underwent :adical and rapid change. Cruick-
shank (1958) has stated this transition eloquently:

Such transition from static to ziynam;c concepts is not to imply that
certain types of problems ceased to exist, for there remain today numerous
exceptional children, particularly those of very low intelligence or severe
physical disability, for whom life-span care and custody must be provided.
All of these factors in concert made community educators realize that
the education of exceptional children was in large measure their respon-
sibility. When the philosophy of local responsibility for exceptional chil-
dren was accepted, marked changes appeared in the whole field. New
philosophies, new methods, new techniques in education were developed
within a relatively short period of time.

Since special curriculums had not been developed for handicapped
children, "relief for the regular grades and the teachers of normal children,
remediation, and handiwork were the major bases upon which the early
classes for the mentally handicapped were organized." (Cruickshank, 1958)
In addition, the number of trained teachers to work with the children
was miniscule. As a consequence, those handicapped children who did
enter into the regular classrooms received services identical to those pro-
vided to the normal students. Scant attention was paid to the unique
needs of the handicapped. In those districts, especially urban areas, where
options existed special classes were begun. However, these classes often
became mere depositories for general education's problem children and
teachers of the handicapped were ill-equipped to satisfactonly serve them.

From 1915 to 1930, there was a marked trend to increase both public
and private educational services for the handicapped. However, the nation's
economic depression era and other factors served to slow the trend.
Cruickshank (1958), in describing threg reasons for the sluggish gowth
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of special education during the 1930's notes that many classes were simply
abolished. He cites the following developments as instrumental:

1. The Great Depression necessitated budgetary restrictions and con-
commitantly necessitated elimination of "bonus" educational services.

2. Many communities had moved into special education rapidly without
adequately preparing teachers of the handicapped in terms of quality
or quantity.

3. A subtle, yet dysfunctional force was represented by the "thoughtless
advocation of unplanned heterogeneous grouping.

In the years following 1940, public and private groups were important
stimuli in the growth of educational services for handicapped children.
Mackie (1963) pointed out an increase in the number of public school
systems offering special services between 1948 and 1963. In 1948, 1,500
school sytems operated programs. By 1963, there were 5,600 school
systems. Schools also made extensive advances through use of cooperative
arrangements. Mackie (1963) estimated, "As many as 8,000 additional
school systems probably arranged for the instruction of some or all of
their exceptional children through cooperation with neighboring com-
munities."

The number of students receiving special services mushroomed 280
percent between 1948 and 1963. In 1948, only 12 percent of 3.8 million
children were receiving the special help they needed. Fifteen years later
about 27 percent of the estimated 6.1 million school age children par-
ticipated in special programs While large numbers of children were not
receiving educational services a "genuine narrowing of the gulf between
the number of children requiring special education and the number receiv-
ing it [had] occurred." (Mackie, 1963) By 1970, the percentage of
handicapped children receiving special educational services had grown to
approximately 40 percent. (SFICEC, 1971)

Program Options

While some of the program options used to deliver apprcpriate services
to handicapped children have been in use longer than others, all have been
important in the development of state programs Cruickshank (1958)
named six program options: 1) the residential or boarding school; 2) the
special school in a local community; 3) the special class; 4) the resource
room; 5) the itinerant teacher or consultant, and 6) home and hospital
instruction.

Other program options which have been more recently developed and
used, include the temporary diagnostic classroom, the preschool program,
and the crisis classroom. These options emphasize mainstream education
for handicapped childrenkeeping them in regular classes as much as
possible.

Staff of the public school programs include the educational diagnosti-
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clan, helping teacher, crisis teacher, and teacher aide, as well as the con-
sultative services of medical doctors, pychologists, psychiatrists, and
physical and occupational therapists. While these personnel do not supplant
the special class teacher, they help to assure that each child, including the
severely impaired, receives the services he needs in as normal an educa-
tional setting as possible.

Instructional Materials

It has long been realized that the effectiveness of teachers of the handi-
capped is heavily influenced by the access to and use of instructional mate-
rials and modern methods. An attempt to improve this situation was
formulated by the 1962 President's Panel on Mental Retardation. The
group recommended that a network of instructional materials centers be
established to provide special educators and allied personnel with easy
access to more classroom materials and information.

in 1964, the Division of Handicapped Children and Youth in the U.S.
Office of Education funded two pilot centers. Their success led to estab-
lishment of the Network of Special Education Instructional Materials
Centers (SEIMC's) in 1966, which included eight new centers and The
Council for Exceptional Children's ERIC Information Center on Excep-
tional Children. Four more centers were added in 1967.

The development of four Regional Media Centers for the Deaf, estab-
lished in 1964 and 1966, closely paralleled the instructional materials
centers. In 1969, both operations were incorporated into a single nework
the Special Education IMC/RMC Network. Each center provides con-
sultation services, media, and materials, and conducts conferences and
inservice training. Fmdings are disseminated throughout the network for
use by classioom teachers of the handicapped.

Today the regional instructional materials centers are transferring many
of their direct services to teachers to state and locally funded Associate
Special Education Instructional Material Centers. Using the federally
sponsored centers as a guide, state departments of education and local
school districts have established over 300 local associate centers.

Preschool Services

Just as research emphasizes the crucial importance of the first few years
of a child's life, the importance of early identification and treatment of
handicaps cannot be overestimated. Preschool programs for the handi-
capped, however, have been a recent phenomenon. In 1963, the U.S.
Office of Education began attempts to systematically estimate nursery
school and kindergarten enrollments for all areas of exceptionality. Public
day schools reported 33,000 children in these programs, with speech
impaired children comprising the largest number. Only 1,000 retarded
children were reported as receiving services. (Mackie, 1963)
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Cruickshank (1958), citing the importance of preschool educational
programs for the handicapped, also pointed crit:

To be permitted to provide services to exceptional children at one, two,
or three years of age means that therapeutic facilities will be made avail-
able, that parent counseling will be undertaken, and that other services
will be brought to the child, so that at the time when he is old enough
to enter school he will be able to profit from instruction to the maximum.
Early discovery, implemented by legal provisions which make early treat-
ment and related services possible, will mean less children in special
education in the public schools and at the least will mean that special
education will be in a better position to serve exceptional children when
they do come into the elementary schools.

The usefulness of preschool programs in helping to identify young
children with handicaps has been emphasized by the Headstart progam.
Data collected by the U.S. Bureau of the Census en children em-olled in
12-month Headstart programs indicate 28 percent of the children have
abnormal vision or hearing, major medical or psychological problems, or
combinations.

Preschool programs for handicapped children have not yet developed
on a comprehenive national basis. In 1969, 26,394 preschool handi-
capped children were being served through federal assistance. In testimony
before the Select Subcommittee on Education of the U.S. House of Repre-
sentatives on the Comprehensive Child Development Act of 1971, Wein-
traub ..tarks on the inadequate delivery of educational services to pre-
school children.

We do have one figure of 24 million children in the population ages zero
to six, which would mean that there are approximately 2.4 million handi-
capped children.

Thi figures from the Office of Education, the Bureau for the Education
of the Handicapped, indicate that only about 1 percent, as reported by
the states in their annual reports of that age group are presently receiving
service&

Transportation and Family Services

Many elements in an education program for handicapped children are
regired to enable these children to develop. The provision of ancillary
services such as transportation and family counseling are integral parts
of comprehensive programs

Many handicapped children do not attend school because there is no
transportation. Some children with physical handicaps, for instance, require
special seats and help in boarding the vehicle.. In addition, many of the
children do not live within standard transportation routes of the public
schools. Since some special programs are cooperative efforts on the part
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of neighboring school districts, transportation is a key problem to resolve.
Unnecessary limitations placed on the handicapped include regulations
requiring the handicapped to travel on separate buses. In view of the low
incidence of certain disabilities, such a policy appears to foster unnecessary
duplication of services. When the child's home is too distant from school,
temporary placement in a foster home has enabled him to attend school.
While there are no estimates of the numbers of handicapped children
excluded from school for lack of transportation, local directors of special
education frequently indicate this is a critical component of program devel-
opment.

Incongruities between the home and school experiences of the child are
often a major detriment to his development. The necessity of coinmuni-
cation between school personnel and the parents of handicapped children
has long been recognized as a prerequisite of a comprehensive educadonal
program. Family services such as parent counseling, the visiting teacher,
and the "teacher mom" programs enhance the continuity of the home and
school experience.

Service Options

In education today, there is movement toward more complete inte-
gration of the handicapped child into the regular classroom. This means
the handicapped child attends school with his normal peers to whatever
extent is compatible with his fullest development. The evolution of various
educational program options is a reflection of increasing concern for
diminishing stigma, individualizing instruction, and providing equal oppor-
tunity to an education.

Deno (1970) questions the efficacy of special classes for most handi-
capped children and suggests a system that emphasizes mainstream
educational opportunity:

It is a system which facilitates tailoring of treatment to individual needs
rather than a system for sorting out children so they will fit conditions
designed according to group standards not necessarily suitable for the
particular case. It aoknowledges that the school system is a giant intelli-
gence test involving multiple -work samples and multiple performance
judges who invoke highly variable criteria in making their judgment& It
is designed to facilitate modification based upon changing conditions and
new assumption&-

Reynolds (1962), Deno (1968), and Willenberg (1968) have formu-
lated conceptual models of instructional alternatives for service delivery
in which program options are placed on a continuum, the extent of inter-
vention being a function of the extent of the child's need for special
services.

!,71,

A



84 State Education Laws and Handicapped Children

Status
The states follow three basic patterns in defining the educational serv-

ices to be provided for handicapped children. The New York Code is
an example of the first pattern, giving general authority to the Commis-
sioner of Education to formulate such rules and regulations pertaining to
the physical and educational needs of such children as he deems to be
in their best interests. (Sec. 4402 N.Y. Stats.)

The second approach is more specific, citing the methods by which
special instruction and services may be provided. Minnesota's law serves
as an example:

(a) Special instruction and services in connection with attending regular
elementary and secondary school classes;

(b) The establishment of special classes;
(c) Instruction and services at the home or beds of the child;
(d) Instruction and services in other districts;
(e) Instruction and services in a state college laboratory school or a

University of Minnesota laboratory school;
(f) Instruction and services in a state residential school or a school

department of a state institution approved by the commissioner; or
by any other method approved by him.

(g) Instruction and services in other states. (MSA Sec. 120.17)

A. third approach, used in several states, is division of the laws into
separate sections, with definitions of services in terms of specific dis-
abilities. For example, in California:

(a) Special classes (elementary and secondary). Under this program edu-
cationally handicapped pupils unable to function in a regular class are
assigned to a special class. At the elementary level, the special class shall
be maintained for a minimum school day. The special class for junior
and senior high school pupils may be maintained for one or more class
periods. In this program, fundamental school subjects shall be emphasized
as prescribed by the State Board of Education.
(b) Learning disability groups (elementary and secondary). In this pro-
gram, the pupil remains in his regular class but is scheduled for individual
or small group remedial instruction given by a special teacher.
(c) Specialized consultation to teachers, counselors, and supervisors (ele-
mentary and secondary). Under this program, specialized consultation is
provided teachers, cc_mselors and supervisors relative to the learning
disabilities of individual pupils and special instruction (elementary and
secondary). Under this program a pupil who is unable to function in a
school setting and who does not attend school receives instruction at the
appropriate grade level .at home or in a hospital or in a regularly estab-
lished non-profit, tax-exempt, licensed children's institution. (Sec. 6751
CaL Stats.)
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Transportation

Only a few states have sought to specify the full legal basis for trans-
portation services within the special education section of the law. Illinois,
however, deals with transportation between school districts in the following
manner:

If a child, resident of one school district, because of his handicap, attends
a class or school for any of such type of children in another school dis-
trict, the school district in which he resides shall grant the proper permit,
provide any necessary transportation, and pay to the school district main-
taining the special educational facilities the per capita cost of educating
such children. (Sec. 14-7.01 Ill. Stats.)

Alaska provides transportation to exceptional children without any
minimum distance requirements, although whenever practicable, the chil-
dren are to travel in vehicles separate from the regular students. (Sec.
14.30.147 Alas. Stats.) Idaho sets a maximum distance limitation of 11/2
miles for the provision of transportation and provides that it may be
waived by a board of trustees of a local school district if the age or health
of the pupil warrants it. (Sec. 33-100 Idaho Code)

Maine empowers the local superintendent of schools to provide trans-
portation for special education students in public and private schools,
regardless of whether these classes are within the administrative unit, if
the district of residence is not providing the necessary services. (RSM
Sec. 3561) In some states, the law allows board and lodging of the pupil
if it is more practicable than transportation. (Sec. 33-1503 Idaho Code)

Instructional Materials

Some states have enacted provisions to improve instructional programs
for handicapped children through dissemination of special materials. Cali-
fornia, for example, empowers the state librarian to,

. . duplicate any braille book master, other than textbook masters, pre-
sented by any legally blind person directly to the State Librarian for
duplication. The State Librarian may duplicate any braille book master,
other than textbook masters, presented by any other person or agency
directly to the State Librarian for duplication. (Sec. 27056, CaL Stats.)

Illinois has legislated an educational materials coordinating unit within
the Office of the Superintendent of' Public Instruction:

There shall' be established within the Office of the Superintendent of
Public Instruction under the direction of the Superintendent, an educa-
tional materials coordinating unit for handicapped children to provide:
1. Staff and resourczs for the coordination, cataloging, standardiimg,

production, procurement, storage, and distribution of educational mate-
rials needed by visually handicapped children and adults.
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2. Staff and resources of an instructional materials center to includelibrary, audio-visual, programmed and other types of instructionalmaterials peculiarly adapted to the instruction of handicapped pupils.The educational materials coordinating unit shall have as its majorpurpose the improvement of instructional programs for handicapped chil-dren and the in-service training of all professional personnel associatedwith programs of special education and to these ends is authorized tooperate under rules and regulations of the Superintendent of PublicInstruction with advice of the Advisory Council. (Sec. 14-11.01 Ill. Stats.)

Educational Services in State Institutions
Although Indications are that residential school enrollments are declin-ing, many handicapped children receive educational services in thesefacilities_ Recent data (Mac Ide; 1963) indicated that slightly more than110,000 children were receiving educational services there. She also said:

"the largest proportion of emotionally disturbed and socially maladjusted,blind, and deaf children in special education are in residential school pro-grams. In contrast, by far the largest number of mentally retarded childrenin special education were reported to be in day school programs."
The Nebraska Department of Education has responsibility for the edu-cational program in the state institution for the visually handicapped, withthe law specifying the method ofinstruction to be used:

. . so called oral method of instruction shall be used by such teachersand if, after a fair trial of nine months, any such children, for any reasonshall be unable to learn by such oral method, then no further expenseshall be incurred in the effort to teach such child. (NRS Sec. 79-1413)
Another section indicates that the department may provide educationalservices to visually handicapped children unable to attend the school forthe visually handicapped. (NRS Sec. 83-210)
In Maine, deaf children "unable to benefit" from the methods of instruc-tion taught in the public schools are required by law to attend the stateinstitution for the deaf during the school year. (RSM Sec. 2905)The astonishing number of mentally retarded children and emotionallydisturbed children in state institutions not receiving educational servicesis a tragedy of MajOr proportions. The President'S Committee on MentalRetardation (1969) has noted- that, "Many of the 200,000 institution-alized_ mentally retarded_ persons continue warehoused in dehumanizingresidential programs that make no serious attempt to rehabilitate residents?'Similar criticism of educational- programs in residential institutions forthe emotionally disturbed has been made- by the -Joint Commission onMental Health of Children-(1969) which reported that school is neglectedor given secondary emphasis in most residential treatment programs. The



Commission urged improvement in residential programs and observed:

In 1966 an estimated 35,800 children under eighteen were in mental
hospitals. Many of these institutions fall far short of meeting the needs of
children and youth. There are a few superb institutions in the country,
many that are marginal; however, most are disgraceful and intolerable.

Programs in state institutions for the mentally retarded and for the
emotionally disturbed are not usually the responsibilities of the state
departments of education. Growing concern, however, surrounds the issue
of responsibility for these educational programs which form an important
part of the total state effort to provide education for the handicapped.
While little legal attention has been addressed to this issue, it is clear that
the right to an education includes all childrennot just those residing
in the community. As indicated in Chapter 4, the Pennsylvania Associa-
tion for Retarded Children case should provide much needed clarification.

Recommendations
Special education is a dynamic profession which is discovering new

techniques and strategies for meeting the educational needs of handicapped
children. However, this dynamism often breaks down at the delivery stage.
How do we deliver the appropriate services to the child?

Special education can be conceptualized as a continuum whose one
extreme is minor assistance to children in otherwise normal environments
to the other extreme of education for children in residential environments.
The "1971 Policy Statement of Basic Commitments and Responsibilities
to Exceptional Children" of The Council for Exceptional Children pre-
sents eight points along the continuum:

1. Regular school situation in which allowances are made for the indi-
vidual differences of a typical school enrollment;

2. Regular school situation in which child needs and is provided with
supplementary services only; no basic modifications required in the
school's instructional offerings; child educated in regular classroom;

3. Regular school situation in which child requires some supplementary
teaching in the regular classroom; child may require some modification
in materials and procedures offered by the regular classroom teacher;

4. Regular school situation in which child receives specialized supple-
mentary teaching for example, in itinerant speech and hearing services,
and integrated programs for the visually and hearing impaired;

5. Regular school situation in which child is enrolled and receives spe-
cialized instruction in a special day class; child may participate part-
time with regular class pupils in selected subjects;

6. Special day school in which child receives fulltime specialized instruc-
tion in separate facilities and programs;

7. Home or hospital instruction for child who is unable to attend school;
r



88 State Education Laws and Handicapped Children

8. Residential situation as in the case of the schools for the blind and thedeaf, or a residential school for the mentally retarded or the emction-ally disturbed. Education is provided in addition to residential care.
Many handicapped children do not receive the education they need,because the full range of services along the continuum are not pmentlyavailable in their community. As a result, children are excluded or placedin inappropriate programs.
The knowledge of what to do to educate handicapped children is avail-able. The burden now rests with government to provide the deliverysystems that will match each child with the program he needs.
Therefore it is recommended that: Each state, as. part of its plan for theeducation of handicapped children, assure the availability and deliveryof a full continuum of educational services ranging from the regularclassroom to the residential institution.
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Private Schools

Private schools have always played a significant role in Amerioan
education, but they have been even more significant in education of
handicapped children. Over the years, the failure of the public schools to
educate all handicapped children has resulted in the development of
numerous private, nonprofit schools providing day or residential services.

In many cases, these schools are substantially supported through vari-
ous charities and fund raising campaigns, and by local, state, and federal
governments. In addition, most private schools charge a student tuition
and/or expense fee. These fees range from less than $100 to over $10,000,
depending on the school and the services provided.

While this chapter assumes that parents have the right to send their
children to a private school at their own expense, the focus is on the
legal issues involved in educating handicapped children in private schools
as a matter of public policy rather than at parental initiative.

Background
The first schools for the handicapped received their impetus at the

beginning of the 19th century from Horace Mann and Samuel G. Howe,
members of the Massachusetts State Board of Education, and Henry
Barnard, a member of the Connecticut State Board of Education. In
1817, with the assistance of The Reverend Thomas Gallaudet, the Ameri-
can Asylum for the Education and Instruction of the Deaf and Dumb
(now the American School for the Deaf) was established in Connecticut
Fifteen years later the Perkins Institute for the Blind was opened in
Massachusetts, followed in 1850 by the Massachusetts School for Idiotic
and Feebleminded Youth (now the Fernald School). While these resi-
dential schools received some support from state legislatures and other
sources, they were governed as private schools and charged additional
fees. In 1848, 1851, and 1852, the legislatures of Massachusetts, New
York, and Pennsylvania appropriated funds to private schools for educa-
tion of the "feeble-minded." Many of the state schools for the handicapped
as well as many local public programs began as private schools, and some,
such as the Maryland State School for the Deaf, still remain privately
governed.

As public school programs for handicapped children have grown, there
has been an almost parallel growth of privata schools to serve those chil-U6

9:
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dren whom public education has excluded. It is estimated that from
12,000 to 15,000 such schools exist. They can be found in almost any
community and range from programs for several children organized by
their parents to programs for hundreds of children from across a state
or even the country. The quality varies from little more than babysitting
to educational programs of high excellence. Their facilities range from
private homes and condemned schools to model modem buildings.

The degree of regulation of these schools varies greatly from state to
state. If state aid is involved, the regulations are generally tighter although
far less stringent than those required of public schools. Usually these are
limited to compliance with fire and safety codes and school attendance
procedures such as length of school year, school day, etc.

There are generally three ways in which handicapped children become
educated in private schools. The first, as noted earlier, is parental decision
to seek private education as an alternative to public education. This deci-
sion may result from a desire for religious instruction, an education pro-
grain of higher quality, or the need for residential placement. The second
reason is the refusal of the local school district or the state to accept edu-
cational responsibility for the child, forcing the parents to seek other
sources of education for their child. In these cases, parents usually find
out about private schools from parent organizations or concerned pro-
fessionals. Finally, handicapped children are placed in private schools on
the recommendation of local or state school officials, especially when
appropriate educational programs are not available in the community or
neighboring communities.

Status
Many states have special education laws which enable parents to obtain

services for their handicapped children in non-public facilities when public
services are not available. The laws to authorize tuition payment to such
schools define tuition payment and the population to be served, establish
local school district or state responsibility for certification of children to
be served, set standards for such schools, provide assistance for trans-
portation, and control payments to out of state schools.

The following excerpt from Georgia law is an example of an authorizing
statute:

If an exceptional child cannot be educated in his local school system on
criteria established by the State Board of Education, his parents may
seek educational programs appropriate to the child's needs. Upon appli-
cation to the Program for Exceptional Children, State Department of
Education, and upon approval of said agency, the school or agency educat-
ing the exceptional child shall be reimbursed for tuition, fees, transporta-
tion, and books. . . . (HB 453 Laws of 1967)
There is great variety in the manner in which states control the amount

of tuition to be paid to such schools.

40:



The most uncommon approach is assumption of the total cost of such
tuition. This is c Aemplified in the following provision in Maine law:

A class for handicapped or exceptional children may be established in
any public school, or under any other plan, provided it is approved as to
requirements for admission, teacher preparation, plan of instruction, nec-
essary facilities and supervision. In administrative units where there are
too few handicapped or exceptional children to make the organization of
a special class feasible, such children may be entered in a special class
in another administrative unit. The sending unit shall pay to the receiving
unit or private school the actual per pupil cost incurred in the operation
of the program for handicapped or execptional children during the pre-
ceding school year. The per pupil tuition charge shall be computed on the
basis ot financial reports filed by the administrative unit or private schools.
Such financial reports shall be filed July 1st of each year in such form
as the state board may require, and the allowable tuition charge may not
exceed the per pupil operating cost as determined by the state board from
the financial reports of the preceding school year. Other programs con-
sistent with the purpose of this chapter may be developed with the
approval of the commissioner. (RSM Sec. 3117)

Another approach is similar, but adds a requirement for parental pay-
ment on a sliding scale depending on their income. Massachusetts, for
example, has such a stipulation:

. . . The expenses of the instruction and support of such children therein
actually rendered or furnished, including their necessary traveling expenses,
whether daily or otherwise, but not exceeding ordinary and reasonable
compensation therefor, shall be paid by the commonwealth; but the par-
ents or guardians of such children, who are able wholly or in part to
provide for their support and care, to the extent of their ability may be
required by the department to reimburse the commonwealth therefor.
(Sec. 71-461 Mass. Gen. Laws)

Another approach is a straight or maximum sum reimbursement by the
state for tuition. The payment frequently varies according to specific dis-
abilities. The following Pennsylvania law is an example of such an
approach:

Cost of Tuition and Maintenance of Certain Exceptional Children in
Approved Institutions.(a) When any child between the ages of six (6)
and twenty-one (21) years of age resident in this Commonwealth, who
is blind or deaf, or afflicted with cerebral palsy and/or brain damage
and/or muscular dystrophy, is enrolled, with the approval of the Depart-
ment of PUblic Instruction, as a pupil in any one of the schools or insti-
tutions for the blind or deaf, or cerebral palsied and/or brain damaged
and/or muscular dystrophied, under the supervision of, subject to the
review of or approved by the Department of Public Instruction, in accord-
ance with standards and regulations promulgated by the Council of Basic
Education, the school district in which such child is resident shall pay
twenty-five per centum (25% ) of the cost of tuition and maintenance,



1

A fourth approach is to limit
reimbursement to an amount not more

than the cost of educating a similar child in a public school. New Jersey
is an example of such an approach:
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as determined by the Department. If the zesidence of such child in a
particular school district cannot be determined, the Commonwealth shall
pay, out of moneys appropriated to the department for special education,
the whole cost of tuition and maintenance of any such child. In no event
shall the total cost of tuition and maintenance of any such child exceed
four thousand two hundred dollais ($4,200) per year. . . .(c) Cost of tuition and maintenance of certain exceptional children in
approved institutions.When any child between the ages of six (6) aLd
twenty-one (21) years of age, resident in this

Commonwealth, who is
socially or emotionally disturbed, is enrolled with the approval of the
Department of Public Instruction as a pupil in any approved day school
under supervision of or approved by the Department of Public Instruc-
tion, the school district in which such child is resident shall pay twenty-
five percent (25% ) of the cost of tuition of such child in such school
as determined by the Department of Public Instruction, and the Common-
wealth shall pay out of funds appropriated to the department for special
education seventy-five percent (75% ) of the cost of tuition of such child
as determined by the department: provided, however, that in no event
shall the cost of tuition of such child exceed two thousand three hundred
ten dollars ($2310) per school year. (PS Sec. 1376)

Any board of education, jointure commission, state operated facility or
private school which receives pupils from a sending district under this
act shall determine a tuition rate to be paid by the sending board of
education, but in no case shall the tuition rate in a nonpublic school
exceed the maximum day class cost of education per pupil of children
in similar special education classes in New Jersey public schools as
determined according to a formula

prescribed by the commissioner with
the approval of the state board. (NJS 179-9)
Realizing that provision of public services in certain disability areas is

more difficult than in others, some states provided non-public services in
specific disability areas. This approach has been used in a number of
states, although it is typified in the following

Massachusetts law:The department may, upon the request of the parents or guardians and
with the approval of the governor, send such emotionally disturbed
children as it considers

proper subjects for education to any school,
hospital, sanitorium or like institution, within or without the common-
wealth, affording remedial treatment of emotionally disturbed children
for terms not exceeding twelve years, under regulations prescribed by
the departments of education and mental health.The department may, upon lilce request and with like approval, continue
for longer terms the education of any children therein who are meritori-
ous pupils recommended by the principal or other chief

administrative
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officer of such school, hospital, sanitorium or like institution. . . . (Sec.
71-411 Mass. Gen. Laws)
Many state laws require the state or local district to certify that the

child has a handicapping condition and that an appropriate educational
program is not available. The following law from Illinois is an example:

. . . Nothing in this Section authorizes the reimbursement of a school
district for the amount paid for tuition of a child attending a non-public
school or special education facility unless the school district certifies to
the Superintendent of Public Instruction that the special education pro-
gram of that district is unable to meet the needs of that child because of
his handicap and the Superintendent of Public Instruction finds that the
school district is in substantial compliance with Section 14-4.01. (Sec.
14-7.02 IlL Stats.)

Most states authorize the state education agency to set appropriate
criteria regarding private schools. The following New York law is more
specific than most states in this regard:

The state education department shall maintain a register of such educa-
tional facilities which, after inspection, it deems qualified to meet the
needs of such child in such educational facility. Such inspection shall
also determine the eligil3ility of such educational facility to receive the
funds hereinbefore specified. (Sec. 4407 N.Y. Stats.)

Some states have legislated special provisions to assume transportation
costs for handicapped children in private schools illinois law, for example,
says:

If it otherwise qualifies, a school district is eligible for the transportation
reimbursement under Section 14-13.01 and for the reimbursement of
tuition payments under this Section whether the non-public school or
special education facility, attended by a child who resides in that district
and L.:quires special educational services, is within or outside of the state
of Illinois. However, a district is not eligible to claim transportation reim-
bursement under this section unless the district certifies to the Super-
intendent of Public Instruction that the district is unable to provide special
educational services required by the child for the current school year.
(Sec. 14-702 Ill. Stats.)

State laws vary on allowing tuition and other payments to private
schools outside the state. Alabama prohibits such expenditures:

No funds shall be expended for training in any school or institution
outside of the state of Alabama. (Sec. 615 Ala. Stats.)

Delaware allows such expenditures:
In any instance in which such an evaluation and placement committee
certifies that a particular child cannot be adequately served in any of the
units herein described for handicapped children, including the unit
described by the term "learning disabilities" or where such a unit for
learning disabilities is not available in the district of residence or a dis-
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trict within reasonable transportation distance of the home of the child,
then the committee may recommend to the parents or legal guardian of
such child and to the superintendent of the district that the child be
authorized to attend a specialized public or private school in Delaware
or in another state of the United States. . . . (Sec. 1703 DCA)

Recommendations
Ideally, public education should directly provide appropriate educational

services for all children including the handicapped. Since this goal is not
attainable in the immediate future and may never be attainable in some
areas, private schools will continue to play an important role in the edu-
cation of handicapped children. The major issues in this regard relate to
the definition of public responsibility for handicapped children when they
are educated in private schools as a matter of public policy.

As noted in Chapter 1, there is a growing number of judicial decisions
which establish the principle of every child's right to a free public edu-
cation. Thus it appears that the responsibility of all educational policy
bodies is to develop, through the public system, the varied education
programs needed by children. When it is impossible to develop some of
these programs, it appears that such policy bodies still have the respon-
sibility to provide alternative programs such as those in private schools.
This does not excuse educational policy bodies from either the respon-
sibility of developing the appropriate educational programs within the
public system. While placement of a child in a private school as a matter
of public policy may be a legitimate educational alternative, it also may
be a discriminatory practice. As such, the responsible policy bodies, fol-
lowing the principles of Loving v. Virginia (388 US 1, 1967), must dem-
onstrate a compelling cause for placement.

Therefore, it is recommended that: While education of all children is a
public responsibility, the laws must recognize that education may take
place in a variety of settings including private schools with public sup-
port. In order to guarantee that all handicapped children receive the
education they need, and if public services are not available, public funds
should assume the total educational and related costs of such children in
appropriate private schools at no cost to the child or his or her parents
or guardians. School districts placing handicapped children in private
schools should annually assess the educational Drogress of the child in
order to determine continued or alternative placement.

Ackerman and Weintraub (1971) found a :tendency among school dis-
tricts in states which pay the costs of private ichool education, to continue
using private services, thus avoiding development of needed and feasible
programs within the public schools. An example of the fiscal implications
of such abuse is contained in Chapter 6. To remedy the situation and to
assure that children receive the education they need, legal procedures
need to be established to require the fiscal participation of local school
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districts in the costs of such private education. The child's school district
of residence should be required to assume at least that sum that they
would have to pay if the child were educated in the school district. Since
the state would probably have to assume most of the costs, it should
certify payment only upon receipt of just cause from the school district
and evidence of that district's future plans for educating the child.

Therefore, it is recommended that: School districts placing children in
private schools, because of their failure to provide appropriate public
educational programs, should be required to assume a proportion of the
costs of private education. This amount should be at least equal to the
costs the district would contribute if children were educated within the
public system. In addition, the school district should provide the state
each year with just cause as to the necessity for such private education.

With the growing governmental financial support of handicapped chil-
dren in private schools, many such schools are becoming quasi-public in
nature. While data are not available, it is known that there are many
such schools in which most of the budget is obtained from various gov-
ernmental sources. Thus it would seem that these schools are no longer
entitled to freedom from the standards required of public schools. It would
also seem that if such standards are established for the public welfare,
then they cannot be denied to a segment of the citizenry because of gov-

of handicapped children in public schools be required of private schools
serving handicapped children placed in such schools by public policy.

ernment failure to meet their needs in public settings.
Therefore, it is recommended that: All standards concerning education

These include, but are not limited to, fire and safety codes, teacher certi-
fication, school attendance procedures, curriculum, and civil rights guar-

'
State education agencies should also establish teams of persons knowl-

edgeable about the education of handicapped children ard state standards
to visit private schools. These teams should have authority to certify such
schools as appropriate programs for educating the handicapped. A list of
certified schools should be published and distributed to all school districts
in the state.

In some cases such as in sparsely populated states, there may not be
appropriate public or private educational services for children with certain
disabilities. These primarily include very low incidence disabilities such
as children who are both deaf and blind. It is hoped that these states will
engage in multi-state planning to develop regional services. Some states
may wish to use private schools in neighboring states for such purposes.

Therefore it is recommended that: State provisions be made to permit,
in extraordinary circumstances, and finance the education of handicapped
children in public or private schools located in other states.

anties. Costs incurred by these private schools in complying with such
standards should be included in approved tuition costs.

c9
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Personnel

Background
The early development of education progams for handicapped children

in the United States was characterized by an extreme shortage of trained
personnel. Persons considered qualified during the first third of the 20th
century were those with two years of college or normal school and an
occasional summer course. Certification or a teaching license was gen-
erally conferred upon persons with two years of training, some special
courses, and one or two years' experience with regular students.

Some of the deliberations of the 1930 White House Conference on
Child Health and Protection focused on special education teachers and
their qualifications. Ingram, reporting on the conference (unpublished
manuscript, 1971), noted: "Although certain higher institutions were
offering training, it is stated that the teacher training institutions of the
country had arrived at no uniformity of opinion as to the extent and
character of training, the course requirements, or the necessity of offering
such special training."

The lack of ageement on this matter was a less severe problem than
the extreme shortage of teacher training institutions offering progams
in this area. As recently as 1948, there were only 77 colleges and uni-
versities that offered sequences of preparation of teachers of exceptional
children. (Saerder, 1969)

As time passed and greater awareness of the educational needs of handi-
capped children occurred, the number of training progams increased. A
study of the number of programs offered in 1961-62 (Mackie, Hunter,
Neuber, 1961) indicated that 224 colleges and universities had a mini-
mum sequence of teacher preparation in at least one area of exceptionality.
According to Saettler (1969), this number had gown to 412 by 1968.

Despite these advances, there continues to be an acute shortage of
trained personnel. Data taken from 1968-69 school year reports of Title
VI of the Elementary and Secondary Education Act indicate a nationwide
shortage of 275,000 teachers of handicapped children. As alarming as it
appears, this figure does not include the shortage of the many support
and administrative personnel also needed to operate effective special edu-
cation programs. Clearly, there is a need for a minimum of 325,000 pro-
fessional personnel to staff special education programs.

Recognizing the critical shortage of personnel, the Congress enacted
P. L. 85-926 in 1958 to provide financial and technical resources to
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institutions of higher education and state education agencies in order to
prepare professional personnel to teach the mentally retarded. The act
authorized an appropriation of $1 million a year. Under this law, between
160 and 180 graduate fellowships in 19 higher educational institutions
were offered. Congress passed P. L. 87-276 in 1961 to establish a similar
grant-in-aid program for preparing teaclers of the deaf.

Public Law 88-164, which expanded the provisions of previous legis-
lation and significantly increased the authorization of funds, was passed
in 1963. Even with these gains, James J. Gallagher, when he was associate
commissioner for education of the handicapped in the U. S. Office of Edu-
cation, noted that although the law involved 177 institutions of higher
learning and 53 state and territorial education agencies, considerable short-
ages still remained. It should be noted that these funds were not limited
to graduate fellowships but were also made available at the junior and
senior level in the form of undergraduate traineeships. Additionally, these
funds were often used by state departments of education and universities
to provide summer institutes or 12-month programs for persons already
working in the field. Table 2 indicates the number, distribution pattern,
and cost of the fulltime study awards under this program.

Table 2:

I

FY

1964
1965

1966
1967
1968

BUREAU OF EDUCATION FOR THE HANDICAPPED, O.E.
FULLTIME STUDY AWARDSP.L. 88-164

JR SR MA PMA Higher
Inst.

State
Agen.

Total
Amount

390

398
562
829

840
883

457
468
664
662
622

84
89

119

133

137

108

153

162

177
177

50

50
52
53

53

4,570,600
5,142,400
7,368,150
7,555,500
6,841,300

(PCMR Message, July 1969)

As public demand for more and better programs gained momentum,
special education personnel in the classrooms and students in training
programs became differentiated according to their interests in specific
categorical disabilities. Certification procedures paralleled this differentia-
tion, with teachers obtaining state certification in a certain disability area
such as mental retardation or learning disabilities.

The rationale was based on the pattern of grouping handicapped chil-
dren on the basis of their disability. This movement in teacher education
complemented the disability-by-disability growth of programs throughout
the country. For example, in the 1950's parents of retarded children began
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operating programs and, after serving as staff themselves, urged develop-
ment of teacher training programs for the mentally retarded.

In line with the movement to keep handicapped children in a normal
education setting as much as possible, there is a trend to provide "core
training" for special education personnel. The rationale underlying this
approach is that tomorrow's special education teachers and administrators
must possess specific skills to assess and help meet each child's learning
needs. The philosophy is to individnalize instruction to meet the child at
his level of need and to provide him with "mainstream" educational
opportunities whenever possible.

While special education teachers and support personnel must be trained
to work with the handicapped, there is also need for the nation's regular
teachers to identify the handicapped in their classrooms as well as to
effecdvely teach those who remain in the normal classes. In recognition
of these trends, the Education Professions Development Act (P.L. 90-35)
earmarks, through an agreement by the Bureau of Education for the Handi-
capped and the Bureau of Educational Personnel Development, about 15
percent of the total appropriations to be spent in the area of supporting
the training of special education personeL

Since most handicapped children remain in regular classrooms, the
P.L. 90-35 program stresses the training and retraining of regular class-
room teachers to understand and respond to the needs of these children.
Five areas of education of the handicapped have priority under the EPDA
program:

preparation of auxiliary personnel for special education, including
teacher aides, diagnostic teachers, special education counselors, and
supervisors;

expanding the competencies of general educators in university and
college training programs and in the field to include the instruction of
educationally exceptional children,

expand;ig the competencies of special educators to facilitate indi-
vidualization of instruction as opposed to categorical instruction,

preparation of personnel for special education in disadvantaged
areas, and

preparation of personnel for preschool special education programs."
Despite the success in closing some of the personnel gaps, there remain

vast unmet needs. At 1968 regional conferences on long range, cooperative
planning sponsored by the Bureau of Education for the Handicapped, the
training of personnel was ". . . possibly the most frequently named prob-
lem area and often engendered the most heat and emotions in the dis-
cussion. . . ." (Conference Summarr, 1968). In May 1969, the National
Advisory Committee on Handicapped Children also expressed grave con-
cern over the problem of manpower needs. The committee characterized
the need for trained personnel as ". . . perhaps the single most vital

De;
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factor in determining whether programs for handicapped children will
have the quality that is universally denied." (Interim Emergency Report
of the NACHC, 1969)

Traditionally, education of the handicapped has involved the use of
personnel in addition to the teacher. A partial list of such persons includes
speech, physical, and occupational therapists, psychologists, instructional
materials specialists, and administrators. In addition, there is a tremendous
need for para-professional personnel. While many have played minor roles
in classroom activity, they are increasingly needed to serve as teaching
assistants, working with entire classes, smaller groups, or individual
children.

According to reports by the National Education Association (New York
Times, July 28, 1971), there exists an oversupply of teachers for the
nation's classrooms. While many of these reports point out that the over-
supply does not pertain to vocational teachers or special educators, little
planning has been done to funnel this apparent excess of personnel into
work with handicapped children. With proper recruitment programs, many
of these trained teachers, with minimal additional preparation, could effec-
tively work with handicapped children.

Status
Because of the great need for teachers and the recognition that incen-

tives are effective devices, about 25 percent of the states have passed
legislation providing for financial assistance for persons who are training
to work in education of the handicapped. The majority of these laws pro-
vide financial assistancz: for parttime or fulltime study. In many cases,
partame study provisions apply to teachers seeking to complete certifica-
tion requirements. An example of this type of law is the following from
Florida:

The Department of Education is authorized to make training grants to
teachers who seek special training in exceptional children education to
qualify said teachers to meet professional requirements and should be
responsible for the administration of said program. (Sec. 239371 Fla.
Stats.)

While Florida aid is not confined to students training in a particular
disability area, some states have developed statutes to relieve shortages
in certain areas. Massachusetts, for example, provides annual special edu-
cation scholarships up to $300 for undergraduate students who pursue
certification as teachers of the mentally retarded.

Georgia law does not specify a particular disabffity but does include
provision for parttime or fulltime study. The grants are to be made "to
persons interested in working in programs for the education of exceptional
children . . . [and] to qualify them as professional workers in special
education." (BB 453 Acts of 1967)
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Oregon and Maine provide assistance with unique operating machinery.In Maine, the state has the responsibility for providing for education of allprofessional personnel studying to teach handicapped children. The stateprovides courses of instruction through the higher education system, andshares the costs of a training program sponsored by a local educationagency. (RSM Sec. 3161) In Oregon, scholarships can be awarded toteachers pursuing certification to work with the mentally retarded if:(a) The district school board of the district by which the teacher isemployed or is to be employed for the next succeeding school year agreesto pay the teacher $200 to match the $200 paid by the state as part ofthe scholarship;
(b) The teacher applying for the scholarship agrees in writing to com-plete the course and to teach in the school district that provides thematching funds for one year after receiving his teaching certificate toteach mentally retarded children. (ORS 343.544)

Similar comprehensive assistance laws exist in Michigan and Illinois.In Illinois, for example:
The Superintendent of Public Instruction with the advice of the Advi-sory Council may make traineeship or fellowship grants available topersons interested in working in programs for the education of handi-capped children for either part-time or full-time study in programsdesigned to qualify them to become professional workers. In order toquality for a traineeship a person must have earned at least sixty semesterhours of college credit and persons to qualify for a fellowship must begraduates of a recognized college or university. No more than 200 suchgrants will be given in any academic year and may not be in amountsexceeding $1500 per academic year for traineeships and $3000 for fellow-ships, except in addition an additional amount may be allowed to anyapproved institution of higher learning in Illinois for tuition and fees.Part-time students and summer session students may be awarded grantson a prorata basis.

The Superintendent of Public Instruction may contract with anyapproved institution of higher learning in Illinois to offer courses requiredfor the professional training of special education personnel and may reim-burse the institutions of higher learning for any financial loss incurreddue to low enrollments, distance from campus, or other good and sub-stantial reasons satisfactory to the Advisory Council.Following the completion of an academic program after receipt of atraineeship or fellowship, grantees are expected to obtain within one yearemployment in an approved special education program in Illinois. Theymust continue such employment for one half year for each year of theirtraineeship or fellowship. If they do not fulfill this requirement they maybe required to remit to the state all or part of their grant. (Sec. 14-10.01Stats.)

Despite the tremendous need for personnel, only Georgia provides for
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recruitment. Funds for this program, however, are only available if not
spent on the first priority, the awarding of scholarship grants.

Recommendations
The insufficient number of qualified persons to teach handicapped chil-

dren still remains one of the major roadblocks to providing these children
with an appropriate education. Despite the fact that the numbers are
growing, the demand for services far exceeds available personnel. As a
result, school districts have been forced to utilize untrained persons. In
most cases states have temporarily waived certification requirements to
allow this to occur.

This situation is not true in all instances. In some disability areas such
as the deaf, the blind, and the physically handicapped, the teacher shortage
is less severe than in the larger disability groupings such as mental retarda-
tion, emotional disturbance, and learning disabilities. Demography also
appears to control variance in available personnel. Ackerman and Wein-
traub (1971) note that in six states surveyed, suburban and resort areas
had little difficulty in attracting qualified personnel and often had many
more applications than positions. In urban centers, the situation varied
depending upon their location and hiring practices. Almost all rural dis-
tricts sampled had personnel shortages.

To combat the problem in rural areas, school districts have often hired
regular classroom teachers to teach the handicapped. To become certified,
these teachers often have taken courses at local colleges or universities.
However, Ackerman anti Weintraub (1971) point out that rural districts
have been hesitant to encourage teachers to do this, since they often set
their training and go elsewhere. This situation has resulted in the massive
growth of workshops and other inservice training activities sponsored by
state and local education agencies.

While little legal base exists for programs to encourage persons to enter
this field, national, state, local, lay, and professional organizations and
some state education agencies have done some public relations in this
regard. The present teacher surplus affords a great potential supply of
personnel if concerted recruiting and training efforts are quickly undertaken.

It is unjust to deny a child schooling, because of the nation's failure to
train sufficient qualified personnel. And it is as unjust to staff programs
with unqualified personnel. While this dilemma can be partially resolved
through massive recruitment and training programs, attention should also
be given to new patterns of staffing programs, especially the use of non-
professional personnel to complement the services of the professional.

Therefore it is recommended that: States undertake the development
and support of programs to recruit and train personnel needed to enable
handicapped children to be educated. Such programs should encompass
the wide variety of personnel required and should be conducted on a
fulltirne, parttime, and inservice basis.



Facilities

Background
Throughout the development of special education in the U.S., theabsence of suitable facilities has bzon a key factor inhibiting provision of

appropriate educational services to handicapped children.
In May, 1968, the U.S. Office of Education released a study, "Pro-

jections of Public School Facility Needs," which indicated that for the
academic year 1967-68 100,000 more classrooms were needed to educate
the handicapped. This figure represented 20 percent of the total numberof facilities needed for all of education, although the handicapped repre-
sent only about 10 percent of the total school age population.

The nature of the problem can be seen in three distinct areas: physical
inaccessibility to some schools for handicapped children; the impact of
inappropriate facilities on their learning abilities; and the absence of legal,
administrative, and financialbases to relieve these problems.

Historically, space has been made available for education of the handi-
capped on the basis of the "principle of succession." Developed by urban
sociologists, this principle states that the newest group of persons to
arriveregardless of ethnic origin, religious beliefs, or racial heritage
occupies the least valued and usually the least desirable environment. In
many cases, the space initially made available to the handicapped included
abandoned or archaic buildings, basements, renovated offices or custodial
quarters, and garages Similar common settings for programs for the handi-
capped have been church basements, Quonset huts, warehouses, and other
equally unsuitable locations.

Since none of these facilities were orienally designed to house educa-
tion programs for the handicapped, they posed tremendous physical bar-riers for the children. For example, numerous special education programs
were conducted in school basements which were built to serve as storage
areas. Since access to the basement is by stairs, some children had to becarried by adults. In addition, such facilities seriously endangered the
safety of the children, especially during emergencies when there is rarely
sufficient personnel to help the children evacuate the building. The pres-
ence of safety hazards such as exposed water pipes and radiators as well
as the frequent failure to meet even minimum standards of health and
personal comfort was a fact of life in many early special education
programs



In addition, because many of the buildings were to be torn down when
newer schools were completed, they were often in excessive disrepair and
structurally unsafe.

Many other early programs were assigned to separate buildings or
isolated locations in regular education buildings. There, neither the chil-
dren nor the teacher could interact with the regular students and faculty.
Countless stories are told by teachers who were unable to use the faculty
room, cafeteria, or lavatory because of the inconvenient location of the
special education classroom.

Additional inadequacies included improper heating and cooling, inferior
lighting and storage, and lack of chalkboards, display areas, and other
features.

Unfortunately, many of the substandard conditions still exist today.
Then, as now, the tragic consequence is that handicapped children who
frequently need better lighting, acoustically treated rooms, distraction free
areas, and other environmental alterations are further handicapped and
discouraged from learning.

In recent years, special educators have seen a gradual improvement in
the farffities provided for their expanding programs More and more, pro-
grams are being moved out of storage closets and schooVbasements into
classrooms designed for normal children. While this integrates handicapped
children into the regular school life and greatly improves the learning
environment, unfortunately these rooms do not include necessary modi-
fications for the handicapped. For example, a classroom with space for
30 children may be overstimulating to a class of eight emotionally dis-
turbed children, who require a more subdued environment. Similarly, the
basic shape of the regular classroom may make it difficult to create many
of the special purpose areas needed for effective instruction of handicapped
children.

While exclusive assignment of facilities for programs for the handicapped
has been traditional, it has been only within the past 25 years that they
were designed and constructed for that purpose. Thus today in schools
for the hearing handicapped, flashing emergency lights accompany the
standard bell to signal fire alarms. Home living suites or apartments are
often inclu,ied in buildings to help the trainable mentally retarded to learn
basic housecleaning, cooking, and home repair skills. Special areas are
often set aside for various therapies, counseling activities, vocational evalu-
ation and occupational training Since it is desirable to heighten interaction
between regular and handicapped students, many .of the schools for the
handicapped are being constructed on sites adjoining regular public schools.

In keeping with the growing professional move to maintain as many
handicapped children as possible in the regular classrooms, some schools
require their architects and educational facility planners to assure the
buildings are usable by the handicapped. Added impetus came as the
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result of action by various groups to eliminate architectural barriers in
all new buildings. These goups, working with the American National
Standards Institute, developed a set of specifications which, when applied,
would remove major physical barriers to the handicapped from buildings
and then attempted to achieve legal implementation at the state and
federal levels.

Their efforts resulted in passage by the U.S. Congress of Public Law
90-480: "An act to insure that certain buildings financed with federal
funds are so designed and constructed as to be accessible to the physically
handicapped." To date, 48 states have established administrative provi-
sions for elimination of barriers from public buildings (President's Com-
mittee on Employment of the Handicapped, 1971).

Architectural and Funding Problems

There are three other problems which have influenced trends in facili-
ties for the education of hanfficapped children. First, there has been little
information and experience to guide architects and facility planners which
has meant construction of facilities with numerous inadequacies. Further
complications include building and health codes which ii .pose severe
limitations on developing environmental solutions relating to the educa-
tional problems of these children. One example is fire codes which specify
that fire resistant doors must be of certain material and weight. Often
doors designed to these specifications are too heavy for children in wheel-
chairs to open.

A related problem is codes or requirements of state education depart-
ments that specify shapes of buildings, square footage allotments, basic
furnishings and equipment, and other items which limit some creative
uses of facilities to serve handicapped children.

Finally, lack of adequate funds to construct or modify buildings for
handicapped children present many obstacles. Since state aid can be
obtained only by adherence to building requirements for all educational
facilities, many school officials determine it is too expensive to provide
facilities needed by children who are fewer in number than those placed
in a normal setting. In addition there is the opinion shared by many
general school administrators that special education for the handicapped
is an educational "extra" to be provided only after "basic" educational
needs are met. In times of fiscal constraint, this results in elimination of
the "extras" from the district's building plans. Further discussion of related
fiscal problems is discussed in Chapter 6.

In recent years, progess has been made. Many of the totally inadequate
buildings that served as the starting point for special education programs
have been vacated, and sometimes, destroyed. School districts have moved
classes for the handicapped from remote buildings and basements to a
special classroom or resource room in the regular school, or to a special
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wing attached to the regular building. Many districts are constructing
special buildings for severely handicapped children such as the trainable
mentally retarded and physically handicapped. There is also movement to
relocate the deaf and blind in regular schools as much as possible.

Unfortunately, church basements, storage rooms, and vacated facilities
are the educational homes for too many handicapped children today.
Rossmiller, et aL (1970) report after comprehensive site visits to 24
special education programs in five states:

In some instances we observed new facilities designed specifically for the
educational program they housed, and, in the same district, we also
observed programs which were housed in sub-standard classrooms or
modified storage rooms.

Evidence exists that many of the better facilities possess serious inade-
quacies. Analysis of over 1,000 questionnaires, part of a 1967-69 study
of physical environment and special education conducted by The Council
for Exceptional Children (Abeson and Black low, 1971), revealed that
over 20 percent of those teachers surveyed taught in classrooms which
were too small, had inappropriate furniture, insufficient chalkboards,
inadequate storage, inefficient heating and cooling, and extraneous noise.
Thus, even though knowledge is accumulating about more effective design
of facilities, implementation of this knowledge in newly developed build-
ings is sorely lacking.

Status
To a significant degree, the lack of awareness of the need for facilities

designed for the handicapped is reflected in state laws. In the laws of
many states, facilities for special education are not even mentioned. In
others, facilities are mentioned in connection with definitions of special
education services, administration, or other collective category. Under the
category "special facilities," Hawaii includes "building, equipment and
materials . . . for exceptional children" (HRL Sec. 43-20) while Alaska
includes "facilities" under the category, "special services." (Sec. 14.30.351
Alas. Stats.)

It is likely that in many of these states there are rules and regulations
which require that minimum standards be met and facilities used to edu-
cate the handicapped. For example, Colorado law specifically charges the
state board with prescribing the minimal physical facilities required for
special education programs. (Sec. 123-22-6 CRS)

Other laws recognize that facilities for handicapped children are not
readily available and that special provisions may be required. In Nevada,
the law provides that boards of school trustees may purchase sites and
buildings for special education in the same manner as other school sites
and buildings. There is also a provision that they may also rent suitable
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property for an economical fee without being so directed by a vote of the
cilstrict. (RSN Sec. 388.500)

In many states the creation of multiple district agencies to provide
special education services has necessitated special provisions for property
ownership. In New York, for example, the Board of Cooperative Edu-
cational Services (BOCES) was established several. years ago without the
right to own property. This produced administ ative problems because
the agency was required to rent property from the cooperating districts
for classroom and administrative use. Newer laws creating cooperative
agencies as well as amendments to the original BOCES law now allow
ownership of property. The following Illinois law is a good example of
such a provision:

To enter into joint agreements with other school boards to acquire, build,
establish and maintain sites and bpildings that may be needed for area voca-
tional education buildings or the education of one or more of the types of
handicapped children defined in Sections 14-1.02 through 14-1.07 of this
Act, who are residents of such joint agreement area, upon the approval of
the Advisory Council on Education of Handicapped Children and the
Superintendent of Public Instruction. Such sites may be acquired and build-
ings built at any place within the area embraced by such joint agreement.
(Sec. 10-22.31b Ill. Stats.)

A Connecticut law provides essentially the same benefits but requires
that there be a "long-term regional plan":

Sec. 10-76e. State grants for cooperative regional special education
facilities. Any school district which agrees to provide special education
as part of a long-term regional plan approved by the state board of educa-
tion, for children requiring special education who reside in other school
districts, shall be eligible to receive a grant in an amount equal to the net
cost w such district of providing, constructing, or reconstructing and
equipping appropriate facilities to be used exclusively for children requir-
ing special education, provided such facilities shall be approved by the
state board of education and shall be an adjunct to or connected with
facilitieg for children in the regular school program, except when the
state buard of education determines that separate facilities would be of
greater benefit to the children participating in the long-term special edu-
cation program. Such grants shall be in addition to any grant received
pursuant to section 10-286. Application for grants under this Section
shall be made to the state board of education at such time and in such
manner as said board may prescribe. Said board may make such a grant
in an amount equal to one hundred percent of the cost of the facilities
less any other public or private grants for such purposes. Upon certifica-
tion of completion of the building project by the secretary, the comptroller
shall pay the sum granted to the town or regional school district in a
lump sum. (Sec. 10-76e Conn. Stats.)

Some states have provisions for state construction of residential facili-
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1

1

ties in conjunction with educational programs for the handicapped. An
example is the following California provision:

The county board of education in any county required to provide for
the education and training of handicapped persons residing in the county,
when in its judgment necessity therefor exists, may construct and maintain
dormitories for use and occupancy by such persons, and shall fix the rates
to be charged such person's, or parents or guardians of such persons, for
quarters in the dormitories. (Ch. 121,4 Sec. 665 Cal. Stats.)

States have given minimum attention to providing special financial
assistance for the construction or modification of these facilities. Florida
appropriated $2.5 million for fiscal year 1968-69, ". . . to be distributed
to individual districts for capital outlay purposes for critical facility needs
for exceptional children. . . ." (Sec. 3 CH. 68-23 Laws of Florida) These
funds were provided as an addition to the established state capital outlay
funds for public school buildings.

The 1969 Florida legislature provided additional funds to continue
this program. The response was significant with 29 applications for
facilities submitted.

Some states have laws on facilities which are aimed at children with
specific disabilities. This happens frequently in those states whose legis-
latures directly appropriate money for the operation and capital expansion
of state institutions.

As an example, the following Massachusetts law provides for a specific
disability and clearly encourages new programs in non-institutional settings:

Any city, town or regional school district in which an application for a
grant for the construction of a school for the deaf or an addition to an
existing school for the deaf is approved by the board of education shall
receive a construction grant equal to sixty-five percent of the approved
cost of construction notwithstanding any provision of Chapter six hun-
dred and forty-five of the Acts of nineteen hundred and forty-eight as
amended to the contrary. (Sec. 28B Mass. General Laws)

In Arizona, a law has been enacted which is also directed at reducing
the isolation of handicapped children by requiring that "the special edu-
cation program . . . shall be conducted only in a school facility which
houses regular education classes or in other facilities approved by the
state division of special education." (Sec. 15-1015 ARSA)

The most common state provisions on facilities for the handicapped are
called architectural barrier laws. Their purpose is to eliminate all types
of architectural barriers from buildings including schools which are con-
structed with public funds. A typical law is the following from Hawaii
which provides for the application of

The American Standards Specifications for Making Building Facilities
Accessible to and Usable by the Physically Handicapped to the construc-
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tion of public buildings and facilities, thereby providing that such buildings
and facilities will be accessible to and usable by the physically handi-
capped insofar as feasible. Applies to buiidings and facilities constructed
by the State or its subdivisions. (HSCR 388; SSCR 370)

Recommendations
There is a desperate need within the nation's school districts for appro-

priate facilities to educate handicapped children. While more and more
space is being provided, it is in many cases inappropriately designed and
poorly located. Consequently, there is need for state law to foster and
guide the development of such facilities.

The most common excuse used by school officials for this condition is
insufficient funds. While it is true that few states have special laws author-
izing such special funds, most school officials have been able to meet the
physical space needs of normal children.

While there can be no argument that special financial assistance has
resulted in special education facilities, these funds are often directed to the
creation of buildings for exclusive use by the handicapped. This trend is
not harmonious with effective educational programing, which seeks to
place handicapped children in a normal educational settings as much
as possible.

Therefore, it is recommended that: Local education agencies should be
required to include in their education plans for the handicapped evidence
that suitable facilities will be provided. It should also be required that the
location, design, and equipment of such facilities shall meet the special
learning and physical needs of the children to be located in such facilities.

It is further recommended that: The plans for all school building proj-
ects that are intended for or are likely to be used by handicapped children
be reviewed in the following manner by the state education agency. First,
a statement of the objectives of the educational program to be carrkd
forth in the facility should be developed and submitted to the state director
of education of the handicapped for approval. Second, the state director
of education of the handicapped and the state education agency official
responsible for school planning and construction should assess the rela-
tionship between the education program and the planned facilities prior
to the granting of state approval or financial support.

Many states also need to examine their standards for schools to permit
better design for the handicapped. Clearly, standard formulas for square
footage allotments, window placements, door construction, etc. need to be
examined and replaced or modified by more flexible standards which relate
to the educational program.

Therefore we recommend: That provision be made to permit the waiver
of certain codes relating to school:construction when codes impede the
construction of appropriate facilitte* 4.or handicapped children. Such
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waivers should only be granted upon the presentation of sufficient evi-
dence of need and evidence that such waiver will not jeopardize the
health or safety of such children or those to be employed by the school.

Although many states have architectural barriers legislation, it is often
vague and weak, which leads to limited compliance. Evidence of inaction
and general awareness was collected by the CEC Analytic Study of State
Legislation. (Ackerman & Weintraub, 1971) During the study, intensive
interviews with both general and special education administrators occurred
in the school districts of six states. It was found that although five of the
six states had either legislative or administrative direction to eliminate
architectural barriers in buildings under construction, only one district
had taken steps to conform. More significant, however, is the study finding
that "most local administrators, both in general education and special
education, were not aware that legislation of this nature existed in their
state and indicated that little attention if any was provided to this problem."

Therefore it is recommended that: State education agencies establish
policies and administrative procedures to assure that all school construc-
tion in the state comply with the state architectural barriers laws and/or
regulations.
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Model Statutes
Every state has a comprehensive school law. It covers the organization

and functions of the one or more state education agencies, qualificationi .
for teachers and other school professionals, state-local relations, local
public school systems, the role of private schools, and compulsory school
attendance.

For normal children, the regular school law is a sufficient and gen-
erally all-inclusive legal basis for the free public education they receive
or a prescription of the conditions under which they may substitute
private schooling.

For the handicapped, supplementary provisions are necessary. Cnildren
who have many kinds of physical, mental, emotional, or learning impair-
ments frequently can function in the regular public school setting only
if certain aids and auxiliary services designed to ameliorate or overcome
the impediments imposed by their handicaps are supplied. In other
instances, special environments are needed to enable the handicapped to
secure the equivalent of what most children receive entirely from the
regular programs or, where this is impracticable, to receive education
suited to their conditions and needs. Laws in every state related to special
education provide the basis on which the handicapped gain access to the
free public education, which is the responsibility of the state to provide.

The following pages contain a comprehensive set of model statutory
provisions designed to provide a full legal basis for practicable and effec-
tive programs of education for handicapped children. The intention is
that they should be considered by states wishing to revise or update their
laws relating to the education of the handicapped. Since this group of
children is part of the population to which the comprehensive state school
law applies and should continue to apply, the models are designed for
incorporation into that law.

States considering a major overhaul of their education statutes may
wish to regard the models taken in their entirety as a complete set of
provisions relating to special education for the handicapped. Other states
may wish to consider some of the individual provisions for addition to the
existing statutes or as substitutions for particular provisions needing
improvement.

The materials are presented in a number of distinct parts. The first
of them is brief and applies to all children. It is a compulsory school
attendance law in two short sections. It is included because one of the
most serious problems in attempting to secure education for the handi-
capped is the tendency to excuse children with special problems from the
requirements of regular school attendance. Statutes which condone or
provide for such a course signal a _failure of the public educational system
to reach large groups of children for which it is intended. In many cases,
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they also contravene statutory or constitutional provisions which purport
to afford education for all.

The other parts are arranged as a title of a comprehensive state school
law. This title relates to special education for the handicapped. It does
not replace the regular school law but is a supplement to it.

Brackets [ ] are used to set off alternative language or to indicate
areas for insertion of appropriate existing state law or policy.

1 Section 1.
2

MODEL COMPULSORY SCHOOL
ATTENDANCE LAW

School Attendance and Instruction Required

3 All children between the ages of [ ] and [ ] shall attend the
4 public schools, or such other schools as may be approved by the
5 [state education agency] for the purposes of satisfying compulsory
6 school attendance requirements, and shall receive instruction therein.

7 Section 2.
8 Programs of Instruction

9 (a) No child shall be exempt from the requirements of Section 1
10 hereof, nor shall the authorities legally charged with responsibility
11 for the education of children be relieved from the obligation to pro-
12 vide suitable instruction. The public school authorities shall provide
13 such special programs of education, corrective and related services
14 as may be appropriate to enable all children of the following classes
15 to meet the requirements of Section 1 of this Act:

16 1. Children who are unable to benefit sufficiently from the regular
17 programs of instruction by reason cf their mental, physical, emotional
18 or learning problems, or for any other reason.

19 2. Children whose degree or kind of disability or illness precludes
20 attendance in a regular school setting.

21 (b) A child shall be deemed to be of the type described in sub-
22 section (a) hereof only upon certification pursuant to rules and
23 regulations of the [state education agency] that he is suffering from
24 physical or mental illness or disease of such severity as to make
25 his presence in a school facility or his travel to and from such
26 facility impossible or dangerous to his health or the health of others.
27 For such children, home, hospital, institutional or other regularly
28 scheduled and suitable instruction meeting standards of the [state
29 education agency] shall be provided by the public schools.
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TITLE
EDUCATION OF THE HANDICAPPED

1

2 Section 100.
3

Part I. Policy

Provision and Implementation
4 It is the policy of this state to provide, and to require school
5 districts to provide, as an integral part of free public education, spe-
6 cial education sufficient to meet the needs and maximize the capa-
7 biiities of handicapped children. The timely implementation of this
8 policy to the end that all handicapped children actually receive the
9 special education necessary to their proper development is declared

10 to be an integral part of the policy of this state. This section applies
11 to all handicapped children regardless of the schools, institutions,
12 or programs by which such children are served.

13 Section 101.
14 Services Mandatory
15 The [state education agency] shall provide or cause to be pro-
16 vided by school districts all regular and special education, corrective
17 and supporting services required by handicapped children to the
18 end that they shall receive the benefits of a free public education
19 appropriate to their needs. It shall be within the jurisdiction of the
20 [state education agency] to organize and to supervise schools and
21 classes according to the regulations and standards established for
22 the conduct of schools and classes of the public school system in the
23 state in all institutions wholly or partly supported by the state which
24 are not supervised by public school authorities. Schools and classes
25 so established in wholly state owned institutions shall be financed by
26 the [state education agency].

27 Section 102.
28 Preference for Regular Programs
29 To the maximum extent practicable, handicapped children shall
30 be educated along with children who do not have handicaps and
31 shall attend regular classes. Impediments to learning and to the
32 normal functioning of handicapped children in the regular school
33 environment shall be overcome by the provision of special aids and
34 services rather than by separate schooling for the handicapped. Spe-
35 cial classes, separate schooling or other removal of handicapped
36 children from the regular educational environment, shall occur only
37 when, and to the extent that the nature or severity of the handicap
38 is such that education in regular classes, even with the use of sup-
39 plementary aids and services, cannot be accomplished satisfactorily.
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2 Facilities
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3 Physical aspects and specifications of schools, classrooms and
4 other facilities for, or likely to be used by handicapped children,
5 shall be related to their special physical, educational and psycho-
6 logical needs. To this end, school districts, [Special Education Serv-
7 ices Associations], agencies of the state and its subdivisions, and
8 any private persons or entities constructing, renovating or repairing
9 facilities with or aided by public funds, which facilities are expressly

10 intended for or are likely to be used by handicapped children, shall
11 plan, locate, design, construct, equip, and maintain them with due
12 regard for the special capabilities, handicaps and requirements of the
13 handicapped children to be accommodated therein.

14 Section 104.
15 Responsibilities

16 It is the responsibility of local governments and school districts
17 to expend effort on behalf of the education of each handicapped
18 child equal to the effort expended on account of the education of
19 each child who does not have a handicap. Any additional effort
20 necessary to provide supplemental aids and services shall be the ulti-
21 mate responsibility of the state but shall, to the maximum extent
22 practicable, be administered through the local school districts.

23 Section 105.
24 Private Programs

25 The responsibility of local governments, school districts, and the
26 state, .to provide a free public education for handicapped children
27 is not diminished by the availability of private schools and services.
28 Whenever such schools and services are utilized, it continues to be
29 the public responsibility to assure an appropriate quantity and quality
30 of instructional and related services, and the protection of all other
31 rights, and to ascertain that all handicapped children receive the edu-
32 cational and related services and rights to which the laws of this
33 state entitle them.

34 Part II. Definitions
35 Section 200.
36 Definitioms

37 As used in this Title:
38 (a) "Handicapped child" means a natural person between birth
39 and the age of twenty-one, who because of mental, physical, emo-
40 tiokal or learning problems requires special education services.

011.-11.1



114 State Education Laws and Handicapped Children

1 (b) "Special education"_means classroom, home, hospital, insti-
2 tutional or other instruction to meet the needs of handicapped chil-
3 dren, transportation and corrective and supporting services required
4 to assist handicapped children in taking advantage of, or responding
5 to, educational programs and opportunities.
6 (c) "School district" means either a school district or a political
7 subdivision operating a public school or public school system.
8 (d) "Special education facility" means a school or any portion
9 thereof, remedial or supplemental facility or any other building or

10 structure or part thereof intended for use in meeting the educational,
11 corrective, and related needs of handicapped children.

12
13 Section 300.
14

Part III. State and Local Responsibilities

Establishment of Division

15 There is hereby established in the [State Education Agency] a
16 Division for the Education of the Handicapped. The Division shall
17 be headed by a Director who shall be qualified by education, train-
18 ing, and experience to take responsibility for, and give direction to,
19 the programs of the [State Education Agency] relating to the
20 handicapped.

21 Section 301.
22 Advisory Council

23 (a) There shall be an Advisory Council for the Education of the
24 Handicapped which shall advise and consult with the [head of the
25 state education agency] and the Director of the Division for the
26 Education of the Handicapped, and which shall engage in such other
27 activities as are hereinafter set forth. The Advisory Council shall
28 be composed of [9] members who are not officers or employees of
29 State agencies and no more than [4] of whom may be officers or
30 employees of local school districts. The [head of the state education
31 agency] shall appoint the members of the Advisory Council for [3]
32 year terms, except that of those first appointed, [3] shall be
33 appointed for terms of one year, [3] for terms of two years and
34 [3] for terms of three years. Vacancies shall be filled for the
35 unexpired term in the same manner as original appointments.
36 (b) The Advisory Council shall be composed of persons broadly
37 representative of community organizations interested in the handi-
38 capped, professions related to the educational needs of the handi-
39 capped, and the general public.
40 (c) The Advisory Council annually shall elect its own chairman
41 and vice chairman. The director of the Division for the Education
42 of the Handicapped shall meet with and act as secretary to the
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1 Advisory Council and, within available personnel and appropria-2 dons, shall furnish meeting faen.ties and staff services for the Advi-3 sory Council. The [state education agency] shall regularly submit,4 as part of its budget requests, an item or items sufficient to cover5 expenses of the operation of the Advisory Council and of its mem-6 bers in connection with their attendance at meetings of the Advisory7 Council, and other Advisory Council activities.
8 (d) The Council shall:
9 1. Have an opportunity to comment on rules and regulations pro-10 posed for issuance pursuant to this Title.

11 2. Consider any problems presented to it by the [head of the12 state education agency] or the Director of the Division for the Edu-13 cation of the Handicapped, and give advice thereon.
14 3. Review the State Plan prepared pursuant to Section 400 of15 this Title prior to its submission to the governor and legislature and16 comment thereon to the [head of the state education agency] and17 the Director of the Division for the Education of the Handicapped.18 4. Make an annual report to the governor and legislature, and19 [the state board of education] which report shall be available to the20 general public and shall present its views of the progess or lack21 thereof made in special education by the state, its agencies and insti-22 tutions, and its school districts during the preceding year.23 (e) Funds for the publication of the report referred to in sub-24 section (d) of this Section shall be made available from the regular25 appropriations to the [state education agency].

26 Section 302.
27 Special Education Services Association
28 A school district may meet its obligations to provide education,29 corrective, and supporting services for handicapped children, as30 set forth in this Title, and in any other laws and regulations of the31 [state education agency], by participating in a Special Education32 Services Association established and operated pursuant to this Title.33 A Special Education Services Association may be the means34 whereby participating school districts perform all of their special35 education functions or perform only specified special education func-36 tions. In the latter case, participating school districts shall continue37 to provide special education and related services not provided by38 such an Association on an individual district basis or in some other39 manner pursuant to law.

40 Section 303.
41 Area and Manner of Establishment
42 A Special Education Services Association shall provide services for43 all the area included within the school districts participating in it.

u
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i It may be established by [resolution of each of the governing boards
2 of the school districts participating in it] [by vote of the electors in
3 each of the participating school districts in the same manner as a
4 school bond referendum].

5 Section 304.
6 Governing Board
7 The Governing Board of a Special Education Services Association
8 shall consist of representatives of the participating school districts.
9 Unless otherwise provided in a written agreement embodied in the

10 resolutions or propositions by which the Special Education Services
11 Association is established, each participating school district shall
12 have one representative. The representatives of each school district
13 on the Governing Board shall be [elected by the governing board
14 of the school district from its own members] [elected by the voters
15 of the school district]. Each such representative shall bave one vote
16 on the Governing Board.

17 Section 305.
18 Powers of Governing Board
19 The affairs of a Special Education Services Association shall be
20 administered by its Governing Board, and the officers and employees
21 thereof. A Special Education Services Association shall have power
22 to:
23 (a) Establish and operate programs and classes for the education
24 of handicapped children.
25 (b) Acquire, construct, maintain and operate facilities in which to
26 provide education, corrective services, and supporting services for
27 handicapped children.
28 (c) Make arrangements with school districts participating in the
29 Special Education Services Association for the provision of special
30 education, corrective, and supporting services, to the handicapped
31 children of such school districts.
32 (d) Employ special education teachers and personnel required to
33 furnish corrective or supporting services to handicapped children.
34 (e) Acquire, hold and convey real and personal property.
35 (f) Provide transportation for handicapped children in connection
36 with any of its programs, classes or services.
37 (g) Receive, administer and expend funds appropriated for its use.
38 (h) Receive, administer and expend the proceeds of any issue of
39 school bonds or other bonds intended wholly or partly for its benefit.
40 (i) Apply for, accept, and utilize grants, gifts, or other assistance,
41 and, if not contrary to law, comply with the conditions, if any,
42 attacbed thereto.
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1 (j) Participate in, and make its employees eligible to participate
2 in, any retirement system, group insurance system, or other program
3 of employee benefits, on the same terms as govern school districts and
4 their employees.
5 (k) Do such other things as are necessary and incidental to the
6 execution of any of the foregoing powers, and of any other powers
7 conferred upon Special Education Services Associations elsewhere
8 in this Title or in other laws of this state.

9 Section 306.
10 Special Education Centers

11 (a) A Special Education Services Association may establish and
12 operate one or more special education centers to provide diagnostic,
13 therapeutic, corrective, and other services, on a more comprehensive,
14 expert, economic and efficient basis than can reasonably be provided
15 by a single school district. Such services may be provided in the
16 regular schools by personnel and equipment of a center or, whenever
17 it is impractical or inefficient to provide them on the premises of a
18 regular school, the center may provide services in its own facilities.
19 To the maximum extent feasible, such centers shall be established
20 at, in conjunction with, or in close proximity to one or more elemen-
21 tary and secondary schools.
22 (b) Centers established pursuant to this Section also may contain
23 classrooms and other educational facilities and equipment to supple-
24 ment instruction and other services furnished to handicapped chil-
25 dren in the regular schools, and to provide separate instruction to
26 children whose degree or kind of handicap makes it impracticable
27 or inappropriate for them to participate in classes with normal
28 children.
29 (c) Centers established pursuant to this Section may include
30 dormitory and related facilities and services in order to permit hancli-
31 capped children who may not reasonably go to and from home daily
32 to receive educational and related services.
33 (d) No facilities may be acquired or constructed pursuant to this
34 Section unless application therefor has been made by the Special
35 Education Services Association to the Division of Education for the
36 Handicapped and a permit for such facilities has been issued by the
37 Division. The permit may contain such conditions as the Division
38 may deem appropriate to assure conformity with the policy of this
39 Title. No permit shall be issued unless the Division of Education
40 for the Handicapped is satisfied that every effort has been and is
41 being made to accommodate the educational or related services in
42 regular school buildings or on regular school premises, and, that
43 separate facilities are necessary.
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-1 Section 307.
2

Relation to School Districts3 (a) A Special Education Services Association shall provide edu-4 cation, corrective and supporting services for all handicapped children
5 who are residents thereof, except for special education, corrective,
6 and supporting services that are provided directly by the state, and
7 any special education, corrective, and supportive services as, pursuant8 to the agreement under wich the Association functions, are expressly
9 reserved for continued provision by the individual school districts.10 To the maximuM extent practicable, a Special Education Services

11 Association shall make such provision in the regular schools of the12 school districts served by the Special Education Services Association
13 or in its own facilities established and operated pursuant to Section14 305 of this Title. A Special Education Services Association shall
15 make arrangements with, and payments to, private schools, institu-
16 tions, and agencies, for services to handicapped children only if it
17 is unable to provide satisfactory service with its own facilities and
18 personnel, and the facilities and personnel of its member school
19 districts.
20 (b) A Special Education Services Association shall provide home
21 or hospital instruction, corrective, and supporting services to handi-
22 capped children, but only in cases where the nature and severity of
23 the handicap make the provision thereof in the regular schools, or
24 in other facilities of the Special Education Services Association, the
25 state, or in suitable private facilities, impracticable.26 (c) A school district may qualify, for the purposes of state aid,
27 as a Special Education Services AssociatJr., if it provides a full28 complement of educational, corrective and sup;Jorting services, exclu-
29 sive of services provided directly by the state, for all handicapped
30 children resident within its boundaries. Upon application made pur-
31 suant to Section 308 (c) of this Title the [state education agency]32 shall determine whether the applicant school district meets th.33 requirements of the subsection.

34 Section 308.
35 Application for Special Education Services Association Status36 (a) Any Special Education Services Association which is in the
37 process of formation, and which proposes to qualify for state aid,
38 shall submit the interschool district agreement pursuant to which it
39 proposes to function to the [state education agency]. Such submis-40 sion may be either prior or subsequent to adoption of the agreement
41 and the resolution or proposition required by Section 302 of this

A16
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1 Title but no Special Education Services Association shall receive
2 state aid unless it has been approved therefor by the [state education
3 agency].
4 (b) The [state education agency] shall approve a Special Educa-
5 tion Services Association for state aid if it determines that:
6 1. The Association complies with all provisions of this Title, or if
7 the Association is not yet in operation, that it will have the resources
8 and authority to comply therewith.
9 2. The geographic area served or to be served by the Special Edu-

10 cation Services Association is not so located or of such a configura-
11 tion as to exclude one or more other school districts from effective
12 participation in a Special Education Services Association or from
13 forming a viable Association of their own.
14 (c) A school district may apply for and receive the status of a
15 Special Education Services Association by submitting to the [state
16 education agency] an appropriate resolution of its governing board
17 requesting such status. The provisions of Section 309 hereof shall
18 not apply to an application submitted pursuant to this subsection,
19 but the application shall not be approved unless the [state education
20 agency] finds that the school district complies with subsection (b) 1
21 of this Section, and that it maintains a full complement of special
22 education facilities and programs

23 Section 309.
24 Interschool District Agreement

25 (a) Special Education Services Association, other than one
26 compc,sed of a single school district, shall function pursuant to and
27 in accordance with an interschool district Agreement (hereinafter
28 referred to as "the Agreement"). The Agreement may be incor-
29 porated in the resolution or other action establishing the Special
30 Education Services Association or may be a separate document. In
31 any case, however, it shall be adopted either by affirmative vote of
32 each of the governing boards of the school districts participating in
33 the Special Education Services Association or by affirmative vote
34 of the electors in each such school district.
35 (1) ) An Agreement shall contain:
36 1. A preese identification of the party school districts.
37 2. An enumeration or other precise delineation of the services to
38 be provided by the Special Education Services Association.
39 3. Provisions relating to the internal management and control of
40 the Special Education Services Association.
41 4. Provisions defining the relationships between the party school
42 districts and the Special Education Services Association in regard to
43 the responsibilities for regular education of handicapped children and
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1 special education, corrective and supporting services for handicapped2 children.
3 5. Provisions fixing the financial responsibilities of each party4 school district to the Special Education Services Association or5 setting forth formulas, procedures and other specific methods for6 the calculation thereof.7 6. A minimum duration for the Agreement.8 7. Provisions for amendment, renewal, withdrawal from or ter-9 mination of the Agreement.10 8. Provisions for the disposition of Special Education Services11 Associationproperty upon dissolution of the Association.12 9. Financial settlement, if any, with a withdrawing school district.13 10. Any other necessary or appropriate provisions.14 (c) Prior to becoming effective, an Ageement shall be submitted15 to the [state education agency] and the Attorney General, and it16 shall not go into effect unless approved thereby. Failure to respond17 to a submission within [90] days shall constitute approval thereof.18 (d ) 1. The [state education agency] shall approve a submitted19 Agreement, unless it finds that the provisions thereof do not accord20 with this Title and the policies set forth herein, or unless it finds that21 the Agreement does not contain sufficient evidence that the Special22 Education Services Association will have the means of providing23 the facilities, personnel and services necessary to fulfill its obligations24 toward handicapped children.25 2. The Attorney General shall approve a submitted Agreement,26 unless he finds it to be in improper form, or unless he finds one or27 more of its provisions contrary to law.

28 Section 310.
29

Contracts Not Prohibited30 Nothing in this part shall be construed to prevent a school district31 from providing educational, corrective, or supporting services for32 handicapped children by contracting with another school district to33 provide such services for handicapped children from such other34 district.

35 Section 311.
36

Withdrawal and Dissolution37 (a) A school district which is included in a Special Education38 Service Association may withdraw from participation in any part39 of the Association only with the approval of the Director of the40 Division for the Education of the Handicapped after he has conferred41 with the district and is satisfied that such withdrawal is in the interest42 of the handicapped children in the Association and the school dis-
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1 trict affected. Such withdrawal shall be effective only if the school
2 board has the approval of the Director of the Division of the Edu-
3 cation of the Handicapped to establish a comparable part of a pro-
4 gram. Such withdrawal shall not be effective until the end of the
5 next full school year. The withdrawing school district shall be liable
6 for its proportionate share of all operating costs until its withdrawal
7 becomes effective, shall continue to be liable for its share of debt
8 incurred while it was a participant and shall receive no share in the
9 assets.

10 (b) An Association established under this part may be dissolved
11 by action of its governing board, but such dissolution shall not take
12 place until the end of the school year in which the action was taken.
13 When an A-sociation is dissolved, assets and liabilities shall be
14 distributed tc all entities which participated in the Association.

15
16 Section 400.
17
18
19
20
21

23
24
25
26
28
27
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

Part V. Planning

State Plan
(a) The [state education agency], acting through its Division for

the Education of the Handicapped, shall make and keep current a
plan for the implementation of the policy set forth in Part I of this
Title. The plan shall include:

1. A census of the handicapped children in the state showing the
total number of such children and the geographic distribution of
handicapped children as a whole.

2. Provision for diagnosis and screening of handicapped children.
3. An inventory of the personnel and facilities available to provide

instruction and other services for handicapped children.
4. An analysis of the present distribution of responsibility for spe-

cial education between the state and local school systems and general
units of local governmen,, together with recommendations for any
necessary or desirable changes in the distribution of responsiblities.

5. Identification of the criteria for determining 1107; handicapped
children are to be educated.

6. Standards for the education to be received by each of the sev-
eral categories of handicapped children in regular schools or school
districts and in state institutions, including methods of assuring that
education afforded the handicapped will be as nearly ecpivalent as
may be to that afforded regular children and also will take account
of their special needs.

7. A program for the preparation, recruitment and inservice
training of personnel in special education and allied fields, including
participation, as appropriate, by institutions of higher learning, state
and local agencies, and any other public and private entities having
relevant expertise.
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1 8. A program for the development, acquisition, construction and
2 maintenance of facilities, and new, enlarged, redesigned and replace-
3 ment facilities needed to implement the policy of this Title.
4 9. A full description of the state plan for providing special educa-
5 tion to all handicapped children in this state, including each of the
6 matters enumerated herein, and any other necessary or appropriate
7 matters.
8 10. Any additional matters which may be necessary or appro-
9 priate, including recommendations for amendment of laws, changes

10 in administrative practices and patterns of organization, and changes
11 in levels and patterns of financial support.
12 (b) The plan required by subsection (a) hereof shall be pre-
13 sented te the Governor and the Legislature and made available for
14 public distribution no later than [ ]. Thereafter, amendments
15 to or revisions of the plan shall be submitted to the Governor and
16 Legislature and made available for public distribution no less than
17 [90] days prior to the convening of each regular session of the
18 Legislature. All such submissions, except for the initial submission
19 of the plan, shall detail progress made in fulfilling the plan and in
20 implementing the policy of this Act.

21 Section 401.
22 Local Planning and Responsibility

23 (a) On or before [ ], each school district shall report to
24 the [state education agency] the extent to which it is then providing
25 the special education for handicapped children necessary to imple-

i ment fully the policy of this Title. The report Llso shall detail the
27 means by which the school district or political subdivision proposes
28 to secure full compliance with the policy of this Title, including:
29 1. A precise statement of the extent to which the necessary educa-
30 tion and services will be provides directly by the district pursuant to
31 law requiring such direct provision.
32 2. A precise statement of the extent to which standards in force
33 pursuant to Section 400(a)6 of this Title are being met.
34 3. An identification and description of the means which the school
35 district or political subdivision will employ to provide, at levels meet-
36 ing standards in force pursuant to Section 400(b) of this Title, all
37 special education not to be provided directly by the state.
38 (b) After submission of the report required by subsecton (a)
39 hereof, the school district shall submit such supplemental and addi-
40 tional reports as the [state education agency] may require, in order
41 to keep the plan current. By rule or regulation, the [state education
42 agency] shall prescribe the due dates, form and all other necessary
43 or appropriate matters relating to such, reports.
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1 (c) For the purposes of this Section, handicapped children being
2 furnished special education in state schools or other state facilities
3 shall continue to be the planning responsibility of the school district
4 in which they would be entitled to attend school if it were not for the
5 direct provision of special education to them by the state. A record
6 of each such child, the nature and degree of his handicap and of the
7 way in which his educational needs are being met shall be kept by
8 the school district.

9 Section 402.
10 Interstate Cooperation
11 Any state and local plans made pursuant to this Part shall take
12 into account the advantages and disadvantages in providing special
13 education to particular kinds .of handicapped children through coop-
14 erative undertakings with other jurisdicdons. In addition to any
15 arrangements that may be made pursuant to Sections 302-305 of this
16 Title, the state or school district may enter into agreements with
17 other school districts or states to provide such special education:
18 provided that a child receiving special education outside the school
19 district in which he would normally attend public school shall con-.
20 tinue to be the responsibility of such school district and nothing
21 herein shall be deemed to relieve the school district from compliance
22 with the requirements of this Title.
23 (b ) Agreements made pursuant to this Section may include the
24 furnishing of educational and related services, payment of reason-
25 able costs thereof, the making of capital contributions toward the
26 construction or renovation of joint or common facilities or facilities
27 regularly made available by one party jurisdiction to the handicapped
28 children of another party jurisdiction, and furnishing of or respon-
29 sibility for transportation, lodging, food and rf..-lated living costs.
30 (c) Any child given educational or related services and any parent
31 or guardian of such child, pursuant to this Section and any agreement
32 made pursuant hereto, shall continue to have all civil and other
33 rights that he would have if receiving like education or related serv-
34 ices within the subdivision or schooi district where he would normally
35 attend public school. No agreement made on the authority of this
36 Section shall be valid unless it contains a provision to such effect.

37 Part V. Identification of Handicapped Children

38 Section 500.
39 Children Attending School

40 Every school district shall test and examine, or cause to be tested
41 and examined, each child attending the public and private schools
42 within its 1-z-)undaries in order to determine whether such child is
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1 handicapped. The tests and examinations shall be administered on a
2 regular basis in accordance with rules and regulations of the [State
3 Education Agency]. As used in this Part, the term "schools" shall
4 mean kindergartens and grades 1-12 and, if the school district pro-
5 vides educational programs below kindergarten level or above grade
6 12 to all children attending such programs.

7 Section 501.
8 Limitation
9 The requirements of Section 500 shall not apply to children attend-

10 ing private schools, if the children are not residents of this state
11 provided that if the state or the school district had an agreement with
12 another state or school district requiring such tests and examina-
13 tions, the school district shall administer them and report the results
14 to the school district of the child's residence.

15 Section 502.
16 Records
17 Every school district shall make and keep current a list of all
18 handicapped children required to be tested and examined pursuant to
19 Sections 500 and 501 of this Title who are found to be handicapped
20 and of all children who are residents of the school district and are
21 receiving home, hospital, institutional or other special education serv-
22 ices in other than regular programs.

23 Part VI. Provision of Special Education Materials and Training
24 Section 600.
25 [Unit] Established
26 There shall be in the Division for the Education of the Nandi-
27 capped a "Special Education Materials and Training Unit," hereinafter
28 called ["the Unit"], for the purpose of assisting in the education of
29 handicapped pexsons.

30 Section 601.
31 '-Functions
32 In addition to any functions in which it may engage pursuant to
33 other provisions of this Title or other laws, the [Unit] may:
34 (a) Develop, test, demonstrate, maintain, purchase or otherwise
35 acquire, store, produce if not reasonably obtainable from commer-
36 cial sources, and make available equipment, ma:aials, and special
37 supplies and devices particularly useful in connection with the edu-
38 cation of handicapped persons.
39 (b) Study, develop, and disseminate information concerning tech-
40 niques for teaching handicapped persons.
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1 (c) Collect, evaluate, and disseminate research data and other
2 information related to special equipment, materials, supplies, devices,
3 techniques and training.
4 (d) Provide instruction in the operation or use of equipment,
5 materials, supplies, and devices of the type referred to in item 1
6 of this enumeration.
7 (e) Provide in-service training for teachers of handicapped per-
8 sons and other persons requiring special skills or understanding in
9 connection with the education of handicapped persons.

10 (f) Accept, administer, and utilize federal aid and any other
11 grants, gifts, or donations of funds, equipment, materials, supplies,
12 facilities, and services in connection with any of its authorized func-
13 tions, and comply with any requirements or conditions attached
14 thereto: provided that the same are not inconsistent with law.

15 Section 602.
16 Availability of Programs

17 (a) The [Unit] shall furnish, lend, or otherwise make available
18 its equipment, materials, supplies, and devices to public school sys-
19 tems, private nonprofit schools, special schools or institutions for
20 handicapped children, and public and private nonprofit institutions
21 of higher learning.
22 () Public and private nonprofit institutions and organizations
23 operating programs of vocational rehabilitation [recognized or
24 approved] pursuant to [cite appropriate statute] also shall be eli-
25 gible in the same manner as institutions qualifying under subsection
26 (a) hereof.
27 (c) Pre-school public and private nonprofit programs for the
28 educadon of handicapped children also shall be eligible in the same
29 manner as institutions qualifying under subsection (a) hereof, if
30 approved by the [Unit].
31 (d) Handicapped persons may apply for and receive equipment,
32 materials, supplies and devices .3n. an individual basis of the [Unit]
33 has established loan or other services for making the same available
34 to users not covered by subsections (a)-( -9 hereof and has provided
35 appropriate procedures therefor.
36 (e) The [Unit] shall make equipment, materials, supplies, or
37 devices available pursuant to subsections (a)-(c) hereof only on
38 written application made in such form and manner as it may pre-
39 scribe. The application shall be approved, and equipment, mate-
40 rials, supplies, or devices furnished only if the [Unit] is satisfied
41 that the applicant has a need therefor and is capable of putting them
42 to appropriate use. Applications shall contain information concerning
43 the number of handicapped children for whom the applicant is pro-
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1 viding instruction or, in the case of a new institution or program,2 the number expected to be so served; the type or types of handicap;
3 and such other information as the [Unit] may require.

4 Section 603.
5 Regional Service
6 (a) Except as may be provided pursuant to this Section, the7 [Unit] shall provide equipment, materials, supplies, devices and
8 in-service training only to schools and school systems, institutions,
9 organizations, and persons in this state.

10 (b) In view of the specialized character of the functions of the
11 [Unit], it is recognized that its support and utilization on a multi-12 state or regional basis may promote efficiency and economy, and
13 may make it possible for more persons in need of special education
14 to receive it. Accordingly, it is the policy of this state to encourage15 multistate and regional cooperation to that end.
16 (c) The [State Department of Education] may enter into con-17 tracts with other states or their appropriate educational agencies for
18 the furnishing of services, equipment, materials, supplies, or devices19 by the [Unit]. Such contracts may provide for the carrying on of20 any one or more functions which the [Unit] is authorized to per-
21 form in such manner as to serve schools and school systems, insti-22 rations, organizations, and persons in such other state or states:23 provided that unless the activities covered by the contract are financed24 entirely by the other state or states, inbluding the maintenance of a25 separate staff or the pro rata contribution to the salaries and other26 compensation of staff partly employed for the benefit of one or more27 other states and this state, no school or school system, institution,
23 organization, or person may be furnished with equipment, materials,
29 supplies, devices, or training who would be ineligage to receive the30 same under the laws of this state.
31 (d) Contracts made pursuant to this Section shall provide for:
32 1. their duration;
33 2. appropriate consideration and the payment thereof;
34 3. the nature and extent of the equipment, materials, supplies,35 devices, and +- -ling to be furnished and received;
36 4. the pei. .,aance of inspections and examinations and the mak-37 ing of reports; thc evaluation thereof; and the granting or denial of38 benefits on the basis thereof;
39 5. any other necessary and appropriate matters.
40 (e) Consideration provided by any contract made with the [State41 Department of Education] pursuant to this Section shall be at least42 sufficient to cover the cost of any equipment, materials, supplies, or43 devices furnished, and an equitable shar: of the operating costs in
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1 connection with any in-service training given to persons from other
2 s-ates. It shall be a guiding principle for the making of contracts
3 pursuant to this Section that if the use made or to be made of the
4 [Unit] by another state is in excess of [10] per cent of the use
5 made by this state and schools and school systems, institutions, organ-
6 izations, or persons in this state, consideration required from such
7 other state shall include an equitable contribution to overhead and
8 capital costs, as well as to operating costs and costs of equipment,
9 materials, supplies, and devices furnished.

10 Section 604.
11 Contracting Authority
12 The [State Education Agency] is authorized to enter into con-
13 tracts for the furnishing of equipment, materials, supplies, devices,
14 and personnel training that are peculiarly useful in the teaching of
15 handicapped children. The [State Education Agency] may pay such
16 consideration, out of funds available therefor, as may be appropriate
17 and equitable in the circumstances. If another state, public agency,
18 or private nonprofit agency establishes and maintains a substantial,
19 specialized program for the development, production, procurement,
20 and distribution of special equipment, materials, supplies, and devices,
21 or for the training of personnel useful in the teaching of handicapped
22 children, and if the contract or contracts entered into pursuant to
23 this Section assure this state of substantial benefits therefrom on a
24 continuing basis, consideration paid by the [State Education Agency]
25 may be calculated to include overhead and capital costs as well as
26 more immediately operational costs and the costs of any articles or
27 services furnished or to be furnished.

28 Section 605.
29 Availability of Articles and Services
30 Any articles or services secured by or through the [State Educa-
31 tion Agency] pursuant to contracts made under authority of this
32 Title may be made available to arily school systems, special schools,
33 or other persons aact entities entitled to participate ia or receive
34 benefits from special services to the handicapped. The ultimate appor-
35 tionment and bearing of costs as among the state, subdivisions
36 thereof and other persons and entities shall be in accordance with
37 law.

38 Section 606.
39 Inspections, Reports, and Records
40 (a) The [Unit] may inspect the facilities of any applicant kr
41 or recipient if its equipment, materials, supplies, and devices and
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1 may examine any pertinent records in order to determine facts rele-2 vant to the administration of this Title. For this purpose, the [Unit]3 and its duly authorized representatives shall have access to the prem-4 ises and any pertinent records of the applicant or recipient at all5 reasonable times.
6 (b) The [Unit] may require reasonable reports from any recip-7 ient institution or program detailing the uses made of equipment,8 materials, supplies, and devices made available pursuant to this9 Title, and of the workability or beneficial effects obtained therefrom.10 (c) The [Head of the State Education Agency] may provide for11 the consolidation of inspections, examinations of records, and maldng12 of reports pursuant to this Section with other inspections, exami-13 nations, and reports made or required to be made by thu [State14 Education Agency] or may permit them to be separate, as in his15 judgment is most appropriate to the proper administration of thisTitle and the promotion of general efficiency.

17 Section 607.
18 Relationship of the Unit to Other Entities
19 (a) Unless the function is performed for it by a Special Edu-20 cation Services Association each school district and state institution21 shall establish and maintain a special education resources center22 which shall perform the functions of procurement, maintenance,23 servicing and disvibution of special education equipment. supplies24 and materials to the schools of the district and to any other persons25 or entities to which they are made available pursuant to law. Special26 education equipment, supplies, and materials made available to27 schools and other entities shall be provided, made available and28 inventoried by such center.

29 (b) To the extent of its capabilities, a special education resources30 center may establish and operate or cooperate with others in estab-31 lishing and operating programs of in-service training similar to those32 authorized for the state unit by Part VIII of ,this
33 (c) Centers established as required by this Secon shall cooperate34 with and may borrow or otherwise obtain from the s...ate unit, regional35 instructional materials centers, federal and other governmental agen-36 cies, and appropriate private agencies such equipment, supplies and37 mFteriah as may be available therefrom and may be resp-onsible for38 their proper distribution to and collecticri from schools and other39 entities entitled to receive and utilize them.

40 (d) It is the purpose of this Section to promote the efficient41 and capert use of special education aids and to discourage their42 being positioned, kept or made available for use by persons and
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1 under conditions not conducive to their proper employment. The
2 Division for the Education of the Handicapped shall develop, revise
3 and keep in force regulations and guidelines for the operation of
4 centers and for their relationships to schools or other proper recip-
5 ient entities. The state Unit shall assist centers in their programs of
6 training, equipment servicing, distribution and general administration.
7 (e) The state Unit shall encourage the maintenance of centers
8 by Special Education Services Associations on behalf of their par-
9 ticipating school districts, except in those instances where an indi-

10 vidual school district has qualified as a Special Education Services
11 Association.

12 Part VII. Remedies
13 Section 700.
14 Administrative and Judicial Review
15 (a) A child, or his parent or guardian, may obtain review of
16 an action or omission by state or local authorities on the ground that
17 the child has been or is about to be:
18 1. denied entry or continuiace in a program of special education
19 appropriate to his condition and-Tleeds.
20 2. piaced in a special education prop-am which is irlappropriate
21 to his condition and needs.
22 3. denied educational services because no suitable program of
23 education or related services is maintained.
24 4. provided with special education or other education which is
25 insufficient in quantity to satisfy the requirements of law.
26 5. provided with special education or other education to which
27 he is entitled only by units of government or in situations which are
28 not those having the primary responsibility for providing the serv-
29 ices in question.
30 6. assigned to a program of special education when he is not
31 handicapped.
32 (b) The parent or guardian of a child placed or denied placement
33 in a program of special education shall be notified promptly, by
34 registered certified mail return receipt requested, of such placement,
35 denial or impending placement or denial. Such notice shall contain
36 a statement informing the parent or guardian that he is entitled to

.37 review of the determination and of the procedure for obtaining such
38 review.
39 (c) The notice shall contain the information that a hearing may
40 be had, upon written request, no less than [15] days nor more than
41 [30] days from the date on which the notice was received.
42 (d) No change in the program assignment or status of a handi-
43 capped child shall be made within the period afforded the parent

427
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1 or guardian to request a hearing, which period shall not be lessthan [14] days, except that such change may be made with the
written consent of the parent or guardian. If the health or safety4 of the child or of other persons would be endangered by delaying5 the change in assignment, the change may be sooner made, but with-6 out prejudice to any rights that the child and his parent or guardian7 may have pursuant to this Section or otherwise pursuant to law.

8 (e) The parent or guardian shall have access to any reports,9 records, clinical evaluations or other materials upon which the deter-10 mination to be reviewed was wholly or partially based or which couldH reasonably have a bearing on the correctness of the determination.
12 At any hearing held pursuant to this Section, the child and his parent13 or guardian shall be entitled to examine and cross examine witnesses,14 to introduce evidence, to appear in person, and to be represented15 by counsel. A full record of the hearing shall be made and kept,16 including a transcript thereof if requested by the parent or guardian.
17 (f) A parent or guardian, if he believes the diagnosis or evalua-18 tion of his child as shown in the records made available to him19 pursuant to subsection (e) to be in error, may request an independent20 examination and evaluation of the child and shall have the right to21 secure the same and to have the report thereof presented as evidence22 in the proceeding, If the parent or guardian is financially unable to23 afford an independent examination or evaluation, it shall be provided24 at state expense.

25 (g) The [state education agency] shall make and, from time to26 time, may amend or revise rules and regulations for the conduct of27 hearings authorized by this Section and otherwise for the imple-28 mentation of its purpose. Among other things, such rules and regu-29 lations shall require that the hearing officer or board be a person30 or composed of persons other than those who participated in the31 action or who are responsible for the omission being complained32 of; fix the qualifications of the hearing officer or officers; and provide33 that the hearing officer or board shall have authority to affirm,34 reverse or modify the action previously taken and to order the35 taking of appropriate action. The rules and regulations shall govern36 proceedings pursuant to this Section, whether held by the [state37 education agency] or by a [local education agency].
38 (h) The determination of a bearing officer or board shall be sub-39 ject to judicial review [in the manner provided by the state admin-40 istrative procedure act] [in the manner provided for judicial review41 of determinations] of the [state or local education agency] as the42 case may be. [If there is no applicable procedure, appropriate statu-43 tory provisions should be added here].
44 (i) If a determination or hearing officer or board is not fully
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1 complied with or implemented the aggrieved party may enforce it
by a proceeding in the [ ] Court. Any action pursuant

3 to this subsection shall not be a bar to any administrative or judicial
4 proceeding by or at the instance of the [state education agency] to
5 secure compliance or otherwise to secure proper administration of
6 laws and regulations relating to the provision of regular or special
7 education.
8 (j) The remedies provided by this Section are in addition to any
9 other remedies which a child, his parent or guardian may otherwise

10 have pursuant to law.

11 Section 701.
12 Enforcement Not Affected
13 Nothing in this Title shall be construed to limit any right which
14 any child or his parent or guardian may have to enforce the pro-
15 vision of any regular or special educational service; nor shall the
16 time at which school districts are required to submit plans or pro-
17 ceed with implImentation of special education programs be taken
18 as authorizing any delay in the provision of education or related
19 services to which a child may otherwise be entitled.

20 Section 702.
21 Direct State Action
22 (a) If, at any time after [ ,] a school district is
23 found by the [state education agency] to have failed to provide
24 necessary education to all handicapped children who by law are
25 entitled to receive the same from such school district, the [state
26 education agency] may withhold all or such portion of the state aid
27 for the regular public schools as, in its judgment, is warranted. The
28 denial of state aid hereunder may continue until the failure to provide
29 special education required is remedied. Whether or not the [state
30 edmation agency] elects to withhold aid pursuant to the preceding
31 sentence, it may provide the education directly.
32 (b) No action pursuant to subsection (a) hereof shall be taken
33 by the [state education agency], except after public hearing on due
34 notice, and on a record that establishes the failure of the school dis-
35 trict to provide special education of adequate quantity and quality.
36 (c) If the [state education agency] acts to provide special edu-
37 cation pursuant to this Section, such action may include:
38 1. The hiring, employment, and direction of special education
39 teachers and any necessary supporting professional and other per-
40 sonnel.
41 2. The incorporation of such perso lel into the affected school
42 system.
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1 3. The procuring and employment of such supplies, equipment
2 and facilities as may be reasonably necessary or appropriate.
3 4. The furnishing of such administrative supervision and services
4 as may be necessary to make the special education program effective.
5 5. The direct provision in state institutions or facilities of the
6 special education, except that no child shall be removed from the
7 school district in which he would regularly be entitled to receive
8 special education, without the consent of such child's parent or
9 guardian.

10 6. Any other incidental matters reasonably necessary to imple-
11 ment any one or more of the foregoing.
12 (d) Any costs incurred by the [state education agency] in admin-
13 istering subsections (a)-(e) of this Section shall be direct charges
14 against the school district and shall be paid thereby. If a school
15 district shall resist timely payment, the [state education agency]
16 may make payment and reimburse itself by appropriate judicial
17 proceedings against the school district.
18 (e) During any time when the [state education agency] is pro-
19 viding special education pursuant to this Section, it shall be a pur-
20 pose of the [state education agency] to assist the school district to
21 assume or reassume its full responsibilities for the provision of edu-
22 cation for handicapped children. However, no state aid pursuant to
23 Part X of. this Title shall be given to a school district during or for
24 any period when the provision of special education on its account is
25 being administered directly by the [state education_ agency] pur-
26 suant to this Section. The [state education agency] shall return
27 responsibility to the school district as soon as it finds that it is willing
28 and able to fulfill its responsibilities pursuant to law.

29 Part VIII. Technical Assistaace and Personnel Training

30 Section 800.
31 Technical Assistance

32 The [state education agency], upon the request of any school
33 district shall provide technical assistance in the formulation of any
34 plan or subsequent report required pursuant to Section 401 of this
35 Title. However, any such assistance shall be only advisory and con-
36 sultative in character and shall not be designed to transfer either in
37 whole or in part, the responsibility for or actual development of the
38 plan or report.

39 Section 801.
40 In-Service Training

41 The in-service training programs of the Special Education Mate-
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rials and Techniques Unit shall be available to any teacher of handi-
capped persons in the regular employ of any school system, insti-

3 tution, organization, or program which could be an eligible applicant
4 for equipment, materials, supplies, or devices pursuant to Section
5 602 of this Title. However, the locations, times, duration, and spe-

eifie educational or experience prerequisites for particular training
7 programs or courses shell be determined by the [Unit].

8 Section 802.
9 Training

10 (a) The Division for the Education of the Handicapped may make
11 traineeship or fellowship grants to persons who are interested in

working in programs for the education of handicapped children, for
13 either part-time or full-time study in programs designed to qualify
14 them as special education personnel. Persons to qualify for a trainee-
15 ship must have earned at least [sixty] semester hours of college
16 credit and persons to qualify for a fellowship must be graduates of
17 a recognized college or university. Such traineeships and fellowships
18 may be in amounts of not more than [$ ] per academic year
19 for traineeships and not more than [5 ] per academic year
70 for fellowships with [5 ] per year per legal dependent except
21 in addition, an additional sum up to [$ ] annually for each
22 grantee may be allowed to any approved institution of higher learn-
23 ing in this state for the actual cost to the institution, as certified by
74 the institution. Part-time students and summet session students mav
25 be awarded grants on a prorate basis.
26 (b) The Division for the Education of the Handicapped may eon-
27 tract with any approved institution of higher learning to offer courses
28 required for the training of special education personnel at such times
29 and locations as may best serve the needs of handicapped children
30 in this state.
31 (e) The Division for the Education of the Handicapped shall
32 administer traineeship and fellowship accounts and related records
33 of each person who is attending an institution of higher learning
34 under a traineeship or fellowship awarded pursuant to this Section.
35 (d) Following the completion of the program of study, the recip-
36 ient of a traineeship or fellowship is expected to accept employment
37 within one year in an approved program of education for handi-
38 capped children in this state on the basis of one-half year of service
39 for each academie year of training received through r grant made
40 under this Section. A person who fails to comply with this provision
41 may, at the discretion of the Division for the Education of the Handi-
42 capped be required to refund all or part of traineeship or fellowship
43 monies received.
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S'ction 803.
2 Grants
3 The Division may provide grants to public and_ private agencies
4 for such research, development, and model programs as are required
5 to promote effective special education.

6 Part IX. Facilities
7 Section 900.
8 Regula School Facilities
9 (a) Every school district of this state constructing, renovating,

10 remodeling, expanding or modifying school buildings or other struc-
11 tures intended as adjuncts thereto shall plan, design, construct and
12 equip all such buildings and structures in such manner and with
13 such materials as will facilitate use by all handicapped children who
14 may reasonably be expected to enter upon the premises and to make
15 use of them for instructional, remedial or supplementary services.
16 This Section shall be interpreted and administered in the light of the
17 policy of this state to educate and provide services for handicapped
18 children in or in close proximity to the regular schools to the maxi-
1 9 mum practicable extent.
20 (b) No school or school-related construction, renovat on, remodel-
21 ing, expansion or modification shall be eligible for state aid pursuant
27 to [cite appropriate statute] unless the [state education agency]
23 finds that it is in conformity wtih subsection (a) hereof and [title
24 of state law prohibiting architectural barriers for the handicapped].

25 Section 901.
26 Plans and Specifications

27 (a) Plans and specifications for every special education facility
28 shall be prepared in two parts, as follows:
29 1. A statement of the educational and related objectives and func-
30 tions to be served and the uses to be made of the facility.
31 2. Architectural plans and specifications.
32 (b) Plans as required by subsection (a) hereof shall be submitted
33 to the [state education agency] for approval thereby. Such approval
34 shall be a prerequisite to the awarding of any construction contract
35 in connection with the facility, except for contracts for the develop-
36 ment of the plans and specifications required to be submitted: nor
37 shall any construction commence or permit therefor be issued prior
38 to approval of the plans and specifications by the [state education
39 agency].
40 (c) Approval shall be given only if the Division of Education
41 for the Handicapped determines that the architectural plans and
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1 specifications properly implement the stated educational and related
2 objectives and functions, and if the [state school construction agency]
3 determines that the architectural plans and specifications provide for
4 design, materials and equipment appropriate to serve the stated
5 objectives and functions. If the submission is of plans and specifi-
6 cations for a building or other structure which does not include a
7 special education facility, approval by the Division of Education for
8 the Handicapped shall be limited to a certification that the sub-
9 milting authority has other facilities adequate to meet the needs of

10 handicapped children.
11 (d) No facility to which this Section applies shall be accepted by
12 any agency of this state, or any school district, [Special Education
13 Services Associations], or subdivision unless it conforms to the plans
14 and specifications as approved, or as amended pursuant to sub-
15 section (e) hereof.
16 (e) Subsequent to approval of plans and specifications pursuant
17 to this Section, they may be amended on a showing that the stated
18 educational and related objectives and functions have been replaced
19 by other suitable objectives and functions and that the architectural
20 plans and specifications have been Modified to conform to the new
21 objectives and functions, or that the proposed amendment of arehi-
22 teetural plans and specifications will not impair thc suitability of
23 the facility for the previously stated objectives and functions. Amend-
24 ments shall be submitted and approved in the same manner as orig-
25 inal submissions.
26 (f) Any entity which may be eligible for state aid pursuant to
27 [cite statute providing state aid to construction of special education
28 facilities], may qualify therefor only on submission and approval
29 of plans and specifications in accordance with this Part.

30 Section 902.
31 Rules, Regulations and Manual

32 (a) The [state education agency] shall issue, and from time to
33 time amend and revise, rules and regulations for the implementation
34 of this Part. Such rules and regulations shall include procedures for
35 submission and review of plans and specifications and may include
36 requirements for additional information to be furnished by school
37 districts, Special Education Services Associations, or entities con-
38 structing or proposing to construct special education facilities.
39 (b) The [state education agency] shall develop and publish a
40 manual containing educational, and architectural standards to be
41 met by special education facilities. The manual shall be incorporated
42 in the rules and regulations issued pursuant to this Part and and no
43 approval or acceptance of a facility shall be lawful, except on corn-
44 pliance with the standards contained therein.
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1 (c) The manual shall be developed, amended, and revised with2 due regard for standards applicable to the construction of special3 education facilities issued by recognized professional organizations.4 (d) Public and private builders and operators of special educa-5 tion facilities may consult with the [state education agency] con-6 cerning any matter related to the administration of this Part or any7 special education facility proposed to be constructed or operated by8 them, but no such consultation and no representation made shall be9 construed as an approval of plans and specifications. Such approval10 may in, given only pursuant to Section 901 of this Act.
11
12
13

ction 1000. Part X. Finance

State Aid to be Provided
14 The state shall provide financial aid in each school year to school15 districts and other [public entities] [entities entitled by the laws of16 this state to receive school aid] for educational and related services17 provided by them for handicapped children. Such aid shall be deter-18 mined and paid in accordance with this Part and rules and regula-19 tions of the [state education agency].

20 Section 1001.
21

Elements to be Aided22 State financial aid pursuant to this Title may be claimed by and23 shall be paid to any public school district or other [public entity]24 [entities entitled by the laws of this state to receive school aid] for25 each of the following elements:26 (a ) The education of handicapped children in the regular school27 programs or the district or entity.28 (b) The education of handicapped children in special classes,29 schools and programs designed to meet their special needs; and the30 furnishing of corrective or remedial services designed to ameliorate31 or eliminate physical, mental, emotional, or learning disabilities or32 handicaps.
33 (c) The furnishing of transportation.
34 Section 1002.
35

Amounts of Aid
36 (a) For purposes of entitlement to state aid, handicapped chil-37 dren shall be counted in the same manner as other children. [Per38 pupil aid shall be determined on the same basis as for normal chil-39 dren pursuant to [ [cite appropriate section of state law] ]1 [Units40 shall be allotted for handicapped children in accordance with [ [cite

1
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1 appropriate provision o_ Minimum Foundation Program Laws11,2 except that allowance of any lesser number of pupils to comprise3 a standard or minimum unit shall continue as provided in [ [cite4 appropriate section of statf! law] 1.]
5 (b) In addition to the state aid claimed and paid pursuant to6 subsection (a ) hereof, any school district or Special Education Serv-7 ices Association which has maintained an approved program of edu-8 cation for handicapped children during any school year shall be9 entitled to and receive reimbursement from the state for the excess10 cost of the individuals in said program above the cost of pupils in11 the regular curriculum which shall be determined in the following12 manner:

13 1. Each district shall keep an accurate, detailed, and separate14 account of all money's paid out by it for the maintenance of each15 of the types of classes and schools for the instruction and care of16 pupils attending them and for the cost of their transportation, and17 shall annually report thereon, indicating the excess cost for elemen-18 tary or high school pupils for the school year ending [ ] over19 the last ascertained average cost for the instruction of regular chil-20 dren in the elementary public schools or public high schools as the21 case might be, of the school district for a like period of time of22 attendance.
23 2. Each Special Education Services Association shall keep an24 accurate, detailed, and separate account of all monies paid out25 by it for the maintenance of each of the types of classes and schools26 for the instruction and care of pupils attending them and for the27 cost of their transportation, and shall annually report thereon, indi-28 eating the excess cost for elementary or high school pupils for the29 school year ending in [ ] over the last asceaained average cost30 for the instruction of regular children in the elementary public31 schools or public high schools as the ease might be, of the schooi32 districts served by the Special Education Services Association for a33 like period of attendance.
34 (c) [In addition to any state aid for the transportation of chil-35 dren to and from school and other transportation in connection36 with school-related activities], the [state education agency], upon a37 claim properly substantiated, shall pay 100 percent of the costs of38 special buses and other special equipment actually employed in39 transporting handicapped children.

40 Section 1003.
41 Apportionment of Aid
42 If any of the educational or other services aided pursuant to this43 Part are provided partly by one school district or other entitled
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i entity and partly by another such district or entity, and if there is2 no valid contract or agreement by which one of the districts or3 entities is the proper claimant for all the aid in question, each such4 district and entity shall be entitled to claim and receive a propor-5 tionate share of State aid in accordance with its actual assumption of6 costs. The [state education agency] shall provide for the calculation
7 and apportionment of state aid in cases covered by this subsection.

Section 1004.
9 Special Fund

10 (a) There is hereby established a Special Education Fund in the
11 state treasury. Each budget of the [state education agency] shall12 contain an appropriation item for the Fund. It is the legislative intent13 that the Fund shall be kept at a level that will permit an annual14 rate of expenditure therefrom of not less than [$ ].
15 (b) The [state education agency] shall make grants from the16 Fund to school districts, special education services associations, and17 other appropriate entities. The purposes of such grants shall be to18 make it possible for the recipients to: 1. secure technical assistance
19 with planning, design, acquisition, and construction of facilities or20 equipment for the education of handicapped children. 2. Supplement21 otherwise available but inadequate funds for planning, design acqui-22 sitions, or construction of facilities or equipment for the education23 of handicapped children.
24 (c) In applying for grants under this Section, a school district,25 special education services association, or other appropriate entities26 shall demonstrate that it proposes to use the aid for a purpose !den-27 tified in the state plan made pursuant to Section [ ] of this28 title as requiring particular current attention or for a purpose selected29 by the division of education for the handicapped as one currently30 to receive concentrated efforts at improvement.
31 (d) Grants pursuant to this Section shall be in addition to regular32 or special aid otherwise available from the state for educational
33 purposes.

34 Section 1005.
35 Federal Aid
36 The [state education agency] may apply for, administer, receive,
37 and expend any federal aid for which this state may be eligible in
38 the administration of this Title. If such aid is available for a multi-39 state or regional program in which this state participates pursuant
40 to one or more contracts in force pursuant to this Title, the [state
41 education agency] may apply for and devote all or a portion of the
42 federal aid to the multistate or regional program.
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