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This vaper first traces the history of racial

segregation in the California Public Schools, revealing that while
the first california constitution provided for a system of common
schools, the schools were initially common to white pupils only. The
paper then demonstrates that the State has an affirmative duty under
the 14th Amendment to end public school racial segregation wherever
it exists no matter what its cause. The paper concludes by arguing

that there can be nc such thing azs de facto

scgregation in public

scheools. According to the author, all such segregation is de jure
because public schoo! officials compel attendance, fix zones and

boundaries,

and make school attendance assignments,
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Mo~ chan 1.0 years ago, five years after the end of the Civil War
and 20 years pefore the famous "separate but equal" doctrine was estab-
lished by the Plessy vs. Ferguson case, the California Supreme Court
upheld the denial of adm’ssion of an eleven ycar D1dAch11d to the school
nearest her home. The grounds for denial stated that she was of African
descent and that separate school accomm@datiéns had been provided for
those of ner color. No mention was made of "equal" educational oppor-
tunity. From this point in Ca.:  vnia history until thé present time
the practice of school _egregation and ethnic imbalance has been actively
perpetuated by sanction of school administrations at all levels, and by
mandate of the general population.

Drf CQ11ey'has skil1fully recorded the progression of legal hallmarks
that document the historical jggrﬂey fF@ﬁ legalized to illegalized iso-
Tation of minorities ifi our education system. Interestingly, there are
more children atteniing raéia11y imbalanced- schoois today than at any
~other time in California's hist@ry.'

Attorney Colley's direct involvement in court cases dealing with
desegregation, and his talent for discussing 1ega1 matters in a succinct

and Tucid fashion make this monograph both authoritative and hi§h1y readable.

Dr. Nathaniel S. Colley is a National Boaid Meiber and West Coast — — —

Regional Legal Counsel for N.A.A.C.P.
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HISTORICAL BACKGROUND

Racial segregation in the public schouols of California has a long
and checkered history. Though California was admitted to the Union
prior to the vivil Wer as a f;ee Statej1 its arigiﬁai constitution? was
“silent on the question of racial segregation in the puﬁiic schnols. It
did, however, provide that there should be maintained a system of cémmah
schools, and a state superintendent of public instruction was called for
'so the schools could be adm%ﬁéstered_B 4 The practice and custom in |
California between 1842 and 1870 with referehce'ta“schea1 segregation is
not easy to document, but it is probable thatvsegreéatign was the rule
for the few black children who found their way into the public school
system to atﬁend separate:makesshﬁft public schools. St. Andrews African
Methodist Episcapa]HChurch in Sacramento, for example, was the site of the
Ségregated school for blacks in that city throughout the1185(3's.4

On April 4, 187C, the California Legislature enacted "The School Law
of California". it addressed %tse1f to the questions of racial segrega-
“tion in education as follows:® |

"Sec. 53. Every school, unless otherwise
provided by sprcial law, shall be open for
five and twenty-one years of age residing
in that school district, and the Board of
Trustees or Board of Education shall have
power to admit adults and children not
residing in the district, whenever good

~reasons exist for such exceptions."

"Sec. 56. The education of children of
African descent and Indian children -
shall be provided for in separate schools.
Upon the written application of at least
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ten such children to any Board of Trustees

or Board of Education, a ceparate school
shall be established for the education of
such children; and the education of a less
number may be provided for by the Trustees,
in se%graﬁe schools, or in any other manner."

The Board of Education of the City and County of San Francisco
followed with its own reguiatian which read:®

"Children of African and Indian descent shall
not be admitted into schools for white
children; but separate schools shall be
provided for them in accordance with the
California Schoeol Law."

A test or the constitutionality of these segregation statutes was
not Tong in coming. When Harriet A. Ward, who described herself as being
of African descent and a colored citizen of the United States and of the
State of California, on July, 1870, took her eleven year old daughter,
Mary Frances Ward, to the nearest public school and demanded that she be
receivéd and taught, the stage was set for the first challenge of racial
segregation in California Public Schools. / Her admission was denied on
the ground that both the California School Law and the regulations of the |

» Board of Education of the City and County of San!F?anci5§ohmade)it unlaw-
ful to accept her. She théreupcn filed an original petition in the Cali-
fornia Supreme Court for a writ of mandate to compel .her acceptance by
the school in question.

The contenticns of the parties made there have a familiar ring.  Mr.
John W! Dwinelle, -counsel for petitioner, argued that the Cafifc?nia School
Law was unconstitutional in that it:

: o3 )
(1) Violated the Civil Rights Bill of April 9, 1866.
(2) The 14th Amendment to the U.S. Constitution.

In support of his position he addressed the Court as follows:

9]




“UWa kneow that persons of African descent have

been degraded by an odious hatred of caste,

and that the Constitution of the United Stat~s
has provided that this social repugnance shall
no longer be crystalized into a political dis-
ability. This was the object of the Fourteenth

Amendment, and its terms are.above being the
subject of criticism. We know, too, that a
State mgsz always have laws equa: to its obliga-
tions.

Mr. Dwinelle relied upon the case of the People vs. the Board of
Education of Detraitgirlsuppcrt of his contention that separate schools
in and of themselves represented a denial of equal rights to those.segre-
gated. The Michigan statute in the Detroit case merely provided that
"all residents of any school distrcit should have equal righté to : tend
any school therein." Thefﬁssue was whether separate schools for persons
of African descent complied with the mandate of the Taw. It was held
that théy did not. A similar case from Ic:xwang was also said to be per-
suasive because lowa's law which provided that there should be maintained
"a system of common schools" was interpreted so as to prevent separate
schools. Counsel for petitioner in the Ward case urged that "comnon
schools" meant "comnon to all citizens" and hence none could be excluded -
on account of race or color alone. Hence, he claimed, the California
School Law Vi@1atgd its own constitution.

COUﬂSéT for the San Francisco School Board, over twenty years before
its articulation in the now infamous case of Plessy Vvs. Ferguson, 1
announced and reiied upon the "separate but equai" doctrine. He said:

"But we find a full answer to this proceeding
in the fact that colored children are not
excluded from the public schools, for separ--
ate schools are provided for them, conducted
under the same rules and regulations as those
 for white, and in which they enjoy equal, and in
some respects siLperior educational advantages.

So far as they are concerned, no rule of equality
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is vigliated - for while tney are excluded
from schools for white, the white are ex-
cluded f;@m the schools provided for the

Neg.o.' '~

The San Francisco School Board also urged that the police power
of the state fully authorized adoption of a scheme for racially segre-
gated schools.

The Ca11fcrﬂ1a Supreme Court ar at least the author of the Dp1n1an
adapted the “separate" part of the doctrine of ”separate but equal" and
denied Mary Frances Ward admiss1on to the public school nearest her home.

It cancluded by saying:

"In order to prevent possible misapprehension,
however, we think it prover to add that in our

~opinion, and as a result of the views here
announced, the exclusion of colored children
from schocls where white children attend as
pupils, cannot be supported, except under
conditions appearing in the present case; that
is, except where separate schools are actually
ma1nta1ned for the education of colored children;
and that, unless such separate schools be in fact
ma1nta1ned, all children of the school district,
whether white or colored, have an equal right to
become pupils at any common school Qrgan1zed under
the laws of the State . . ."

-

Nowhere {nits opinion did theAcaurt address itself to the question
of whether'the Separaté’scthTS ﬁaa to be equéTi |

The Ca11farn1a Supreme Court hearing the case can51sted of three
Just1ces Ch1ef Justice wa11ace wrote the opinion. Assagiate Just1ce
Rhodes neither concurred nor dissented. The-records mereiy show that he
did not express an opinion. ‘Aésociate Justice McKinstry concurred in the
_Jjudgment denying the writ onﬂthe first ground stated by Chief Justice |
Wallace. THatAércund was technical in nature, and was based upon the
holding that petitioner had not proved that she was otherwise qualified

" to be admitted to the school in question. Chief Justice Wallace said
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that one who s=eks mandate always has the burden of proving that he has

a clear right.to the relief Sbughtg and if any lawful reason exists for
denial of the right, denial will be affirmed even though the public
official based his denial upon another consideration. It was this ground
alone in which Justice Mckiﬂsfry cénéurﬁed 14 hether he and Justice
RthE§ refused to express]y join 1in the second or a1ternat1ve CGﬂSt1tu~

tional QFGUﬁd for dEﬂy1ﬂg the pet1t1an for the wr1f was based upon thsir

rejection of the separate "school" dcctrine is not- known. It could well

“have been that they thaught the d15¢g3510n of the constitutional iszue

to be unnecessary, and for that reason refused to concur in it., In any

event, the opinion appPQV1ng separate schools for b]acks iﬁ'pub1i§ school

Califarnia Supreme Court.

White adw1tt1ng Lhat he acted ursuant to the California School Law

. of 1870 when he excluded E'§t1DA€F, respondent school principal Flood

 aiso denied in his answer that petitioner was otherwise qualified for

~instruction to enab1e her tD enter.

admission te Broadway Grammar Scheol. He averred that "Broadway Qrammér
School was then, and is hcw of the desaﬁipticn called a grade school,
which signifies thau the pupils in it are classified n+a distinct grades,
acééfding to the instruction they may respectively require; but this
defendant avers that the lowest grade in said Grammaf School was .and now
is the sixth grade, into which the petitioner had not réceiﬁeé sufficient
15 |
Interestang]y encugh the pr1nc1pa1 Of the wh1te schac1 went on to
affirm that . the pet1t1oner was at the t me in the Sévéﬂth grade 1in the
separate school maintained by the San Francisco Sch@@] D1str1ct " for

colored children or children of African descent." It is obvious.that if

& -
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a seventh grade student from one school had not been taught enough to
even qualify for admission to the sixth gradé in the other, the scncols
were ‘;eparate“ but hardly "equal". | -

The chér ground relied upon by the San Franc15ca Schaa! District -
was that petitioner did not pre;ent a cert1f1cate of tﬁansfer from the
segregated school. which she had been attendiﬁg. The District-rules made
SUCh a certificate a prerequisite for such transfer It is almost éer—
ta1n, hcwever, that the princ1pa1 at the Segregated schao] wauﬂd have not

issued a cert1f1cate DF transFer in gpen def1ance of the pr@v1s1on5 of .

the Ca11f@rn1a School Law prOV1d1ng for rac1aT segregation. i
The Ca11fcrnTa S¢h001 Law of Apr11 4, 1870} was codified in i872;16i

!'
with one significant change It :pec1¥1ca]1y established that if no

F

Separate school was provided FDr ch11dren of Afﬁ1can desca;t aﬁd Indian
ch11dren, such children must be admitted into the scno@1s fg wh1he

;h11d¢eﬁ In 1880, the. Cal1f@rﬂ1a PD11t1fal C@de Was rev15éd fn delete

/ B
the ward “white" before the word "ch11dren . and thus made to read in .

- part as follows: 17

“Eveﬁy school, unless DthEFW1SE pTGVTdEd by
law, must be open for adm1ss1an of all
ch11dren . " ; ,

;wgg Between the years 1880 1883 Ca11farn13 had no statute FEqu1r1ng 1 }
segregat1on of the races 1n pub]1c scheQIS Thus, when a ch11d cF Ch1neset
“ancestry was denied adm1ss1an to the pub]1c sch;o?s of San rranc1scu,i

his adm1ss1an was’ compe]?ed by the State Supreme Court. 18 This V1ct0ry for
the Ch1nese hcwever, was short 11ved In 1885 the Ca11Forn1a Legislature

.amended the DQ11t1ca1 Cede to prQV1de that separate schcc]s cau]d be.

5" [

prov1ded fer children af Mongolian or Ch1nese descent The sectiﬁn as

pi)
Lt

amended read:



"The governing body of the school district shall
have power to exclude children of filthy or
vicious habits, or children suffering from con-
tagious or infectious diseases, and also to estab-

- 1ish separate schools for Indian children and for
children of Chinese, Japanese or Mongolian par-
entage. When such schools are established, Indian
children or childyzn of Chinese, Japanese or Mon-
golian paréntage must not be adm1+ted into any
other SEhOO1S

The foregoing section was unsucce%sfuT]y challenged by *1e pupil of

Chines - descent in 1902.19 There the doctrine of "'separate but equal"

was applied, and the statute was held to meet the constitutional standard

és announced in Plessy vs. FEFgusan.ZQ
Sections of the_Ca1%?ornié Pcijtica1 Code relating to the égb]ic
schools were transferred to the Canfornia SéhDDT Code in 1929.21 When
?hat.cpge be;ame-thevEduéaticn Code the provisions pérmiiting separate
schoa1§ for children of Chinese, Japanese and Mongolian parentage were
22 | ’

‘ " continued in force and effect until 1947, when they were repealed.

)

A
e

schools.

The School Code continued in force a 1917/ statute which provided that

‘Indian children could be excluded from the public schools if there was a

Federal Indian school nearby. This seétién was repealed in 1931. In'1924,

in the case of Piper vs. Big'Pihe School Eistrictg it was held that this

statute could not justify exclusion of an Indian child from the public
- No CaTiFarnia statute praviﬂed for the segregation of children of
Mex1can descent in the pub11c .schools. Za’t has always been the law in

A

th1s State that s1nce pub11c educat1an is - a State funct1an, no school

d1str1ct has author1ty to enforce, by its DWﬂ ru]es, rac1a1 seqregat1cn

in tbe pgb11¢ schagls Thus when a Tu1are C1ty Schoc] D1str1ct pr1nc1pa1

denjed a b1ack pup11 adm1ss1an tc the whlte schoa] the State Supremei
24

Court F1nd1ng no. statute ta Justify the act1on Drdered him admitted.

Hgfé;;l[);.m ; L ﬁ



While Brown vs. Board of Education,?® the historic school desegre-
gation gaseg sounded the death knell to all statutes and decisions re-
quiring racial segregation in the public schools, the history of offi-
cially sanctioned racial segregafi@n, neverthe?eség has continued signif-
icance. This is because when the constitutionality of state =zctions such
as school site selection, fixing attendance areas or zones for pupils,
and assignment Gf teachers are cans1dered the history of the state in
dealing with racial segregation in the public schools in the past may wé11
shed 1ight on the éurpase and probable effect of present schemes.

California, to the utter surprise and dismay of many of its citizens,
~has for over a century sought to effectively segregate one éthnic minority
or the other. First it was blacks and Indians. Then it was Orientals and
.Indiansi While Mexican Americans were never singled out by statute for
segregation in public schools, this dees not mean that individual school
‘districts did not achiéve the same result.2®

'THE AFFIRMATIVE DUTY OF THE STATE TO ELIMINATE

RACIAL SEGREGATIDN IN THE SCHOOLS

Since the equa] pratect1cn clause f the 14th AmEﬁdmert to the United
States Constitution has been the traditional and usual wea~on used to
interdict racial discrimination by States and their agencies, its 1anguége
bears some analysis and brief discussion. Section 1 of that Amendment

reads as follows:

"Sec. 1. A1l persons born or naturalized
in the United States, and subject to the
jurisdiction thereof, are citizens of the
United States and of the State within they
reside. No State shall make or enforce
any law which shall abridge the privileges.
or immunities of citizens of the United
States; nor shall any State deprive any
person of 1life, liberty, or property"

11



without due process of law; nor deny
to any person within its jurisdiction
the equal protection of the laws."

| [t will be noted that the entire language of the section is pro-
hibitory. It speaks of things no State shall do, but_makes nc refer-
ence to what each State must do. A_simp]isﬁ?c inference could be drawn
that it.ﬁmpases no affirmative duty upon the States to follow any par-
ticular course of action with reference to its citizens. Closer analysis,
iowever, will show that the prohibition against "enforcement" of discrim-
inatory laws in reality imposes an=affirmative mandate. For example, if
such a law is enforced or carried out, "affirmative" action would be
necessary. The section prohibits Suchvacticni If a school district, an
arm of the Staté, finds its schools segregated because of prior law or
custom, to continue to allow them to remain so would be "enforcing" the
prohibited law. In Drder to change to a system of desegregation, the
dist.ict would have to affirmatively develop and carry put a plan to end
the past wrongs. This may well involve such affirmative actfon as redraw-
ing school zone lines, fixing of new attendance areas, the bussing Qf
students, or assignment of teachers on a racial basis in order‘to-aéhieve
deéegregaticn- | E |

In a State ér school district in which racial Segregationxin tﬁe

pub?ic schools has been the prior practice, the ccnstitﬁtiﬁﬁa1 maﬁﬁate
to desegregate could never be met except by affirmative action. As %ne
Uniteé States District Court said: : _ \

"The duty to disestablish segregation is |
clear . . ., where such school segregation
policies were in force and their effects -
have not been carre;ted.“

While some federé1 courts2’ have erroneously held that no such iffir-l

mative duty‘exisis, the point is no Tonger open for argument. In Swaﬁn VS .

12 -



chariotte - Mecklenburg Geard of Education, 35LW 4437, decided by a
unanimous United States Supreme Court on April 20, 1971, tne question
was settled so far as state imposed racial segregation in the public
schools is concerned., There %t was held that if the State defaults in
its aff1rmat1ve duty to eliminate all vestiges of state 1mposed segre-
gation, it is the duty of the U.S. District Court to dev1se or approve
a p1an of affirmative acticnizs In that case racial quotas, specially
drawn attendance zones, and bussing of pupils wefé all approved as
appropriate affirmative action plans.
In the earlier case of Green vs. County Schaoi Board, 22 the United

States Supreme Court said: |

"The burdsn on a school board today s

to come forward with a plan that promises

realisticall: to work . . now .

until it is ciear that state imposed 30
segregation has been completely removed."™™

DE JURE vs. DE FACTO SEGREGATION

De jure segregation, as the term is commonly used, means én]y that
it is imposed or enforced by law, wbiie,de facto segregat%cn refers to
that which exists in fact but its criginland support may not be found in
official action. While Brown vs. Board of Education,>' heid in unequivoeai
language that "in the fieid of public education the doctrine of "separate
pgt equal” has no place, and that “éeparate educational facilities are
inherently unequa1f, the debate as to which br;nd of segregation is imposed
upon a child still ragekf It is -extremely ddubtfu1,-hawever; whether a
single smaf1gchi1d anywhere will recegnfze his segregation as de facto,
and hence not harmful, or'de jure and hence of the kind which does-harm to
his attitudes‘aﬁd achievemeﬁts for the remainder of his life. All too

often it is!fcrgqttenjthat it is the'mere fact that segregation which was

13
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é@ﬁdgmﬁéd in Byown as harmful, and it should make little difference
what caused it.

A close reading of the Swann casesgz however, leads to the 1in-
escapable conclusion that Chief Justice Burger, and those on the United
States Supreme Couit who ¥ollow his-iead, aré not yet pfepared to forget
the dichotomy between de jure and de facto segregétioie Throughout the
opinion the duty of the state to eliminate segregation is anchored to that
segregation which the state created - dé jure segregation. So far as the?i
u.s. SupremexCourt 55 concerned, those seeking to interdict so-called de
facto Qegregatian may do well never to call it by that name. The effort
should be made to show that it is state imposed er enforced, even though
the hands of public officials involved may be hidden. This is seldom an
. possible task. Most school zone lines and attendancé areas in metropoli-.
tan cities were not bulging with racial minorities who have now flocked
te urban-areas in great numbersi Since a child usually has to attend
public school in the area or zone to w'.. " he is assigned, often he is
ccmpé11ed tD at?end a segregated schoo. .ecause of boundary Tines which.
wefe'drawn by school cdi.tricts many years ago. In such a case the 1ega1 
approach must be to find this de jure segregation:and hence prohibitedr

by the Brown decision. After all, in such a situation the school district

is clearly "enforcing" a school boundary law which results in racial segre-

g gation. - The 14th Amendmeht, in express terms, prohibits "enfcréement“ of

such laws as well as the "making" of them.

Often it‘is said_that'raciai sggregatign which results merely from
racial housing patterns is de facto only and may not be legally prohibited.33
What this view overlooks is that public school children usually attend

school where-they are assigned by Feasdnvof school boundary laws and

14 |
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ttepndance area. If as these exisi at any particelar tim2 a ~hild must

Al
]

o

attend a racially segregated public school, chat school district is
"enforcing" racial segregation as fully as if it had adopted a zoring plan
designed to achieve the same result. The new legal emphasis must, there-
F@re; be upon the fact that it is just as unlawful under the T4th Amend-
ment to "enforce" segregation as it is to "create" it.

Even the United States Supréme Court needs to be reminded of the
dual thrust of the prahfbition of the 14th Amendment. In one of its most
enlightened opinicns,34 it ordered only the complete removal of "State-
“imposed segregation". It did not address {tseif to ”State—enforced" 5egre—
gation, yet that is also a command of the 14th Amendment.

In reality, 1nthevfie1d of public education all segregation of the
races .is de jure, because it is either "imposed" by the state or its
agencies or "enforced " by them. They, and they aiéne, control the school
system. fThéy;'and no one else, assign pupils to particu?arvschag1s, If
the school to which a child must go by mandate of the state campuTsary
school law 1is é segregated one, the state has c1éar1y "made" or "enforced"
a law which results in his segregation.

There is another reason éhat the term "de facto segregation” éhou1dn
,passyfrém our language. For a century the United States Supreme Court
has repeatedly and uniformly held that the 14th Amendment interdicts state
action only, and has no application to é;tion by individuals whose con-
duct is not significantly involved with state écticn.gg It is asking téa
much of the Court, or at least it is asking mcre'thaﬁ'fg ever Tikely to
be had, to suggest the é]imina%ion of the requirement'that state action
shown befﬁre the 14th Améndment is brought into play. The very phrase

"de facto" suggests a non-legal concept. The’Caurt has been far too long

él‘
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Tooking at 1ife through "de jure" eyes to expect it to .uddenly say it
will look beyond legal concepts.

The affirmative duty of the state to take action designed to prevent
the "making" or "enforcing" of discriminatory laws must remain the central
challenge. Inac%ion in the face of actual segregation would seem to be a
clear abnegation of that affirmative éuty, and hence a denial of equal
protection. Professor Charles L. Black, dJdr. éf the Yale Law School,
articulated this view as well as anyone could when he wrote:

"When a racial minority is struggling to
escape drowning in the isolation and
squalor of slum-ghetto residence, every-

where across the country, I do not see
why the refusal to throw a life preserver

does not amoggt to a denial of equal
pratect1gn
Likewise, if schcol officials see minority ethnic group children
stagnating the Qhetto schools whﬁch they are compelied by zoning or atten-
dance laws to attend, failure to act to save them is just as much denial
of equal protection as would be the enacticent of an ordinance saying in
expreés terms that these chderen_EFEacgnsigned to the slum schools to
hunt and peck for11éarn1ng and maintenance of their integrity as human
beings. Hence, it is more realistic ta;vie@ all public school segre-
gation as de jure, or better still, to cease the futiie exercise in
5emant1c d1chatomy and ca11 a spade a spade. School Ségregaticn can be
shawn to mark the state act1an, so long as there are compulsory school
]awg, fixed school district boundaries, and set attendance areas.
In Jackson vs. Pasadena City School District,3/ the California Su-
preme Court set the only practicai andgiegaT approach to ending racial
segregation in the schools. The rule announced there 1is straTght forward

and easy to understand. The court summar1zed the rule in Mulkey vs.

16
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Reitman°C as follows:

"The state, because it has undertaken
through schooi districts to provide
educational facilities to the youth of
the stete, was required to do so in a
manner ..ich avoided segregation and
unreasonable imbalance in its schools.”

What the Court was clearly saying was * * once the state assumed

imbalance, regardless of its cause.
"The right to an equal opportunity for
education and the harmful consequences
of segregati,n require that school
boards tal. steps, so far as reasonably
feasible, to alleviate racial imbaiagge
in schoo." regardless of its cause."
Nothing is said there abauﬁ whether the segregation is de fTacto or
.de jure. In California, raciai segregation and racial imbalance in the
public schools are legally condemned. Racial segregation refers to the
situation in which ﬁhereﬁis a total absence of white children from a
school. Racial imbalance exists when the percentage of minority ethnic
group children in a school significantly exceeds that groups' percentage
~in the general population. The Jarkson casé condemns bath,4ox
This is without reference to whether they were caused intentionally,
accidently, or just grew like topsy. Whenever and wherever they occur,
it is the dgty.af-the school district to take affirmétive, corrective

measures.

STATE vs. DISTRICT AFFIRMATIVE ACTION
Evén though education has been recognized since California's original
constitution?! as a state function, all of the early litigation concerning

racial segregation in the public schools has been agaiﬁst individual school
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districts, brought on an individual basis by an affected student. The
more recent cases, however, are almost universally class actions, brought
by one or mD%e black pupils on behalf of himself and all others similarly
situated, with a particular school district as the respondent.

In a way, it is rather an anomoly that the California Attorney General
has attacked the problem of racial segregation on a district bas%sﬁ4
while in fact it is the State itself ‘that has failed to exercise its full
powers in formulation of specific mandatory regulations for the districts
to follow. For a decade Title 5, Qaiif@rnia-Administrative Code, has
dealt in a general way with school segregation. These are regu1atians
promulgated by the State Board of Education,‘ They declare the Board's
policy to be that "person or agencies reSponsib]e for establishment of
school attendance centers or the assignment of pupils thereto shall exert
all effért-ta avoid.and eliminate segregation of children on account of

- race or color." The school districts are ordered to consider a numbér
of factors in theivr efforts to eliminate racial segregation. No SanctiénE,
hawéver, of any kind are éraviﬁed. The regulations or guidelines have
more recently been strengthened bv requiring each schbg] district to méke
an ethnic éurvey, and by defining ethnic imbalance as the situation which
.exists when the pupils of one or more other ethnic graﬁps ih,a school |
differs by more than 15% from that in all the school district.s There
remains, however, no sanctions against non-comp]iancé,45’ |

The Attorney General had actions pending against several school dis-

5¢h331 districts at the same time that he was called upon to defend the
State Ecard of Education in an act1an brought tD enjoin repeal of ex1st1ng-

desegregat1an reguiat1cns 45 At its March 12-13, 1970, meeting the State |
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Board of Education, angered by Judge Gittleson's decision in Crawférd
vs. Los Angeles Board of Education, Los Angeles Superior Court No.822954,
hastily repealed its own desegregation regulations on the-grounds that
c..rts were using them as a basis for compelling the school districts to
desegregate the pub]ic'échaais, §nd this result was never intended by it. 47
The Board President, Mr. Howerd Day, stated i’ *his way:

"First, as Dr. Re“farty has indicated, our

original good i .ntions in adopting

Sections 2010 and 2017 have been distorted

out of their original context by certain

recent court decisions. It was never the

intention of the Stage Board of Education

as it existed in 1969 to have judges use

our advisory guidelines as ironclad rules

of law." :

Mr. Day then recommended repeal of the guidelines on an émergency
basis. The emer7ency was expressly declared to be citation of the guide-
lines in court proceedings and reliance upon them as law by judges.

That émEPQEﬁcy, according to the Board, posed an immediate threat to the
public peace, health, and safety and generai:we1fare.4g Upon motion

duly made and seconded, the emergency was found to exist and the guide-
lines were repealed.in total. .

The Board scheduled its next meeting in Sacramento in May 1970, to
make the emergency Eepea1 permanent, but was met instead by a temporary
court order enjoining it from doing so.49 On May 27, 1970, the tempo-
rary order was made ?ermanent. The Attorney General, representing the
Board, conceded that no emergency existed, and hence the repeal without
notice was invalid. | |

At the September 1970, meeting of the State Board of Education a
resolution to amend the guidelines to make it clear that bussing of -

pupils was not required was proposed but not acted upon.90 The 1= ent

19.
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would also have eliminated the definition of racial imbalance. At the
September 1970 meeting over a dozen persons representing a wide spectrum
0f civic and educational groups appeare '@ or filed staﬁeménts in cpposition
to the proposed changes.

The public heafing on the p?@pn%ed weakening of the dgsegFegaﬁian
guidelines was continued to the October, 1970 meeting of the State Board
of Education, at which time a Targe number of civic, political, and
educational leaders addressed the Board. The meeting adjourned without
any official action on the proposed changes, as of this date, the
desegregation guidelines remain as they existec pFigF to the abortive
effart.to repeal them at the March 1970 meeting of the Board.

The failure Df/the State Board of Education to FepgaI the desegre-
gatioﬁ guide?ines/cf the California Administrative Code has hardly been
due to the fact 7ﬁat it now believes in them. It has never recanted its

~March 1970 official decTarétign that it was not intended that the guide-

lines should hav% the force of law. Failure to repeal the guidelines

. probably résu]te; from the Sacramento County Superior Court injunction,

and from the brgad supﬁcrt they were shown to have when the pubiic hearings
to repeal them Qere held. |

A few California scﬁcci districts, almost always under the compulsion
of court decree5551 have advanced desegregation plans;sz Yet, as of 1970,
éécarding to the State Department of Educatian,53 racial imbalance in
the public sahag?s of California was wiaespraadJindeed. It was répafted
“that Los Angeles City Unified School District alone has 550 racially
imbalanced schools. San Francisco had 114, Saﬁ Diega 91, Oakland 72,
Fresno 49, San Bernaréina 42;‘San Jose 4é7andtsacrémenio 33. It Seéms

clear that in urban centers racial imbalance is the rule rather than the




exception.

While it must be conceded that é@me SChQQI districts are trying in
good faith to ca?rect the massive raciaT;imba1ance in their schools, we
see no reascnabjgéprospeét;for di@ergent local plans to-achieve the
des{red resuit. Becaﬁse education in California 1is by itsgétatuteg and

constitution a state function, and is state financed, it is idle to

expect this problem to Ee solved on a district by district basis_,_The
various court ihstigated or court approved local plans are o expen-
sive. The_districté themselves have almost no economic rESQJrcese aﬁd
must look to the state for financial aid for support of its ordiﬁary

- and usual programs. It shotuid also Took ta the state f@r guidance and.
financial aid in soiving the problems of racial segregation and imba]anéé
in the Schaa1¢, ' | |

| The N.A.A.C.P. will file a suit in 1971 against the State Board Df

Education to compel 1t to develop "and finance a statEW1de p1an Far elim-
ination of rac1a] segregat1oﬂ and imbalance in the public schDDTs o4 The
continued attack upon the prob1em Gﬂ a district by district basis would

eXnaust the _resources which could well be spent for other purposes. Nhat

afford thgm_
g While significant ]gga]bvictories were won in a vast majority of the
district by district cases, the number of public schools in which thefe
is substantial racial imbalance seems tc be ‘increasing. These cases,
however, have been v1ta1 in that they have re5u1ted in. severa1 VETYy
scholarly and useful caurt opinions dea11ng with the perp1exing prab1em

of racial imbalance in public schdols. The Los Ange1e555, San Francisco®
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and Ihgiewcad57 secisions are particuiarf& outstanding, aﬂﬂ'é;ch should
‘be read by any seriods’student of_thig\progléﬁi Each of the decrees
recognize thétucorrection=of racial imbalahce in the public schools will
réquirevsome bus§jng qf studepté. Judge’Stan1ey A. Weigel's comments on
the use of busesnto corkéct-géciaﬁ imbalarte in the public schools in
his decision in the San Francisco case are 1ntefe$ting and significant.

He said:

"The evidence demonstrates that there simply

. cannot be desegregation without some bussing
-of some students because there are districts
in the city in which there are great prepon-
derances of members of one particular race.
The evidence also dispels false rumors and
other fallacies regarding bussing. For
examp]e, the National Safety Council statistics,
put in evidence, demonstrate that bussing is

- by far the safest means of getting childiren
to and from school. ‘And‘whatever the real
or asserted concerns of . parents, the evidence
is without dispute in shOW1ng that children
enjoy bussing.

The evidence further shows that the problem
of getting parent and child together in emer-
gency situations is not aggravated by bussing.
One reason is that many school authorities
provide for one or more vehicles serving each
_school zone to be equ1pped with radios and to

~operate on & standby or cruising basis for
such emergencies. The San Francisco schocl
authorities, as stated in testimony on their

- behalf, will make such arrangements.

It should be noted, 1too, that the Supreme Court
itself, speaking thwough Chief Justice Burger,
"~ recently pointed out (in Swann vs. Charlotte-

Mecklenburg Board o?\Educat1on; 39 U.S.L.S.

4437 4446\(U S. Aprnl 20, 1971):

.. Bus transportat?on has .been an 1ntegr31
part of the public education system for years,
and was perhaps the siingle most important
"factor in the transition from the one-room

: ~ school-house to the conso]1dated school.
Eighteen million of the nation's public school
ch11dren) approx1mate1y 39% were transported

AN
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o their scheols by bus in 1969 1970
in ail _parts of the country.' (Emphasis
added.)™

Eaeh of the three decisions struggled with the conce~t of de facto
versus de jure segregation. While neither stated that no such Tegal
distinction can exist in public schools because the schools, and every-
thing they do is de jure, Judge Max F. Dentz in the Inglewood case came
;Taée téirécogniziné that obvious truth. He wrote:

"The de facto vs. de jure distinction drawn in
many recent cases appear to be contrived as a
means used to distinguish, and attempt to avoid

,ihe effects of the Brown and other United States
Supreme Court cases requiring integration in
the schools. De facto in this sense implies Tark
of affirmative action by school or governmente:
authority causing the segregation. This may,
as here, be a TCtTDﬂ where even so-called de
facto may become de jure simply by virtue of
increasing racial imbalance coupled with a delib-

. erate refusal by school authorities to take
corrective measures, thus affirming the status

quo."

Earlier in his excellent opinion, Judge Dentz recognized the Ingle-
wood racial imbalance as representing “_i: . a factual situation that
is as near to pure de facto segregation as one is Tikely to f1nd, i.e.,
rac1a1 1mba1ance in schools ex1st1ng by V1rtue of a settlement of 1arge
numbers of bTack‘fami11es in prev76u31y estabjished-schgo1 zones and
with very little affirmative action on the part of the schoo1.autherities.”
The evidence in the Inglewood case showed that when the schbai zones
were.fixed in 1960 under the "neighborhood schools" policy, there were |
virtually no black students in the pupil population of the district.
Hence, as-thase zoneé-wefe.origina]1y fixed, they;éertain1y did not
cause'or»aggravate any racial imbalance pfobiem because none existeé.
Soon after the zones were set, black families began moving .into the

)
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district in large numbers. By 1970, one elementary scnoul was 385% black
and another was 74% black. The chﬂw eleven elementary schools of the
district were virtually all whité.58

While Judge Dentz in the Inglewood case at least recognized the fact

that the differences between de facto and de jure segregation in the
public schools is.often fictional, and frequently fésorted to by those
th w15h to avoid trz full impact of the 1954 U.S. Supreme Court desegre-
gation case, Judg. Weigel in the San Francisco case thought the differ-
ence between the two kiﬁés of segregation to be quite clear. In these
words ne sought to articﬁiate that difference:

"In legal terms, 'de fa;ta is often used as an
opposite of de jure’, It is not difficult to
illustrate the 11*fer2ﬁce between the two. If
a school board has drawn attendance lines so
that there is a reasonable racial balance among
the children attending a given school and if,
thereafter, solely due to movement of the ne1ghbor—
hood pru]at1an, the school attendance becomes
rac1a11y imbalanced, the segregation then arising
is de facto. On the other hand, if the school ,
board, as in this case has drawn attendance lines
year after year knowing that the lines maintain
or heighten racial 1mba1anceg the resulting
segregation is de jure.

Since Judge Weige1 was careful to point out that the situation dis-
closed by evidence in the San Francisco case prcved the. ex1stence of

~de jure segregation, it is reasonable to assume that he deemed the differ-

ences between de facta and de jure to be clear and 51gn1f1cant His clear

distinction between the two, however, fajisfander careful analysis because
it is based upon the situation which existed at the time the school zones
were set, and would seemingly impose no affirmative duty upon school

of the student papuiatian. Such inaction by a school district would




certainly "enforce" and "perpetuate" racial imbalance in its schools. We
doubt that Judge Weigel would for a moment tolerate racial imbalance in
the public schools merely because no new zone lines had been fixed by the
district since such imbalance occurred.

We _uspect that what Judge Weigel meant, but did not say, was that
in legal proceedings those seekfng to enjoin racial imbalance in . the
public schools, must show more than the mere fact of its existence. In

his view, as we interpret it, there must a1way5.é§ shown some other act
by the state or district which tends to encaurage'ér perpetuate the
imba1an¢e; We submit that such additional act may always be found in a
failure to correct i. within a reasonable time by all feasible means.

Thus, we again see that the distinction between de facto and de jure public

school racial imbalance is meaningless and useless as a tool for under-
standing or solving the problems ipvolved.

Judges, like those in the Los Angeles, Inglewood, San Francisco,
Sacramento and Denver public scheol racial imbalance cases, who feel that
they must continue to find de jure segregation before the 1954 Brown
decisian\can be invoked, will always find facts to justify calling the
The following are typical acts which imprint the

situation de jure.

jure label upon racial imbalance:

requisite de
1. Establishment of school attendance areas or zones which result in
perpetuation of, or a substantial increase in such imbalance. |
2. Construction of new schools in areas so as to intensify such
imbalance.
3. Over utilization or under qtijj;aticn of school facilities in a

manner which either perpetuates or increases the imbalance.
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4. Assignment of minority ethnic group ~dministrators ond teachere
to schools witi large minority ethnic student populations.

5. Assignment of new and inexperienced or incompetent teachers to
schools having predominately minority student populations.

6. EnForceméﬂi»Gf a neighborhood school plan, ccup1ed with difficult
transfer pciicies.

7. Refusal to act upon intégration plans submitted by experts on
school staff or hired as consultants.

8. Yielding to community-pressures desighed to prevent correction
of imbalance byvuse of buses. |

9. Low achievement in minority ethnic schools, thereby indicating
lack of equal educational opportunity for the students attending them.

10. Long term existence of racially imbalanced schools, with no efforts
at correction.

11. Failure to implement state or federal desegregation guidelines.

Any school district which has racial imbalance in any of its schools
is almost certain to be a loser in any litigation brought against it to
correct that situation if one or more of the foregoing circumstances is
disclosed by tﬁe evidence. The de factorc1aim will be no defense. Judges

will call such imbalance de jure and interdict it.

CONCLUSION -

in some legal circles, the claim is made that the full impact of the
sweeping desegregation decrees issuedkby the United States Supreme Ccuvt
in such cases as Swann vs. Charlotte-Mecklenburg School District this spring
have no validity ih California because North Carolina once had a dual
school system created by statute. We know of no such geographical consti-

tutional doctrine, but if one does exist, California is in exactly the
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saime position as is North Carolina. We have hown that by stetute,
California also once had a dual school system.
1% has been our purpose to demonstrate the distinctions between

de facto and de jure racial segregation are meaningless, to say the least,

and disappear under close scrutiny. The reason for this view, restated,

is that pupils attend school by virtue of a compulsory school attendance
statute. They are ccmpeTTed to go to school in their attendance area and
zone, and to a particular scnool selected by public authorities. CIf that
school is a sagregated one, for any reason or cause whatsoever, the pupils
who attend it are being compelled in a real and meaningful sense, to go to
the seyregated school. Thus, the school district is "enforcing" his segre-
gation in every sense of the word. "Enforcement" of Segﬁegat%@n by public

officials is unconstitutional. We conclude that "de facto" segregation

can only be used as a term of confusion and evasion. It has no place in
a language which hopes to communicate the message of equal educational
opportunity.

Not every Schcé1 district will have the expertise, staff, or resources
to devise workab1e desegregation plans. For that reason, the state must
afford more guidance. The State Board of Education must be compelled to
cease ﬁhe official expression of their private prejudices, and must be

.made to come forward with a basic statewide desegregation plan designed

to efféctiﬁe]y deal with the massive racial imbalance it has found to exist
in the pubTiE schools in California. A state pTan céqu cut across district
lines, fgnoré district attendance.zoﬁés, and coerce school districts into
facing the demands of the constitution and atﬁempting to meet them. This

may well leave the State Board of Education with less time to waste on
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imposition of moral guidelines upon pecple te whom continued defiance of
the constitution by condoning denial of equality of educational oppor-

tunity is itself immoral.

i
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