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FOREWORD

THE STATE AND FEDERAL COURTS continually rule on issues of concern to
public-school teachers in America. This year decisions concerning tbe civil righls
of both tenure and nontenure teachers, professional negotiat;9ns, salaries and con-
tracts, and other matte, s were handed down by the courts. The volume of report-
ed cases reflects the growth of litigation for the adjudication of teacher rights.
Not only have fresh legal issues relative to teacher rights been presented, but also
courts are being asked to examine and change controlling law in the light of recent
constitutional developments. Since professional education. f-, --sonnel, other than
the immediate parties to an action, may have their rights and liabilities determined
by these rulings, the cases contained in this report should be of interest and
importance to all educators.

This report includes those decisions of both state and fedeml cour.:s publish-
ed during 1970 where teachers or other certificated personnel were plaintiffs or
defendants.

This report was prepared by Jeanette G. Vaughan, Senior Staff Associate,
under the direction of Fredia S. Shapiro, Assistant Director.

Glen Robinson
Director. Research Division



INTRODUCTION

THIS REPORT contains digests of 143 court decisions with
kgal issues of particular importance to teachers. The
material in this compilation comes from judicial decisions
published during the 1970 talendar year in the National
Reporter System. While most of the decisions summarized
here were rendered in 1970, cases decided earlier but not in
print, until sometime in 1970, are also i.:cluded, With some
exceptions, litigants in these cases, whether plaintiffs or
defendants, were teachers or other professional school per-
sonnel nt the public elementary and sceon&-v schools and
publi-dy financed institutions of higher learning.

The 143 decisions originated in .37 states. All but four
are of a civil nature. The exceptions are two decisions from
Illinois and one from North Dakota where teachers were
cited for criminal contempt of court for violating injunc-
tions against strikes and picketing. The other noneivil ease
arose in New Jersey where a teacher was convicted of inter-
fering with school assembly and of trespass on school prop-
erty. One hundred decisions are products of state courts:
34 from the hiffiest tribunal of the state where the action
was initiated, 54 from intermediate appellate courts, and 12
from trial courts whose decisions are systematically pub-
lished in the reference source used in the preparation oY. this
report The federal courts were represented by 43 decisions.
Fifteen decisions were rendered by federal eircuit courts of

peal, and 28 decisions came from federal district courts.
As in other years, New York courts produced the most

decisions. This year there were 20 from New York, fol-
lowed by California with 10. Nine deesions came from
Illinois, and eight came from Florida and Wisconsin.

The case digests are arranged under the following 10
topic hcadings: (a) certification and eligibility, (b) salaries,
(c) contracts, (d) tenure, (e) school desegregation, (f) teach-
er/school board negotiation, (g) liability for pupil injury,
(h) retirement, (i) c;vil rights, and(j) miscellaneous. The
one loyalty case this year appears in the miscellaneous sec-
tion. When there is more than onc case from a state under
the same topic, the cases are listed alphabetically by title.
Table 1 classifies the 143 decisions by state and major issue
raised. Cases with more than one issue are cross-referenced.

As in previous years, issues relating to teacher tenure
were again the most numerous with 55 cases appearing in
this category in 1970. Included in this broad category are
cases raising issues of due process rights for teachers with-
out tenure status. Because of the large number of these
cases that involve either probationary teachers in tenure
states or teachers in states without tenure protection, the
topic has been subdivided into two sections. The first sec-
tion contains those cases involving employees who do have
tenure and those cases where the question was raised as to
whether The employee did or did not have tenure. The

second section contains the decisions concerning the non-
tenure teacher.

Professional nego.iations ranked second in nutrber of
eases this year with 25. 3alary issue',; produced 15_ decisions.
The nine cases in the miscellaneous group included a chal-
lenge to the Florida loyalty oath and two cases involving
alleged racial discrimination iii promotions arising from the
same set of circumstances.

The summary that follows describes some of the major
issues and significant cases presented in this report.

School Desegregation

An important issue raised in the courts in past years
and again in 1970 was the assignment of teaching staffs to
schools on a racially_ segregated basis. The question appears
with regnlarity in school desegregation suits brought :Py or
on behalf of black pupils. Since teachers themselves were
not litigants in these cases, the summaries of the decisions
are not given in this report, but may be found in The
Pupil's Day in Court: Review of 1970, a companion school
low publication of the NEA Research Division,

Included in this report, however, are six cases invo!ving
school desegregation where teachers were concerned direct-
.y as litigants. Two of the cases were initiated by black
administrators in Southern states. ln the Alabama_ case the
central-office job of a black administrator was abolished,
and in the Louisiana ease two black principals were re-
assigned to positions of coordinating principals which they
claimed were tiemotions. The federal appellate court in the
former case found substantial evidence to support the de-
cision from an administrative and educational viewpoint
and held that the educator had not proved that the action
was arbitrary or discriminatory. In the latter instance, the
federal district court held that the reassignments were pro-
motions but said that if in practice this did not prove to be
so, the principals would he ordered reinstated in their
former positions.

In an Arkansas decision, the United States Court of
Appeals for the Eighth Circuit ordered three of four dis-
missed black teachers re-employed because the school
board had not made proper findings that the teachers were
unqualified when school integration necessitated a reduc-
tion in staff.

The National Teacher Examination was at issue when
the West Feliciana Parish School Board attempted to use it
to .determine which teachers would be dismissed following a
reduction in staff after_ integration. The Fifth Circuit Court
of Appeals remanded the case to the district court for find-
ings of fact as to whether _the examination was discrimi-
natory between white and black teachers. More recently, in



a decision handed down in 1971 and therefore not reported
in this publication, a federal district court in Mississippi
barred tlw use of the National 'reacher Examination when
the Columbus, MisAssippi, school district sought to require
its teachers to score 1000 on the test to keep their jobs.
The eight dismissed black teaelmrs who had brought the
suit were ordered reinstated, (Baker v. Columbus Municipal
Separate School Districtl tine 23, I 971,F.Supp.

Tenure Is ues

While 55 eases are reported under the tenure topic, 23
of these actually involved nontenure teachers. In this area,
one of the most sign ifican t developments is decisions ex-
tending due process rights to nontenure teachers in non-
renewld of contract situations. Two leading decisions were
from the United States District Court for the Western Dis-
trict of Wisconsin. ln Roth v. Board of Regents of State
Colleges, suit was brought by a nontenure assistant proles-
sor whose contract was not renewed, The court held that
under the due process clause of the Fourteenth Amend-
ment the professor was entitled to substantive protection
..gainst arbitrary nonretention. The court concluded. that
"the decision not to retain a prokssor em-ployed by a state
university may not rest on a basis wholly unsupported in
fact, or on a basis wholly without reason." The court di-
rected the university to comply with minimum stendards of
procedural due process, including a statement of reasons
and a hearing, or in the alternative to offer the professor a
contract for the next school year. The-second ease from the
same court, Gouge v. Joint chool District No. 1, involved
two nontennre teachers whose contracts werc not renewed
for the next school year. The court held, in accordance
with the Roth decision, that teachers in public elementary
and secondary schools were protected by the due process
clause of the Fourteeen Amendment. The court ilso held
that the school board's ultimate decision for nonrenewal
may not rest on a basis of which the teacher was never
notified or to which he had no fair opportunity to respond.

While not citing the Roth and Gouge decisions, another
federal district court in Wisconsin denied the motion of the
Milwaukee school officials to i'ismiss a complaint brought
by three nontenure teachers whose contracts were not re-
newed. The court said that even if the school system had
unlimited discretion to discharge the teachers, it did not
follow that "such discretion could be exercised without a
pro per licarii ig, "

Taking the opposite view, however, was a decision of a
Massachusetts state court which declined to apply the prin-
cipks in the Roth and Gouge decisions to s;1( nontenure
teachers dismissed by the Boston School Committee, That
court said that it_ chose to follow "the greater weight of
authority" by holding that in tl-el absence of a statute to
the contrary, probationary teachers may be dismi.-,scd with-
out a hearing. _Other courts in _considering eases involVing
nontenure teachers have taken the same view.

On the other hand, the Fifth Circuit Court of Appeals
held that in some instances a hearing is required for non-
tenure teachers. In Ferguson v. Thomas, a Texas cose,_ a
college instructor lost -his bid for reinstatement, but the
court laid down catain guidelines that must be followed

for those teachers wl 0 hav:.- an .,x taney of reemnlov-
mom." The same appellate court applied this reasoning in a
Mississip0 ease where a teacher had been employed for
over I.1 years by a series of one-year contracts. The court
held that although he did not have tenure, his loug-term
employment was sufficient to give him the expectancy of
re-remployment that constitutes a protectible interest.
Another Texas ease, Sindermann v. Perry, involved a non-
tenure junior-college teacher whose contract was not re-
newedSince the teacher had alleged that nonrenewal was
because of the exercise of his constitutional rights, the ap-
pellate court held that. the summary judgment by the lower
court against the teacher was improper. In remanding the
case, the higher court also directed the district court to
determine if the instructor had the expectancy of re-
employment mentioned in Ferguson, and if he did, the
procedures regarding a hearing as outlined in that case
would apply. II the teacher did not have this expectancy,
lw must bear the burden of initiating the proceedings and
tl'e burden of proving that a wrona had been done.

First Amendment Rights

Two cases this year involved definite questions the
academic :reedom of teachers. In one case a nontenire
high-school teacher in Alabama was dismissed tor assigning
a particular short story to her eleventh-grade English class.
The federal district cour found that the story was ap-
propriate for high-school juniors and that its assignment to
the students had not caused any disruption of the educa-
tion process. In view of its findings, the cow t concluded
Iliat the teacher's dismissal constituted an unwarranted
invasion of her First Amendment right to academic free-
dom and ordered the teacher reinstated. In Ow second case,
the assignment of a magazine article to a senior English
class caused the suspension and threatened dismissal of a
Massachusetts teacher. The court here also concluded that
academie freedom had been interterred with and ordered the
teacher reinstated.

Another decision concerning the First Amendment
rights of a teacher arose in Missouri when a high-school
Latin teacher without tenure alleged that she was not re-
employed because of a speech she had made before a pro-
fessional association that was subsequently publiAed in its
Journal. The trial court had dismissed the entire complaint
and the teacher appealed. The state supreme court directed
that the portion of the complaint alleging violation of a
constitutional right be reinstated since a school board's
right not to rehire a teacher may not he on grounds that
violate a teacher's constitutional rights. A federal district
court in Indiana found that the constitutional rights of an
elementary-school teacher were violated when he was not
rehired because of remarks cri tied of the school administra-
tion he had made before the yachers association during
negotiations. But a ConnectiCut probationary teacher lost
his : lit when a federal district court refused to order his
reinstatement. Noting that not all comments made by
teachers are entitled to First Amendment protection, the
court found that the continents made by this teacher at a
public meeting went beyond legitimate criticism in that
they were violently abusive and personally defamatory.



:Iso touching on First Amendment rights of teachei.s
a loyalty oath easy in Florida. 'Hie federal district court

declared unconstitutional those portions of the oath re-
lating to membership and the giving of aid to the Commu-
nist party, and membership in organizations believing ii,
the overthrow of the state or federal governnwnts, but
nphold two other portions of the oath. One portion re-
quired the hiker to swear that he did not believe in the
violent overthrow of the state or federal governnwnts. In a
doeision rendered on June 7, 197 I , the Supreme Court of
Ow United States struck down this portion of the oath. The
only portion of the oath held constitutional by the Su-
preme Court was the section requiring applicants to pledge
to support the state and federal constitutions.

Otlwr cases involving the Virst .Amendment rights oh
tet hers appear in the section on professional negotiations.

Pro .essional Negotiation

The number of I 97 vith teacher/
school board negotiatnms exceeded last year's high rate and
involved a variety of issues. The eases reported here, how-.
ever, do not reflect that were decided in this subject area
since few of the trial court rkeisions appeared in the source
material used for this publication.

Four cases in this year's report involved teachers and
local associations being found in contempt of court for
violation of anti-strike injunctioi-, Twice in Illinois and
once in North Dakota the convictions were upheld on ap-
peal. Teachers hi Dade County, Florida, had previously
been successful in having their case remanded fo a jury
trial on the con tempt charges, ina the convictions were
again uphdd on appeal._

Teachers in two New York school districts challenged
statutory provisions that teachers who are absent from
work because of a strike will have two days pay deducted
for each dav missed because of the strike. The two trial
courts upheld the provisions of the law, stating that the
procedures in the law provided sufficient due process for
the teachers.

Two Florida eases by the same name, Orr v. Thorp,
involved different issues affecting Palm Beach County
teachers. In the first ease a_ federal district court struck
down a statute, applicable only to Palm Beach County, that
authorized the dismissal of any supervisory or administra-
tive employee who joined a professional organization. The
court found that this statute was a classic example of denial
of equal protection. In the second case the local association
alleged that policies of the school board were designed to
eliminate the organization. The federal appellate court re-
versed_ the lower court dismissal of the complaint and held
that the teachers had alleged sufficient discrimination that
could significantly deter freedom of association and that
without further evidence it was impossible to ascertain if
the school board could explain or justify its action. Accord-
ingly, the case was remanded for a full hearing.

A Michigan case tested the validity of agency shop.
Teachers who were not members of the local association
sued the school district and the association challenging the
provision. The association was unified and, therefore, the
nonmember teachers were required to pay local, state, and

fty
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t: I association duos, t le trial court had denied relief,and on appeal the appellate court remanded the ease ror a
determination as to whether the payment required or non-mcinhcr teachers was proportionate to the share of the costof negotiating and administering the contract. While itwould be inequitable not to require the nonmember le, pavhis share, if the nonmember share was eiiher greater or lessthan the proportionate share, the court held, the agoneyshop provision was in violation of the state public employ-
ment relations aeL.

ln one of three eases concerning the scope of the bar-
gaining unit, a Now York state appellate court held that a:
state-wide bargaiuing tont was propev for professional em-
ployees of the state university system rather than an indi-vidual unit on each campus as advocated by the State
iJniversity Federation of Teachers. In another New York
ease, the National Education Association and the New York
State Teachers Association were sued by a local school dis-
trict in connection with the release by the state associationof an "urgent advisory" cautioning teachers not to accept
positions in the district- l'he trial court refused to enjoin
the advisory absent a showing of damage to the district.

Impairment of the constitutional rights of teachers wasthe issue in a case in Bay Shore, New York, when the
school district sought to prohibit the local association fromdistributing all but "routine internal distributions" toteachers iii the schools. A federal district court ruled the
distribution rule void 011 its face and in its application as an
overbroad prohibition involving First Amendment rights
and enjoined the school board from enforcing it.

Other Issues

Other issues presented in this report include two casesinvolving alleged discrimination in promotions. Teachers inNewark, New Jersey, brought suit in both state and federalcourts charging that the acts of the school board insuspending its promotional lists for principals and vice.
principals in order to increase the number of black admin-istrators was discriminatory. In the state suit which chargedthat the actions were in violation of the negotiated contractbetween the local association and the board, the court con-cluded that the board had acted lawfully under the partic-
ular circumstances existent in the city. The federal courtsnit charged racial discrimination against white teachers.Holding that proper integration of the faculties of theschools is as important as proper integration of the schools
the appellate cour: dismissed the teachers' complaint.

Participation in an Office of Economic OpportunityRural Legal Services Program occasioned a suit by two
University of Misiissippi law school professors. Ile two hadbeen employed -part time by both the law school and the
OE0 program when the chancellor of the university barredfurther participation by facuhy members in the OEO pro-gram. Suit was then brought charging a violation of aca-demic freedom and equal protection. While not holdingthat the professors had a tight to participate in the pro-gram, the federal appellate court did hold that since other
faculty members were employed part time, these two could-not be discriminated against because of the nature of their
part-time employment.



TABLE 1.MAJOR ISSUES IN CASES INVOLVING TEACHERS IN 1970

State
rrtifjcatioii

and
eligibility._

Con- Tenure School Civil Teacher/ Liability I etire-
Salaries trac ts ureb desegre- rights school board for pupil men t

ga lion negotiation injury

Total
laneous eases

9 4 6 1 0 1 1 1 2

Alabama 5
Arizona 1 1 3
Arkansas 1 1

California 1 3 1 10
Colorado 1 1 3
Connecticut 1 1

Florida 1 3 3 le 8
Georgia 1

Illinois 4 d

Indiana 1 1 4
Iowa 1 1
Kansas 1 1

Kentuck., 1 1 3
Louisiana 1 7
Maryland 1 9

Massachusetts 3
Michigan 1 1 5
Minnesota 3

Mississippi 1 1

Missouri 1 1
Nebraska

New Jersey 1 4f 5
New Mexico 5
New York .. 10 1i 20

North Dakota = 1 1
Ohio 1

Oklahoma . 1

Oregon 1
Pennsylvania 3 1 6
Tennessee 9 9

Texas 1 2 5
Utah ..... 1
Virginia .. 1

Washington 2
West Virginia . = 2

Wisconsin 6 1 8
Wyoming 0 0 2 0 0 2

Total number
of cases 3 15 11 55 6 6 25 5 9 14_

°Also continuing contracts of the spring notification IYPe.
blncludes tenure-type continuing contracts and cases involyftlg the rights of 1ontenure teachers.
°Involved the constitutionality of the state loyalty oath.
dinvolved an action by teachers against the superintendent for slander.
°Suit by a teacher for damages and defamation of character.
fOne case was a suit for malicious interference with contract, two concerned alleged racial discrimination in pro otions, and the fourth

was a criminal action against a teacher for trespass.
gInvoived a decision of the Workinon's Compensation Board.
hGoneerned the question of mootness of a teacher's suit.



CERTIFICATION AND ELIGIBILITY

Cahfornia

Morrison v. State Board of Education
461 P.2d 375
Supreme Court of California, November 20, 1969,

A high-school teacher whose teaching certificates were
revoked by the slate board of education sued to compel it
to set aside its decision and restore the certificates. The
lower court denied relief and the teacher_ appeakd. The
certificates had been revoked for "immoral and unprofes-
sional conduct and acts involving moral turpitude" as
authorized by section 13202 of the California Education
Law,

The charges arose out of a limited; noncriminal
homosexual relationship with another teacher in April
1963. Approximately one year later the other teacher re-
ported the conduct to the superintendent. As a result, the
plaintiff resigned his teaching position. Some 19 months
later the state board conducted a hearing concerning revo-
cation ot the teacher's certificate. AL that hearing, no
evidence was presented that the teacher had_ ever conF
mated any act of misconduct whatsoever while teaching.
Some three years after the original incident the State Board
concluded that the event warranted revocation of the certi-
ficates.

Section 13202 authorized revocation of certificates for
"immoral conduct," "unprofessional conduct," and "acts
involving moral turpitude." The court reviewed numerous
cases in California and other jurisdictions involving the in.
terpretation of similar language as it applied to professional
persons. The court concluded that such language must be
construed in the context of the occupatien of the persons
to whom it applies. In interpreting the terms in question,
the court did not feel that the legislature meant to allow
the employing agency to dismiss any employee whose
personal private conduct it disapproved of. The court
interpreted the statutory terms to denote "immoral or un-
professional conduct of the teacher which indicates unfit-
ness to teach." Without such a reasonable interpretation,
the court said, the terms would be susceptible to an overly
broad application as possibly to subject to discipline vir-
tually every teacher in the state. The court concluded that
the board of education could not abstractly characterize
the conduct of the teacher in this case .as "immoral," "un-
professional," or "involving moral turpitude" within the
meaning of the statute without determining that such con-
duct indicated that the teacher was unfit to teach. Guide-
lines were set out for the board to follow in making this
determination.

The teacher further alleged that section 13202_upon its
face or as construed by the board deprived him of his con-
stitutional rights, including his colstitutionally protected

rights to privacy. As to these allegations, the court said that
its interpretation of the section avoids the problem raised
hy the teacher and that the section would be constitutional.

The teveher also claimed that the record contained no
c,videnee indicating his _unfitness to teach. in considering
this issue, the court said that under the proper interpreta-
tion of the statutes "an individual can be removed from the

-aching profession only upon a showing that his retention
in the plolossion poses a significant dancer of harm to
either students, school employ-9es, or others who might be
affected by his actions as a teacher." The court concluded
that there was no evidence in the record that the teacher's
conduct indicated his unfitness to teach.

In conclusion, the court said that it was not unmindful
of the public interest in eliminating unfit teaehers. But the
power of the stale to regulate professions and conditions of
government employment must not arbitrarily impair an
individual's right to !ive his private life, apart from his job,
as he deems fit. Further, the court made it el,- ,r that it was
not holding that homosexuals must he permitted to teach
in the public schools of California, but rather that "the
rdevant statutes, as well as the applicable principles of con-
stitutional law, require only that the board properly find,
pvrsuant to the precepts set forth in this opinion, that an
individual is not fit to teach." The jiuk rent of the lower
court was reversed, and the case was remanded for addi-tional proceedings consistent with the opinion.

Minnesota

McConnell v. Anderson
316 F.Supp. 809
United States District Court, D.
Division, September 9, 1970.

(See page 69.)

Fourth

Nebraska

Henderson v. School District of Scottsbluf
173 N.W.2d 32
Supreme Court of Nebraska, December 12, 1969.

A teacher who had already signed a contract for the
1967-68 school year resigned on August 11, 1967, to enter
business, Complaint was made by the school district to the
state board of education that the teacher had violated his
contract. After a hearing the state hoard suspended the
teacher's certificate for one year brginning December 8,
1967. This case was originally heard by the lower court on
December 12, 1968, and was dismissed as inoot since the
.period of suspension was over. The teacher appealed, how-
ever, claiming that he was entitled to a decision on the
merits because otherwise he wcald be adversely affected by
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the suspension and his future opporliiiiitics to pursue his
profession would be limited.

The court did not agree with the teacher. It pointed
out that following the decision of the state board, the
teacher could have obtained a decision on the merits in the
district court hut did not. Further, the reason that the
teacher resigned was not a "just cause" contemplated by
the statute for a contract violation. The fact that the teach-
er wished to enter some other field of endeavor did _not
constitute a legal or lawful reason for the violation of his
contract. The judgment of the lower court was u IpAeld.

Pennsylvania

King-Smith v. Aaron
317 F.Supp. 164
United States District Court, W.D. Penn ylvania,
October 7,1970.

A blind teacher was fully qualified and certified to
teach in the public schools of Pennsylvania. In order to
obtain a state teaching. certificate, .a person must secure a
physician's certificate of no major physical disability, unless
such person submits a certificate from his university, certi-
fying that the_ applwant can perform the duties notwith,
standing the disability. When this teacher sought to be
placed on the eligibility roles of the Pittsburgh public
schools, she took the physical examination _required by
state statute for appointment to a first class school district..
This statute provides that the teacher must present: a certifi-
cate setting forth that she is not physically disqualified by
reason of _any acute physical defect from successfully per-
forming the duties of a teacher. The teacher's physical
defect was noted on the certificate, but the examining

physician recommended that it be waived in view of the
teacher's eN t raord inary qualifications. When the teaoher
was not placed on the eligibility list for the. Pittsburgh
schools, she brought this action under thc federal civil
rights act, alleging that the refusal to place her on the list
solely because of a physical handicap constituted a denial
of due process and equal protection of the law. The Pitts-
burgh board of education and other school officials named
-as defendants moved to dismiss the action for failure to
state a cause of aC don.

The federal court found it apparent from a reading of
the teacher's pleadings and brief that a conflict in state law
existed. The teacher charged that the school board violated
ate letter and spirit of the certification law, claiming that
ii:s LTneral provisions were controlling. The fed-ral court
1..eld that this was a clear case for application ( .' the doc-
trine of abstention. lf the state courts should hold that the
action of the school board was unauthorized under state
law, the court said, it would not be necessary for the fed-
eral courts to rule on the civil rights or constitutional claim.
hi any event the teacher could preserve her federal chim in
any state court suit. The federal court held that the teach-
er's complaint .had not revealed a deliberate, calculated
stateassault upon a constitutionally guaranteed freedom. In-
stead, it merely contested the application of a certain stan-
dard of fitness for teaching as to whether that standard is
authorized by state law, and whether that standard is rea-
sonable. Since this ease was not one where state law was
clear and settled, nor one where state action threatened a

protected" activity, namely, the exercise of rights of free
expression urder the First Amendmena, Ole court found no
harrier to applying the abstention doctrine and granted the.

motion of the school offic,ials to dismiss the action.



SALARIES

Arizona

Ca: son v. School Distric
P.2d 944

Court of Appeals of Ariz
May 6, 1970.

No. 6 of J aricopa County

Division I , Department El,

This class action was brought for a declaration of teach-
ers' rights under written contracts with the school district.
The trial court determined that the school district had the
authority to unilaterally reduce the salaries of the teachers
below that contained in their contracts. rflni! teachers
pealed.

in April 1966, the school district adopted a salary
schedule reflecting salary raises For the 1966-67 school
year. Prior to July 1906, contracts with these higher salaries
were signed by the parties. The school district drew up its
budget, making_ allowance for the higher salaries and for 37
additional teachers. But since the proposed budget ex-
ceeded the 6 percent budget increase limitation in the state
law, the school district was required to submit it to the
county board of supervisors for approval. At the budget
hearing, some taxpayers objected and the board of super-
visors look the matter mider advisement, suggesting that
the parties meet and attempt to compromise their differ-
ences. Subsequently the school district submitted a new
budget which would have been sufficient to pay the con-
tracted salaries and to hire eight new teachers. This revised
budget _was approved by the county -board of supervisors.
Thereafter, the school district notified all teachers that
their compensation would be reduced as of January 1,
1967. This action followed.

The school district relied upon a portion of the teacher
tenure law that provided that -no reduction in the salary oi
a continuing teacher shall be made except in accordance
with a general salary reduction in the school district by
which he is employed, and in such case the reduction shall
be applied equitably among all such teachers. Notice of a
general salary reduction shall be given each teacher affected
not later than May 1 of the calendar year in which the
reduction is to_ take effect." hi construing this provision,
the court noted that it was a limitation on authority of the
school district rather than a grant of authority. Because of
the restrictive language, thecontracts for the ensuing school
year could not contain any salary reduction of a tenure
teacher unless it was part of a district-wide reduction ap-
plied equitably to all tenure teachers and any notice of such
reduction must be given them by May 1. The court felt the
'time limitation was meant to enable the tenure teacher
whose salary was to be reduced to reject the contract and
to find other employment if he wished. The court held that
this section did not give the school district the right to
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unilaterally reduce 'salaries of teachers once contrac
been entered into.

school district next contended that the written
contracts of employment necessarily included the state laws
relating to limitations on school budget increases. The court
said that in this instance it was not a question _of the school
district being financially unable to meet its obligations. The
district had sufficient funds to honor all of the contracts
and-hire eight additional teachers. The school district bud-
get as adopted, the court said, did not in any way "prohibit
or render impossible the performance of these contracts tothe full extent of ale school district's obligations there, er. "unu

The court held that the teachers were entitled to re-
ceive compensation for their services in accordance with
their written contracts. Since no evidence had been pre-
sented concerning the amounts due the teachers, or the
procedures which might have been followed by the teachers
to protect their elaims, the case was reversed and remanded
to the lower court to determine the rights of the parties.

California

Hunt v. Alum Rock Union Elementary School District
86 Cal. Rptr. 663
Court of Appeal of California, First District, Division 4,
May 14, 1970.

A teacher sought a writ of mandate to compel the
school district to advance him one step on the salary
schedule and to pay him additional compensation for past
years. The lower court dismissed thr complaint and the
teacher appealed. The school district salary ,chedule pro-
vided for annual increments for teachers who had been onduty at full pay for 75 percent of the school year. Incre-
ments are also granted to those who have been absent on
military or sabbatical leave. The teacher in this case did not
serve the required 75 percent of the school year because he
was on sick leave. The teacher contended that the salary
schedule, that did not allow for increments for those on
sick leave, conflicted with state law and was a denial of
equal protection of the laws.

The appellate court found no conflict between the
school district salary schedule and state law, for nowhere in
the state law were the increments mandatory under these
circumstances. The court also found no denial of equal pro-
teetion of the laws in view of a strong public policy in favor
of granting credit to employees on military leave. Sabbat-
ical leave was also distinguishable, the court said, since it
was granted for purposes of travel or study that would
benefit the schools and the pupils. Thus, the judgment of'
the lower court was affirmed.



Mc Nickels v. Richmond Unified School District
90 Cal. Rptr. 562
Court of Appeal of California, First Distriet,Division 3,
October 15, 1970.

Three teachers chinned that the school district made
wrongful deductions from their salaries for absences while
on strike. Et was not claimed that the deductions for un-
authorized absences were improper; rather, the formula
used by the school district for making the deductions was
challenged. The trial court decided in favor of the school
district aud the teachers appealed.

The school district had deducted 1/179 of the teachers'
annual salaries for each day of the strike, on the basis of
179 actual teaching days of school for the school year. The
teachers maintained that state law requires that 1/282 of
their annual salary be deducted. The pertinent statute pro-
vided for the compensati, r teachers who served less than
a full school year and iu aded school holidays and week
ends as well as actual teaching days% By this method the
term would be 282 days and the deduction for the absences
would be less: The statute made no distinction between
unauthorized absences mid authorized absences. The school
district argued that the statute applied only to authorized
absences and to apply it to the teachers in this case would
result in an unconstitutional gift of public funds.

In view of the clear and unambiguous languRge of the
statute the court concluded that it applied to unauthorized
absences, and that the school district erred in failing to use
the statutory formula for deductions from the teachers'
salaries. The judgment of the trial court was accordingly.
reversed.

Sayre v. Board of Trustees of Conlinga College District
88 Cal. Rptr. 355
Court of Appeal of California, Fi f _h District,
July 8, 1970,

A college teacher appealed from the lower court deci-
sion denying his application for an order to compel the
board of trustees to raise his classification on the salary
schedule. The teacher had been employed by the college
district in 1963. At that time he had 12 years' prior teach-
ing experience. But since the maximum that the district
gave credit for was five years, the teacher was placed on the
sixth step of the salary schedule. To facilitate the recruit-
ment of experienced teachers, the district in 1964 changed
the salary policy to allow up to nine years' prior teaching
credit, but the change did not apply to any teacher already
employed. If the change had al:plied retroactively, the
teacher in this ease would have been on the tenth step
instead of the seventh step.

The sole question presented on appeal was whether this
change in policy by the college district was arbitrary, dis-
criminatory, and violative of the section of the education
code that provided in part that "uniform allowance may be
made in any schedule of salaries for years of training and
for years of service. In no case shall the governing board of
a school district draw orders for the salary of any teacher in
violation of this section,. . .."

The court said at first impression one would be inclined
to agree with the contention of the teacher that the board

distingulied between teachers solely because of the date of
their riginal employment. On careful consideration, how-
ever, the court concluded that a reasonable classification of
teachers brought _about by policy _changes necessitated by
employment needs, is permissible. The court reasoned that
if the policy change of the board had been in the opposite
direetionigranting less credit -;.or prior experienceit would
not have been permitted to reduce the compensation paid
to the teacher nor lower_ his place on the salary schadule.
By the same token, the board could not be compelled to
re-classify the teacher upward on the schedule. According-
y, the judgment of the lower court dismissing the corn-
plaint of the teacher was affirmed.

Sheehan v. Eldredge
84 Cal. Rptr. 894
Court of Appeal of California, First District, Division 4,
March 5, 1970.

School teachers_ employed by Salinas Union High
School District sought a writ of mandate to compel the
district to revise the salary schedule. The action was
brought following a decision of the school board to pur-
chase health insurance for its employees. The teachers who
sued contended that the particular plan purchased was
more valuable to teachers with dependents than to those
without and that part of the cash salaries of teachers were
used to purehase this plan and, therefore, the salary
scnedule should be revised. The trial court dismissed the
action and the teachers appealed.

The school district pointed out to the appellate court
that the health insurance was not paid for out of payroll
dcductiona but had been purchased out of district funds.
The teachers conceded this. The court found that it was
within the discretion of the board to purchase the particu-
lar plan. Hence, the court held that the petition of the
teachers did not present a cause of action and was properly
dismissed by the lower court.

Stevens v. Board of Educa on of San Marino
Unified School District
88 Cal. Rptr. 769
Court of Appeal of California, Second Distric
Division 5, July 27, 1970; rehearing denied
August 20, 1970.

A classroom teacher sought a court order to compel the
school district to pay his salary for six days that he was
absent from his duties. The lower court denied relief and
the teacher appealed. The teacher was absent onat least 12
days on which he appeared before the Los Angeles County
Assessment Appeals Board in connection with an applica-
tion he had filed to have the assessments raised on certain
property owned by the governor and by a corporation.

The teacher's claim for pay was based on a provision of
the California education code which permits up to six days
of sick leave in any one year to be used for "cases of
personal emergency, including any of the following: .. .(c)
Appearance in court as a litigant; or as a witness under an
official order." The teacher argued that he was appearing in
court as a litigant. The court disagreed, holding that a board
of assessment appeals was not a court within the meaning
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of the education code. 'There was nothing ill the law
creating such hoards to indicate that they would exercise
judicial functions as would a court. Since the teacher was-
seeking increased assessments on lands, title to which was
held by others and in which he had no interest, the court
held that he was not appearing in court as a litigant as those
terms_ are used in the law.

The teacher argued also that even if he was not ap-
pearing in court as a litigant, his absences should be excused
because they were occasioned by a "personal emergency"
within the meaning of the education code. Using the defini-
Lion of emergency as "an unforeseen occurrence or combi-
nation of circumstances which calls for an immediate action
or remedy; pressing necessity, exigency," the court held
that the teacher's appearances before the board were
neither unforeseen nor did they arise from a personal
pressing necessity or exigency. The court said that it found
nothing in the record to indicate that the teacher's volun-
tary appearances before the assessment appeals board were
of such benefit to the school district that it should expend
public funds to reimburse him for his absences. The trial
court judgment against the teacher was affirmed.

Vittal v. Long Beach Unified School District
87 Cal. Rptr. 319
Court of Appeal of California, Se 7- d District,
Division'', May 26, 1970,
(See page 25.)

illinois

Cohn v. Board of Education of Waukegan Township
High School District No. 119
254 N.E.2d 803
Appellate Court of Illinois, Second Dis
January 6, 1970.

A high-school physical education teacher sought a
declaratory judgment that he was entitled to a higher classi-
fication on the school district salary schedule and damages
for salary lost because of improper classification. The trial
court entered a judgment for the hoard and the teacher
appealed.

Prior to his employment in the Waukegan district, the
teacher had three years of previous experience in two ele-
mentary districts. At the time of his employment in
Waukegan the salary schedule provided for discretionary"
credit for related previous experience. The teacher was not
allowed full credit for his previous experience, and his sub-
sequent attempts to receive full credit were denied.

Before the trial, the teacher sought to compel the
board of education to furnish him with the employment
records of 32 teachers and other records that would indi-
cate the rate of pay received by those teachers. The lower
court denied the motion. The teacher contended that this
ruling was error.

The appellate court noted that the motion of the teach-
er did not allege why the records might have a direct bear-
ing on the suit, why they were relevant or material, nor did
the motion set forth that these teachers had similar back-
grounds, had taught physical education, or had received
credit for prior teaching experience. Under these eircum-
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stances, the court did not feel tl,at the trial court abused its
discretion in denviug tlw inoiion. Other allegations of error
made by the teacher were also denied,

The appellate court held that the record did not indi-
cate that the teacher had been treated in an arbitrary or
unreasonable manner or that the action i)f the board was
beyond its powers. The judgment of the lower court was
therefore affirmed,

Wells v. Board of Education of Community Consolidoed
School District No. 6,1
257 N.E.2d 259
Appellate Court of Illinois, First District,
Third Division, February 19, 1970.
(See page 28.)

Kentucky

Board of Education of McCreary County v. Stephens
449 S.W.2d 421
Court of Appeals of Kentucky, January 16, 1970.

The board of education appealed from a lower court
decision granting the teacher, a former principal, a judg-
ment for back salary. The plaintiff had been a dtenure
teacher at the time he was appointed principal. After one
year as principal he was reassigned as a teacher because the
board felt that he was "not temperamentally suited for the
pos ion of principal." Plaintiff testified that at the time of
his .oassignmettt, he was assured that there would be no
reduction in salary. The school board maintained that there
was no discussion of salary at all. Plaintiff began his dnties
as a teacher _August 1966 and on September 27, 1966, he
was informed that he would receive S1,004 less than he had
received the previous year as pfincipal. He sought to recover
the difference between the two salaries, contending that
there_was no legal basis for the reduction.

The board of education maintained on appeal that the
reduction in salary was warranted by state statute which
provided that salaries may be reduced if there is an elimina-
tion of extra service and responsibilities. However, the
teacher argued that the board did not comply with the

aline which further proVided that with respect to salary
reduction "written notification setting forth the reason or
'reasons for such reduction shall be furnished the teacher
not later than May 15."

Because of this provision, the court concluded that the
failure of the board of education to notify the teacher by
May 15, pursuant to statute, foreclosed its right to reduce
his salary for the ensuing school year even though it bad
reduced his extra duties as principal. The judgment of the
lower court was accordingly affirmed.

Louisiana

Gayle v. Porter
239 So.2d 739
Court of Appeal of Louisiana, Fourth Circuit,
July 6, 1970; rehearing denied October 19, 1'170.

The Orleans Parish school board appealed from a trial
court decision directing the board t- correct a teacher's
paycheck. The teacher had sued the board for correction of
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her paycheck because the school district had deducted two
full days'pay at $43.50 per day for days 1.ha she was absent
'beyond the 10 days' sick leave granted each year. A state
statute provides for a minimum 10 days' leave a year for
each teacher and also provides that additimtal leave may be
granted by the local district at full or partial pay. A second
statute prohibits school boards from deducting_ from a
teacher's salary any money in excess of that actually paid a
substitute teacher while the teacher was absent. No deduc-
tion is permitted during the minimum leave of absence
period.

lc this instance the teacher had exhausted her leave,
had not asked the district for additional leave and had been
absent two days after her leave was exhausted. On the first
day of absence the school board hired a substitute teacher
and paid her $20.00. No substitute was hired on the other
day that the teacher was absent.

On appeal, the board argued that the two statutes men-
tioned above should not be read_ together since one was
general in natuve and took preference over the second
which the board characterized as a special statute. The
court found no conflict between the two laws and we-
eluded that read together they provided for 10 days' 6ick
leave at full pay regardless of whether substitute w:is hired
and after that deductions could be made from a teacher's
salary only in the amount that was actually. paid to a sub-
stitute teacher. The court held that be;th were special.
statutes dealing with the subject of sick kiave.

The board also con- !ded that :he teacher should have
requested additional leave and wP:e; precluded from filiqg suit
until she had done so. The ce.ort disagreed and noted that'
the school district personnel handbook provided that a
teacher who has _exhaued leave may apply in writing tothe proper school ay diority for additional leave at full or
partial pay. The court pointed out that this was not a
mandatory rer.dation and was merely available 'to the
teacher shoald she wish to seek the additional leave without
penalty CC with less _penalty than the statute provides.
Accordingly, the appellate court approved the decision of
the trial court in favor of the teacher.

Maryland

Ehrlich v. Board of Education of Baltimore County
263 A.2d 853
Court of Appeals of Maryland, April 6, 1970.

Following completion of his sabbatical leave, a teacher
at a community college failed to return to teaching at that
institution. The board of education filed suit to collect the
salaty that had been paid to the teacher while he was on
leave. The lower court granted summary judgment in favor
of the board and the teacher appealed.

At the time that the leave was approved, the teacher
signed a contract promising to return to the institution for
at least one year following the leave. The contract aiso
stated that the teacher would refund the money granted for
the leave should he fail to return. While the teacher was on
leave, a formal chairman of the social studies department
was appointed. This upset the teacher because it was his
understanding that he was to be acting chairman on his
return. Also, the new chairman bad his expertise in the

same subject area dud the teacher expected to tea 1 upon
return,

On appeal the teacher raised four issues of error m
lower court decision. The first three involved procedure and
all were rejected by the appell ,te (lona. The fourth conten-
tion was that there existed a genuine issue of material facts
and, therefore, summary judgment -lioult! Dot have been
grahted. The teacher maintained that fie had an under-
standing with the president of the college that he woold
return as acting chairman. The eGurt found that the teacher
was entitled only to that rosition that he held prior to
leave, namely, associate nrofessor of social science. The
court found nothing in the contraet between the parties
that indicated oft:a-wise. Concluding that there was no
dispute as to the material fackl, the court upheld the lower
coort judgment in favor of the school board.

Mip:tesota

illorey v. Independent School District No. 492
312 F.Supp. 1257
United States District Court, D. Minnesota,
First Division, September 8, 1969.
(See page 73.)

New Jersey

Newark Teachers Association v. The Board
of Education of Newark
270 A.2d 14
Supreme Court of New Jersey, October 26, 1970.

The teachers association brought suit for a declaration
that the new salary schedule adopted by the board of edu.
cation was effecii immediately and for a mandatory judg-
ment accordinJy. I a lower court denied relief (259 A.2d
742) and the .ation appealed. In August 1969, the
board had adopted the new salary schedule with the provi-
sion that "the effective date of both this policy and salary
schedules to be the date of receipt of a proper appropria-
tion or the receipt of funds from such other sources which
may he available for the implementation of this policy. At
that time the school budget had already been adopted for
the school year from July 1, 1969, to June 30, 1970, and
the Board of School Estimate refused to implement the
new salary schedule by appropriating additional funds.

It was the position of the association that state lawmade any new salary schedule effective immediately and
that the governing body had to appropriate thc additional
moneys. The appellate court disagreed, holding that boththe original wording of the statute in question and the
statement annexed to the bill when it was passed providedthat any new salary schedule would be mandatorilyimplemented in a school budget adopted thereafter. Thus,
t appeared to the appellate court that the theme of the actwas that "a new policy or schedule shall not upset a budget

already adopted." Although the word thereafter was left
out when the statute was revised, the court found no reason
to assume that a substantive change was intended. Accord-
ingly, the judgment of the trial court in favor of the board
of education was affirmed.



New York

d (if Edueatton Ccii t- .Sehool District
Rickard
306 N.Y.S.2d 1010
Supreme Court of New York, ( Jtsego County,
January 28, 1970.

(See Teacher's Day in Court: Review of 1969, Li. 15.)

Two kindergarten teachers who each taught olw session
of a half-day requested payment as members of
the instructional staff. This would amount to double the
salary they were receiving as half-day teachers. The board
of education sought a declaratory judgment as to its liabil-
ity to the teachers. The action was dismissed on the ground
that the board should have appealed to the Commissioner
of Education. On appeal, this decision was reversed, and !he
ease was remanded for a hearing on the merits.

Oui remaud, it was the opinion of the court that
nothing in the education law specifically prevented the
district from hiring a teacher on a half-day or single-session
basis at one-half of the lawfully designated salary.

The state law provided that teacher shall mean "all
full-time members of the teaching and advisory staff of
each school district of the state" and that salary shall mean
the amount of compensation that is to be paid for "services
rendered during the full ten months" the schools are re-
quired to be in session. Further, there is provision for pro-
rating the salary of teachers not rendering all the service
required of teachers during such period.

The court held that a reaFonable construction of the
provisions meant that a full-time teacher must work the full
school year and a full school day. The court did not feel
that the legislature intended that a teacher who worked
three hours a day would be considered a full-time teacher.
Consequently, the court ruled that the two teachers had no
ciaim agaMst the board for any additional salary.

Central School District No. 1 v. Nyquist
313 N.Y.S.2d 858
Supreme Court of 1New York, Special Term,
Albany County, August 24, 1970.

The school district brought a proceeding to annul a
determination of the commissioner of education relative to
salaries for summer-school teachers. The commissioner
moved to dismiss the action as did the 11 teachers involved
who were permitted to intervene. The school district had
paid each teacher $1,000 for services rendered during the
1969 summer program. The teachers appealed to the com-
missioner who determined that the district should have
adopted a summer-school salary schedule in accordance
with the state minimum salary law. The school district con-
tended that the commissioner's expansion of the minimum
salary law to include summer-school teachers was unwar-
ranted and contrary to legislative intent.

The court noted at the outset that judicial review of
decisions of the commissioner is limited to those decisions
that are "purely arbitrary." In this instance the commis-
sioner had made his decision in I of the principles set
forth in a previous case wherein it was indicated that the
state minimum salary schedule was applicable to summer-
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school teachers. In the opinion of the court th- decision of
the eommiss;oner was well witIn a the authority vested in
hint by statute. la view of this awl the prevailing judicial
authority pertaining to determinations made by the com-
missioner, his decision in this instance was not purely
arbitrary and could not be overturned: Accordingly, :!ie
motion to dismiss the complaint of the tiehool distrhA vas
gran ted.

Oklahoma

State ex rel. Darnell v State Board of Ediuntion
475 P.2d 181
Supreme Court of Oklahoma, September 29, 1970.

Th superintendent of schools of Creek County sought
a court order to compel the state board of education to
apportion funds and issue the necessary warrants to supple-
ment his salary. State law provided that a county superin-
tendent's salary would be supplemented by state funds
equal to the difference between the salary paid from
county funds and the minimum salary received by a teacher
serving as superintendent of schools with like qualifications
and number of teachers under him. The question in this
case was not whether the teacher was entitled to the supple-
ment which he was currently receivinci but the method of
calculating the minimum salary.

The superintendent maintained that the minimum
teacher salary was that currently required to be paid, while
the state board maintained that the minimum salary was
that in effect in 1964-65, not including two subsequent
statutory increases. This argument was based on language in
the public school foundation act which referred to the
1964-65 school year.

It was the opinion of the court that the minimum sal-
ary schedule for the 1964-65 year was used merely as a base
upon which the percentage increase for 1965-66 and subse-
quent years could be calculated. Thus, the court concluded
that the superintendent's salary must be supplemented on
the basis of the current minimum teacher's salary. The re-
quested order was issued directing the state board to ap-
portion the funds and issue the warrants in accordance with
the court's opinion.

Pennsylvania

Legman v. School District of the City _of Scranton
263 A.2d 370
Supreme Court of Pennsylvania, March 20, 1970.

(See page 62.)

Virginia

Hornezell Chambers v. United States
306 F.Supp. 317
United State District Court, E.D.
Alexandria Division, November 21, 1969.
Certiorari denied, 91 S.Ct. 1619, May 3, 1971.

(See Craw ord v. United States, Teacher's Day in Court: Re.
view of 1967, p. 13.)

Suit was brought on behalf of those teachers in the
overseas school system whose rights to recover back pay
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were not adjudged in the 1968 case of Crawford v. United
Sfrties (37" F.2d 266) wherein other teaAers were denied
back pay.

The teachers in the present action alleged that their
basic compensation as fixed by 9versears Teachers Pay and
Personnel Practices Act should be equal to that received by
teachers in United States school systems of over 100,000
population; that they were being paid less; and that they
were entitled to the difference. The United States Govern-
ment maintained that the law in quesCon did not require
such a result and that the Precise salary paid to the teachers
was in the discretion of the Department of Defense. Both
parties filed motions for summary judgment.

The law in question allowed the Secretary of each
military departmeqt to fix the rate of basic compensation
of teachers in his department in relation to the rates of
basic compensation for similar positions in the_ United
States but no rate was to be higher than for similar posi-
tions in the District of Columbia. The Overseas Dependents'
School System in..9vi,-fed for on a yearly basis by appro-

priations from Congress limited lo vtiollars per pupil. This
per-pipe limitation may not be exceeded.

In granting the motion of the Government for sum-
mary judgment, the court held, in accord with Crawford,
that Co3gress fixed the tour amount that could be spent
for the yearly operation of the overseas school system, and
within the per-pupil limitation m the appropriations, the
allocation for the amount to be paid to teachers and for
other necessary expenses was left to the sound discretion of
the Secretary of Defense.

NOTE: The Supreme Court of the United States declined
to review the decision.

Washington

Londe v. South Kitsap School District No. 402
469 P.2d 982
Court of Appeals of Washington, Division 2, April 22,
1970.

(See page 21.)



CONTRACTS

Arkansas

Farris v. Stone County School District No.
450 S.W.2d 279
Supreme Court of Arkansas, February 9, 1970.
Rehearing denied Mareh 16, 1970.

A discharged teacher sued to recover the balance of her
salary due ;inder her contract. Following a judgment for the
school board, the teacher appealed on grounds that the trial
court erred in not granting her motion for an instructed
verdict against the school board.

The school district operated three schools and had five
school directors. Two directors lived in one of the school
areas, two in another, and the fifth in the third area. It was
general practke for the directors of the area, wi th the con-
currence of the particular principal, to recommend to the
board which teacher to hire. Discharge of a teacher was
accomplished in a similar manner. The teacher in this case
was discharged on March 29 by an owl notice from the
principal after a conference he had that day with the board
members living in that area. The two board members made
the discharge decision based on the principal's recommen-
dation. The full board never considered the matter until
May 31, after the teacherhad requested the balance of her
salary.

The teacher alleged that the action of two board mem-
bers in ordering her discharge was invalid. The court agreed,
saying that it is settled that contracts with teachers may not
be binding on a district unless they are executed at a duly
convened meeting of the board. The court held that the
same rule must apply to the cancellation of a teacher's
contract. The fact that the full board considered whether
the teacher should be paid after school had been dismissed
for the summer was not a ratification of the discharge.
Since the record clearly showed that the board never took
any action with respect to the discharge, the decision of the
trial court was reversed, and the case was remanded with
directions that an instructed verdict for the payment of the
balance of salary under the contract be entered for the
teacher.

Florida

Ross V. McCrimmon
233 So.2d 411
District Court of Appeal of Florida, Third District,
March 31, 1970.

Discharged junior college teachers sued to require the
school trustees to issue them continuing contracts. The trial
court denied relief and the teachers appealed. Contracts had
been issued to tb teachers. However, the teachers con-
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tended that certain porti s were illegal and returned !he
contracts unsigned. When they were notified of their dis-
charge, they sought to require the trustees to issue amended
contracts in accord with a memorandum they had sub-
mitted rather than the tende7ed ones prepared by the com-
missioner of education.

In affirming Ihe trial court holding, the appellate courtstated thvi the trustees were not empowered to issue the
contraets sought by the teachers, and did not have a clearlegal duty to do so. The writ the teachers requested wasdenied.

McLaughlin v. Tilendis
253 N.E.9d 85
Appellate Court of Illinois, First District,
Fourth Division, September 24, 1969; rehearing
denied October 24, 1969.
(See page 73.)

Indiana

Tippecanoe Valley School Corporation v. Leachman
261 N.E.2d 880
Appellate Court of Indiana, Division No.
September 8, 1970.

The school district appealed rom a lower court judg-
ment granting a former teacher of the district damages for
breach of contract. The teacher had been employed by
written contract for the 1963-64 school year. By a printed
clause in the contract the teacher agreed "to use such text
materials as are prescribed by said employer, and to observe
all reasonable rules and regulations of the properly con-
stituted school authorities." The contract also provided
that the teacher could be dismisseJ during the contract
term for incompetency, immorality, insubordination, or
other just cause after being found guilty of the offense at a
hearing at which the teacher had counsel. The teacher was
licensed to teach English and social studies, but prior to
commencing employment, he requested that he teach social
studies and literature only, citing a meager background in

Hgrammar. e also requested senior high-school rather than
junior high-sehool assignments. The teacher was assigned
two classes of United States history and two of United
States government, all on the high-school level. On Novem-
ber 11, 193, the principal telephoned him and reassigned
him to ninth- and tenth-grade English.

Prior to reassignment, the teacher had distributed to
his history and government students a book list from which
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they were required to choose one book to read. lt was not
until after reiissigmwnit that the icadier was told that
books had to be approved by the principal. On November
15 the teacher wrote to the superintendent of schools,
stating that he felt he must "consider seriously" resigning
because he felt he was not qualified to teach English. On
November 22 the teacher received a memo from the super-
intendent stating that the school board "has voted miani-
mously to cancel your present contract." The teacher did
not teach or report to work again. On December 9, 1963,
the teacher received notice that his contract cancellation
had been .rescinded, but one or two days later he was
notified of a hearing to be held to consider terminating his
contract for incompetency and_ insubordination. Shortly
thereafter and prior to the scheduled hearing, the superin-
tendent wrote to the teacher's draft board, stating as of
December 18 (the date of the hearing) the school board
would have no more responsibility to the teacher and that
he would no longer be employed_ About the same time the
teacher's counsel wrote to the superintendent seeking a
statement of charges, preparation time prior to the bearing,
the right to present and cross-examine witnesses, the right
to employ a court reporter, and a public hearing. No answer
was received to this request, but the teacher did have a
court reporter present at the hearing. Counsel was not given
time to prepare a defense after the charges were known, nor
was he permitted to call witnesses of his own or to cross-
examine witnesses for the board. At the conclusion of the
hearing the teacher's contract was terminated.

The trial court awarded the teacher the wages that he
would have received had he taught the full year plus inter-
est. On appeal the school board contended that this
judgment was incorrect because the teacher had not proved
that he had complied with all of the provisions of the con-
tract. The court said that if this argument was intended to
mean that the teacher not only had to prove that he was
ready, willing, and able to teach but also to prove his ability
and submissiveness during the time he was permitted to
teach, it must fail. Such a rule, the court said, would nullify
the hearing procedures in the contract.

The next argument of the school board was that its
cancellation of the teacher's contract was conclusive and
that the present suit was a forbidden collateral attack. The
board maintained that the teacher could seek judipial re-
view of its administrative determination only through a
direct attack and not by the present suit. The appellate
court held, however, that the evidence was sufficient to
sustain the implied finding of the trial court that the pro-
cedure for removal of the teacher provided for in the con-
tract was not followed and that this failure was a gross
abuse of discretion on the part of the board in that its
action denied the teacher's rightto an opportunity for a
hearing with benefit of counsel. The appellate court ruled
that it did not matter whether the suit.was characterized as
a direct attack or as a collateral attack, for there was suf-
ficient evidence to sustain either or both.

The appellate court found no abuse of discretion on
the part of the trial court and held that the ease was fully
and fairly tried in the court below. The verdict granting the
teacher damages for breach of contract was affirmed.

itsas

obertson v. McCune
47'2 P.9d 215
Su preme Court of Kansas, July 17, 1970.

A teacher brought an action against the school board
for breach of contract. The trial court granted the motion
of the board to dismiss the complaint and the teacher ap-
pealed.

The teacher alleged that he had a contract for the
1968.69 school year and a letter of transmittal from the
superintendent advising him of his possible assignments.
The teacher stated that he was oraMy advised that he would
not have to teach any courses other than those listed in the
transmittal letter, all of which were industrial arts courses.
The teacher further alleged that after school started he was
Avised that he would be required to teach an eighth-grade
English class. The teacher refused, and on December 6,
1968, In was discharged from his position because his re-
fusal to teach the assigned class, according to the school
board constituted a breach of contract on his part.

The written contract between the teacher and the
board contained blank lines on which the courses were to
be filled in later. The teacher alleged that these blanks con-
stituted a patent ambiguity in the contract that required
explanation by oral evidence. The contract also contained a
clause that stated that "the board reserves the right to
assign said teacher to such building and wolk as the best
wrest of the schools of the district require."

At the trial the teacher sought to introduce evidence of
his oral understanding with the superintendent that he
would not have to teach other than industrial arts courses.
The teacher argued that this oral evidence should be
admissible to supply the missing blanks in the contract,

The appellate court held that while oral evidence is
admissible to explain an ambiguous feature of a contract,
this rule was inapplicable to the contract in this case. In
view of the clause in the contract permitting the school
district to assign a teacher "to such building and work" as
the best interest of the school district indicated, the court
found no ambiguity in the contract. Since the contract was
plain on its face and no evidence was offered to show that
the school board agreed not to exercise its right under the
clause, the court held that the teacher, not the school
board, had breached the contract and his dismissal was
proper. The decision of the lower court granting the motion
of the school district to dismiss the case was affirmed.

Kentucky

Bell v. Board of Educati n of McCreary County
450 S.W.2d 229
Court of Appeals of Kentucky, February 6, 1970.

The superintendent of schools of McCreary County was
removed from office by the board of education during his
contract term. Prior thereto he was notified of the charges
and filed a response denying them and demanding a hear-
ing. He also requested that the members of the board dis-
qualify themselves on grounds of prejudice. The hearing
was held, but none of the members disqualified himself,

t.e.8



and the Finny I of the superintendent was by unanimous
vote. The superintendent then filed suit alleging that the
removal was arbitrary. The trial court denied relief. Ott p-
pea!, the superintendent alleged that the order of the boardshould be set aside on three grounds: the members refused
to submit to examination to determine any prejudice, the
charges against him were not sufficiently specific, and the
evidence was insufficient to support the charges.

Kentucky law provide:, ,iiat a superintendent may he
removed for cause by a vote of four members of the board.The court said that while the specific charges must bedefinite enough to give the accused an opportunity to
defend himself, the law does not provide for a board hear-
ing. The Wort said that since the board was not required to
hold the hearing, the superintendent could lose nothing byit since he would still have an opportunity to present hiscase to the court.

As to the first contention of the superintendent, that
the order of the board should be vacated because the mem-
bers refused to submit to the prehearing examination, the
court said that while the board members should submit to
an examination for possible prejudice in the case of a teach-
er when a hearing is required, the absence of order and
fairness in its conduct cannot be prejudicial since no hear-
ing is necessary iu the ease of a superintendent.

The second allegation of Cie superintendent was thatthe charges were not sufficiently specific to provide himwith a reasonable opportunity to defend himself. Here
again the court noted that the superintendent cou.d have a
hearing before the court regardless of the action of the
school board. Therefore, the court felt that when the boardconducted the hearing, the production of evidence insupport c: the charges served the purpose of making
specific what might have been too general from the charges
alone. The court then reviewed the board's charges that itfelt had been substantiated by the evidence. The courtfound that the charges relating to political activity by the
superintendent were supported by the evidence, althoughthis charge alone was insufficient cause for dismissal. Other
charges, including the use of federal money to support
particular candidates for public office and the failure to
comply with fire safety inspection requirements, had beenproved. The court held that on the whole there were
enough specific charges supported by substantial evidence
to conclude that the action of the board in removing the
superintendent was not arbitrai- The judgment of thelower court was affirmed.

Michigam

Etue v. Bedford Public Schools, Monroe County
179 N.W.2d 686
Court of Appeals of Michigan, Division 2,
May 27,1970.

The sthool district appealed from a trial court judg-
ment in favor of a teacher for breach of contract. The
teacher had a contract with the school district for a full
school year. Her authorization to teach was a 90-day sub-
stitute teacher permit obtained for her by the school dis-
trict. At the end of the first semester the teacher's services
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terminated because a properly certified Leacher be-
came avAable fiu her position. The school district con,
ceded that the Leacher's services were_ satisfactory, but
defended its action by arguing that the superintendent
could not apply for a continuation of tIv., teacher's permit
because the application included an oath-supported state-
ment that no properly certified teacher was then available.
The contract between the teacher and the school hoard
contained a clause to the effect that the contract would
terminate if the leacher's certificate expired.

The appellate court said that this last clause was of no
effect since the teacher never had a certificate and, there-
fore, the clause had no bearn.L; on her rights. Further, the
school board was well aware of the fact that the teacher
had oii ! temporary permit and that the penalty for em-
ployrr of an unqualified teacher when a qualified one
was available was loss of state aid. However, the district had
placed itself in this position by issuing the teacher a ~-year contract.

In affirming the decision of the trial court, the app&-
late court held that where a school board contraets with ateacher who has only a temporary permit for a periodshorter than the contract period, the board cannot later
complain that the permit expired and was hot renewed,
and, therefore, it was relieved of its contractual obligation
to the teacher who, in ail other respects, was blameless.

Minnesota

State ex rel. Anderson v. Bellows
179 N.W.2d 307
Supreme Court of Minnesota, June 19, 1970;
rehearing denied September 23, 1970

A college teacher sought an order directing officials of
Southwest Minnesota State College to reinstate him as
chairman of the Division of Humanities and to afford him a
hearing upon due notice with respect to his dismissal from
that position. The trial court -anted the relief requested by
the teacher and the college appealed.

In the fall of 1967, the teacher was appointed chairman
of the department and seived in that capacity for two
academic years. His letter of appointment from the college
dean referred to a four-year term in that position, but in-
cluded the notation that all appointments are submitted to
the state college board for final consideration. The teacher
conceded that the state board never ratified any employ-
ment contract beyond one year. In August 1969, the teach-
er was replaced as chairman of the department and re-
assigned to the position of associate professor following an
extended exchange of correspondence between him and the
college officials. The teacher refused to accept the reassign-
ment, but notified the president that he would meet and
teach the classes until the court determined the matter of
the chairmanship. During the 1969-70 school year the
teacher was notified that his employment would not be
continued for the 1970-71 school year. The teacher claimed
that he was entitled to' reinstatment as department chair-
man because of the initial four-year contract of employ
ment.

The appellate court found clear statutory authori
the effect that the exclusive authority for the management
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and control of each of the state colleges was in the state
college board. Furthc:, it found no regulation of 0;4 board
that delegated to anyone the authority to enter into em-
ployment contracts with personnel. While under the ex-
isting regulation the college president may recommend ap-
pointments, they must be approved by the state college-
board before a contract could be created.

The appellate court said that the teacher must be
charged with the knowledge that the state board had exclu-
sive authority to execute employment contracts. Since in
this case the board had never approved a contract for the
teacher beyond one year and the teacher had failed to
prove the existence of a four-year contract, the court con-
cluded that he was not entitled to a writ of mandamus
ordering his reinstatement as department chairman. In so
deciding, the court declined to direct that the teacher be
given a hearing as to the reasons why he was not permitted
to continue the chairmanship during an academic year
which has already passed, for this would serve no useful
purpose. The appellate court also held that the teacher had
been properly informed that his contract would not be re-
newed for the 1970-71 school year. The writ issued by the
lower court was vacated and the decision was reversed.

Mississippi

Stegall v. Jones
241 So.2d 349
Supreme Court of Mississippi, November 9, 1970;
rehearing denied December 14, 1970.

A principai of an attendance center appealed from the
lower court decision upholding his dismissal. In his notice
of dismissal he was advised of his right to a public hearing.
The hearing was held before the school superintendent of
Rankin County, at which the principal was represented by
counsel and a complete transcript was made. AL the con-
clusion of the hearing the county school superintendent
found the principal guilty of the six charges against him and
removed him from office. The principal then appealed to
the state hoard of education which affirmed the decision of
the superintendent as did the lower court.

Under the policies of the Rankin County board of edu-
cation a principal of an attendance center is responsible
for, among other things, the proper spending and accounting
of the funds in his budget. The policies also provided that
all supplies must be purchased on competitive bid and that
a principal may not be reimbursed for mileage on his car
used in the regular performance of his duties.

The first charge against the principal was that he used
school gasoline in his private automobile. The principal
admitted this use for sehool-related duties, but said that
when he was informed this was improper, he stopped. The
second charge was that he purchased a mowing machine
without taking competitive bids. The principal also
admitted this, but stated that the machine was purchased
from a manufacturer on the state-approved list at the stater
approved price. Charge number three was that he had
charged to the school district personal long-distance calls
from both his home and his office phones. The principal
contended that he thought these were covered by the
language in his contract that said "plus teacher's home with

utilities furnished. The final charge mentioned by the
court was that the principal had made purchases under Title
11, ESEA, that were turned down _by the coordinator and
had to made up hy the school district in excess of its
budget.

The appellate court noted that it was confronted with
"at least four serious mistakes of judgment and discretion
on the part of the [principal]."It appeared to the court that
at times the principal acted with studied indifference to the
written policies of the county board of education. The
appellate court could not say that the board was not
justified in gradually losing trust and confidence in the
correctness of his decisions. Finding substantial evidence to
support at least four of the six ;charges against the principal,
the appellate court affirmed the judgment of the trial court
upholding his dismissal.

Oregon

Owens v. School District No. AR of irnatilla County
473 P.2d 678
Court of Appeals of Oregon, Department 2,
August 13, 1970.

A teacher sought a judgment declaring that he had a
valid teaching contract pursuant to rules adopted by the
board of education and included in his contract. The hoard
claimed that the adopted rules contravened state law and
were invalid. The trial court granted the motion of the
school district to dismiss the suit and the teacher appealed.

The district was a nontenure one and as such was re-
quired by state law only to give notice to a teacher by
March 15 of intention to renew or not renew his contract.
However, the district had a negotiated agreement with the
local teachers association that provided for conferences
with a teacher whose performance was unsatisfactory and if
the problem persisted, the administrator could recommend
a one-year probationary contract at the conclusion of the
present employment contract. If the performance of the
teacher did not improve, dismissal could be recom-
mended, but the teacher must be given written notice with
reasons and a- hearing on request. The teacher in this case
had a three-year contract with the board and was notified
prior to March 15, 1969, that his three-year contract would
not be renewed. The district did not comply with the pro-
cedures for dismissal set out in the agreement.

The teacher contended that the board must comply
with the procedures in the agreement, and since it did not,
he had another valid three-year contract with the board.
The school district claimed it complied with statutory pro-
visions for contract renewal. Therefore, the issue before the
court was whether the school district had the authority to
promulgate binding rules and regulations concerning non-
renewal which are d;fferent from provisions set out in the
statute. For if the siatute set out minimum standards, the
district might properly bind itself to follow higher stan-
dards and could be found liable for failure to comply with
those rules and regulations.

In addition to the state statutes governing nonrenewal
of contracts in nontenure districts, school districts are given
broad grants of authority in various areas, including the



lUring of teachers and ixing of coinpellsahioil and the
terms and conditions of employment. However, ,inee the
statutes were silent on removal of personnel, the court
found that the statutes placed no restrictions on the district
board concerning such removal. Moreover, the giving of
notice of renewal or nonrenewal of contract as provided by
statute is not a grant of power to the board but a duty on
its part to its teachers who have the express _statutory right
to be so informed by March-15, which the board could not
transgress. The court also found that each school district
had the statutory power to establish rules for the govern-
ment of the schools so long as they were consistent with
the rules of the state board of education.

Since in this case the rules and regulations contained in
the agreement were not inconsistent with any rules of the
state board, were not a transgression of the statutory right
of teachers for notice of contract renewal or ncnrenewal,
nor inconsistent with the statutes mentioned, the court
concluded that the procedures contained in the negotiated
agreement and their inclusion in the teacher's contract were
permissible. Therefore, the lower court should not have
granted the motion of the school district to dismiss the
case. The decision was reversed, and the Ca Se was remanded
to the lower court for further proceedings consistent with
the opinion of the appellate court.

Pennsylvania

Mullen v. Board of School Directors of DuBois
Area School Distr ct
259 A.2d 877
Supreme Court of Pennsylvania, December 4, 1969.
(See page 43.)

Washington

Daly v. Shelton School District 309
475 P.2d 897
Court of Appeals of Washington, Division 2,
October 5,1970.

A school psychologist appealed from a trial court judg-
ment dismissing his complaint against the school district for
breach of contract. The teacher had an employment con-
tract to begin in September 1965. On the first day of
school he was issued supplies and installed in his new office.
A few days later he had an encounter with the school dis-
trict personnel director. He then went to see the superinten-
dent who told him that his contract was in jeopardy and
that his application for provisional certification was being
held up by the superintendent so that the school board
would not be given an opportunity to immediately dis-
charge him. A few days later the psychologist was ordered
to turn in his supplies and keys, and at his own request was
given a document stating that he was authorized to nego-
tiate with another district for a new position and that "he
has not been authorized to function professionally within
our District."

In October the superintendent suggested to the em-
ployee that he return ,o the Shelton school district, but
before he could do so, e new school board was elected and
the superintendent was replaced. Finally in December
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1965, the school board wrote a letter to the employee,
notifying him that he had voluntarily quit his employment.

The appellate court held that on_ the record before the
trial court it was not clear whether the employee had been
discharged, his contract had been breached, or the contract
had been voluntarily abandoned. Under these circum-
stances, the appellate eourt held that it was error for the
trial _court to dismiss the complaint. The higher court was
of the opinion that it was up to the jary to resolve the
questions of fact anti determine what did happen. For these
reasons the case was remanded to the trial court with direc-
tion for retrial and jury consideration of whether or not the
employee abandoned the contract or whether his failure to
work in the district was excused by the actions of the
superintendent or inaction of the school board.

Lunde v. South Kitsap School District No
469 P.2d 982
Court of Appeals of Washington, Division
April 22, 4970.

A high-school English and drama teacher brought an
action against the school district, seeking a judgment that
she was entitled to the same contract for the 1967-68
school year as she had previously been given. From her
initial employment in 1962 through the 1966-67 school
year, the teacher had received her base salary plus 5550 for
a special assignment in dramatics. For the 1967-68 school
year the district proposed to pay her only 5100 extra salary
for moderating a dramatic club. She refused to sign the
tendered contract, consulted an attorney, and instituted a
grievt:-.-xe procedure. Conferences between the teacher and
district officials were held before the end of school and
during the summer. At the conclusion of the last meeting in
August 1967, the teacher reluctantly signed the contract
originally tendered to her. This contract was formally
approved by the county superintendent early in October
1967.

Shortly after school began in September 1967, the
teacher filed suit. The trial court ruled that the tenure law
guaranteed the teacher a contract at the same salary she had
received the year before, anti that the contract tendered by
the school district constituted a notice that they wished to
renegotiate the teacher's contract. The trial court con-
cluded that the negotiations of the teacher and her signing
the contract constituted a waiver of her statutory re-
employment rights. The trial court dismissed the case and
refused to allow the teacher attorney fees.

The issues on appeal were whether or not the teacher
had waived her rights under the tenure law, and if she had
done so, did the court suit filed prior to the time that the
contract was approved by the superintendent constitute a
repudiation of the waiver.

The appelate court held that the teacher did waive her
rights under the tenure law when she entered into negotia-
tions with the school board concerning the change of
duties. There was also substantial evidence to support the
trial court's finding that the teacher was aware of her rights
under the tenure law and that she knowingly and willingly
waived them by signing the contract after the meeting with
the board of education.

9
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The court noted that the tenure law in any event would
not have given the teacher a vested right to .coach
dramatics, an extracurricular subject, but it. would have
entitled her to the extra compensation in her previous con-
tract, had she pursued the regular grievance procedures.

'The court also held that the teacher had not filed suit
before the contract was approved. The contract offered the
teacher contained a stamp of the signature of the board of

directors attested to by the clerk of the board and became
binding when the teacher signed it. The court said that Iln)
signature of the superintendent was not required to make
the contract valid, but was required sokly to verify :hat the
contract conformed to state law and that the teacher had
the proper credentials to teach.

The trial court decision was affirmed.



TENURE

Tenure Teach

THE CASES comprising this section fail into two eatagories, those in which thehas tenure, and those in which the presence or absence of tenure is at issue.

Alabama

Autry v. Board of Education of Randolph County
235 So. 2d 65l
Supreme Court of Alabama, lay 15, 1970.

A teacher on continuing contract status was notified by
the board of education that his contract was being can-
celled. The notice specified the grounds for cancellation,
including being in school under the influence of in-
toxicants, and mentioned six dates when the teacher was
counseled by the principal and/or the sti periiitctidctit prior
to notice of cancellation, F ollowing the receipt of the
notice, the teacher notified the board that he wished a
hearing on the matter, and one was held at which the teach-
er was represented by counsel. The board entered its de-
cision that the contract was cancelled. Tlw teacher appealed

State Tennre Commission, which upheld the local
board determination. In a further appeal to the circuit
court the local board decision was upheld. The present
appeal followed.

The trial court noted in its decision that its right of
review was limited to whether the action taken by the em-
ploying board was in accordance with the teacher tenure
law and, secondly, whether the action was arbitrarily un-
just. The appellate court agreed with the lower court, hold-
ing that the teacher had received a detailed statement of the
reasons for the cancellation of his contract and that the
procedures outlined in the tenure law were followed.
Furthermore, the appellate court also concluded that the
evidence taken at the board hearing supported the deter-
mination of the local board. Therefore, the trial court de-
cision upholding the contract cancellation was affirmed.

Cullman City Board of Education v. Buchanon
231 So.2d 134
Court of Civil Appeals of Alabama,
December 15, 1969. Rehearing denied January 5, 1970.

A teacher sought a court review of the action of the
State Tenure Commission which upheld the local school-
hoard decision transferring her to another school and grade._
The teacher had received a hearing before the local board
prior to appealing to the State Commission. This agency
rendered its opinion on August 1, 1967. On January 6,
1969, the teacher sought judicial review of that decision.

The tr al court set aside the transfer and the school irdappealed.

The teachers peti.ton had not named the personz,; who
were to respond. However, the trial court had ordered that
copies of the petition and the order setting the date of
hearing be served on each defendant. Copies of these papers
were served on the local superintendent and the r,uperin-
tendent of the state department of education. Since the
state superintendent is not a member of the State Tenure
Commission, that body was never served and it made no
appearance at_the trial.

The appellate court ruled that the action should have
been brought against the State Tenure Commission and not
the local board, and for that reason held that the lower
court deckiou should be reversed as to the local board,

The appellate court also concluded that the lower court
should not have taken jurisdiction of the matter because of
the teacher's delay in bringing the action. The case was re-
versed and remanded.

The supreme court of the state in a per curiam opinion
(231 So.2d 137, February 5, 1970) denied a writ -for a
review of the decision, but stated that this denial was not
to be considered as an approval of that part of the lower
appellate court decision pertaining to the delay in bringing
suit.

Foster v. Board of Educa ion of Bullock
County, Alabama
431 F.2d 648
United States Court of Appeals, Fifth Circuit,
September 15, 1970.

(See page 49.)

Arizona

Palicka v. Ruth Fisher School District No. 90
of Maricopa County
473 P.2d 807
Court of Appeals of Arizona, Division 1,
Department A, Aurst 31, 1970

A nontenure teacher appealed from the lower court
decision upholding the action of the school board in termi-
nating her contract. The teacher was first employed for the
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-1966-67 school year, and her contract was ren wed foi the
1967-68 school year. Toward the end of that year, slw wns
orally informed by the head teacher that her contract
would not he renewed for the next year. Inefficiency, lack
of discipline in the classroom, failure to control her
emotions in disciplining children, and failure to possess
proper qualifications were given as reasons for not renewing
the contract. However, the head teacher failed to give tile
teacher written notice by Nlarch 15 as required by statute
with the result that her contract was automatically renewed
for the 1968-69 school year.

After realizing its error, the board of education ten-
dered the teacher a contract, but eight days after school
started in September 1968, the board gave the teacher
written notice that she was suspended and that her dis-

_sal was being recommended for the reasons enumeratet1
previously. The teacher was present with couasel at a heat-
ing before the board. At the conclusion of the hearing, the
board orally advised the teacher that her suspension was
made permanent and that her contract would lie termi-
nated. Seven days later the teacher received written notice
of dismissal. In her suit the teacher alleged wrongful breach
of her contract and unlawful termination under the Arizona
tenure law.

The teacher argued that the tenure law required written
notice to the teacher within three days of the hearing, and
since she did not receive notice until seven days after the
hearing, the' termination was void. The court disagreed with
this argument, noting that the statute required the hoard to
reach a decision within three days and then notify the
teacher but the time for notification was not set out in the
statute. The court ruled that notice to the teacher within
seven days after the hearing was reasonable under the cir-
cumstances and complied with the statute.

The teacher then contended that the board waived the
alleged deficiencies in her teaching because it allowed her
contract to be automatically renewed for the 1968-69
school year, with knowledge of the alleged deficiencies. In
rejecting this contention,_ the court said that_ the teacher
tenure law was not intended to prevent school boards and
administrators who rehire probationary teachers with
known deficiencies in the hope that they can assist the
teacher to improve performance from later dismissing the
teacher for c.imse should their efforts fail. Therefore, the
court ruled, the board was not estopped from asseling the
s me deficiencies in the teacher's pert,rmance at it had
earlier asserted.

The final question before the court was whether the
burden was on the school board to show good cause for the
dismissal of the teacher or on the teacher to show that she
was dismissed without good cause. The trial court had
assumed that the burden of proof was on the teacher. The
appellate court said that since a probationary teacher can--
not be dismissed during a contract period without good
cause, once the teacher had shown that a contract existed
and that she was discharged, the burden shifted to the
school board to establish good cause for the dismissal. Since
the trial court made no determination as to whether the
school board met this burden, the case was remanded to
that court for a new trial.

CAifornia

Gil haugh Rau izer
83 Cal,Rptr. 806
Court of Appeal of California First District. hasion
January 22, 1970.

A tenure employee of San Jose State College brought
an action against the college _officials, challenging his re-
assignment in 1966 from an administrative to an academic
position with a corresponding reduction in salary. He had
been an associate professor prior to being appointed to an
administrative position of dean and academic vice-president
of the college. After seven years in that position he was
reappointed to the position of professor of education. He
requested a hearing on the sole question of whether the
new position was commensurale with his qualifications. A
review board appointed by the trustees of the state college
system affirmed the assignment. The trustees then heard
the professor and adopted the decision of the review board.
Suit was then brought. The trial court denied relief and this
appeal followed.

A section of Lime state education code allowed an ad-
ministrative employee to be transferred to an academic
position commensurate with his qualifications at the salary
for that position. The college officials relied upon this sec-
tion for their action. The professor maintained that this
section of the code ceased to have any effect as of 1962.
The court reviewed the legislation and found that although
some portions of the higher education act were intended to
be temporary only, this was not one of those sections and it
"continues to the present time to provide specifically for
the reassignment of administrative personnel."

The professor also argued that the position to which he
had been assigned was not "commensurate with his qualifi-
cations," and thus his transfer was not authorized by the
statute. He contended that he was fully qualified as an
administrator and thus any position that required teaching
only was not commensurate. The court did not agree with
the argument, saying that it was contrary to the intended
effect of the statutory provision. Further, reduction in sal-
ary alone does not show that the new position was not
commensurate with the profession's qualifications, for he
has no vested right in a particular salary. The court con-
cluded that "the academic position to which [the professor]
was reassigned is fully commensurate with his teaching
qualifications." The decision of the lower court was af-
firmed.

Palo Verde Unified School District of Riverside
County v. Hensey
88 Cal.Rptr. 570

-

Court of Appeal of California, Fourth District, Division 2
July 24, 1970.

A tenure junior-college teacher brought an action
challenging the right of the school district to dismiss him.
The trial court entered a judgment permitting the dismissal
and the teacher appealed. The charges brought against the
teacher were immoral conduct and evident unfitness for
service.
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T he appellaic court considered the ev;.:ence relating to
the_ teacher's actions oil which charges were based: 'l'icsr
included tearing out from his classr,om a defective kmd
speaker which was an integral part e,;, the fire alarm kw d hell
syston,, r_naking vulgar comment'', to the class, and making
vulgar references to the superro;endent.

The court held that altlemgh some of the comments of
the teacher were merely .,:olgar and in bad taste and not
necessarily immoral, tA en altogether the incidents serNed
as a substantial basis f.or the trial court's determination that
the charges of imrioral conduct and evident unfitness for
service were true and constituted sufficient cause for dis-
missal,

Vitial v. ',meg Beach Unified School District
87 Cal.Fteptr. 319
Cot4t of Appeal of California Second District,

ision 2,
May 26, 1970,

A junior-college teacher of English as a second language
sued the school district, seeking a judgment that she was
entitled to be classified as a permanent employee and about
$19,000 in back salary from the 1959-60 school year. The
trial court directed the sehool district to classify the teacher
as a permanent employee as of September 1959, hut denied
any award for the claimed deficiencies in salary. The teach-
er appealed, contending that she was entitled to permanent
status on a full-time basis with back pay from the 1959-60
school year, and the school district appealed, contending
that she was entitled to neither, or at the most, permanent
part-time status.

T he teacher had been employed by the district since
the 1956-57 school year, and at all times was paid on an
hourly basis. During the 1959-60 school year and every
year thereafter, the teacher made demands on the jtmior
college officials that she be classified as permanent. Every
year she was informed that her request was denied. She
eventually consulted the local teacher association, and one
of its officials got in touch with the school district about
her request .At the beginning of the 1967-68 school year,
the teacher was inf,mned that her teaching load ,was re-
duced from the expected 21 _hours per week to 12 hours
per week. This action, the teacher alleged, was arbitrary and
intended to punish her for asserting her claim to permanent
status. The trial court agreed with this contention and di-
rected the school district to compensate the teacher at the
rate she would have received had she taught the 21 hours
per week. The tdal court also found that with the excep-
tion of the 1967-68 school year, the teacher "carried and
performed a teacher load equivalent to or greater than oth-
er permanent employee teachers instructing the same
course."

The main issue in the case, according to the appellate
court, was whether or not the teacher was entitled to
permanent status. The California Education law provides
that a certificated school employee who completes three
consecutive school years and is _re-employed for a fourth
year becomes a permanent employee. A compkte school
year of service is defined as service for at leao. 75 percent of
the number of school days. The school district asserted that

at no tune had the teacher ed 75 per ,!ent of the Au tither
of school days for three cousecutive years. Th- :ocher
urged a more liberal construction of the statute, arguing
that the law does not require a teacher to hold classes or
leach iS percent of the time, only that she scrvt5 percent
of the time. She contended that she met this requirement
during all years except 1967-68 in that she carried a full
teaching load and worked es many hours as teachers classi-
fied as permanent ill the ,4ime course,

The court did not feel that the legislature intended as
strict a construction of the statute as that advocated by the
school distriet. The court said that where a statute must be
construed bv the courts, it should be interpreted so as to
produce a result that is reasonable. In this ease a reasonable
interpretation would be that where a L. acher has taught
more than 75 percent of the hours of a full-time teacher
but has not taught 75 percent of the days of the school
year, the teacher is entitled to permanent status. The court
held under the facts of this case that the teacher had served
more than 75 percent of the school days for three consecu-
tive years and therefore was entitled to he classified as
perman en I.

The next issue was whether or not the judgment grant-
ing permanent status should be retroactive to September
1959. The appellate court said that although the teacher's
right to permanent status accrued as of that date, suit to
establish that right had to be brought within three years'
time. However, every September the teacher's right to
permanent status automatically became renewed. But since
ant was not brought until December 1967, permanent
status could be retroactive only to September 1965. For
similar reasons, the court held that the teacher was not
entitled to hark pay for the years prior to 1967-68. Al-
though the teacher asserted permanent status every year,
she Away, contracted to teach at an hourly salary.

The appellate court found sufficient evidence to sup-
port the findings of the trial court that the drastic redue-
tion in the teacher's load for 1967-68, "was without justifi-
cation, capricious and knowingly calculated to prejudice
[the teacher's] position as a permanent employee." Nor did
the 16:4 court err in ordering that the teacher be paid for
1967-68 and 1968-69 on the basis of the hourly rate provided
in her contract for 21 hours. The one question that was left
unanswered by the trial court was whether the teacher was
entitled to full-time permanent status or part-time status.
The court held that since substantial rights depend upon
her status, this question should have been determined. in
view of the finding that the teacher had a full-time load for
all years except 1967-68, she was entitled to have the trial
court judgment modified to declare that she was entitled to
full-time permanent status. The trial court ruling, with this
modification, was affirmed.

Colorado

Robb 12. School District No. RE 50(f )
475 P.2d 30
Colorado Court of Appeals, Division 1.1
August 18, 1970; rehearing denied September 15, 1970.

A teacher-principal appealed from a trial court decision
which directed a verdict in favor of the school district. The
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teacher alleged that he had a valid contract for the 1966-67
school year which the school district had breached. The
district denied this, and charged that the teacher refused to
accept reassignment and therefore breached the -ontraet.

The teacher had been employed by the school district
since 1952-53 under a series of written contracts. For the
1965-66 school year he received a salary of S7,720, includ-
ing a S1,000 supplement for duties as a principal. During
that school year the board amended its retirement policies
to provide for mandatory retirement at age 65. The teacher
was then 65 years old. The board decided to retire him at
the end of the 1965-66 school year. but never gave him
written notification of this although it was alleged by the
board hut denied by the teacher that he was given oral
notice. In June 1966, the teacher informed school officials
that he had not retired and that he considered that he had a
valid contract for the 1966-67 school year. The board then
offered the teacher a contract that did not include the sal-
ary supplement for the principal's duties. The teacher re-
fused this offer and indicated his readiness to perform
services at the higher salary. The board would not agree,
and the teacher never performed any duties for the board
for the 1966-67 school vear.

In granting the directed verdict in favor of the school
board, the trial court found that the teacher was not a
tenured teacher under state law, that the teacher was auto-
matically re-employed for the 1966-67 sehool year by the
failure of the school board to notify him to the contrary by
April 15 of the preceding school year, and that the board
deemed the teacher's work as a principal unsatisfactory and
reassigved him as a classroom teacher for the 1966-67
schcei year. The trial court then held that the failure of the
teacher to accept this reassignment was improper and he
was not entitled to any relief.

On appeal the higher court found as the trial court did
that the teacher was automatically re-employed at the same
salary for the 1966-67 school year. However, contrary to
the finding of the trial court, the appellate court found that
the teacher did have tenure. The _school district did not
elect to come under the stat ,! tenure law until the 1963-64
school year and n-ine of its employees at_ that time were
eligible for tenure until the 1966-67 school year. Since the
teacher in this case was not informed in _wri ting that be
would not be re-employed for the 1965-67 year, he was
automatically re-employed and achieved tenure by opera-
tion of the statute, which granted tenure after a three-year
probationary period and re-employment for the fourth
year.

The appellate court ruled further that since the teacher
had the protection of the tenure law, he could not be re-
lieved of his duties as principal and be transferred to a
teaching position_ until the statutory requirements_had been
complied with, 2he tenure statute permits transfers when
the teacher-administrator is "deemed" unsatisfactory in his
administrative capacity. Another statute requires that all
voting at any board meeting must be by roll call. The state
supreme court has interpreted this to mean that the ,chool
board could act only at a public meeting and only by roll-
call vote. Since no roll-call _vote was taken, the appellate
court held that the action of the board deeming the teacher.

unsatisfactory as an adminisaator was a nullity and of no
consequence.

Concluding that die c, otract of the teaeher-principal
was operationall and enforceable until the proper procedure
was taken by the board to "deem" him unsatisfactory and
transfer him, the appellate court reversed the trial court
judgment in favor of the school board. Since the teacher
was ready to perform his valid and enforceable contract,
but was prevented by the school board_ from doing so when
it refused to honor the contract and hired a replacement,
the trial court was directed to enter a judgment for the
teacher for the difference between the salary he would have
received as teacher-principal and what he did receive during
the 1966-67 year.

Florida

Powell v. Board of Public Instruction of Levy Count ,

299 So2d 308
District Court of Appeal of Florida, First District,
December 18, 1969; rehearing denied January 14, 1970.

A teacher sought a court review of the board of public
instruction action that terminated his contract during the
school year. He had been notified by the superintendent
that he was being suspended on grounds of immorality and
that he was entitled to a public hearing on the charges. The
teacher requested a hearing, but asked for and received a
continuance of that hearing one month beyond its original
date. On the day of the hearing, the teacher was served with
another notice specifying the charges against him. At the
hearing the charges were sustained and the teacher's con-
tract was terminated. The school board rendered no final
order containing findings of fact based on the evidence nor
specifying which of the charges had been sustained.

In his suit, the teacher contended that he was denied
due process of law in that the charges placed against him by
the superintendent were so vague, indefinite, and uncertain
as to preclude him from adequately preparing a defense and
that he was not afforded 10 days' notice of the specific
charges of misconduct made against him at the hearing as
required by law.

The court noted that the charges against the teacher
were couched in general language and contained no specific
facts. However, the teacher had not asked the board to
furnish him with a more definite statement of facts. Had he
done so, the court said, the board would have been required
to furnish him with such.

As to the teacher's contention that he was denied 10
days' notice of the charges before being required to appear
at the hearing, the court noted that almost one and one-half
months elapsed between the time the teacher was first
notified of his suspension and the time the hearing was
held; that although the teacher was served with specific
charges only on the day of the hearing, at no time did he
request a continuance of the hearing on the ground that he
was taken by surprise or that he did not have an adequate
time to prepare his defense. The court held that since the
teacher had failed to demonstrau that he had been pre-
judiced by the alleged insufficiencies of the notice of
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charges or by a lack c,l sufficient time to prepare his
defense, such errors, if niy, \very harmless end did not
justify reversal of the viction of the board on these grounds

rflw court, however, fouml merit in the teacher's argu-
ment that the board &parted from essential requirements
of law in failing to make any findings of fact based upon
the evidence adduced at the hearing and in failing to render
a final order specifying the charges of which he was found
guilty and on which the order terminating his employment
was based. The court agreed with the reasoning of the
teacher that unless such a final order is entered, he is in no
position to demonstrate to the reviewing court that the
board's action is erroneous. In terminating a teacher's con-
tract, a school board's final order which is couched in such
general language as to amount to nothing more than a -ver-
dict of guiltv as charged" is insufficient. Due process_ as well
as Florida law, the court held, requires that the final action
of the agency be reduced to writing, contain limhngs of
fact based upon the evidence, and specifically state the
charges which the agency finds to have been sustained.

h e action of the board of education was quashed, and
the case was remanded with directions that the final order
as outlined by the court be entered.

Pyle v. Washington County School Board
238 S0.2d 121
District Court of Appeal of Florida, First District,
July 7, 1970; rehearing denied August 14, 1970.

A former teacher petitioned the court to review his
dismissal by the Washington County school system. The
teacher had been employed as a band instructor by the
school district. Complaints from parents concerning the
lack of discipline in his classcs came to the principal, and
such further complaints, including indelicate sexual com-
ments he made in class, came to the superintendent. The
teacher was notified in writing of the nature of the com-
plaints, and two days later was further notified that he was
suspended and he had a right to a hearing. A public hearing
was held approximately 30 days after the suspension; the
teacher was present and was represented by counsel. Since
an official court reporter was not available at the hearing, it
was agreed by the parties that the secretary to the superin-

ndent could make a transcript of the proceedings.
Contrary to the contentions of the teacher on appeal,

the Conrt found that no constitutional rights of the teacher
were violated nor was there any violation of his rights under
the rules of professional practices. The court noted that the
teacher was aware of the charges, and was given ample time
to prepare a defense. Tbe teacher also argued that the evi-
dence did not substantiate the charges of incompetency and
immorality. The court found that there was sufficient com-
petent evidence to substantiate the two charges. As to the
immorality charge, the court stated that there was evidence
of unbecoming and unnecessary risque remarks made by
the teacher in a class of mixed teen-age boys and girls
which, the court agreed with the school board, were of an
immoral nature. The last point raised by the teacher on
appeal was that the administrative procedures utilized at
the hearing were not according to statute. The court found
the only departure from the statute was the absence of a

court reporUr and this requirement had been waived by the
parties. For these reason, the court declined to review the
case.

Georgia

Hood v. Rice
172 S.E.2d 170
Court of Appeals of Georgia, Division No. 2
November 7, 1969; rehearing denied November 24, 1969.

A former teacher appeared before the Atlanta Board of
Education seeking back pay and pension benefits. She
alleged that in February 1952 she was discharged without
notice, charges, or a hearing. Other personnel testified thatshe had voluntarily terminated her employment at that
time. The Atlanta board denied her any relief. This decision
was affirmed by the state board on appeal. The teacher
then appealed to the court which found that she had volun-tarily left her employment and was not entitled to any
unpaid wages or benefits. The teacher appealed that deci-
sion, alleging 24 specific errors.

Prior to the hearing on the present appeal, six of the
enumerations of the teacher had been disposed of. This
court considered the remaining allegations of the teacher.
The first was that the local board was prejudiced and did

t give her a fair hearing since at the start of its hearing
the chairman stated that it was the contention of the board
that she left her employment of her own volition. The
court disagreed with the teacher, stating that these remarks

re nothing more than a slat: lent of the issues and not a
prejudgment of the ease.

The teacher also alleged that it was error for the local
board to place the burden of proof on her rather than on
the board. The court held that this enumeration was uith-
out merit in that the plaintiff in an action always has the
burden of proof. The teacher then maintained that the
orders of both the local and state boards were void in that
they contained no findings of fact or conclusions of law as
were necessary under the Georgia Administrative Procedure
Act. The court noted that this aet did not apply to the local
c.:hool board in that it was not an "agency" as defined

under the act and did not apply to the state board of educa-
tion since it had heard the case as an appellate body and
not de novo. The remaining enumerations of error were also
dismissed, and the Judgment of the trial court was affirmed.

Illinois

Van Dyke v. Board of Education of School District
No. 57, Cook County, Illinois
254 N.E.2d 76
Appellate Court of Illinois, First District First Division,
June 6, 1969; rehearing denied December 18, 1969.

A principal who had been tramferred by the board of
education to the position of classroom teacher at a lower
salary sought a reversal of that action. He alleged that he
was transferred because he refused to resign and that this
transfer was a violation of his tenure fights. The principal
notified the board that he considered the action a dismissal
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and requested a bill of particulars and a public hearing. _

hearing was held and the trimsfor was reaffirmed
The school board moved to dismiss the court action,

contending that any hearing furnished the principal was
gratuitous and not required by statute and that %ince its
decision was merely a transfer am1 not a tenure dismissal
action, the principal was not entitled to any administrative
review. The r I C

the action; the-rriircipal -appeaTed
The principal contended that his transfer with a reduc-

tion in salary was a violation of his tenure rights and that
the action of the board was in the nature of "chicanery or
subterfuge designed to subvert the provisions of the Tezich-
er Tenure Law" The school board, on the other hand,
contended that it had the express power tie ler the tenure
law to transfer the principal, and that it had done so in full
compliance with the law.

The court held that under Illinois tenure law 4_ princi-
pal does not acquire tenure as a principal but does acquire
tenure as a cerified employee of the school district," The
court rnied that a principal could be transferred to a teach-
ing position at a reduced siary so long as the reduced
salary was "based upon some reasonable classification" and
provided that the action was bona fide and not designed to
subvert the provision of the tenure law. The court held that
these plidelines had been met and that the transfer of the
principal to a teaching position was within the law. The
judgment of the lower court was upheld.

Wells v. Board of Education of Corn mu nity
Consolidated School District No. 64
257 N.E.2d 252
Appellate Court of Illinois, First District Third
Division, Februar,' 19, 1970.

(See Teacher's Day in Court: Review (If 1967, p ,)

It had previously been judicially determined that the
teacher had been wrongfully discharged and the school
board was ordered to ieinstatc her as a teacher of trainable
mentally handicapped children. At the time of her dis-
charge, the teacher was on the ninth level of the salary
schedule, where she had been for two years. Following rein-
statement the teacher sought damages for the four years
that she had not been employed by the school board. In
computing the damages the trial court assumed that the
teacher would remain at the ninth experience salary level
for the four-year period, that the base salary for each year
would be the same as that actually used by the school
district in computing the salary of the regularly employed
teachers, and that the teacher would receive the $300
special education additive that she had received for teaching
handicapped children. The court also offset the damages by
the amount that the teacher had received by teaching in
Wisconsin for the four years. Both the teacher and the
board appealed.

The teacher contended that the trial court should have
assumed that she would have advanced one experience level
each year and that her Wisconsin earnings should not have
been used to set off the damages since she was not required
to travel 90 miles from her home for other employment.

The board contended that tbe base salary used should have
been that which the teacher was receiving when discharged
and that the $300 additive should not have been included
as an element of damages.

The appellate court found the advancement on the
salary schedule was not automatic year since under the

-wailing practice in the distrk, depended upon the
recommendation of the principal and the superintendent
and the approval of the board of education. Also, the teach-

er had not been advanced on the salary schedule in the
school year preceding her discharge.

Thc court also found that the Wisconsin earnings of the
teacher were rightft-illy used to offset damages. The court
said that even if it was assumed that the teacher was not
hound. to accept employment in Wisconsin, once she had
done so, her earnings there would be used to mitigate
damages.

The court disagreed with the school-board contention
that the base salary used to compute damages should be the
one in use when the teacher last taught iu Illinois. In fact
the hase salary had increased each year and if the teacher
were not wrongfully discharged, her base salary would have
likewise increased. The court said that the same applied to
the $300 special education additive.

The decision of the trial court was affirmed.

mentucky

Snapp v. Deskins
450 S.W2d 246
Court of Appeals of Kentucky,
January 23, 1970.

(See page 55,)

Lonisiama

Campo v. East Baton Rouge Parish School Board
231 So.2d 67
Court of Appeal of Louisiana, First Circuit,
February 2, 1970.

A senior high-school band instructor w-ho had been
demoted to the saine position on a junior high-school level
sought court review of his demotion. The school board
failed to file any pleadings in the matter and the trial court
entered a default judgment in favor of the teacher. The
school board then sought a new ttial, alleging that the trial
court had erred in granting the default judgment since the
teacher had not made out a prima facie case in that his
petition contained no allegation that the hearing held
before the school board was not conducted according to
law. The trial court denied the motion for the new trial and
the school board appealed.

The tenure teacher had been a junior high-school band
instructor when he was appointed as band instructor in the
senior high school. Shortly after the appointment, dif-
ficulties arose between the teacher and the principal of the.
high school and the supervisor of music for_ the school sys-
tem. The teacher was given the option to voluntarily return
as band instructor to the junior high school or to face dis-



missal at a later date. Many communications passed h
twee!, the parhe iii the ilex 1 months with the teacher re-
fusing to accept the junior high-school position. Charges ol
incompetency and e-;11ful neglect of duty were eventually
brought against the teacher. After a hearing the school
board found him guilty of the charges, and he was re-
assigned to the position of band director at the junior high
school.

The appellate court review(' the tenure statutes of
Louisiana and noted that the trial court serves as an appell-
ate court in reviewing decisions of a school board. The
record showed that the only evidence before the trial court
was two letters from the teacher's attorney to the school-
board attorney, informing the latter that default judgment
would be entered if an answer was not filed, and a sealed
and unopelled transcript of the hearing before the school
board. The appellate court ruled that a default judgment
could not be entered unless a prima facie ease Was made out
by the teacher. Since no evidence of any kind was entered
to support the teacher's ease, the trial court was in error in
granting the judgment against the school board and a new
trial should have been -rated. The judgment of the trial
court was reversed.

Hayes v. Orleans Parith School Board
237 So.2d 681
Supreme Court of Louisiana,
June 29, 1970; rehearing denied July 30, 1970.

(See Teacher's Day in Court; Review of 1969, p.24.)

A tenure teacher sought an injunction against the
school board to prevent her demotion. The trial court
granted the injunction which the intermediate appellate
court affirmed, and the school board appealed further.

The teacher had been with the school system for over
20 years. She was selected to supervise Project Headstart in
May 1965. She subsequently supervised the Teachers' Aide
Project until August 1968. Both of these programs were
federally funded. In July 1968, the teacher was informed
that she was being released from her position as supervisor
because the project was over and was being reassigned to
her former position as consultant. The reason given for this
action was the policy of the superintendent not to grant
tenure to any employee uhder a federally funded program
that was subject annually to a cancellation of funds The
reassignment resulted in a substantial reduction in salary.

The teacher contended that she had acquired tenure in
her position as supervisor and that her reassignment was a
demotion and a removal from office" in violation of the
teacher tenure law. The school board asserted that the
tenure law was inapplicable to positions in federally funded
programs.

The state supreme court noted that the tenure law was
enacted to assure the continued employment of worthy
teachers within the regularly maintained school system. The
court held that within the intention of the tenure law
office means a regular position in the school system main-
tained by recurring state or local revenues. The court con-
cluded that the term office was inapplicable to a position in
the special Teachers' Aide Project that was federally funded
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and consequently the tea .her had not acquired tenure in
the position of supervisor. The judgments of the lower
!ourts were reversed, and the preliminary injunction against
her reassignment was dissolved.

NI assachuset ts

Kee_ e v. Geczn-ikos
418 KV 359
United States Court of Appeals, First Circuit,
November 12, 1969.

A tenure teacher who had been suspended and threat-
ened with dismissal sought a preliminary injunction to en-
join the school committee from voting on his discharge.
The district court denied the motion (305 F.Supp. 1091)
and the teacher appealed.

The suspension arose because of an Atlantic Monthly
(student edition) article that the teacher had assigned to his
senior English class. The article contained a vulgar word. In
class the teacher discussed the article and the word, explain-
ing its origin anti context and the reasons for its usage by
the author. He also stated that any _student who fd I. the
assignment personally distasteful could have an alternative
one. The following evening the teacher was asked to appear
before the school committee and defend his use of the
offending word. He was asked if he would agree not to use
it again in the elas:sroom, and he replied that he could not
in good conscience agree. Subsequently he was suspended
as a matter of discipline, and it waS proposed that he be
discharged.

The teacher maintained that as a matter of law his
conduct did not warrant discharge, and accordingly there
was no reason to hold a hearing on that action. He asserted
first that his conduct was within his competence as a teach-
er, as a matter of academie freedom, whether or not the
school committee approved; and second, that he had been
given inadequzte prior warning by such regulations as were
in force that his actions would be considered improper. The
school officials, while accepting the existimce of the princi-
ple of academic freedom to teach, stated that it is limited
to proper classroom materials as determined by the school
committee in light of pertinent conditions, in particular,
the age of the stndents.

The court reviewed the article in question, which had
been described as a valuable discussion of "dissent, protest,
radicalism, and revolt." The court found the article to be
scholarly, thoughtful. and thought provoking and that the
single offending word, "a vulgar term for an incestuous
son" was not artificially introduced but was important to
the thesis and conclusions of the author, and was used as a
superlative of approbrium. Nor was the word one that
high-sehool seniors would be unfamiliar with and, in fact,
was found in some books in the school library. Hence the
question in this case, the court said, was "whether a teacher
may, for demonstrated educational purposes, quote a
'dirty' word currently used in order to give special offense,
or whether the shock is too great for high school seniors to
stand." The court said it did not queltion the good faith of
the school committee in believing that some parents would
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be offended, hut with greatest of respect to such parents
"their sensibilities are not the full measure of what is
proper education." While the court agreed that the
obscenity standard for adult consumption is not _deter-
minative of what is proper classroom speech, still, under the
circumstances, academic freedom was interfered with.

Since on this appeal the substantive issues of academic
freedom and lack of notice were extensively briefed and
argued before the appellate court, instead of granting inter-
locutory relief pending a determination of the issues on
further appeal, the appellate court decided on the basis of
the merits that the denial of the injunction of the lower
court should be reversed. The ease was remanded with
directions to the lower court to reinstate the teacher.

New Mexico

Brininstool v. New Mexico State Board of Education
466 P.2d 885
Court of Appeals of New Mexico, March 6, 1970.

A tenure teacher appealed from a decision of the state
board of education which affirmed the local board decision
discharging her. Two days prior to the end of school, she
had received notice that she would not be re-employed with
the hearing scheduled shortly thereafter. Her attorney
sought a continuance to prepare a defense, but this was
denied. The local board discharged her following the hear-
ing,

A statutory provision requires notice to the teacher
prior to the end of school. State board of education regula-
tions require notice at least two weeks prior to the end of
school. The court fo,ind that this did not present a conflict
since notice at least two weeks prior to the last day of
school would satisfy both the statute and the rule.

The court found that the two days' notice given the
teacher, and the failure of the local board to follow the
notice requirement of the 6tate board regulation amounted
to unfairness. This issue of unfairness, the court said, was
clearly before the state board. Contrary to the opinion of
the state board, the court found the lack of timely notice
to be prejudicial to the teacher.

The state and local boards also argued that the state
board lacked the authority to promulgate the regulation,
but the court disagreed. The court concluded by stating
that "the failure of the Local Board to give timely notice,
as provided by the regulation, constituted a substantial
departure from the_ procedures and regulations prescribed
by the State Board." T he decision of the state board was
reversed with directions to reverse the decision of the local
board.

Quintana v. State Board of Education
472 P.2d 385
Court of Appeals of New Mexico,
May 28, 1970; certiorari denied, July 2,
1970, 472 P. 2d 382.

A tenure teacher appealed from the decision of the
state board of education, holding that he did not ha c ten-
ure rights as a principal. The teacher had been serving as a

school principal in the Espanola Municipal Schools. The
local board did riot re-employ him as principal, but gave
him an assignment as a classroom teacher. The teacher
alleged that he could not be reassigned to a lower position
except in conformity with the tenure law of the state and
that since 4,, provisions were not followed and no hearing
was held by the local board, his reassigmnent was improper.
The teacher appealed to the state board which held that
tenure rights did not apply to a reassignment from principal
to teacher and that there was no right to a hearing on the
transfer.

On appeal to the court the teacher .asserted that the,
transfer was a demotion since a teacher is not the same
grade as a principal and that because of the "change in
grade," statutory tenure rights concerning notice and a
hearing applied. The court held that under the tenure law
the authority of the state board to hear appeals from de-
cisions of local boards applies to decisions rendered follow-
ing a local board hearing. Since no such hearing w&-, held in
this instance, there was no right to appeal to the slate
board. And since the state board lacked au 11106 ty to hear
the teacher's appeal, the court likewise had no authority to
hear the appeal. The court said, however, that the teacher
was not without a remedy since he could still bring an
action in mandamus to test his right to a hearing before the
local hoard.

Tate v. New Mexico State Board of Education
466 P,2d 889
Court of Appeals of New Mexico, March 6, 1970.

A tenure teacher appealed from a decision of the state
board of education_ upholding a local school-board decision
not to re-employ her. The material findings of fact and
conclusions of law in, this ease are the same as those in
Brininstool v. New Mexico State Board of Education (this
page), The court found that case controlling and reversed the
decision of the state board with directions that the holding
of the local board be reversed.

Wickersham v. New Mexico State Board of Education
464 P.2d 918
Court of Appeals of New Mexico, January 16, 1970,

A local school board refused to re-employ a tenure
teacher. The state board of education affirmed that deci-
sion, and the teacher appealed to the court contending that
there was a lack of substantial evidence to support the
initial decision. The teacher additionally claimed that the
decision of the state board was arbitrary, unreasonable, un-
lawful, and capricious. He also attacked the proceedings
before both boards. The review of the court was limited to
a determination of whether the action of the state board
was as claimed.

The local board had determined that the teacher
demonstrated inefficiency and incompetence and that his
work performance was unsatisfactory. The court held that
there _was substantial evidence to support these charges and
that the evidence was not deprived of substantiality because
there was conflict in the evidence.

In contending that the procedures used by the local
board were unfair, the teacher argued that the decision of
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the lo .al board not to re-employ him was prejudiced in that
the decision not to re-eittplo a teacher is made beftre lw is
given an opportunity to defend himself. The court did not
agree, noting that the board followed the procedure set ontin the statute. As tO the teacher's argument that the board
both made the charges and beard the case, the court said
that these overlapping functions did not establish that theproceedings were unfair. Additional arguments of the teach-
er pertaining to the speed of the local board's decision and
the withholding of a report critical to the teacher did not,in the view of the court, make the proceedings unfair to theteacher.

The court also did not find that the procedures beforethe state board of education were incorrect, as claimed bythe teacher, or that the state board failed to give due con-
sideration to the evidence in the record.

Further, in reaching its decision, the state board was
uot required to make evidentiary findings or to recite the
evidemx relied on.

The court affirmed the state board decision on thebasis that it was not ar..itrary, unreasonabk, unlawful, orcapricious,

New York

Agres!: v. Buscerni
312 N.Y.S. 2d 849
Supreme Court of New York, Appellate Division,
Second Department, June 15, 1970.
(See Teacher's Day in Court: Review of 1967, re 32; Re-view of 1966, p. 27.)

In 1967 the appellate court remanded this case for trial
to determine if the teacher had acquired tenure as an ek-
mentary-school principal: The court determined that shehad and the school district appealed.

The teacher had served two years as a probationary
principal and then had taken sabbatical leave to pursue
graduate studies. Prior to this leave the teacher was in-formed that the leave would extend the probationaryperiod as principal.

Testimony at the trial indicated that the teacher clearlydid not perform day-by-day functions as an elementary-
school principal and that documentary evidence establishedthat she did not pursue the study program for which the
sabbatical leave was granted. The appellate court concludedthat the services the teacher performed, when consideredalong with the graduate studies pursued, did not satisfy therequired threelear probationary period to obtain tenure in
the position of elementary-school principal.

However, the court held that the teacher had attainedtenure as an elementary-school assistant principal although
she had served in that position for less than three years. Thecourt held that since the teacher had served a total of fiveyears in the two positions, although not three years ineither one, and since the school district did not designatethe two positions as separate tenure areas, the teacher was
entitled to tenure in the lover position.

The judgment of the trial court was modified and
affirmed as modified.

31

Application of Yorke
306 N.Y.S,2d 343
Supreme Court of New York, Special Term,
Nassau County, Part-1, December 17, 1969.

A tenured teacher sought review of the dete minationOf the Board of Education of Union Free Sehool DistrictNo, 22, Town of Hempstead, that dismissed him. The deter-mination was made after a notice of charges was sen-ed onthe teacher, including a complete ;et of specifications. Theteacher requested a public hearing before the board, atwhich time he was represented by counsel. The decision ofthe board included only a list of which specifications itfound proved and which ones were dismissed or the teacher
was acquitted of.

In his petition to the court the teacher claimed he wasnot afforded the opportunity to have counsel present whenhe was questioned by his superiors prior to charges beingpreferred..The court ruled that the teacher not entitledto counsel during investigatory inquiries unless that rightwas conferred by statute. The applicable statute providesfor_ a_ hearing on charges and only mentions counsel "atsuch hearing" and is silent on the right to counsel at any
investigation preliminary to the lodging of charges.

The teacher also claimed that the record was defectivebecause of the absence of findings by the board. The courtfound this point to be well taken, citing the rule that
"determinations subject to judicial review must be based onfindings which are sufficient to inform the court and partiesas to the findings made, the basis of the findings, andwhether the findings are supportable_ by the evidence."

The board had also been informed by its attorneythat it could consider matters of personal knowledge,.This,
the court said, was permissible only if the personal know-
ledge was made known to the teacher and was made sub .ject to cross-examination so that a defense could be pre-sented and a proper record made.

The case was remanded to the board so that appro .
priate findings could be made, including whethee the board
members' personal knowiedge of the charges had been con-
sidered, and if so, the hearing should be reopened to permitthe teacher to cross-examine with respect to this and to
offer evidence in refutation.

Mkt v. Nyquist
313 N.Y.S.2d 140
Supreme Court of New York, klbany County,
July 24, 1970.

A teacher brought a court pwceeding to annul a deci:
mon of the state commissioner of education which denied
him tenure. In 1965, the teacher was appointed director of
a four-county vocational educational program, a program
funded by the federal government. The following June he
was appointed director of vocational education for the
board of cooperative education services (BOCES) for a
three.year probationary period. In April 1969, he was
formally notified that he would not be granted tenure and
that his services would be terminated as ofjuly 1, 1969.

The teacher alleged that during his first year of em-
ployement he spent the majority of his time as director of
vocational education for BOCES, and, therefore, he had



served in that position for four years and _had acquired
tenure by i-ieqn iescence or estoppel and that the decision of
the commissioner to the contrary was illegal and required
reversal=

The court rejected the teacher's conelnsion that he had
acquired tenure, since he was formally advised in June 1966
that he would serve a three-year probationary period and
60 days prior to the expiration of that period he was
notified that ht wotild no! he granted tenure. The court
found that the fonr-connty vocatipnal educational program
was created as a temporary body which would cease to
exist when its duties were completed; that the teacher was a
temporary employee of that body and as ail) acquired no
probationary time which could be credited to tenure during
the 1965-66 year. The court further found that BOCES was
within its authority under the teacher tenure law in.denying
the tenure to the teacher and the state commissioner did
not act !Mega lly by confirming the action of the board,
Accordingly, the teacher's petition was dismissed.

Keiser v. Board of Education a: Cen-ral
School District No. I
314 N.Y.S.2d 883
Supreme Court of New York, Appella
Third Department, October 26, 1970.

A tenure teacher appealed from two judgments of the
trial court dismissing his complaints. The cases were con-
solidated on appeal. The teacher's employment as a
mathematics teacher had been terminated after he had
achieved tenure. He sought reinstatement. contending that
the schedules of other teachers' assignments had been
manipulated so that their employment would be preserved
even though they had less tenure. In his second complaint,
the teacher charged that when a science teacher resigned,
the board should have filled the vacancy with teachers
qualified in both science and mathematics, leaving the
mathematics position open for him. He also asserted that
the board changed the designation of his former mathe-
matics course to it course in another department. although
the subject matter remained the same.

The appellate, court found no iacrit in tlw teacher's
contentions. The record reflected that all remaining mathe-
matics teachers had more tenure than the plaintiff and that
there was no new position created which would have en-
titled the teacher to be employed. In the first complaint the
trial court had found that the teacher's tenure had not been
arbitrarily violated and in the second complaint concluded
that the school board was not required to shift two teachers
from one subject to another so that the teacher could be
rehired, and his only remedy was to appeal to the state
commissioner of education. The appellate court found no
error in these findings and affirmed the decision of the trial
court.

Varnvakis v. Board of Educati az Locust Valley
Central School District No. 3
305 N.Y.S.2d .544
Supreme Court of New York, Special Term,
Nassau County, Part I, November 21, 1969.

A teacher sought reinstatement as department chair-
man and tenure in that position. She had been employed as

a foreign language teacher and had served_ as department
chairman since her appointment to the school system in
Septeml)er 1963 and had acquired tenure as a foreign
language teacher three years later. In March 1969, the
teacher was informed that she would not be continued as
department chairman. The teacher maintained that she had
acquired tenure as department chairman and could not be
removed except upon formal charges pursuant to law.

The teacher also alleged,_ wi_thout factual support, that
she had spent over one-half of her time in her duties as
department chairman. The court, however, found uneon-
tradicted that the teacher taught 80 percent of the normal
teaching load and that her service as department chairman
was only part time.

The court noted that in determining tenure In a
particular area the emmissioner of education has applied
the test of whether the teacher spent more than one-half of
his time in the performance of duties in that area; In this
case an agreement entered into by the school board under
the public employment negotiation statute applied a 40
percent test for granting tenure as a department chairman.

The court held that the teacher failed to prove that she
even came within ine lesser requirements of the agreement.
The petition of the teacher was dismissed.

Pennsylvania

Brownsville Area School District v. Alberts
260 A=2d 765
Supreme Court of Pennsylvania. J anuary 9, 1970.

The school board appealed from a lower court decision
which upheld an order of the.' superintendent of public LI-
struction to reinstate an assistaA supervising principal who
had been dismissed after a hearing. The charges against the
assistant principal arose when he accepted pay from the
federal government for supervising a Head Start Program
during te:o summer months while at the same time re-
ceiving his regular compensation from the school district as
assistant supervising principal. He undertook this respon-
sibility at the request of his superior. The unrefuted testi-
mony of the assistant principal showed that during this
time he spent some seven or nine hours a day on his duties
for the school district in addition to the time spent with the
Head Start Program.

The charges of incompetence and persistent negligence
which were brought against the employee rested upon
allegations that he had acted improperly in receiving the
dual compensation and that he had failed to furnish the
supervising principal with the payroll records from the
Head Start Program.

There was conflicting evidence as to whether the em-
ployee was informed that he could not receive the dual
compensation. The trial court resolved this in favor of the
employee. The higher court could not conclude that this
was an error. It found that receipt of the compensation was
neither incompetence in the sense of insubordination nor
persistent negligence. The second allegation, the failure to
provide the payroll records, despite several requests was
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also found by the higher collet to be without merit. The
employee testified thin he had never been asked to provide
them. His supervising principal testified only that he had
failed to provide them, not that he had refused to (-10 so.
The appellate court believed that even if the issue were
resolved in favor of the school district, the evidence was
insufficient to support a finding of "persistent negligence"
within the meaninq of the tenure law.

The district ..Aitionally charged the entployee with iim
morality. This had been previously defined by Pennsylvania
courts to include "a course of conduet as offends the
morals of the community and is a bad example to the
youth whose ideals a teacher is supposed to foster and
elevate." However, the appellate court found no evidence
of state or federal rules or regulations that prohibited dual
compensation. Nor was there evidence that the employee
received payment for services not rendered or that he was
paid twice for the same services.

The higher court found that the district bad failed to
establish that the employee was persistently negligent, in-
competent, or immoral within the terms of the tenure law.
The holding of the lower court was therefore affirmed.

Tennessee

Blair v. Mayo
450 S.W.2d 582
Supreme Court of Tennessee,
February 1, 1970.

A principal and an assistant principal, both tenured,
sued the superintendent and the members of the board of
education to prohibit their demotion to classroom teachers.
The board had acted summarily without notice or specifica-
tion of charges. The lower court granted a preliminaty in-
junction, whereupon the board of education met and voted
to dismiss one of the employees as a classroom teacher. The
lower court subsequently permanently enjoined the board
from dismissing or transferring the two employees until
written charges were filed against them in accord with the
tenure law. The school board appealed this decision.

The opinion of the lower court included the informa-
tion that the son of a prominent local citizen had been
permanently expelled from the school, whereupon his
father sought to have the principal and the assistant princi-
pal removed from office. Most of the board members who
testified had little or no knowledge of the facts but voted
against the two employees because of what they had heard g

from other board members.
In its appeal, the hoard. charged that the lower court

was incorrect in its holding because the Tennessee law does
not require an administrative hearing on a transfer from an
administrative position to a classroom teacher position.
This contention was overruled. The court held that the
action of the school board in summarily demoting the two
employees without giving them any reasons was in effect a
dismissal from th existing administrative positions in viola-
tion of the state tenure law. Therefore, the court affirmed
the lower court decision that both employees be reinstated
to their previous positions.
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Hatton v. County Board of E(,1
Maury Courty, Tennossee
4.22 F.2d 457
United States _,ourt of Appeah, Six th Cireui
Febrnary 26, 1970.

A discharged black teacher sought an injunction to
compel her reinstatement with back pa:;., The lower court
denied relief and the teacher appealed.

The facts showed that the black teacher was tenur
and had been dismissed two days before school began. The
reason given for dismissal was that her position had been
eliminated owing to a decline in encollment and a decrease
in Tide 1 funds, The school board contended before the
distriet_court that the teacher was incompetent. The district
court declined to make a finding On the question of in-
competency, pointing out that this could become an issue
under the state teacher tenure law.

In deciding in favor of the teacher, the appellate court
found significant that nontenure white teachers had been
employed in Maury County after her discharge. This was
contrary to the tenure law which provided that a tenure
teacher who has been discharged because of a decrease in
enrollm,Lnit w&s be placed on a preferred list for re-
employment in the first vacancy he orshe was qualified tofill. If the board of education discharged the teacher be-
cause of incompetency, this was also contrary to the tenure
law III that its procedures as to notice and charges were not
followed.

The judgment of the district court was reversed with
instructions to issue an order directing that the teacher be
reinstated with pay from the date of her dismissal.

0 Utah

Brough v. Board of Education ofMillard
County School District
463 P.2d 567
Supreme Court of Utah, Januay 8, 1970.
Certiorari denied, 90 S.Ct, 1818, May 25, 1970.-
(See Teacher's Day in Court: RptIrpW of 1969, p. 30.)

A teacher was dismissed for failing to accept a transfer
to another school. The lower court entered a judgment for
the teacher and the school district appealed. The Supreme
Court of Utah reversed the decision and remanded the ease
to the lower court with directions that a' judgment be
entered for the school district. In the present proceedings
the teacher sought a rehearing of that decision.

The teacher had failed to attend a school workshop
where federally financed materials were to be demon-
strated. The court said that the teacher "was undoubtedly
entitled to his freedom of thought and of speech in regard
to his declared aversion to the use of federal funds in the
public schools. However, his opposition and refusal to
cooperate in carrying out the policies determined by those
charged with the duty of administering school affairs was a
factor which those officials could properly consider in
fulfilling their responsibilities." The court held that the
refusal of the teacher to accept the transfer the board
directed was conduct which the board could reasonably
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regard as insubordination just4ing his dismissal. The peti-
tion for rehearincT was denied.

Washington

Lamle v. South kitsap School District No.
469 P.2d 982
Court of Appeals f WasFington. Divis;on 2,
April 22, 1070.

page 21.)

West Virginia

State ex rel. Withers v. Board of Educa lion
of Mason County
172 5.E.2d 796
Supreme Court of Appeals of West Virginia,
March 17, 1970.

The board of education appealed from a lower court
decision that held that its transfer of two employees was
arbitrary and capricious and ordered_ their reinstatement.
One employee had been principal and the other had_ been
assistant principal of a high school before the board
attempted to trassfer them for the 1969-70 school year.
Notice was sent to !-tli, stating "inadequate planning and
supervision" as the reasovs for the transfers. The two then
appeared at a meeting of the board at which their transfers
were discussed.

The trial court had held and on appeal the teachers had
contended that there was a fatal variance between the
notice mailed to the employees and the "matters subse-
quently acted upon by the board in approving the transfers;

The appellate court held that there is not the same
right to a full hearing on a transfer as for a dismissal, The
employees had been notified of their reassignment pursuant
to law. The court, pointed out that the pertinent statute
required only that notice be griven to an employee who is
being recommended for transfer and subsequent assign-
ment, but it is not required that the notice state the reasons
for the superintendent's recommendation. In reversing the
lower court decision, the court said it was unable to per-
ceive any reasonable basis for the conclusion that the
school hoard abused its discretion or acted in an arbitrary
or capricious manner in ordering the transfers. The case was
remanded for further proceed-ngs consistent with this
opinion.

Wisconsin

Lafferty v. Carter
310 F.Supp. 465
United States District Court, W. D. Wisconsin,
March 9, 1970.

Four university profes ors, two with tenure and two
without, were suspended with pay and barred from the
campus of Wisconsin State UniversityWhitewater. They
sought a temporary restraining order to reinstate them. Pre-
ceding the suspensions the four had been engaged in
demonstrations and other activities, including a student

boycott of classes and a protesting of the removal of a
departnsmt chairman. 'rhe university president feared that
the protests, although nonviolent, might become violent
and thus decided to suspend the four because they had
been instrumental in the organization and continuation of
the student boycott. Ilte notices of the suspension stated
that the reason behind the action was that the university
president found "that harm to this University may result if
you are continued in your present position." This court suit
was commenced the day after the suspension notices were
sent. The complaint alleged that the professors wets
suspended without prior specification of charges, notice of
hearing, or hearing.

.The granting ot a preliminary injunction requires a
finding of irreparable harm and an ultimate chanee of
success. The court found that barring the professors from
the campus wonla result in irreparable harm in terms of
their careers and professional standing; Elowever, if they
were permitted access to the campus, they might undertake
to recreate sir preserve the atmosphere that resulted in the
class boycotts. In view of these competing considerations,
the court evaluated the professors' ultimate chance of
success iu the lawsuit in terms of their two main conten-
tioils. 1 he first was that their substantive rights under the
First and Fourteenth Amendments were being violated. The
court declined to grant the temporary restraining order on
this bas; since it felt that their ultimate chance of success
was not sufficiently clear.

The second contention was that the professors had
been denied procedural due process guaranteed by the
Fourteenth Amendment. The court felt that they had a
good chance, of ultimate SticceSS on this issue. It pointed
out that prior to the suspension none had been notified of
the nature of the charges against him, none had been in-
formed that he could be heard on the charges, and none
had been heard. EVell the suspension notice failed to state
in any intelligible way the basis for the action. The court
noted that Stricklin v; Regents (297 F.Supp. 416, (1969))
prescribes a hearing on the issue of suspension for students,
before any suspension can be effectuated. The court held
that the procedural due proces.s_ afforded a professor eannot
be !ess than that afforded a studenL

The court held that since irreparable injury to the pro-
fessoss would result from being barred from the campus,
this sanction could not_ be imposed without due process.
The professors were ordered reinstated with the provision
that the university could impose an interim suspension
pending a full hearing in accordance with the principles of
Sfriek lin.

Lessard v. Van Dale
318 F.Supp. 74
United States District Court, E. D. Wisconsin,
October 22, 1970.

A public-school teacher who alleged that she was dis-
charged without cause and denied a public hearing as
provided for by statute sued the individual members of the
West Allis-West Milwaukee hoard of education under the
federal civil rights set. The members of the board moved to
dismiss the action.



Although suit was brought arairsi the individual inenp
hers of the board, the court found it char that the ad .
complained of had been performed iiy the board of educa-
tion as a body, TI1C Could, ruled that ,.nuler the decision in
Abe/ v. Gousha (see page 71 of this report) the suit must be
dismissed. The court was of the opinion that tile teacher's
allegations that she was dismissed without cause am! denied
a hearing contrary to slate statute, standing alone, were not
nough to state a cause of action against the members of
tlw school board in their individual capacities, Therefore,
the coinplaint of the teacher was disinissed.

Worthington v. Join Sao() .nt No. 1O
316 F.Supp. 808
United States District Court, E. D. Wisconsin,
September 3, I 970.

A teacher who was not rehired sought a retrial order
reinstating her pending the ultimate outcome of the suit.
The teacher alleged thut her procedural and substantive
rights were violated.

Alabama

With regard to the i.-cocedural due Iwo claim, it
appeared that the teacher had been notified by mail in
February 1970 that the nonrenewal of her contract was
being considered by the board. Through her counsel she
requested a meeting with the school board. At the meeting
held pursuant to that request the teacher was present with
counsel. Although there was some disagreement as to what
took place a, die meeting, especially whether the teacher
was furnished with a list of reasons for her nouretention,
the court was persuaded that there was adequate com-
pliance with the minimal requirements of procedural due
process.

With regard to the claim of the teacher thai her sub-
stantive rights under the Fourteenth Amendment were
violated, the court found that there was disagreement
between the parties as to her conduct as a teacher. The
court stated that if the reasons set out in the affidavit of
the school principal were true, the nonretention of the
teacher was lawful. Concluding that the teacher had not
made a sufficient showing of probable success on the
merits, the court refused to gran t her application for a su m-
mary order of reinstatement.

Nontenure Teachers

The following eases involved a hers -,ho we on p aiionary stains Of teachers instates without tenure protection.

Parducci v. Rutland
316 F.Supp. 352
United States District Court, M.D. Alabama, N.D.,
June 9, 1970.

A disinissed high-school teacher brought suit against
officials of the Montgomery school district, charging that
her dismissal violated her First Amendment right to aca-
demic freedom and her Fourteenth Amendment right to
due process of law.

The teacher had assigned as outside reading to her
cleyenth-grade English class a short story, "Welcome to the
Monkey House." The next day the teacher was called into
conference with the principal and the associate superinten-
dent who expressed displeasure with the story. They
described it as "literary garbage" and construed it "as
condoning if not encouraging 'the killing off of elderly
people and free sex.'" They also expressed concern over the
fact that three of the teacher's students had asked to be
excused from the assignment and some parents had called
the school to complain. The teacher replied by stating that
she had not meant to cause trouble, but that she considered
the story a good literary work and that she felt that she had
a professional obligation to teach the story. The associate
surerintendent then informed the teacher that he would
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have to report the incident to the supenntenideuut who
might dismiss her. By this time the teacher was quite upset
and tendered her resignation.

The teacher then sought a preliminary restraining order
whidi was denied. However, the school officials agreed to
allow the teacher to withdraw her resignation and to accord
her a hearing on the question of her dismissal even though
as a probationary teacher she was not entitled to a hearing
under state law. After the heating before the school board,
at which both sides .participated, the teacher was_ dismissed
for assigning materials which had a "dieruptive" effect in
the sehool and for "refusing _the counseling and advice of
the school principal." Another basis for dismissal was
"insubordination" because of her statement that she used
whatever material and taught in whatever manner she
thought best.

The teacher then renewed her application for a pre-
liminary injunction, seeking immediate reinstatement.

The teacher asserted that her dismissal for assigning the
short story violated her den to academic freedom. In this
regard, the court said that it is well recognized that teachers
are entitled to First Amendment freedoms and the constitu-
tiona! protections are unaffected by the presence or
absence of tenure under state 1aw. And although the tight
to academic freedom is not enumerated in the First Amend-
ment, the Supreme Court has emphasized that the right to
teach, to inquire, to evaluate, and to study is fundamental



to a democratic society. This right to academie freedone
however, the court stated, is not absolute and must be
balanced against the interests of the school. The court then
carefully considered the short story itself and found that
although it did contain several vulgar terms, the story could
not be considered obscene; and that rather than advocating
the killing of the elderly, the story "satirizes the practice to
symboliz e. the increasing depersonalization of man in
society," 'ale court found the story appropriate for high-
school juniors, and this was confirmed by the reaction of
the students themselves. Rather than there being i threaten-
ed or substantial disnytion of the educational process, the
court said, the assignment was greeted with apathy by most
of the students. The court concluded that the conduct for
which the teacher was dismissed was not such that would
"materially and substantially interfere with" reasonable re-
quirements of discipline in the school. Since the school
officials had failed to show that the short story was inap-
propriate for high-school juniors or that the educational
processes were disrupted by the assignment. the court con-
cluded thin ;he teacher's dismissal constituted an unwar-
ranted invasion of her First Amendment right to academic
freedom.

The teacher also alleged 0 at she was denied the right
to use the short story without a clear mid concise written
standard to determine what books are obscene. The record
in the ease showed that there was no written or announced
policy in the high school governing the selection and assign-
ment of outside materials and that it was a matter to be
determined solely by each teacher. The question before the
court on this point was whether wider the due process
clause of the Fourteenth Amendment the teacher was en-
titled to prior notice that the conduct for which she was
punished was prohibited. Thc court said that when couduct
being punished involves First Amendment rights, as in this
case, strict standards are applied in judging permissible
vagueness. But here, the concern was notmerely vague
standards but a total lack of standards. The court said
further: -When a teacher is forced to speculate on what
conduct is permissible and what conduct is proscribed, he is
apt to be overly cautious and reserved in the classroom.
Such a reluctance on the part of the teacher to investigate
and experiment with new and different ideas is anathema to
the entire concept of academie freedom." The court did
not find in this ease that any substantial interest of the
schools was _served by allowing officials unfettered discre-
Lion to decide how the First Amendment rights of teachers
would be exercised.

The court also commented that a number of books on
the reading lists for eleventh- and twelfth-grade students as
well as a number of books in the school library contained
centroversial words and philosophies,_ some more so than
the story assigned by the teacher. Under the circumstances
of this case, the court said, the school board could not
justify the teacher's dismissal under the guise of insubordi-
nation.

The court ordered that the teacher be reinstated, that
she be paid all lost salary for the time of suspension, and
that all reference te the suspension and dismissal be ex-
punged from her record.

Connecticut

.1 ones v. Battles
315 F.Supp. 601
United States District Court D. Connecticut,
July 29, 1970.

A probationary teacher brought suit under thc federal
civil rights act to restrain the Hartford board of, education
from refusing to renew his contract for the next school
year. The teacher alleged that the failure to renew his con-
tract was unwarranted and was in retaliation for certain
things he said at a public meeting. At the meeting in ques-
tion the teacher had identified the director of secondary
education by name and called him a liar, questioned his
honesty and competency, and -challenged the integrity of
the entire administrative staff of the board of education.
Prior to the teacher's remarks at the meeting, the chairman
of the meeting had requested that there be no mention of
personalities in any of the remarks.

Following the charges made by the teacher, an investi-
gation revealed no tangible evidence to support the charges
made by the teacher_against the director of secondary edu-
cation and his staff. Tlw teacher was given an opportunity
to apologize, but he declined to do so. Thereafter, the
teacher was notified that his contract would not be re-
newed for the following school year. Pursuant to the
grievance procedure in the collective bargaining agreement
the te4eher was given a hearing de novo at which he .was
represented by counsi and given the cpportunity to
present evidence. The grievance panel, before which the
hearing held, affirmed the decision of the board not to
renew the teacher's contract. This court action followed.
The teacher claimed he was denied employment for having
exercised his constitutional right of freedom of speech, and
that the Hartford tenure law which permits nonreuewal of a
contract for reasons of misconduct is void for vagueness. In
reaching the decision the court stated that a teacher may
not be dillniAsed or denied re-employment for conduct
amounting to free speech. Thus, the court said,if the teach-
er's alleged misconduct was making a public statement
critical of the direCtor of secondary education and other
administrators, even if made in language likely to be of-
fensive or inimical toward them, the court would neverthe-
less protect his right to speak his criticism freely. Con-
tinuing, the court said that "in the absence of proof that a
teacher knowingly or recklessly engaged in falsehood con-
cerning other school personnel, the school board, or the
school system, relating to official conduct, wide latitude
must be allowed to protect and encourage 'a free and open
public discussion and interchange on matters which belong
to the public domain." In this instance, however, the court
found that the teacher had transgressed the protected limits
afforded him under law and his statements went beyond
legitimate criticism proLected by the First Amendment. For
contrary to the expressed policy of the board at the open
meeting not to engage in personalities, the teacher's com-
ments were violently abusive and personally defamatory
toward his administrative supervisor. The court also found
that the abusive language was of such a nature as to destroy
any likelihood of a future amiable relationship between t



teacher and the administrative staff. Therefore, to order the
school board to rehire the teacher under the supervisor

.7old invite friction and destroy staff morale." Accord-
ingly the injunction requested by the teacher was denied,

rl'lw court also found that the Hartford teacher tenure
law, pursuant to which the status of aw teacher was gov-
erned, did not deny hint due process of law an its faee or as
applied. The First Amendment does Hot protect 1w each-
er's statements under the circumstances, and the totality of
his over-all attitude, the court held, justified the board's
action in refusing to rehire him.

Florida

Thaw v. Board of Pu hi ic Instruction o
Dade County, Florida
439 F.2d 98
United St" les Court of Appeals, Fifth Circuit, September

, 1970: rehearing denied and rehearing en bane denied
October 26, 1970.

A probationary teacher appealed the lower court deci-
sion dismissing his coinplaint. During the teacher's third
year in the Dade County school system his principal recom-
mended to the school hoard that his contract not be re-
newed. This denied him tenure. In the district court and on
appeal the toucher sought to require the board to grant him
a hearing on the nonrenewal of his contract. The appellate
court noted that under previous judicial decisions of the
Fifth Circuit school boards are required to grant teachers a
hearing on notirenewal of their contracts in two types of
eases. The first is when the teacher has tenure or an ex-
pectency of continued employment. In this instance the
teacher offered no proof of any reasonable expectation of
re-employment, and he clearly did not have tenure. Hence
he was not entitled to a hearing. The second type ()lease in
which school boards mnst grant teachers a hearing is when
the teacher asserts that he has been dism-issed for constitu-
tionally impermissible reasons such as race, religion, or the
exercise of a First Amendment right. In this instance the
teacher made no allegation that any constitutional right was
violated. He alleged that he was dismissed because of a
personal disagreement with the principal, and the record
disclosed that the principal recommended nonretention be-
cause of the teacher's unsatisfactory performance of his
duties. Neither of these reasons, the court said, fell within
the ambit of constitutionally protected activities.

The teacher argued that he should be granted a hearing
to assure that the "real basis for separation is [not]
bottomed on conduct that is or should be constitutionally
protected." The appellate court did not agree, stating that
the teacher would surely know if he had been engaging in
protected activity that would irritate school authorities.
The court said:"It would be too much to ask the school
board to hold a hearing every time it determines not to
renew the contract of a probationary teacher, or even every
time a terminated teacher requests a hearing without
alleging unconstitutional action." The decision of the lis-
trict court was therefore affirmed.

3'7
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Robbins v. Board of Ethic(' ti
Community High School Diy '- 217.
Cook County
3 I :3 F. Su pp. 642
United States District Court,1 D,
May 25, 1970.

A black: probationary teacher of English whose con-
tract was not renewed brought snit under the federal civil
rights act charging that her termination was for her civil
rights .aetivities. She sought reinstatement and damages
against the members of the board of education and Cie
superintendent, The teacher had been employed for the last
half of the 1967.68 school year awl was re-employed for
the 1968-69 school year. Shortly after the start of the
1968-69 school year racial tensions in the school resulted in
student walkouts, fights, and the closing of the high school.
The teacher was instrumental in obtaining an agreement
between the administration and the black students, easing
the situation. The following month there was trouble again,
and the teaelwr met with the students and suggem.ed that
their parents Me.et to discuss the issue. When the parents
met and formed a black parents committee, the teacher was
selected as a member. She remained active in the group and
also formed a Black .Literature Club. The teacher alleged
that these activities and the school administration's
hostility to the exercise of First Amendment rights were
the reasons for her discharge.

The sehool district countered by establishing that, con-
trary to school regulations, the teacher was tardy on 140 of
the 167 days in which she was in attendance, that on one
occasion she left school during the day to visit a student in
jail without signing out, and that she held a party in her
classroom without permission. It was also established that
among other infractions, the teacher was derelict in mairv
taining and turning in lesson plans and that she frequently
failed to perform corridor duty as required. lt was for these
reasons that her contract was not. renewed.

The teacher attempted to dilute the force of this
evidence with proof that she rarely received written repri-
mands for these infractions, but the court found it proven
that she was orally reprimanded for several incidents and
received written reprimands for others.

The teacher also contended that her performance as a
teacher was no less adequate after the black parents com-
mittee meeting than before. This circumstance was signifi-
cant if the teacher could prove, as she alleged, that the
principal had told the meeting of black parents committee
that she was an excellent teacher. Based on its observation
of witnesses and the minutes taken at that meeting, the
court concluded that no such statement had been made.

Lastly, the teacher contended that her employment
was terminated because of the school administration's
"animus" to the exercise of First Amendment rights, How-
ever, the court found the evidence offered by the teach-
er to support this contention insubstantial. The Court
found no direet evidence that any members of the adminis-
tration disapproved of the teacher's activities with black
parents or students. Furthermore, the courtlound that the
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princird was attempting to integrate the faculty at the time
the teacher was hired and that the principal asked her
advice on a number of issues involving black students.
According to the court, the evidence clearly showed that it
was the teacher's differences with the principal as to the
need to comply with school administrative regulations and
not her civil rights activities that led to the decision to
terminate her employment.

The court concluded that the teacher had failed to
satisfy her burden of proof that her dismissal was for_ her
exercise of First Amendment rights of speech, assembly,
and petition, or her t'-'ourteenth Amendment rights to due
process and equal protection of the laws.

Since no violation of the teacher's constitutional rig-hts
had been shown, she was not inaitled to reinstatement ,:ind
damages.

Shirck v. Thomas
315 F.Supp. 1124
United States District Court, S.D. Illinois, N.D.,
July 28, 1970.

A dismissed teacher brought suit against the school
board under the federal civil rights act. The teacher was
employed by the Vekin Community Iligh School for the
1967-68 and 1968-69 school years. Illinois statutes provide
for tenure at the completion of a two-year probationary
period unless written notice of dismissal with reasons is
given at least 60 days prior to the end of the school year. in
full compliance therewith, the teacher was notified by
letter dated April 1, 1969, that the board of education had
voted not to renew her contract for the next school year
because of her failure to coordinate her teaching with other
teachers to the detriment of the students.

The court said that for the teacher to recover under the
civil rights act, she must show that the' school board had
deprived her of a constitutional right "under color of law.
The court held that. the teacher had not met this initial
burden of proof. The court said further that there is no
eonsititutional right to initial public employment or to
permanent employment while the employment is proba-
tionary. The court said that "probationary employment is
specifically provided for a qualifying trial period in which
preliminary scrutiny must be allowed to determine the per-
son's fitness for permanent appointment."

The court held that the complaint of the probationary
teacher in this instance, stating only that she was dismissed
upon proper notice and in confortMty with the tenure law,
failed to state a cause of action upon which relief might be
granted. Accordingly, the COMplaint was dismissed.

Indiana

Knarr v. Board of School Trustees of Griffith, Indiana
317 F.Supp. 832
United States District Court, N.D. Indiana, Hammond
Division, September 25, 1970.

A high-school teacher whose contract was not renewed
fo the sixth year brought suit under the federal civil rights
act against the school distiict, charOng that the failure to

renew deprived him of his constitutional rights. The failure
to renew his contract also denied the teacher tenure since
state law provided for a five-year probationary period with
tenure on pointment for the sixth year.

The court noted at the outset that a court will not
substitute its julgment for that of the school board, but a
court must look to see if a board has acted lawfully. The
teacher here contended that the failure to rehire him was in
retribution for his union activities, and, therefore, deprived
him of his freedom of speech and association guaranteed by
the First Amendment, Thc evidence indicated that the
teacher had been very active in union affairs. However, on
the evidence presented, the court was convinced that the
schoo administration had no bias against the union in
general, or this teacher in -particular because of his union
activity. It was noted that several other active union mem-
bers had been granted tenure or given promotions.

The court held that the teacher had failed to meet his
burden of proof that the actions of the school board had
deprived him of his constitutional rights. The court said
that it was, therefore, unnecessary for it to examine the
reasons given by the board to the teacher. Nevertheless, the
court did review some of the evidence to make it clear that
there was a substantial basis for the decision not to renew
the teacher's contract. The court found that the five rea-
sons given by the board were all supported by the evidence
and all related directly to the teacher's performance in the
classroom and/or the smooth functioning of the.sehool :sys-
tem,

The court concluded that the decision of the school
board not to place the teacher on tenure statUs was based
on a reasonable appraisal of the teacher's abilities and short-
comings. The court found no credible evidence to support
tbe contention that the board acted with a bias toward the
union or an int,ent to deprive the teacher of his constitu-
tional rights. The complaint of the teacher was therefore
dismissed.

Roberts v. Lake Cent
317 F.Supp. 63
United States District Court, N.D. Indiana,
Hammond Division, June 11, 1970.

School Corporation

A nontenure teacher whose contract was not renewed
brought suit under the federal civil rights act, seeking an
order requiring the school officials to offer him a contract
for the next school year. Prior to his dismissal the teacher
was employed by the board for two years and in the last
year he served as president of the local teachers association,
and as a member of the negotiating team. At a meeting of
the association the teacher told other teachers that the
administration was trying to buy them off with little items
at the expense of big ones. This statement came to the
attention of his principal who callee the teacher into his
office, told him that the statement reflected directly on the
principal and was untrue, and demanded an apology. The
teacher asserted that the statement was his opinion and
that, right or wrong, he had a right to say it.

The principal then reported the matter to the superin-
t ndent who called the teacher in and asked for a retraction
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of the statema , The teaelwr again refused. The superin-
tendent Own recoin mended to the school board that the
teacher's contract not be enewed for thc 1970-71 school
year, _In the letter not4nig the teacher that he would not
be rehired the reason given was that he had "exhibited a
general attitude which discloses a refusal to cooperate with
school authorities on matters relating to school adirtinistra-
tion.

The court found that it made no difference that the
teacher had not attained tenure since he had a remedy if his
contract was not renewed because of his exercise of a con-
stitutional right. The court then proceeded to weigh the
intemst of the teacher to comment on issues of concern to
Inm and the interests of the state as an employer ic pro-

Ling tlw efficiency of the schools. In balancing these
competing interests the court found that the teacher's
capability in the classroinn was not in question, and ad-
mittedly he was a good teacher and that the only _reason for
Ins nonretention was the one statement. Since the teachin
was the president of the teachers association and the state-
ment was made at a meeting of teachers concerning the
subject matter of negotiations then going on, the court did_-

not find it extraordinary that the teacher would caution the
people that he represented against being "bought off" by
concessions by the administration on small items at the
expense of larger ones. Nor did the court believe that the
statement was so critical of the school administration that
it could be expected to have a serious disruptive effect on
the operation of the schools.

The court was 21 the opinion that the comment of the
teacher did not threaten the efficient operation of the
schools. if a board were permitted to refuse to renew
the contract of a teacher s3lely because he made statements
critical of the school administration, the court said, there
would be a serious impairment in the freedom of teachers
to speak_ out on issues concerning them. On the facts
presented, the court held that the decision of the school
board not to renew the teacher's contract was unjustified
and constitutionally impermissible. The court ordered theschool board to renew the teacher's contract for the
1970-71 school year.

Massachusetts

DeCanio v. School Com ittee of Boston
260 N.E.2d 676
Supreme Judicial Court of Massachusetts, Suffolk,
July 3, 1970.

Appeal dismissed sub, nom. Fenton v. Boston School Com-
mittee, 91 S. Ct. 925, March 1, 1971.

Six nontenure teachers who had been dismissed by the
Boston school committee brought suit seeking reinstate-
rnent. The lower court denied relief and the teachers ap-
pealed. These teachers had been assigned to teach at a pre-
dominantly black elementary school which had become the
focus of a controversy over community control. On the
second day of classes of the 1968-69 school year, the six
teachers had left the building and had joined the pupils in a
"liberation" school and conducted their 4-lasses there. The
following day they were notified of a seven-day suspension
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because ,(_d. their "unauthoriz(d absence." Later that day
they were informed that a hearing would be held on their
suspension, but no additional notice of charges against
them was given. At the hearing, the request of the teachers'
counsel for a continuance and a public hearing was denied,
and the contracts of the six teachers were terminated for
unbecoming conduct. The six were notified of their right to
a closed hearing which they declined to attend. Instead
they instituted suit seeking reinstatement. The lower court
denied this relief, ruling that they had no statutory or con-
stitutional right to a hearing and that they were properly
mul lawfully dismissed.

The teachers contended that under the tenure law they
wer otitled to a hearing prior to their suspension or dis-
eled. 'nee nontenure teachers must be notified in writing
by April 15, if they are not to he employed for the next
school year. All six teachers had taught the previous year,
and none had been notified of non.re-employmenL

'Mc court did not agree with the teachers' in terpre ta-tion of the tenure law. The court held that the statutory
provisions quoted by the teachers meant only that theschool district did not have to notify every nontenureteacher of reappointment but the statute did not confer
any additional rights on the nontenure teacher nor did itabridge any power of the school committee to dismiss or
suspend a nontenure teacher during the school year.

The teachers' principal contention was that the lack ofnotice of charges against them and the lack of a hearing
deprived them of due process and equal protection of thelaws. They cited eases from other jurisdictions to support
this argument. The Massachusetts court disagreed with thefederal court holding in Roth and Gouge (see pages 46 and45) that puhlie-school teachers and college professorswhether or .uot ,on tenure could not constitutionally bedismissed without notification of reasons for the impending
dismissal and without the offer of a hearing. Instead, the
Massachusetts court said that it chose to follow "the greaterweight of authority" noting that "most of the eases in
which the question [of the dismiKAI of a nontenure teacher]
has been considered lime concluded that in the absence of astatute to the contrary a probationary teacher may be dis-missed without a hearing." The court concluded that thetenure law which provided for a hearing for tenure teachersbut not for nontenure teachers violated no federal or state
constitutional provision, and, therefore, the teachers werenot denied due process or equal protection of the laws.

The dismissals of the teachers were upheld as lawful
and reinstatement was denied.
NOTE: The ,upreme Court of the United States declined
to hear an appeal from this decision.

Michigan

Munro v. Elk Rapids Schools
178 N.W.2d 450
Supreme Court of Michigan,
July 17, 1970.

(See Teacher's Day in Court: Review of 1969, p. 27.)
A teacher who had completed the two-year proba-

tionary period brought action for a writ to compel the



school h ard to rehire him. The trial court and the lower
appellate ,(Jurt denied the writ and the teacher appealed.

The teacher was employed as a probationary teacher
for two years and received satisfactory ratings. The board,
however, declined to re-employ him for the third year. The
teacher contended that once a school board had rated a
teacher satisfactory for two years it must rehire him and
that the school board's letter stating that lie would not be
rehired did not comply with the Michigan Teachers' Tenure
Law in that he was not sent a "definite written statement as
to whether or not his work has been satisfactory.

The sections of the Michigan tenure law relied upon by
the teacher provide in part: (a) At least 60 days prior to the
close of school each probation* teacher shall be rated
sati.sfactory or unsatisfactory. Any probationary teacher
shall be employed for the ensuing year unless notified in
writing ct least 60 days prior to the close of the school
year. (b) After satisfactory completion of the prohatonary
period, a teacher shall be employed continuously by the
board.

The position of the school board was that the statutes
require two separate acts. First, the teacher must be rated
satisfactory. Second, the board must decide to rehire him.
If the board decides not to re-employ the teacher, its only
duty is to notify him 60 days prior to the end of the school
year. The school board argued that a teacher may be rated
satisfactory, and yet the board may not, for sonic reason,
wish or need to hire him. This being so, the statute did not
impose a duty un the board to hire the teacher.

The state supreme court agreed with the trial court
holding that the interpretation of the statutes by the school
board was the correct one and the board's notification of
the teacher that he would not be re-employed was suf-
ficient under the law.

The state supreme court also found no denial of due
process because the probationary teacher was not notified
of the reasons for nonrenewal of his contract. After an
examination of numerous cases involving probationary
teachers in other jurisdictions, the court found that none of
them would justify the conclusion that the Michigan Teach-
ers Tenure Act violates the federal or state constitution.

Concluding that the teacher had not been denied any
statutory or constitutional rights, the court refused to re-
verse the decision of the lower court and -,.efused to order
that the teacher be reinstated and be awarded damages.

Mississippi

Lucas v. Chapman
430 F.2d 945
United Stmtes Court of Appeals, Fifth Circuit,
August 6, 1970.

A nontenure teacher who had been employed by the
school system for over 11 years was terminated by refusal
to renew his one-year contract. The teacher brought suit
seeking reinstatement or damages, alleging that his contract
was not renewed because of his exercise of his right of free
speech and his political and civil rights activities. lie also
alleged that his right to procedural due process had been

violated. Without passing on the due process claim, the dis-
trict court denied relief and the teacher appealed.

The appellate court found that the case was controlled
by Ferguson v. Thomas, (see page 43 of this report). While
the teacher did not have tenure, his long-term employment
was sufileient to give him the expectancy of re-employment
that constituted a proteetible interest. The appellate court
found that his termination did not meet_ the minimal
standards of dae process since he was told at a board
meeting of the board's decision, was not given specific rea.
sons for his termination, nor was he advised of the names of
those who had complained about remarks critical of the
board and other faculty members he had made at a PTA
meeting. This last far n-)r was of particular importance, the
(!ourt said, since the superintendent had relied on these
statements in recommending that the teachee not be re-
hired, and the statements were hearsay and subjective re-
actions of those protesting the remarks. Further, the teach-

had received no hearing attaining the most minimal due
process standards.

In accord with the Ferguson and other decisions of the
Fifth Circuit, this case was remanded to the district court
with instructions that it be remanded to the school board
for compliance with minimum standards of procedural due
process. The appellate court made it clear that it was not
holding that o hearing is mandatory in every event. Where,
however, the asserted reason for termination involves
possible collision with a teacher's First Amendment eights,
a bearing must be granted if desired by the teacher. But
where the only matter in issue is a difference in view over
the school board's exercise of judgment in a nonconstitu-
tional matter, the court said, a heating is not required. If
the school board asserts a nonconstitutional reason and the
teacher asserts that the real reason does involve a constitu-
tional right, the teaeher must be afforded a hearing. Also,
even if the reason for termination is in the area of non-
constitutional reasons, the board's decision must not be
wholly unsupported by evidence else it would be so arbi-
trary as to be a constitutional violation.

Missouri

Williams u. School District of Springfield N-I2
447 S.W.2d 256
Supreme Court of Missouri, Division No. 2,
October 13, 1969. Motion for rehearing or for transfer
to Court en Bane denied, December 8 1969.

A high-school Latin teacher appealed from the decision
of the trial court dismissing her complaint relating to her
non-re-employment by the school district. The teacherhad
be.,-n employed on a one-year eontviet for the 1966-67
school year when she was orally advised by a member of
the school administration that, as recommended, she would
not be re-employed for the next school year. The teacher
was told that she could avoid embarrassment by resigning,
but if she wished; she could appear before the board of
education that evening. The teacher did appear with
counsel and requested a written transcript of the fleeting,
written reasons for termination of her contract, a full, fair
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and timely hearing, and a postponement of the decision
until such time as the teacher was apprised of the charges
against her and could present a defense, rl'he school board
denied all the requests and adopted a motion that the
teacher "be not reemployed as a teacher" in the school
district.

The first count in ale teachers complaint was that her
contract ww breached because of the manner in which she

: was dismissed. Although the complaint referred to termi-
nation of the teacher's contract, the court said that her
contract was not terminated; rather, she was given written
notice that. she would not be re-employed. Under_Missouri
law a school board must notify a teacher by April 15 con-
cerning his re-employment or lack thereof, and this the
school board had done. The school district in this ease was
not a tenure district, and the court could find no statutory
or case law in the state to require the school board t
provide a teacher whose contract was not renewed with
written reasons or a hearing.

The remaining question before the court was whether
the dismissal procedures of the school district that were
incorporated into the teacher's contract applied to non-re-
employment, as the teacher claimed, so as to entitle her to
a written statement of reasons for not being rehired and a

hearing. The court noted that the procedures referred to
termination or suspension of a teacher's contract. The court
said that in this instance the teacher was not re-employed
and that this was not a termination or a dismissal under the
school district procedures. Accordingly, the court ruled
that the procedures did not apply to this teacher and that
the action of the trial cout t in dismissing this count of the
complaint was correct.

In the second portion of the complaint the teacher
alleged that site was terminated or denied re-employment
because of her exercise of her right to free speech. In
substance she charged that she gave a speech before the
Classical Association that was subsequently reprinted in the
association journal. The speech included "an evaluation of
the comparafive emphasis placed on athletics as opposed to
scholarly pursuits in the public schools." It was alleged that
the superintendent informed the teacher that he found the
speech offensive and that he would recommend that she
not be re-employed. The court observed that although a

school board has an absolute right to re-employ or decline
to re-employ any teacher, the failure to re-employ may not
be on impermissible constitutional grounds. Without ruling
on the merits of the teacher's allegation, that her tight to
free speech was violated, the appellate court held that the
teacher had presented a claim upon which relief could be
granted and that cause of action should not have been dis-
missed by the trial court. In so holding, the court em-
phaFized ihat it in no way means to change the nontenure
status of teachers but it was saying that "a school board's
right to rehire a teacher must not be on grounds that are
violative of a teachers constitutional right."

The remaining three counts of the teacher's complawt
were ,igainst the superintendent for malfeasance in per-
formance of ministerial duties in terminating her contract
and for slander, and against the board of education for
denying her due process during and after termination of her

41

41

employment. ne 1._:011rt upheld the dismissal of all three
counts. Ilw court said that the conduct of the superinten-
dent in not giving the teacher reasons for the nonrenewal of
contract did not violate any duty oweil to the !,eacher.
Other charges against the superintendent by the teacher,
the court said, were mere conclusions and imt substantiated
by the complaint. With regard to Ow charge of slander, the
court held that the statements made by the superintendent
regarding the ecinpeteney of the teacher were absolutely
privileged insofar as they were made at the meeting before
the board of education at the request of the teacher. The
dismissal of the last count of the complaint against the
board regarding the denial of due process was affirmed be:
cause, as the court had previously stated, Missouri law did
not require that the teacher be given a statement of reasons
or a hearing on her dismissal.

The lower court's dismissal of the teacher's complaint
was affirmed except for that count of the complaint which
alleged that the discharge was in violation of the teacher's
First_ Amendment right to free sppech. The case was re-
minded for a trial on the merits of that claim only.

New York

Albaurn v. Carey
310 F.Supp. 594
United States District Court, E.D. New York,
December 18, 1969.

(See Teacher's Day in Court: Review of i68, p. 31.)
Pursuant to the previous decision in this ease, a three-

judge federal court was convened to hear the allegations of
a teacher who had been denied tenure, that the New York
teacher tenure law was unconstitutional. The teacher
brought suit against the school superintendent charging that
the denial of tenure was based on his union activities in
violation of the Constitution and that the state law giving
the superintendent virtual unfettered discretion in granting
tenure was unconstitutional. He also sought judgment for
damages because of the denial of tenure.

The language that the teacher sought to have declared
invalid provided that teachers shall hold their respective
positions during good behavior and competent and efficient
service. In the initial proceedings, the single-judge court felt
that a previous decision by the state court gave substance to
the teacher's contention. However, that decision was
subsequently rever-ed by the highest state court on remand
from the Supreme Court of the United States. Accordingly,
the three-judge court dismissed the first cause of action.

The second cause of action was for damages for the
alleged illegal deprivation of tenure. The three-judge court
held that the teacher was not denied tenure because of the
exercise of any of his constitutional or statutory rights, but
rather on account of difficulties he had in developing new
programs mid carrying out school policies because he had
substantial and continuing disagreement with adminis-
trators and supervisors. The court found that denial of ten-
ure was caused by a desire on the part of the school super-
intendent "to eliminate from the school system a nettle-



some individual who created annoying admi urative
problems," and not because of his connection with labor
negotiations on behalf of the local teachers association. The
second cause of action was also dismissed.

Board of Eduatiotz, Central School District
No. I v. Helsby
314 N.Y.S,2d 944
Supreme Court of New York Erie County,
October 22, 1970.

(See page 57.)

Canty v. Board _f Education, City q
New York
312 F.Supp. 254
United States District Court_ S.D. New York,
May 4, 1970.

A dismissed substitute teacher brought suit against the
board of education, seeking a prelinOnary injunction for
immediate reinstatement. The teacher claimed that his dis-

_ --sal was arbitrary, caoricions, and hence violated his right
to due process:_

Prior to the teacher's dismissal there had been com-
plaints from parents claiming that their children had been
held in class after hours and that one young girl had been
physically abused. On the day that the teacher was dis-
missed, some of the pupils in his class brought the girl who
had previously complained about physical abuse to the
principal's office in tears. She claimed that the teacher had
pushed her and injured her. The principal went to the
teache!-'s class, found it in total disorder, and dismissed the
teacher._ After being informed of the specific reasons for his
dismissal the teacher instituted grievance proceeOings. At
that hearing the teacher claimed that he should not have
been immediately dismissed because the situation was not
an "emergency." The principal stated that he did consider
the situation an emergency and in a memorandum mailed
thereafter to the teacher, the principal summarized the
evidence and decided that the claim of the teacher of "no
emergency" was not justified. The teacher was also in-
formed that he had a right of appeal to the deputy superin-
tendent. At the hearing held pursuant to that appeal the
dismissal was upheld because of the evidence that the tea,-h-
er had difficulty in maintaining class control. But 10days'
additional salary was granted because the deputy superin-
tendent did not completely agree that an emergency ex-
isted.

Considering the reasons for the teacher's dismissal, the
court found it highly unlikely that the teacher could prove
that his dismissal "was so irrational and so lacking in
evidentiary support as to be arbitrary and capricious."
Since the teacher had failed to meet his burden of estab-
lishing a likelihood of success on the merits, the court
denied his motion for a _preliminary injunction without
finding it necessary to balance the harm inflicted on the
teacher by the denial of the injunction against the harm
that would he inflicted on the school board and on the
public by granting the motion.

Helsby v. Board of Education of Central S tool
District No. 2 of tile Town of Clat,erack
312 N,Y.S.2d 355
Supreme Court of New York, Appellate Division,
Third Department, May `'7, 1970.
(See page 59.)

Pennsylvania

Appeal of Span°
267 A.2d 848
Supreme Court of Pennsylvania. July 2, 1970.

A discharged employee and the school board appealed
from a decision of the state superintendent of public in-
struction which held that the employee was a professional
employee, and at the same time sustained the school
board's action of dismissal. The trial court reversed the
order and directed the school hoard to reinstate the teacher
as a professional employee. The school board appealed
further.

The employee had been hired in the summer of 1966
for the position of curriculum coordinatoi% :Shortly after
school began, difficulties arose and the teacher was asked to
but refused to resign. In April 1967, she was suspended by
the superintendent. In September 1967, charges of incom-
petenev and willful violation of the school laws were
brought against the employee. Hearings on tlw dismissal
were concluded in April 1968, at which time the employee
was discharged. She then appealed to the state superinten-
dent who found that she was a professional employee
within the meaning of the school code, dismissed the in-
competency charges, and sustained the; school-board action
on the charge of willful and persi3tent violation of the
school laws. (../n appeal, the trial court agreed with the em-
ployee that she had not been given a fair hearing and
ordered the school board to reinstate her as a professional
employee.

The first question on the present appeal was whether
the employee was a professional employee within the
meaning of the school code because if she Was not, she had
no standing_to appeal to the state superintendent and to the
trial court..The school board argued that the employee was
not a professional employee since the _position of cur-
rkulum coordinator wa. a nonmandated position which
was not encompassed in the definition of professional em-
ployee in the school code. No one, however, denieti that
the employee was certified as a tea,-her, which term was
defined in_ the law as including "all eofessional em-
ployees...who devote more than fifty per centum (50%) of
their time, or more, to teaching or other direct educational
activities." Since the employee did devote more than 50
percent of her time to educational activities, the appellate
court held_ that she was a teacher and a professional em-
ployee within the meaning of the school code. As such she
was entitled to appeal to the state superintendent and to
the courts. Additionally, the appellate court found that the
contract between the employee and the school district
stated that _she was employed to serve as a professional
employee of the school district.
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The ileXt question involved the lower court finding thai
the employee had not received a fair hearing before the
school board and that the state superintendent abused his
discretion in finding to the contrary. The court noted that
tenure law provided an employee with the opportunity for
a de novo hearing before the court as part of the appeal
from ;_lw decision of the state school superinteinknt, sothat he can have his ease retried in a forum whore the
school board plays only the role of prosecutor and not that
of judge also. The court held that his opportunity for a de
novo hearing before the court must be taken as the exclu-
sive remedy when the employee alleges that he was denied afair hearing before the school board. Failure to do so
deprives him of twer asserting the claim again.

Ilowever, since this principle was announced for the
first time in this opinion, the court applied it prospectively
only and rernauded this ease to tlw court below to permit
the employee to request a hearing de novo on the case. If
the teacher chose MA. to make this request, the court was to
review the determination of the state surrintemheit on the
basis of the record to see if there was an abuse of discretion
or an error of law on his part.

Mullen V. Board ofrliooi Diree
DuBois Area School District
259 A.2d 877
Supreme Court of Pennsylvania, December 4, 1969

A probational): teacher who had Ewell abruptly dis-
missed from his position brought an action in mandamus
seeking reinstatement and damages. In defense, the board
alleged that the teacher's performance was unsatisfactory
and that be had no valid contract with the board. The trial
court entered a judgment in favor of the teacher and the
board appealed.

The evidence showed that the teacher had been rated
five times. On four of these occasions his performance had
been rated satisfactory. The fifth rating, four days prior to
his dismissal, was the only unsatisfactory one. The teacher'5
ability came into question only after he became the
"building representative" for the local education associa-
tion. The court found that the evidence supported the
lower eourt's determination that the teacher's dismissal
"was the result of an arbitrary and capricious exercise of
the discretionary power vested in his employers."

The second issue in the ease concerned the validity of
the contract between the teacher and the board. Pennsyl-
vania law requires that the hiring of a professional employ-ee be effected by an affirmative vote of a majority of the
members of the hiring board duly recorded in its minutes.It appeared that although the teacher's contract was signed
by the secretary and the president of the board, it was not
recorded in the minutes. The board claimed that becausethere was no recorded vote, there was no valid and enforce-
able employment contract. The court agreed s6th the find-ing of the trial court that the board did approve the ap-
pointment of the teacher. It agreed also with the words of
the trial court that it would be "not only unconscionable
but untenable at law, to maintain that the requirements for
a valid and enforceable contract were not met in this case."
Since the presence or absence of a formal vote recorded in
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the minutes was entirely within the control o_ _he board,
consequences of noncompliance with statute rested on

the board; not on ties teacher.
The court held further that mandamus was the proper

action and affirmed the lower court's holding r.hat the
teacher was entitled to reinstatement, lost salary together
with any increments to which he would have been entitled,
and certification, which would result in his becoming a
permanent professional employee.

Texas

Ferguson v. holt
430 F.2d 852
United States Ceurt of Appeals, Fifth Circuit,
June 23, 1970; rehearing denied August. 13, 1970.

A dismissed college instructor brought. suit against of-
fieials of Prairie View A. & M. Corege charging that hisemployment was terminated and his off-campus residencehall was not approved for student use because he exereised
his First Amendment rights of expression and assoeibtion.Ile also alleged that the procedures followed in the termina-tion of his services denied him due process of law. The
district court found no violation of the teacher's rights and
dismissed the action. This appeal followed.

The professor had been employed by the college since
1958, first as head of the department of Business Adminis-
tration and then as a full professor. No instructor at the
college had tenure, and contracts were made annually.
Under the applicable rules and regulations, dismissal was for
cause, but no mention was made of administrative determi-
nations relative to nonrenewal of contract. During the
1966-67 school year, disagreements and disputes arose be-
tween the coil (4se administration and the instructor. These
culminated whorl the professor took one of his classes from
the classroom to the auditorium t.0 enable the students todiscuss campus grievances with several members of a
teacher-student organization. The president of the college
then called the professor into his office and in the presenceof other administrafive and faculty personnel and two stu-
dents presented him with a document containing 15 "guide-
lines" relating to his performance as an instructor. A 16th
point in the guidelines placed the instructor on temporary
probation for the balance of his contract period. The guide-
lines Were not applicable to any other instructor at thecollege.

On July 15, 1967, the dean of the college notified theprofessor that his services would be terminated beginningSeptember 1, 1967. When the professor challenged the cor-rectness of this unreasoned notice, it was discovered that
termination without cause was contrary to the prevailing
practice in the state university system. The professor wasthen sent a detailed letter stating these three reasons for
termination: a dispute between the professor and the head
of the Business Administration Department relative to
making that department into a separate school at the col-
lege, the use of classroom pedods for discussing with stu-
dents matters unrelated to the material required to be
taught that resulted in inferior instruction, and limitations
of the professor's health. The professor then requesteil a
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hearing before the board of directors of the A. & M. Uni-
versity System and asked that the head of the department
and the college dean be present. The hoard agreed to hear
the professor, but said that it would not !war _from the
other two until after the professor had presented his case.
At the hearing the college president outlined the reasons
why the professor's contract wns not renewed, and the pro-
fessor replied to the charges. Without ever lwaring from the
dean and the department head, the board sent a letter to
the professor. Muting that it considered this an administra-
tive matter to be handled by the college presidept and the
president of the university system. The professor was not
re-employed._

The trial court found that the professor was not on
tenure, that the 15-point guideline put him on notice that
his activities were not in keeping with college policy, that
tlw professor was given 4he opportunity to speak _at Ow
meeting where the guidelines_ were presented, that he had
received the equivalent of a hearing, and that he had not
been deprived of any constitutional right because the pro-
cedures applied to him met the fundamental nidiments of
fair play.

At the outset, the appellate court Set fOrth the Mini-
mum standards of duc process applicable to teachers who
have an "expectancy of re-employment." These require-
ments inciude notice of the cause or causes for termina-
tion in sufficient detail to fairly enable the teacher to show
any error that may exist, to advise the teacher of the names
and nature of the testimony of witnesses against him and to
accord the teacher a meaningful opportunity to he heaue in
his own defense, and a hearing before a t.:ibunal that has
academic expertise and impartiality toward the charges.

In applying these principles to the facts _in the instant
case, the appellate court. said that the teacher way have
been denied due process in the procedures before the col-
lege officials, but that in the trial court he was given an
opportunity to call witnesses and cross-examine them rela-
tive to the procedures followed, as well as the merits of,
terminating his so:rviees. 'the witnesses that the professor
wished the board to hear were examined in the hearing
before the trial court. Because of the hearing in the court
below, the appellate court affirmed the dismissal of the
teacher. However, the court said that "the proper adminis-
tration of justice requires that we caution against any
similar court procedures which would allow the full
development of the merits of a case of this type as a matter
of course. To do so routinely in every such case consti-
tutes both_ an intnuiion into the internal affairs of state
educatiomil institutions and an unwise burden on judicial
administration of the courts." The anpellate court believed
that school-constituted review bomes were the proper
forum for such matters and not the federal courts. Federal
review should be limited to the question of whether federal
rights have been violated by the procedure utilized. If no
such rights_ were violated, the court should look at the
record developed by the school to determine whether there
was substantial evidence to support the decision. The court
said that in cases where the teacher challenges his termina-
tion on grounds of infringement of his constitutional rights,
and it is unclear whether the school had a valid reason for
its action, a balance should be strnck between the interests

of the teacher as a citizen and the interests of the state as
an employer.. In this instance the appellate court held that
the proof before the district court showed that the profes-
sor exercised his right of free speech and association to such
an extent as to seriously impair his effectiveness as an
instructor.

With regard to the char!re of the professor that his
off-campus housing had not been approved for student use
in retaliation against him, the appellate court _held that it
was error for the district court not to permit full develop-
ment of the evidence because the complaint failed to join
the dean of men as a party defendant. The ease was re-
manded for correction of the procedural error and full tak-
ing of evidence to determine if tlw college nad adequate
reason for not approving the housing.

The determination of the district court was upheld as it
related to the dismissal of the professor, and the matter was
remanded on the housing issue.

Sindermann v. Perry
430 F.2d 939
United States Court of Appeals, Fifth Circuit,
August 10, 1970; rehearing denied September 9,
1970.
Certiorari granted, 39 U.S. L Week 3548,
June 14, 1971.

A teacher at Odessa Junior College whose contract was
not renewed brought suit against college officials. He
charged that the nonrenewal was because of his exercise of
his First and Fourteenth Amendment rights of expression,
association, and petition, and alleged violations of due
process in connection with the refusal to renew his con-
tract. The district court granted summary judgment in favor
of the college, and the teacher appealed. The lower court
had found that the contract rights between the parties were
clear. In the interim the appellate court deeided the ease of
Pred v. Board of Public Instruction (415 F.2d 851) which
classified the rights of persons circumstanced such as this
teacher as constitutional rather than contractual.

The teacher had joined the faculty in September 1965
and through a series of one-year contracts remained until
the 1968-69 school year. In May 1969, he was notified that
this contract would not be renewed for the next school
year. Sixteen days later this suit was filed, and at the same
time the teacher requested the college authorities to give
him a hearing. Prior to the official notice of nonrenewal,
the college had issued a press release outlining the deteri-
oration of its relationship with the teacher. The main dif-
ficulty appeared to be the teacher's activities as president of
the Texas Junior College Teachers Association and his
insistence on being absent from his classroom duties to
testify before state legislative committees on a bill relating
lo academie freedo-m and tenure after having been denied
permission to be absent. Additionally the teacher was part
of a group seeking to elevate the college to c. four-year
status which was officially opposed by the board of regents.

The teacher alleged that his contract was not renewed
in retaliation for his expressions of opinion, that he had not
been offered an impartial hearing, that the action taken
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against hint had a "chilling- effect on other faculty mem-
bers at the college, and that he had been damaged in his
professional reputation and standing. He sought compen-
satory and punitive damages and a declaratory judgm,et
that the action of the regents violated his constitutional
rights and that he was entitled to a hearing and a manda-
tory injunction requaine his reinstatenwnt.

The appellate court held that under the Pred decision
summary judgment should not have been granted. Quoting
front that decision the court said in part that "what is at
stake is the %Yindication of constitutional nghtsthe right
not to be punished by the State or to suffer retaliation at
its hand because a public employee persisu,e in the exerciseof First Amendment rights." The appellate court said that
the controlling effect of Pred was in no way lessened by the
fact that the teacher had asked for and been denied per-
mission to be absent from his ditties. Tlw question still was
whether the college refused to renew his contract as
eprisal for the ex, rcise of his rights. The court noted that

summary judgment was improper because the basic facts
and the material inferences to be drawn therefrom were in
dispute. The court explicitly noted that it was dealing only
with procedure and not the merits of the claim.

Since the case was being remanded, the appellate court
deemed it appropriate to comment on the teacher's conteletion that he was denied due process when the college
simply notified hint that he would not be rehired and
failing or refusing to give him a hearing. The Nair( held (hatif it were determined that the teacher had an expectancy of
re-employment, the procedures outlined in Ferguson i%Thomas (see page of this report) would apply. If thelower court determined that the teacher did not have this
expectancy, the teacher must bear the burden both ofinitiating the proceedings and of proving that a wrong had
been done by the college in not rehiring him. In such aninstance, the court said, the teacher should notify thecollege that he is asserting a claim, set it forth in sufficient
detail to fairly enable the college to show any error that
may exist, and request a learing. Such a hearing should bebefore a tribunal having -adernic expertise and impartial-ity, and must include the r ght to present witnesses and to
cross-examine; and,a transcript should be made.

The court concluded that except in those cases where
the teacher or the institution refuses to follow the
suggested procedures, a court should not act until the
matter is made ripe for adjudication. The sufnmary judg-
ment of the district court was reversed, and the matter was
remanded to that court for a hearing oa the merits.
NOTE: The Supreme Court of the Uniat d States has agTeed
to hear an appeal in this case.

West Virginia

State ex rel. Kon.:.! West Virginia
Board of Regents
175 S.E.2d 165
Supreme Court of Appeals of West Virginia,
June 16, 1970.

An assistant football coach at a state university sought
a writ of mandamus to compel the board of regents to
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reintoette him iii his contract until such time as I the board
of regents] act in accordance with the laws of this state."
The coach had a contract for one year beginning July I,
1969, On August I, 1969, he was notified by the president
of the university that he was recommending to the board of
regents that the roach's contract be terminated September
30, 1969, beeause he had performed his duties in an ineom-
petent manner. The coach was also informed that he could
appeal to a faculty committee appointed by the University
Council and if he desired he could appeal further to the
board of regents. The eoach alleged that an appeal to a
faculty committee would be a useless act and waived that
right. The coach did appeal the termination of his contract
to the board of regeuts which affirmed the_decision of the
university president and dismissed the appeal.

In his suit the coach relied on certain statutory pro-
visions of state code, contending that he was denied due
process because he was not afforded a hearing as provided
for in the statute. The board of regents took the position
that the coach was not legally entitled to any hearing prior
to his dismissal and alse that he was accorded an op-
portunity to be heard which he waived.

The court held that the code provision eited by the
coach providing for a hearing prior to dismissal applied to
personnel employed by a county board of education and
not to university employees. In addition the court noted
that a separate_ ertiele of the state code applied to em-
ployees of the hoard .of regents and that this article con-
tained no provision relating to tenure of faculty and college
personnel or to (he manner in which they are to be
suspended or discharged. It was the opinion of the court
that the applicable statutes did not require the board of
regents ,o grant the coach a hearing prior to his discharge.
Accorumgly, the requested writ of mandamu3 was denied.

Wisconsin

Gouge v. Joint Seh ol Dis riet No. 1
310 F.Supp. 984
United States District Court. W.D. Wise e
March 16, 1970.

-Two nontenure teachers who were et ered C011
tracts for the following school year sued for damages and
an order compelling their reinstatement. Their complaints
alleged that they had been deprived of rights secured to
them under the due process clause of the Fourteenth
Amendment. In both cases the administrator of the school
district recommended to the board of education that the
contracts of the teachers not be renewed. Fle then informed
the teachers and presented them each with a written reason
for the contemplated action. The two were offered and
accepted a meeting with the board. Afterward the board
voted not to renew the contracts of the teachers.

The court ruled that no action for damages could be
maintained against the board. The other procedural ques-
tions were decided adversely to the school district. The
school board also contended that there was no r'ght to
renewal of the contracts under state law unless nonrenewal
is based on imperraissible constitutional grounds, and
barring this, the board could refuse to renew a teacher's
contract for any cause or no cause at all." The court said
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that this contention had been rejected in Roth v. Board of
Regents (see case below). In accordance with that opin-
ion, the court held that "a teacher in a public elemen-
tary or secondary school is protected by the duc process
clause of the Fourteenth ik nieruhiiieiit against a nourenewal
situation which is wholly without basis in fact and also
4igainst a decision which is wholly unreasoned, as well z,s a
decision which is impermissibly based (such as ra'T,
religion, or exer(ise of First Amcndi ,it, freedom of ex-
pression)." Btause there was a gentian, issue of material
fact both as to identifying the reasons upon which the
board had acted and whether there was any basis in fact for
any of the reasons in either case, a decision on the merits
was not readied.

The court held further that the minimum reci _irement
of precedural due process set forth in Roth applied also to
teachers in public elementary and secondary schools. Niore-
over, the school board's ultimate decision for nonrenewal
may not rest on a basis of which the teacher was never
notified or to which he had no fair opportunity to respond.

board of education to disnlist. the snitMC liii, tiOn Of the
was denied.

Roth t) Board of Regents of State Colleges
0 F.Supp.

United States Di tr
Mardi 12. 1970.

A non tenn an t professor at Wisconsin
University-Oshkosh not offered a ontract for the_fol-
lowing yeor. No reasz__:; for this decision were given, and no
hearing on the merits of the decision was offmd, re-
quested, or held. The professor brought suit alleging that
the decision not to offer him a contract was in retaliation
for expressions o opinion made during_a period of distur-
bance and controversy on campus. He further alleged that
the decision was not made under "ascertainable and definite
standards governing the [university officials] in mak'ug this
decision"; and that the decision had caused and will cause
damage to his piofessional reputation. The defendant-
school officials denied that the decision not to re-employ
was one of retaliation and alleged that the professor was
not re-employed because he was guilty of substantial ne-
glect and violation of duty, violation of university rules,
and insubordination. The professor moved for partial sum.
mary judgment declaring that he was entitled to a hearing
on the merits of the decision not to retain him arid requir-
ing university officials to provide him with a hearing or of-
fer him a contract for the next school year. The school
officials sought summary judgment dismissing the aetion
on its merits on the ground that the complaint failed to
state a cause of action.

.The principal contention of the officials was that the
professor was hired for one year and _that as a nontenured
teacher he could be removed "at pleasure." They- main.
tained that the decision not to rehire could be reached for
"no reason or for any .r.ason," Therefore, no statement of
reasons need be given nor he%ring offered.

The court found it clear that the employment
of a teacher could not be terminated because he exercised
freedoms secured to him by the Constitution. This substan-
tive constitutional protection, the court said, is unaffected
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the prese absence of tenure under state law. 1 14,w-
r with respect to substantive protection against arbi-

trary nonretention, the court found uncertainty in the law.
The question became whether the rourteenth Amendment
permitted nonretention on a basis wholly withinit factual
support, or wholly unreasoned.

The court undertook to balance the nature of the
goyernownt functions invoked against the interest ot the
leacher that had been affected by governmental action. The
court found that the university did have an interest in hay-
ing tnne to observe a new ..eicher and during that time to
have latitude to decide whether the new teacher should
remain on the faculty. However, the mom said that no
interest of the university is directly served by a regime in
which a decision not to retain a newcomer may be made
u pou the basks wholly without support in fact or by a deci-
sion upon a wholk unreasoned basis.- The balancing test,
the court said, compels the conclusion that under the due
process clause of the Fourteenth Amendment, a decision
not lo retain a professor (J-mild not rest on such bases. This
standard, the court continued, as it applies to nontentirc
teachers, intended to be considerably less severe than the
standard of -cause" as it is applied to tenure teachers: and
bases for nonretention of nontenure teachers enjoying
minnonm 1,tetual support or supported by subtle reasons
would he acceptable.

In addition to affording the profes._ r substantive pro-
tection against nourctention on arbitrary grounds, the court
ruled that the professor was entitled to a fair procedure to
determine whether legitimate grounds existed. The court
directed the university to provide the professo: with mini-
mum procedurai due process-a statement of reasons for
the nonretention, notice of a hearing at which he may
respond to the reasons, and a hearing if the professor ap-
pears at the appointed time and place. At such a hearing the
professor was to have a reasonable opportunity to solimit
evidence relevant to the stated reasons.

The court ruled against tbe university's motionu for
summary judgment because of the lack of notice and lwar-
ing. The court also ruled against the univerAty on its claim
that the decision not to retain the professor enjoyed a basis
in fact, was reasoned, and was not violative of the profes-
sor's freedom of expression. The court noted that a teach-
er's freedom of speech cannot be limited unless it is shown
that his utterances harmed a substantial public interest, and
the university officials had not exhibited beyond dispute
that such harm existed. The university was ordered to pro-
vide the professor with reasons, notice, and a hearing, ,ir in
the alteniative to offer him a contract for the next aca-
demic year.

NOTE: This decision was affirmed by the United State:,
Court of Appeals, Seventh Circuit.

St. Laurent v. Gousha
313 F. Supp. 1033
United Stav;i. District Court, E.D. Wisconsin,
June 24, 1970.

Three nontenure teachers in the Milwaukee public
school system sought a preliminary injunction against the



school anoints, alleging that their right to due prc _

violated when their names wer. omitted from the list of
teachers who were to serve for the second semester. The
school boad sought to dismiss the action. Eah of the
teachers: liad a written contract which contemplated two
semesters of employment,4wd the teachers charged that the
failure to retain them for the second semester was equiva-
lent to an arbitrary discharge.

The teachers did not claim that their discharge ws for
any, conduct protected under the First Amendment, but
rather that the failure to offer them a hearituy on I he dis-
charge denied them due procoss. The school officials assert-
ed that talministrative hearings were afforded the teachers.

Although the issue was not First A11).11(1111+1)1. rights of
the teachers, the court said that the record was not suf-
ficiently clear to establish that the teachers charger; of arbi-

ariness were unfounded, Even if the school system had
tilimited discretion to discharge the teachers, the court said,
it did not follow that "such discretion vould be exercised
without a proper hearing. Therefore, the court denied the
:notion of the school officials to dismiss the :tenon so as to
permit the teachers to offer evidence to support their claim
that procedural due process was denied to them. The teach-
ers° motion for a prilimi miar injunction was also denied.

Wyoming

Jergeson Baird of Trustees of School
t No. 7, Sheridan County

476 P.2d 481
Supreme Court of Wyo ling, November 6, 1970.

A high-school journalism teacher appealed from tlw
trial court decision affirming his dismissal. The teacher had
been employed for the 1968-69 school year and had al-
ready z;igned a coutraLt for the_next school year when he
received a notice of dismissal. MC grounds given were that
his "philosophy and practice of education is detrimental to
the best interests of the high school students and that he
was incompetent as evidenced by the April 1 edition of the
school newspaper for which he was the advisor. A hearing
was held before the school board which then ordert ; his
dismissal as of the end of the semester.

On appeal the teacher challenged the decision of the
trial court on various grounds. The first group of challenges
related to errors allegedly committed by the trial court and
for the most part were procedural and were decided against
the teacher. The last argument in this group challenged the
lower court finding that there was substantial evidence to
support the board of education charge that the teacher
"was responsible to censor" the school newspaper. In view
of the fact that the teacher was the advisor for the paper
and that he taught journalism, the appellate court-upheld
the triai court finding that the school board could well be
justified in deciding that the articles in the newspaper hi
question were_ a demonstration in poor journalism and
another example of the teacher's incompetency.

The teacher also argued that his dismissal was discrimi-
natory, a violation of due process for failure to_give notice,
and arbitrary and capricious as to any alleged "dirty poem"
which a student wrote on a blackboard of his classroom and
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which the teacher permitted to remain there for abou t two
%veeks. On the notice aspeet, the teacher claimed that the
hoard should have rejected any testimony about di- pom
since he was not informed that this would he brought op at
the hearing. hi rejecting this claim, thc appellate court said
that although the charge that the teacher's philosophy and
practice of education was detrimental to the high-r.ohrol
students did not Provide a delineatiln of incidents, it i. a
basis for questioning the teacher's various activities in the
school, especially in tlw absence of objections. The discrim-
ination charge resulted from the foot that another teacher
who used the classroom where the black lamrd and poem
were locate:I was not disciplined, ThC appellate court said
that it was obvious that the board did not base its actitai on
this single incident but on various occurrences and circum-
stances in determining whether the teacher tnet the mini-
mum standards of conduct and propriety. Thus, the dis-
crimination charge and the ekiim that the acho- of the
board 'mitts arbitrary and capricions were found without
tnerit by the appellate court.

'Me teacher argued that the board raised a questin as
to his personal beliefs by adinitting hearsay evidence as to
his advocacy of the use of marijuana and the takeover of
the school administration. The appellate court ruled that
the evidence in question was not hearsay and, furthermore,
no objer 60n Was made by the teacher to its introduction at
the hearing. Other alleged errors of the district collo re-
lating to testimony concerning the teacher's control of the
classroom were found without merit by the arcllate court.
Likewise diseointed was the argument of the teacher that
the board waived any previou- wrongdoing by the teacher
when it offered him a contract for the next year.

Other charges of thr teacher, including that the board
should not have considered his appearance and dress and
that the :ward failed to give him notice of all the eharges
against him, were not considered by the appellate court to
be reasons for reversal of the trial court determination.

The final arguments of the teacher were (a) that the
existing method of appeal was either unconstitutional,or if
it was constitutional, it was not a "zealous examination of
the whole record by the reviewing authority"as requisite;
(b) that the board was estopped from inquiring into any
conduct prior to the date that it offered the teacher a con-
tract for the next year. The appellate' court said that the
teacher presented neither a cogent argument nor authority
for his latter argument and, therefore, would not consider
the claim. As to the former argument the appellate court
stated that the teacher had shown no clear abuse of his
rights to warrant overruling the determination of the board.
Concluding that the board had found that the teacher
departed from proper standards and that the trial court
found no grounds for reversal of that decision, the decision
of the trial court was affirmed.

Schultz v. Palmberg
317 P.Supp. 659
United Slates District Court. D. Wyo
October 2, 15'70

Two professors at Central Wyoming College whose eon.
tracts were not renewed brought suit against the colic,
47
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presklent and rriembe of the board of trustees seeking to
compel the renewal of their contracts and damages. Both
had been employed by the college for two year- when tlwv
were notified that their contracts would not Ins renewed for
the I 970-7 I school year. rrhey requested a formal hearing
before the board: this request was &until. The board how-
ever. did offer to meet informall with them. One of the
two accepted this offer lint considered the results of the
meeting unsatisfactory. Snit was then brought under the
federal civil rights act. The professors alleged that the
failure of the board to renew their contracts Was rrbitrary,
unreasonable, and aecomplished without a hearing, all of
which resulted in a dennd of their lit to continued em-
ployment. They alleged further that they were being
penalized for the exercise of their First Amendment rights,
The defendant college officials sinight to dismiss the Jet; 1-

arguing that the professors did not have a right to conlm,
employnwut, that the board acted lawfully in not offeril
them contracts, and that they did not have tenure so there
was no right to a hearing.

The eourt held that the [no ors did not have a right
of tenure or contin,cd employment by statute or contract
and hence the dem of their request for a formal hearing

%vas not a deprivation of a right, privilege, or immunity
secured by the fisderal Constitution and laws. The court
noted that the professors were employed solely on a year-
to-vear basis and that their re-employment absent rewire
was in the discretion of the board. The court said that
school boards should have a wide range of discretion in the
management and operation of the school district. including
the employment procedures of hiring and rehiring, and a
teacher who has not had the privileges of tenure incor-
porated into his contract cannot claim the benefits of sucli.
'Phe court found it i.icar froal the lace of the professor:4
complaint that the board had not prevented them from
exercising their First Amendment rights.

lt was the opinion of the voila that the beard acted
within the scope of its discretion in lading to offer the two
professors contracts. The complaint disclosed that the
action of the board was not (-learly arbitrary, capricious, or
unreasonable. Since the professors made no allegations in
their c(implaint which would demonstrate an abuse of dis-
cretion by ow board, they, therefore, failed to state-a eause
of action upon which relief could be granted: Accordingly,
the court aranted the motion of the college officials to
dismiss the action.
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SCHOOL DESEGREGATION

IN ADDI1I OI reported under this heading, there are a number other
197 i.A.mri eases initiated by piOnic-sehool pupils for school desegregation which con-tained issues on assignment of teaehing staff on a racial basis. The summaries or these
cases are not included here because this report is limited to digests of easus in which
teachers themselves are litiptits. Those interested in this aspect of teacher assiginnent arereferred to the school desegregation cases in The Pupil's Day V: Review of 1970.
another NEA Research Division school law publication,

Alabama

Foster r. Board of Ed _ation Bull--
County, A la bama
-431 F.2d 648
United States Court ol
September 15, 1970

A black educator brought suit against the board of
education charging that certain administrative decisions of
the board were racially motivated, The trial court found
that the decisions were not motivated bv race and the edu-
cator appealed.

AL the clo.-e of the 1968-69 school year the board of
education reorganized its central office, abolishing two
administrative positions. This left the plaintiff in this case
and a white administrator without jobs. Both were offered
other positions. ineludinq assistant prineipalships in the
school district, but the black educator declined to accept
the offer. During the period of reorganization a principal-
ship opened at a formerly white high school. The black
educator applied for this position, but a white man from
outside the school system was selected for the job. The
educator claimed that the board's decision to abolish his
assistant superintendent position and the denial of his
application for the principalship was motivated by and re-
lated to racial discrimination.

At the trial court hearing, extensive findings of fact
were made including: that the central office of the school
system was overloaded administratively; that from an
administrative and educational standpoint abolishing the
offices was acceptable; that abandonment of the jobs was
not racially motivated; that the black educator's applica-
tion for principal was given due consideration by the board,
but that the board determined that the person hired was
qualified and better suited for the job; that acceptable
criteria were used by the board in appraising the applica-
tions and that race was not a basis for denying the applica-
tion for the principakhip.

The appellate court was of the opinion that the record
in the district'court clearly and convincingly supported that
court's determination and that the black, educator had
failed to demonstrate that the decisions ot the school board

11-"' -, Fifth Circuit,
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were arbitrary or based on racial discrimination. The jud
Went htl district court was aceirdingty affirmed,

United States v. Board 4 Educaticm 4 the
City of Bessemer
417 F,2d 846
United States Court of Appeals, Fifth Circuit,
July 1, 1969.

This appeal involved plans approved b the district
court for faculty desegregation in Bessemer, .Birmingham,
and e fcr,,m County. The issue wte whether the plan
carried out the appellate court's directive that interim goals
be established for achieving total faculty desegregation by
the 1970-71 school year.

The appellate court reversed and the case re-
manded to the lower court with direetion that it consider
each of the cases in light of the Supreme Court opinion in
United States v. Montgomery County Board of Education,
(89 S.Ct. 1670 (1969)), wherein a fixed mathematical ratio
for faculty desegregation was approved,

Arkansas

Jackson v. Wheatley School District No.
of' St. Francis County, Arkansas
430 F.2d 1359
United States Court of Appeals, Eighth Circuit,
August 11, 1970.

Four black teachers who were not rehired following
integration brought suit against the school board, charging
that the failure to rehire them for the 1968-69 school year
was based on racial consideratiohs. The district court dis-
missed their compinint and the teachers appealed..

The Wheatley school district serves 425 pupils, 60 per-
cent of them black, and ha been using freedom of choice
as a method of desegregation. Central School, where the
teachers in this case were assigned, was an all-black facility
serving the first five grades. When 60 of the 90 pupils at
Central elected to attend the formerly white school, the
school board decided to close Central, Three of the five
black teachers at Central and one white teacher at another
school were not rehired for the next school year because of
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a decrease in the nunawr of teachers necessary in the dis-
trict. According to the Ward's minutes, the hiurth black
teacher was not rehired because he did not have a proper
certificate and was teaching on an emergency certificate
that expired on J'kugust 31, 1968.

The issue present-d on appeal was whether the district
court erred in failing to find that the discharge of these
teachers was racially motivated. The district court had
found a question of qualifications as to three of the black
teachers and had_ stated that two of them were "primarily
responsible ftn- the !ow rating" at Central, The appellate
court noted that previous decisions held that nondis-
criminatory standards must be applied in considering re-
employment of teachers released because of integration.
Although the district eourt had stated that the teachers
were resinthsible for the low rating, the appellate court
found that there was no evidentiary basis for the statement,
nor was there any finding that the qualifications of the
three teachers with valid etTtificates were inferior to those
f teachers who were retained or subsciptently employed to

fill vacancies. Although there was some vague evidence
presented to the effect that the school board had received
complaints about the failure of these three teachers to pay
their bills, the appellate court said that if the complaints
were not such as to require action against the teachers while
they taught at the black school, the complaints would not
constitute a valid basis for refusing employment at the
integrated school. Further, the undisputed evidence that
black representation on the faculty was decreased in
1968-69, and the evidence that the ratio of black teachers
to white teachers in the school system did not remotely
approach the proportion of black pupils to white pupi:s,
was substantial evidence supporting racial dis-rimination.

'Ile decision of the district court was affirmed as to the
one teacher whose emergency certificate, had expired and
was reversed as to the other three teachers. The appellate
court remanded ,the case with directions that the district
court hold fdrther proceedings and determine the appro-
priate remedy.

Louisiana

Carter v. West Feliciana Parish School Board
432 F.9d 87o
United States Court of Appeals, Fifth Cire
September 25, 1970.

As a result of a decrease in pupil enrollment the school
board anticipated a reduction in teaching staff for the
1970-71 school year. As one of the bases to determine
which teachers would not be rehired the school board pro-
posed to administer subject-matter achievement_ tests of the
National Teachers Examination. The results of these tests
were to constitute one criterion for the evaluation of all
teachers Black teachers sought a temporary restraining
order to prohibit the board from administering the test.
The district court granted the order but dissolved it after a
hearing. This appeal followed.

The district court had allowed the test to be adminis-
ed in Ow belief. that the requirements of the Singleton

decree mandated that the ratio of black to white teachers

remain the same should teachers be laid off. Thus, the
lower court believed that the scores of black teachers conld
be compared only with the scores of other black teachers
and those of white teachers with other white teachers in
order to maintain the faculty ratio.

The appellate court held that the district rolirl had
misinterpreted the language of Single ton. That ease, the
appellate court said, does not contemplate freezing the
faculty ratio which is present when faculty desegregation
takes plane in the system. Ratb,r, it contemplates that
faculty desegregation will be accomplished by invoking the
system-wide ratio as a rule for each school, and thereafter
the system will function from the standpoint of faculty and
staff on the merit system. This means, the court continued,
that once a ujiitary system has 1-'en established, the
system-wide ratio may thereafter change from tinw to time
as a result of nondiscriminatory application of objective
standards of selection and in-imposition of the faculty.
Discharges because of reduced enrollment must be based on
nondiscriminatory objective and reasonable standards.

The teachers who brought suit had charged that the
Nal ional Teachers Examination is discriminatory between
white and black teachers. This was the prime issue in the
case on which the distriet court had not made indings.
Therefore, the appellate court remanded the case with
directions that the district court make findings of fact and
conclusions of law after a full development of this issue.
Findings of fact were also directed as to the objectivity awl
reasottaMeness of the other criteria that the sehtml board
son,ht to use in reducing- the faculty, including whether
such standards were nondiscriminatory.

Williams v. lberville Parish School Board
314 F.Supp. 1104
United 91,.ates District Court, E.D.
Baton Rouge Division, June 30, 1970.

Two black principals who were reassigned to positions
as coordinating principals brought suit against tile school
board, charging that they were "demoted"' because of their
race. The school board contended that the newly created
positions were promotions and were Oven to these two
principals because of their superior ability.

lberville Parish was under a court desegregation order
that had been advanced from September 1970 to February
1970. The new positions of coordinating prineipal had been
under consideration and were scheduled to be flaplemented
in the final phase of the desegregation plan. When the date
for implementation was changed on short notice, the school
board was unprepared and the duties and responsibilities of
the new positions were not outlined nor were the offices
for these positions adequately equipped. Prior to their re-
assignment, the two principals in this action were the_only
black principals in the school systetn. They were replaced
by white principals. According to the court desegregation
order, i staff person dismissed or demoted could not be
replaced hy a person of another color until each displaced
person who_ was qualified had an opportunity to fill the
vacancy_ and had failed to accept an offer to do so. The
principals contended that they were demoted in violation
of the court order.



Shortl-y before the hearing on this cacw the sell( I

lH)IE(1 formulated a list of the duties and responsibilities of
tlw coordinating prinequils. As of the (late of the hearing,
however, the two appointees to these positions had not
been charged with ali.) of the enumerated duties. Both of
the principals agreed that if they were given the duties and
responsibilities set out in the list, the jobs would be mean-
ingfid.

After reviewing the list of duties and hearing testimony
of sehool-I ward officials and other educators, the court
-.0'1(.10(1(.11 that the position of c(iordinating principal was
not a demotion and is and will be in the future a definite
promotion over the position of principal Of a single school.
There was evidence that a salary increase was under con
oration for the two principals and that many Others, I, th
Id Ack and white, had been considered for the positions, and
that these two principal.; had been chosen for their ability
awl qualifications. It was also the ()pillion of the court that
if in fact the duties and responsibilitiet, of the positions as
outlined in the school board list were not actually assigned
to the principals. Ow cort %could have no hesitation in
ordering them to be re4issimed to their former positions as
principals.

Tennessee

Hatton c. County Board
Maury Conn ty. Tennessee
42° F.°d 457

tion

United States Court ol ppeals. ix th
February 26, 197 1.

(Sec page 33.)

Texas

Bonner v. Texas City Independent Sciwol District
305 F.Supp 600
United States District Court, S.D. Texas,
Galveston Division, September 2, 1969.
(See page 70.)

Harkless v. Sweeny Independent School District
427 F. 2d 319
-United States Court of Appeals, Fifth Circuit,
nne 2, 1970. Certiorari denied, 91 S.Ct. 451,
January 11, 1971.

(See Teacher's Day in Cour Review of 1969, p. 35; Revieof 1968,p. 39.)
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Ten black teachel who were miot re-employed by the
school distrWt brought suit seeking reinstatement and back
pay. The ,Hit was filed against the school district, the super-
intendent, and each member of the board in his individual
as well as his official capacity for alleged violation of the
teachers civil rights in regard to failure to offer them re-
employmeni. There had been a reduction in the nundwr of
teaching positnms in the district following integration andthe closing of the all-black school. Following ail adverse
judgment the teachers appealed.

The district emirt had dismiswil the case in the licher
that the federal civil rights statute (Se-.tion 1983) did not
permit suit to be brought against municipal corporations orthe school authoritis in their official (:apaelties. This belief
was based on Monroe v. Pape (365 U.S. 167), a t061
Supreme Court case involving a suit for damages for mis-
condrict of police officers. The action was against the police
officers and the city which employed them. The High Court
decided in that ease that municipal corporations were not
within the ambit of the federal civil rights statute, but that
under this statute, the action could be maintained against
the police officers. In the .instant case the remedy sought by
the teachers was equitable in nature ratho :han damages.
The appellate court said that while the issue was not freefrom doubt, it was of the opinion that the school district
was included within the meaning of "persons" in the civil
rights statute for thc equitable relief sought and that thedistrict court was incorrect in holding to the contrary. Thecourt also felt it well settled that under the civil rights
statute, a suit could be maintained against the individual
-drool board members and the school seperintendent in
both their official as well as individual capacities.

The last question considered by the appellate court was
the propriety of the jury trial which had been granted tothe defendants by the district court.. The highez court
concluded that the prayer for back pay was not damages
but that back pay was an integral part of the equizable
remedy of reinstatement. The grant of the jury trial was
error. The decision of the district court was reversed.
NOTE: The Supreme Court of the United States declined
to review the decision.

akDonald v. Marlin Independent School Dis rict
313 F.Supp: 1162
United States District Court, W.D. Texas..
Waco Division, November 10, 1969.
(Sec page 71).
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TEACHER CHOOL HOARD NEGOTIATION

Colorado

Local 858 _ -1 inerican Federation of
Ieac!er i School District No. I in
County of Denver
314 F.:Stipp. 1069
United States District Court, D. Colorado,
Juno 3, 1970.

hi 1

Teachers
Local 8;i of the Anicrican Federation of

,kFT) lost a representative election to the Deliver
ssroom Teaehers Association (DCTA). The union then

_ _ _ ught suit against the schOol hoard and the DCTA iii-
ter:ened. The AFT charged that the school district's denial
to the AFT of the use and access to certain school facilities
violated the constitutional rights of the union and c,..!rtain
of its members. Specifically the AFT sought to en.Hri the
school district from denying it the right to use school
buildings for meetings free of charge, the right to use school
bulletin boards and teachers' mailhoxes except_during elec-
tion campaigns, and the right to hac dues deducted from
teachers' salaries. These denials were made pursuant to the
bargaining agreement between the school district and the
DCTA.

The first question before the court was the issue of
jurisdiction. The court concluded that it did have jurisdic-
tion Over the subject matter of the case and that the school
district was a -person" within the meaning_ of the civil
ights act for the purpose of injunctive and d daratory

The next question was whether the First Amendment
rights of the AFT were violated by the granting of exclusive
privileges to the DCTA. The court concluded that they
were not. The court noted that there is a First Amendment
right to form and join unions and this right extends to
teachers. However, the court characterized the problem as
not one of free speech, but rather wh( ther or not the
granting of certain exclusive privileges to the DCTA and
denying them to the AFT impairs the right to organize and
form unions of Deliver teachers who aro not members of
the DCTA. The court found on'- limited interference with
the uni n's right to associate m that it was not granted
equal acces, to internal channels of communication or a
dues check-off. Further, there was no allegation that the
normal means of communication with teachers was int-
paired, The court also said that several interests of the
school district were served by the granl of exclusive privi-
leges to the DCTA. Among these it provides the duly
elected representative a ready means of communicating
with all teachers, since the DCTA represen ts all teachers not
just its members, and it eliminates inter-union competition
for membership except at election *ime and thus insures
orderly functioning of the schook and labor peace. Th,

court concur ded that itoither thc First AmendrntItt nor any
other conszitutional provision entitles a public tnnployees
mnon which has lost a representative election to the special
aid of an employer's collection and disburs.ng

The union also asserted that the eXclusiv pri-ileges
granted the DCTA denies it the Fourteenth Amendment
right of equal protection under the law. .the court said that
different treatment granted the two f,bor organizations
could be justified only by a eompolling statc interest. The
court was satisfied that the compelling state interest was
present here in the form of labor peace and stability in the
vital area of public education,

The court concluded that the grant of 4.xelusive privi-
leges to the DCTN while denying the same privileges to the
AFT did not deli, ,e the latter of any constitutional right.
The motion of the school district for summary judgment
was granted.

Florida

Dade County Classroom Teachers- 1 ss :elation v. Rubin
238 So.!' 284
Supremi- ourt of Florida. July 29, 1970,
Certiorari denied, 91 S.Ct. n9, January 18, 1971.

(See Teacher's Day in Cour!: Ret.'-w of 1969, p. 37.)

The Dade County Classroom Teachers Association and
its officers were found guiity of contempt of court for
violating a temporary injunction prohibiting them from
striking. On appeal, the state supreme court roversed the
lower court decision because of the failure of the lower
court to 0:rant a jury trial. On remand, the trial court en-
tered a rule requiring the Association to present evidence
why it should not be punished for contempt. The Associa-
tion filed its response and sought to dismiss the contempt
citation. The trial eourt denied the motion to dismiss and
the Association appealed.

The Association contended that the injunction of
February 23, 1968, was is!:Aed without giving it an oppor-
tunity to be heard or to participate in the proceedings. The
appellate court found that the Association had notice and
the opportunity for an .adversary hearing on the injunction
issued February 22, 1968, which was substantially he same
as the injunction entered February 23, 1968. Because of
the Association 's willful violations of the injunction and the
absence of any resort to testing the injunction judicially,
the court held that the Association had no standing to raise
the issue of its validity.

The Association further complain, ! that the injunction
was issueri even though the staike produced neither violence
nor the threat of violence. The appellate court held that the
temporary injunction was proper even without a showing of



violence, since in the ilitiite of pecific statutory author-
ity, public employees do not have the right to strike. The
appellate court noted that inherent in its previous decision
on remand was its finding that the trial court had jurisdic-
tion to enter the temporary -injunction and that it was
properly entered. These issues had been settled in the
earlier appeal and were no longer open to qnestion on the
present appeal. Accordingly, the decision of the lower e(urt
tvas affirmed,

NOTE: The Supreme Ciiiirt of the United states declined
to review this case.

Orr v. Thorp
308 F.-Supp, 1369
United States District Court. S.D. Florida.
December 10. 1969.

Teachers employed by the Pahn Beach Sehoi S em
and the Pahn Beadi County Classroom Teachers Associa-
tion, the Florida Education Association, and the National
Education As.-':)e la non brought suit chariengiug the consti-
tutionality. of an act of the Florida Legislature whieli
authorized dismissal of any administrative or supervisory
perstninel who joined a professional organization whose
activities include c Alective representation of members of
th.: teadiing profession with regard to terms, tenure, and
conditions of employment. The act was applicable only to
Palm Beach County.

The court found the act to he a classic example of a
Fourteenth Amendiecnt denial of equal protection. It
pointed out that the defendant county school officialsmade no effort to demonstrate that Palm Beach County
was in any way unique so .as to justify separate le4islation
for its educational employees nor was anycompelling state
coner.rn shown to underlie the statute. Further, tlw act
impinged on the basic freedoms of expression and. associa-
tion protected by the First and Fourteenth Amendments,
The court held the statute unconstitutional and enjoined its
enforcemen I.

Orr v. Thorp
427 F.2d 1129
United States Court of Appeals, Fifth Circuit,
June ill, 1970.

Members of the Palm Beach County Classroom Teach-
ers Association (CTA) sued the members of the county
board of public instruction under the federal civil righ ts
statute, charging discriminatory treatment. The district
court dismissed the complaint for failure to state a cause of
act:on and the teachers appealed.

The facts as alleged in the complaint and taken by the
court as admitted to decide if the complaint was properly
dismissed were as follows;

From.194.9 until 1968, the CTA represented the teacE-
ers of Palm Beach County and the board dealt with the
CTA as the representative of the teachers_ fn 1968, an edu-
cational crisis gripped Florida and took the form of work
stoppages and attempted mass resignations in Palm Beach
County. At that point the school hoard began to develop its
professionM affairs policy which in the words of the corn-

planting teachers was designed to eliminate the CIA and to
create an organization of all employees over which the
board had complete control. In furtherance of this policy.
the teachers alkged that the board would hear representa-
ti(ms only by individual teachers or committees set up by
its policy and not by organizations sac') as the CTA: that
school-board members acknowledged that the purpose of
the policy was to destroy tile CIA: that Cl'A members
could no lcmger obtain leave with or without pay to att id
education association meetings, permission for which was
formerly given and was currently being given to non-CT:\
members; that the CIA was forbidden to welcome new
teachers and aconaint them with the CIA and its programs.

I finally that (JA members were threate-ed with dis-
criminatory treatment.

The court said that the teachers had alleged dis( mania-
tion that could significantly deter freedom of association
and that without further evidence it was impossible to
ascertain if the school board hail explanation or justifica-
tion for its action. The conrt noted that teachers possess a
constitutional right ,o free association without unjustified
interference, and I he fact that no teacher was artually dis-
charged as a re if the sehool-board policy did licit pre-
clude a remedy for the discrimination that had occurred.

The school board argued that the judgment of (he dis-
trict court dismissing the action should be affirmed because
the members of the board were acting in their official
capacity and, therefore, were outside the coverage of the
federal civil rights statute; that the teachers' remedy is
under state law and should be handled by state courts; and
that the teachers did not present a proper class action. The
oppellate court rejected all of these contentions, saying that
the teachers stated a federal cause of action and did not
seek to interpret or attack Florida statutes. The decision of
the district court dismissing the action was reversed, and
the ease was remanded for a full hearing on the merits.

Illinois

Board of Ethical!on o the Kankakee School
District No. III v. Kankakee Federa n of
Teachers Loent No. 886
264 N.E.2d 18
Supreme Court of Illinois, September 22, 1970;
rehearing denki December 3, 1970. Certiorari
denied, 91 S.Ct. 2203, June 7, 1971.

A teachers union and certain of its officers and mem-
bers were convicted of criminal contempt by the lower
court. The charges of contempt arose when the union and
its members ignored and refused to obey a preliminary
restraining order enjoining a strike by the union. The union
had no notice that the board was seeking a restraining
order, but the individual defendants were served with the
order shortly after it was issu

In seeking reversal of the contempt convictions, the
teachers relied on a case of the Supreme Court of the
United States that set _aside a restraining order issued with-
out notice that barred a rally. The Illinois Supreme Court
found the cited case inapposite and without persuasion be.
cause what was enjoined here was the picketing which is
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not the precise legal equivalent of free speech as the rally
was. The !Minns appellate moil stated tl-elt it was not deal-
ing with 'or restraint, nor was the trial eeturt, when it was
asked to issue the ternpirraryle:trtiteing wder, heed with a
constitutionally protected area of free speech. lt IS Settled,
the court said, that th, and Fourteenth Amendments
do not afford the sam kind of freedom to those wlio com-
municate by picketing tS they alhird to those Wil0
municate by pure speech. The court noted that the unlaw-

strike v-ws already in progress when the temporary
restraining order wi sought and that the picketing the
school board was seckieg to restrain was in furtherance of
the strike. Further, in the cited case ihe court order was
obeyed and then challenged jit lie ially. while in this instance
the union deliberately ignored and dLobeyed thi! court
order instead of seeking judicial relief from its conse-
quences.

The appellate court held that under the einumstances,
the circuit court had the authority and duty to issue the
temporary rcstraiMng rder, and that defendants dis-
obedience of such order, then outstanding and unreversed,
merited their punishment for et-intempt. t he judgment ot
the circuit court was affirmed,

NOTE: The Supremo Court of the LIitd St
to hear an appeal from this decisioni .

es declined

Board of Junior College District No. 508,
County of Cook v. Cook County Collcge
Teachers Union, Local 1600
262 N.E.2d 125
Appellate Court of Illinois, First District,
Fourth Division, June 26, 1970: Certiorari
denied, 91 S.CI. 2168, May 24, 1971.

The teachers unicin and its president appealed front the
lower ourt order finding them guilty of contempt of court
and imposing fines on both and a jail sentence on the
president. The union had struck the junior college board in
violation of a temporary injunction issued by the court.
After the dispute was settled, the board asked that the
court dissolve the injunction. The court refused, and
instead directed the board's attorney to file a petition
against the union and the president to show cause why they
failed to comply with the injunctkm. The board attorney
alleged that this placed him in a position of potential con-
flict of interest. The court was unsuccessful in getting the
state attorney for the county to prosecute, and thereupon
special counsel was appointed. The union and the president
were found guilty of contempt.

On appeal, the lefendants first contended that the con-
viction should be reversed because it was based on an un-
constitutional and void temporary injunction. The appellate
court held that whether the trial court rightfully or wrong-
fully enteiA the temporary injunction and whether it was
constitutionally permissible were questions that could not
be litigated in a contempt proceeding. The next point urged
by the defendants was that the court erred in not dissolving
the injunction at the request of the college board. The ap-
pellate court disagreed. It said that the trial court in its
discretion directed the filing of a petition to detrmine if
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any order il the court had been violated. Thus, thc pro-
ceedings were to determie whether defendants were guilty
of criminal contempt. The fact that the board was prepared
to condone the illegal strike or eontempt aets could not
bind the trial court to also condone such conduct,

Likewise upheld was the refusal of the trial court to
grant a change of venue because of the alleged prejudice of
the judge. The appellate court held that a request for a
change in venue must be made at the first opportunity, and
in this case no request was made until 23 days after the
alleged prejudice first cauw to the attention of the defen-
dants, and at, r the trial court had made three important
rulings in the case. 'fhe appellate coort also found no merit
to the contention that the presideW was arbitrarily singled
out for punishment since this was in the discretion of the
trial court. The appellate ctairt concluded that there was no
abuse of discretion in 'ceding against the presklent even
though other illdiVidtli4 hilly have engaged in the same
ermdnet.

1:11e final contention involved the sufficiency of the
evidence against the defendants. They alleged that certain
ewspaper articles and letters tending to prove the on-

currence of the strike should not: have been admitted into
evidence. The appellate court he d the evidence at' nissible
and noted that there was also testimony of several persons
ascribing to the picketing and the union president's par-
ticipation in the I-;eketing. The appellate court ruled that
this evidence was sufficient to find the defendants guilty of
contempt of cmirt. The judgment of the lower court was
affirined.

NOTE: The Supr,e.. Court of the finite I Aates declined
to hear an appeal from this decision.

Indi&na

Anderson Federation of Teachers. Local .519 v.
School City of Anderson
254 N.E.2d 329
Supreme Court of Indiam _mum. 19, 1970.
Certiorari denied, 90 S.C- 2243. June 29, 1970.
(See Teacher's Day in Court: Review of 1969, p. 39.)

The teachers union had been found in contempt of
court for violating a restraining order which u'rected the

ion and its members to refrain from picketing and
striking against the school corporation. This was _affirmed
on appeal. In the present proceedings, the union asked for a
rehearing of that decision, Two officers and members of a
Teamsters union local also filed a petition for leave to file a
brief amicus curiae. In that petition they alleged that the
judgment against the teachers anion was a nullity because
that local is not a separate entity.

The school corporation objected to the motion of the
Teamsters since under Indiana_ law a question or issue may
lot be prese!ited to the court for the first time on a motion
for rehearing. The court agreed and denied the Teamsters'
petition. But because the question cast reflection on the
counsel for the teachers union and suggested that they



failed to raise a lyrtinent politE, the court pointed out that
the restraining order in issue was issued against the Teachers
awal 519 and every membie and all persons combining and

conspiring with them. Thus, the judgment rendered was
valid since individual members were included in the re-
straining order. The court felt that counsel for the teachers
union was to be commended for not raising a question that
was Obviously not involved in the case.

The petition for rehearing filed by the teachers union
raised the question that the court was incorrect in holding
diet government employees did not have the right to strike
in that there was no state statute declaring such a right. As
in its original decision in this ease, the court held that in
th- common law state of Indiana the public strike is not
lawful and that any chang in the law which might permit
any type of strike by public employees could be ac-
complished only by express "public policy legislatnm so
stating.

Both the petition to intervene arniclis -!ariae and the
petition for rehearing were denied.
NOTE: l'he Supreme (m rE of the l. iiitrd [jEts declined
to review this ease.

Roberts v. Lake Central Sell° I Corporunn
311 F.Supp.
United States District AttirE. N.D, Indiana,
Hammond Division. June 11, 1970,
(See page 38,)

Kentucky

Snapp v. Deskins
150 S.W.2d 246
l__:ourt of Appeals of Kentucky, January 23, 1970,

On July 1, 1969, the Pike County Board of Faincation
made substantial transfers of administrative and supervisory
personnel for the next school year on the revommendation
made by the new superintendent on the sante day he took
office. Nine of those persons who were transkrred brought
suit aRainst the superintendent and the board members,
charging that their transfers were in violation of state
statute, were in violation of the negotiated agreement be-
tween the board and the local education association, and
were arbitrary and capricious. One more teacher joined the
suit because his employment had been terminated he
had not been given another assignment. The Kentucky Edu-
cation Association intervened, seeking a declaratory judg-
ment that the transfers were in breach of the negotiated
con tract.

The trial court found in favor f the one teacher who
had not been re-employed, but &missed the complaint of
all of the other employees. This appealfollowed.

All of the employees who were transferred were tenure
employees, and none received any reduction in salary
although some were demoted. The out-going superinten-
dent who had been terminated by the eoard had submitted
his recommendations for personnel assignments for the
next school year in April. All of the recommendations far

classroom teachers were approved, but the board deferred
action on the administrative and supervisory personnel,
only approvin!, their continued employment, not their
assignment. Tiw on (-going superintendent then wrote '0
each person in the deferred placement group, stating that
cite', bad been employed but that placement had been
del 1. The letter also st-ted that unless you do some-,

thing that will cause your Superintendent to doubt your
ietegrity as a school leader, my recommendation that you
con6nue in the position that von now hold still stands."
Tlw transfer letters were sent on July I. when the new
superintendent took office.

The first contention of the school employees was that
the Iransfets Niolated Kentucky law. The applicable statutes
stated that teachers nius be notified by July I of the hest
estimate as to ,ir new salary and that transfers after ,luly
15, could be neide only for certain specified reasons. Rea-
sons_for any salary reduction must be furnished the teacher
by May 15. The statutes also provide that employment is in
the school district and not in any particular position or
selliml, The employees argued that the hoard had no
authority to defer action on the assignmeilts after the
recommendations of OW 011 t-going superintendent were
presented at the April meeting. The court disagreed with
this argument and held tlmt even if the board had accepted
the recommendations of the old superintendent, position
assignments could still be changed prior to July 15. Since
none of the teachers received any salary reduction, the
statutory, notice by July I did not apply. The court con-
cluded that the action of the board was within the
sta tu tory prescriptions o f time.

The second contention of the employees was that the
contract between the education association and the board
was violated. The contract provided that teachers would be
notified of their tentative prograueassignment prior to May
1 and notified of any changes in that assigmnent by July 1
of the same year. The court held that the April letter front
the old superintendent was sufficient notice of tentative
assigiunent and that the final assignment which was given
by July 1 clearly complied with the contract. The contract
also prov:ded that if a teacher was transferred to another
scho()I les;,: conveniently located for facts must be
presented as to the cause of the transfer but "the Superin-
tendent has the final say,- ne facts as to the causes of the
transfers were not presented, but the court did not find
that this was a prerequisite to a valid transfer.

The final contention of the employees was he1 the
transfers were invalid because they were arbitrary. The
court found some merit in ohs contention. However, the
court said that the burden was on the employees to show
nonjustification for the reassignments. Although the school
authorities ocfered little Justification for their action, the
court was not prepared to say that inferences from the
employees' evidence were so strong with respect to any of
the transfers involved as to require a finding of arbitrariT
ness. Rather, the court believed that the inference would
authorize such a finding. Since the fact finder reasonably
could find arbitrariness as to some of the transfers, the
cases were remand:A to the trial court for its determination
on the issue of arbitrariness as to each transfer.



Louisiana

Beauboei Delgado College an
c,ard of Jlanagers

428 F,2d 470
United States Court of p vals, Fifth Circuit,
July 6, 1970.

(See Teacher's Day in Court: Ke le of 1969 p, s'10.)

A teachers union sought a mandakirv injunction to
opel the college to bargain with it. The district court

denied relief and the union appealed. 11-le union alleged
that it was th,, exclusive representative of the teaclwrs at
the college.

The .nppei late court iiffirmed the district court decision.
hi so doing, it noted that Louisiana lias no statute per-
mitting or requiring publielly owned educational institu-
tions to baraain with their teachers. The appellate court
also agreed with the district court that the case presented

e mizable issue of due process or equal protecIion,

'is

Massachnsetts

Worcester Industrial Mchnical irzstitni te 1nstruefor s
Association v, Labor Relations Commission
256 N,E.2d 287
Supreme Judicial C nrt of N1assachusett.
Worcester, March 4, ! 970.

The Worcester Vocational rf eauhers A ociation sought
certification as the collective bargaining representative of
about I 20 _teachers empl, vcd at three Worcester voca Liuia
schools. Tile Worcester industrial Technical Institute In-
structors Association (WITH A) intervened in the pro-
ceedings before the Labor Relations Co7nmission. It pro-
posed to carve two smaller units out of the main one, con-
tending that the teachers they sought to represent were
professional employees and should not be classified with
nonprofessional employees. The Labor Relations Commis-
sion held a ' ',aring and concluded tlia alt of the teachers
were professional employees with a mutuality of interests
in the teaching of the students, use of the same facilities,
and subject_ to the same over-all supervision. The commis-
sion, therefore, directed that a representative election be
held. The WITH. sought a court review of that decision.
The lower court upheld the commisiou's deeision and au
appeal was taken.

The appellate court iloo,a1 that appeals may be taken
from a final order of an agency in an adjudieatory pro-
ceeding. However, a commission order for an election is not
such a final decision and is not subject to judicial review.
Ordinarily judicial review of certification issues may take

ce only if the decision is based on an unfair labor prac-
or if there are extraordinal circumstances present,

nice none of these circumstances pertained, the court held
thirit the parties must exhaust their administrative remedies
prior to applying for judicial review. The lower court deci-
sion was therefore upheld.

Michigan

Hillsdale Cotrununity Sc -ols v. Michigan
Labor Mediation Hoard
179 IN.W.2d 661
Court of Appeals of Michigan, Division 2,
.Nlay 26, 1970.

The Hillsdale Community Schools Pri,icipalsr and
Supervisory Association (PSA) petitioned the Michigan
Labor ,!.diation Board (MLMB) for an elcctiOn of a unit of
empioyees consisting of principals; curriculum, rei:.ding, and
LSEA coordinators; head librarians: and physical education
director. 'lite school district opposed the petition, and tbe
MI,M13 ruled that the PSA was a proper unit. The school
district then appealed this decision to the court..

The main issue on appeal was whether under the provi-

sionis of the Public Emph-iyment Relations itct, supervisory
personnel who are public employee: constitute a proper
collective bargaining unit and are entitled to be represented
by representatives of their own choosing. It SVIIS agreed that
all of the persons to he included are supervisory personnel.
The dispute concerned the interpretation of a section of the
act which provide] that a bargaining unit shall be composed
of "either the employees of I employer in I pLint or busi-
ness enterprise within this state, not holding executive or
supervisory positions, or a craft unit, or a plant unit, or a
subdivision of any of the foregoing units." The court held
that the prohibition against executive or sliperv,isory per-
sonnel was a nitodification of the first typo of unit and not
of the remaining types o units, nor was :_he language in
itself a prohibition against_ executive or supervisory employ-
ees constitutiwl a bargainwg unit. Additionally, the legisla-
ture had designated the MLMB as the agt :icy to determine
the appropriate bargaining units, ar d previous decisions of
the agency and of the court had h Ad that supervisory per-
sonnel who were public employees were entitled to or-

-ize for collective bargvining purposes.
The argument of the school district that it was against

public policy for supervisors to organize was rejected by the
..ourt since by legislative enactment it is the public policy
of the state that public employees may organize. Likewise
rejected was the school district's argument that principals
and the rest of the members of the unit did not have a
sufficient community of interest with each other for inclu-
sion in a single unit.

The decision of the INILMB was affirmed.

Smiget v. Southgate Cornmnnity School District
180 N.W,2d 215
Court of Aneals of Michigan, Division 1,
May 28, 1970; rehearing denied August 3, 1970

Teachers in the Southgate school district who were not
members of the Southgate Education Association (SEA)
brought suit against the school district and the Association,
,,!hallenging the validity, of the agency shop provision in the
negotiated contract between the parties. The lower court
denied relief and the teachers appealed.
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The agency shop provision in question provideds a s a
condition of employment, that teachers in the school dis-
trict who wets! SEA members authorize the deduction of
mciebership dues aud assessments ineholing the dues of the
Na!ional Education Association and the Michigan Eduea
tion Association, and that those who were not members of
SEA authorize the deduction of a representation fee of an
equivalent amount to the Association. Teachers Nvho de-
clined to do either were subject to dismissal.

The appellate court pointed out that Michigan law re-
quires the selected representative (-0. a group of public em-
ployees to bargain for all of the employees, union and non-
union. Sineo benefits; thus derive to all of the teachers, not
just Association munbers, the court said it would be in-
equitable not to require nonmembers to pay their pri)por-
tionate share of the cost of obtaining and gidministcring
such benefits. The appellate court concluded that the
validity of the agency shop provision in this instance hinges
on the relationship between the payment of a sum
equivalent to the dues of the three associations and the
nonmembers' proportionate share of the cost (rf negotiating
and administesing the contract. The court said that if this
payment was either greater or less than the proportionate
share of the nonmember, the agency shop provision was in
violation of the state public employment relations act. Con-
smluently the case was remanded to the trial court for a
finding of this relationship.

Missouri

St. Louis Teachers Association v. Board of
Education of the City of St. Louis
456 S.W.2d 16
Supreme Court of Missouri, Division No. 2,
July 13, 1970.

The teachers association and several teachers s:ought
declaratory judgment against the board of education and
other school officials, alleging that the board of education
had refused to recognize the association as the legitimate
negotiating agent for the teachers and requesting that the
court rule that the board "may enter into an agreement
with a teacher organization" to n. gotiate matters
"mutual concern." The association also alleged that the re-
fusal of the board kJ meet with the teachers prevented the
parents and taxpayers from obtaining the best possible edu-
cation for the children since educational problems and
methods are properly of concern to the teaching profession,
and that the board had thus abandoned the "major ex-
t.- jse applicable." It was also alleged that the refusal of
the board to meet with 'the teachers' representatives consti-
tuted an unconstitutional abridgement of their rights to
petition their government for redress of grievances. The
teachers sought a declaration that the board must meet
with the duly authorized representative of the teachers. The
lower court granted the motion of the board of education
to dismiss the petition but filed no opinion. The teachers
association appealed.

The state supreme court determined that it did not
have jurisdiction of 'he controversy since the alleged consti-
tution. ' question of abridgement of the right of petition for
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redress of grievances had only Iwcii r rred to and was not
prooerly pleaded or preserved for purpose of appeal. The

was ordered trans clArrVii tO a lower appellate court be-
use of the lark of jurisdiction of the suds supreme court.

4.

New Jersey

Newark Teachers Association
Education of NewarIL

270 A.2d 14
Urine Court (If New jet

page 14.)

New York

The

stetober 26, I 97

Board of Education, Central School I)isiri
No. I v. Helshy
314 N.Y.S. 2d 041
Supreme Court of New York, Erie County,
October 79, 1970.

The board of education of the Grand Island school
district sought a udgment deelarinig that the Public Em-
ployment Relations Board (PE RB) did not have jurisdiction
to consider the dismissal of five probationary teachers, ,An
improper pi actiee charge was filed with PERB by the Grand
Island Teachers Association charging that the school board
improperly terminated the employment of the teachers
"solely because of their activity in support of the Grand
Island Teachers Association." The school board contended
that it had absolute discretion to terminate probationary
teachers. PERB, on the other hand, contended that it had
exclusive jurisdiction to resolve in the first instance.. the
questions of fact raised by the charge and to order remedial
relief if warranted.

The court found that PERB's jurisdiction and powers
were conferred by the Civil Service Law and not the Educa-
tion Law and that PERB did not have the power to enforce
the rights of teachers to join or participate in an employee
organization. The court held that the legislature, in enacting
a law pertaining to the hearing rights of discharged teachers,
expressly provided the remedies and penalties available to
probationary teachers and left nothing to inference. The
court concluded that PERB lacked jurisdiction in this
instance and accordingly the request of the school board
that PERB be enjoined from consider ng the dismissals was
granted.

Board of Education, Uniaa Free School District
No. 3 v. Associated Teachers
310 N.Y.S.2d 929
Supreme Court of New York, Special Term,
Suffolk County, Part I, May 4, 1970.

The board of education sought a judgment declaring
illegal certain provisions of the 1968-69 and i969-70 nego-
tiated contracts between it and the Associated Teachers.

. Four of these provisions invoked the board's obligation to
pay monetary benefits to the teachers, and the fifth con-
cerned the authorit) of the board to subject certsin action0



hoard alleged that it did not have the t"( '1 :17; 't

affeetine: tenur4. teacher, t the allevanc

to these pro\ isions.
Disputes mer items to 114. n1(.1.141111 in the 10(M-7o eon_

tract %yen' stlifillIllVd I() IWCatisr uf

!H'I`akijuW11 in negotiations. Prior to this submission, die

hoard had asked advisory opinions from the state comp-
troller and 111i state department of education on the

legality of certain proposa.d ites to be negotiated. Both
departments had answered that the provisions in question
could not legally he agreed to by the board. These opinions

were submitted to and 4arnsidered by die fact-finding panel.
The position of the panel was that the department opinions
were legal opimons, not judicial ones. If the provisions WCre
ineorporatad into the agreement tuol later found illegal by

an appropriate court, they could be separated IN)11.1 the

remainder of the contract.
The first two provisions, present in both cai-mtra4 ts, iii-

.)Ived the liability of the board to pay for the repla,Tment
of dentures and eyeglasses which were not otherwise cover-
ed by Workmen's Conipensation, and to pay for the repair

or replacement of clothiug damaged or destroyed in the
performance of the teachers. duties. The state compinAler
found no statutory authority for a union free school dis-
trict to reimburse a teacher for these items This opinion,
the court found, fail d to consider certain sections of the

education law %vhich provide statutory authority for school
districts to reimburse teachers for expenses incurred in the
performaece of their official duties. The court held that
this language was sufficiently !woad to permit the type. ot
reimbursement contemplated by the agreement, and, there-
fore, that the school board had the att,bority to bind itself
in this instance.

The third provision related to payments tc _eachers,

either in the form of salary increases (1968-69) or lump-

sum reimbursement (1969-70) in either dollar amounts or
percentage of cost of tuition for taking and completing
graduate courses. Tlw, comptroller found no statutory
authority for these payments. The court agreed, saying that
if such payment was to he considered a salary increase, it
must satisfy tlw definition of salarycompensation for
services _rendered. The court found that the taking of
courses did not satisfy this definition unless a term or con-
dition of employment required the teacher to take the

courses as part of his over-all services rendered to the school
district. The only statutory authority _for straight reim-
bursement was for expenses incurred in the performance of
official dutk,-, There was no evidence in the record that
indicated that the school district required additional
graduate studies as a condition of employment. This action
of the board, in agreeing to the payment, was held to be
ultra vires.

The final question of monetary payments involved the
payment of a retirement award during a teacher's Lnal year
of teaching prior to retirement. "lhe comptroller had found
the payment illegal. The court said that the payment was
not a violation of the equal protection clause since, a board
of education is granted broad authority to determine and
agree to teachers salaries above the state-mandated mini-
mum so long as there is no discrimination by sex. The court
found the final-year increase to be additional compensation

tli.it wa not arbi ry since it -I paid to all eli4rilde teach-
er,. nor was die pav merit ninea,ineibli' or au tinctro,titu
tional gilt a, ruled by the eomptroller, To receive the in-
creased iniA ment a teacher had to render full and 4.01111)1pp.
teaching service during the hind year. The emir' held diat
this was a term and r(ondition 01 employment that the
hoard had full authority to agree to and bind itself,

The final disputed provision int olved .itlmuiiiii.tm'!1to
actions that affected tenure teachers tieing made subject to
the grieVanrc prOVedlIn' of the agreemeut. In resolving this
issue the eourt 4.onsidered the statute estaldi.-hing a 'panda-
tory employee, grievance procedure tor all units oi will
overnment s district and . definition 11.

_ , . .

a grievance therein, the teacher tenure law. and the Taylor
law. TIvreupon, the '..ourt concluded that any action in the
nature 0i diSViplinarY proceeding affecting a tenure teacher.
or the dismissal or removal of a tenure teacher (amid not be
made subject to the grievance procedure, but that actions
relatinv to the supervision of such teaehers, including non-
disciplinary transfers or adverse performance evalnation
would appea be proper subjects for the jpocedure,

Board I. Fducation. Union Frei! School driet
,Vo. Vational Edneaiion rsoeiation
:311 N,Y.S.2d 370
Supreme Court of New York, 1: ial Tern',
Suffolk (:ounty, 7day 13, 1970

The Board of Education of Union Free School District
TNu . 3, Town of Brookhaven, sought a preliminary iujunc-
tion against the New York State rfeachers Association

(NYSTA) and the National Education Association (NEA) iii
connection with a release by NYSTA of an "urgent advi-

sory." This release stated that the school district "was not a
fit place for teachers to work and called 'upon all teachers

in the State not to make application or take employment iii

[the district] until the current, situation lvtween the

seho4)I district and the local teachers association ] is re-

solved. ' 'Fhe school board claimed that more than 100,000
teachers in the state are members of N-Y'RTA and that as
such they are sufeet to COlkitire, suspension, or expulsion if
they fail to comply %Atli thr "urgent advisory," The schoo.
board asked that the two organizations be enjoined from
continuing the advisory in effect and that, they lw required
to advise all local associations and all others to whom the
advisory h Id been distributed that it was of no force and
effect; and that they further be enjoined from imposing any
sanctions against the board of education and threatening
any sanctions against any person applying for employment
with the hoard.

NYSTA contended that its membership was little more
than half of the public-school teachers in the state and that
there is no risk of censure to teachers who do not follow
the recommendations of the urgent advisory, Thc Associa-
tion also produced newspaper articles in which the district
principal was quoted as saying that there were sufficient
applications for employment to fill all vacancies in the
school district.

Under the total circumstances of the ease the ourt
found that there was not a sufficient showing of damage to



jii-Iil t 114 I IIIII ee preliminar\ injunction. lhre \vas
4444 tho N4; \ to -TIM, it: nourotthn-mto titetu=

her,. and ill tact the organization had rejected a formal
resolution thit it do so. 1 .astiv . it appeared to the court
that the riidits of the association, under the First \ mend-

meld iiiihI be impaired Irs thv of a prelimularv
injunction. Stich an injunction. the court said should issue
oitl\ .,i14.11 the pot:Altial harm III Lilt !Mani td.
\vas substantial and imminent. and this did itot appa to lie
the cas here. Tile request for ale temporary injtinction w-as
therefore denied.

lioard of Education tn eon Free School Dist,-
AT( . 27 r. WOSt Hem stead Chapter Bratwh II
of the New York State Teachers ssociali-m
:31 1 N.Y.S.2(1 708
Snprenie Court of New Y( rk Spe: ial er
Nassau Comity, Part I. Alav IR, 1 970.

The suiii,oI board sued to enjoin the teachers associa-
ti( II from issuing news releases or making public statements
in violation of the cortract between the parties, for a judg-
ment nquiring that the grievance procedure in the contract
h. used, and for damages. The teachers association had sent
telegrams to the superintendent. the high-school principal.
and members of the board of education, demanding of each
of them his resignation for "full and sufficient reasons
known to you."

The grievance 1itetlu re that the ard belie% d the
teachers association sh 1(1 have utilized instead of the
public statements, granted the right to present a grievance
only to an individual and defined grievance to be "a coiw
plaint concerning the violation, application or interpreta-
tion of a stated :-:pecific provision of this agreement as to o
matter expressly covered by this agreemetw" The reasons
that the association demanded the resignations did not con-
cern the violation, applicatiem, Or niterpretation of a stated
specific provision of the contrt. Accordingly, the court
granted the motion of the association to dismiss the action.

Friedman v. Union Free School District
No. I, Town of Islip
314 F.Supfb 223
United States District Court, E.D. New York, June 15, 1970.

The president of the Bay Shore Classroom Teachers
Association sued the school district on behalf of himself
and all other teachers in the district. The suit charged that
section 11F-21 of the Administrative Manual of the district
barring all but "routine internal distributions" to teachers
of materials of the Association w-is unconstitutional.
Routine internal distributions was defined as notices of
meetings, eleciions, election results, and social events but
did not include newsletters, position papers, or other com-
munications which did not concern themselves with the
routine operation of the exclusive negotiating avid_ The
policy was interpreted so as to bar not only distribution in
teachers' mailboxes of the bawled material but also distri-
bution at all tirnes in the halls, lunch-rooms, parking lots, or
any place on school premises The teachers distributed
copies of a magazine through laculty mailboxes, thus pre-

cipitating this action.

The )(nation charged that the rule depm col teachers
itwir 4Ltont44444,4t fre4 ,,,t1 ;11

the First id Fourteenth -\ mendincuts. The school hoard
maintinued that it had the inherent :inthority to promulgate
and enforce such rules and re!ridations. It ar!rtied that its
pol;c was reasonahle hecanse it preve.:ted the school hoard
from becoming a censor of material distributed on school
premises. There %SiN kirdIfT tor OW lwarerr,

behind t114' provision that 1ii iio1it preserves
order in the sHioots and prevents disruption (hiring periods
of negotiation. There was no specific allegation by the
school board that any disruption had ever taken place,

The court found to he vithout merit the contention of
thr board that it had an absolute vested right as owner of
the school premises to (lirect how its facilities would be
nsed. While the hoard was the owner of the school prop-
erty; the court said, that alone could not justify its promul-
gation of the regulation in question. Turning to the reason-
ableness of the regulation, the court found that the ra-

male of the board that distrioution caused tension and
turmoil concerning negotiations, did not c(unport with the
Tinker decision in which the Supreme Court said that mere
fear of disturbance will not support a regulation that
impinges upon First 2kniendment rights. The court also said
that the board could accomplish its objective of not being a
censor by ivrmitting distrilmtion of all material that did
not in fact substantially interfere with or disrupt the
school's operation. The c(Jurt declared the regulation void
on its face and in its application as an overbroad prohibi-
tion of the First Amemhnent rights of public-school teach-
ers, and enjoined its enforcement.

The court also answered two other contentio I the
board, that this was a matter for arbitration and that the
teachers were estopped from challenging the regulation
since it was incorporated by reference in the contract that
they had negotiated. rrhe teachers had attempted to have
the administrative provision repoalcd during negotiations
and had been unsuccessful and were unwilling to give up
other items to obtain removal. The court said that the
teachers could not be put in a position of having "to pay
(!iterally and figuratively) for their First Amendment rights.
This is a price that the state is constitutionally prohibited
from extracting," In view of this, the court, not arbitration,
is the proper forum to determine the constitutionality of
the regulation.

Ilelsby v. Board of Education of Central
School District No. 2 of the Town of Claverack
312 N.Y.S.2d 355
Supreme Court of New York, Appellate
Division, Third Department, May 27, 1970.

(See Teacher's Day in Court: Review of 1969, p. 41.)

The Public Employment Relations Board (PERB) peti-
tioned the court for a judgment enforcing its order
directing the board of education to reinstate a teacher. The
trial court denied relief and PERB appealed.

The teacher had been denied tenure after having served
a three-year probationary period despite the recommenda-
tion for tcme by the superintendent of schools. During
her employment the teacher had served as president of the



!Heal icher, as, ailed 11 had taken part in prnhinrizil
licgLI1W1,01V- ird of dueatime The teacher filed
a eone;daint Nvi tha( her employment had
liven I( rminated a, on act of reprisi!i beeanse of her org(mi-

ioi.d1
The VERB held a hearing uuI41 found that the teacher

had heel, denied tenure because of her a,.tiyitie in the
teachers association. The school board was ordered to re-
instate the leichor and to compensate her for lost pay. 'Fun
school hoard asked the eonrt to dismiss the PERI3 petition

and to set ziside the findings On the ground that Ow
PERU was without jurisdiction to consider nd decide an
alleged reprisal, and that the procedure killowed by the
teacher was contran; to the state tenure law.

ti11eSii6n on appeal was whether the 'faylor Act
(negotiation statute) gave PERU the right to regulate unfair
labor practices. The appellate court concluded that PEKB
did not have the authority to order the boacd of education
to reinstate the teacher unless such authority Was expressly

given iii the Taylor Act. Since it was not, PERU exceeded
its jurisdiction. The court said that if the rele.;o1) for the
dismissal of the teacher was her -association activities" in
violati(n1 ()I' her rights under the 'faylor Act, her remedy
was under the Education Law. The judgment of the lower
etnirt was affirmed.

Lawson V. Board Education i Vey

Central School District
307 N.Y.S,2d :3:33
Supreme Court of New York Broome County,
February 2, IWO.

Officers and members of the Vestal Teachers Associa-
tion brnight an actioa seeking an order to restrain the
board -4 education from making payroll deductions against
striking teacher:4 under the Taylor Law. That law provides
for payroll deductions at twine the daily rate of pay for
each day missed because of a strike. The teachers alleged
that the determination of the superintendent that resulted
in the deductions was incorrect in that the notice sent to
the teachers did not satisfy the provisions in the Taylor
Law and that the portion providing for the deductions was
unconstitu tional,

As to the first allegation the court ruled that the notice
substantially complied with the statute and was sufficient.

The court then considered the contention of the teach-
ers thaj a portion of the act relating to payroll deductions
against striking teachers was unconstitutional on the
grounds of a denial of due process of law. The court noted
that the statute provides that where it has been determined
that an employee has violated the statute and has received
notice of the determEnation, he may file an affidavit
supported by documentary proof to show the contrary.
The statute additionally provides that if the chief executive
officer decides that the affidavit raises a question of fact
which would exonerate the employee, a hearing officer
shall be appointed to determine whether or not the em-
ployee did violate the statute. It was the opinion of the
--ourt that if there was an issue of fact, under the statute a
hearing officer must be appointed. Further, the court said

the statute specifically provides that any decision of that

officer is re-iewahle in the
Adnet'S. 11)1UL

denied (hie process

roller these eircion-
licluded that the teachers %Vero not
1 the petition was dismissed.

TO a Central nigh Schoo/ District
No. 0 1. Board Qf Education, Central High ,45chool
Distrie :No. Nassau Count:
:312 N. Y.S.21I 252
Supreme Court of N York, Appellate I 'vision,

:mid Department, June o'L 1970.

The teachers association applied to the court El on-
firin au arbitrator's award of payment for accumulated sick
leave to the estate of a deceased teacher. The trial court
dismissed the application (305 N.Y.S.2(1 724 (1969)) aml
the assoeiation appealed. The contract between the assoeia-
ti(ni and the board of education provided that the estate of
a deceased teacher was entitled. to payment for :20 percent
of accumulated personal sick leave for service up to and
including 15 years, The trial court held that the provision
violated the section of the state constitution barring a
municipal corporation from making gifts of public funds to
private citizens. This constitutional barrier has been held

not to apnly to pow:ons. vacations, and other inducements
to continued employment, In the opinion of the appellate
court, sick leave as a condition of employment was in the
same category as the other inducements since the payment
for unused sic!, leave discourages unnecessary absences and
influences the teachers to continue in employment. The
court concluded that payment for unused sick leave when
an employee dies in service was not a violation of the state
constitution.

The hoard of qltication argued also that the payment
for unused sick leave was beyond its power, and relied on a
letter from the state department of education to that

feet. The appellate court disagreed with this interpreta-
tion, noting that a board of edueation is granted statutory
authority to make rules and regulations governing leaves of
absence with or without pay. Also, the state law requiring
collective bargaining intended ,hat the agreements between
school districts and teachers tssociations provide for the
terms and conditions of empl-)yment. Taking_ these provi-
sions together, the appellate court concluded that the legis-
lature intended to place the responsibility for making agree-
ments for the hiring and compensation of teachers on the
school districts and bestowed ample powers on the districts
to deal extensively with the conditions of employment, in-
cluding the granting of sick leave,

_Concluding that the provision for the payment of un-
used sick leave was both constitutional and within the
power of the board of education, the appellate court re-
versed the decision of the lower court and confirmed the
awards of the arbitrator.

Wakshull v. Helsby
315 N.Y.S.2d 371
Supreme Court of New York, Appellate Division,
Third Department, November 10, 1970.

The State University Federation of Teachers sought re-
view of a decision of the Public Employment Relations
Board (PERU) which in a representation dispute established



a state-wide ne(!otiating tont f prolessim I cm I )1

the slate uniersit% tem. Clic onion had
separate units on ach campus 1( resolve 1111i11 and a

InCal reprrsIlltahves it negotiate with tilt eViltrai
ad1111111-Aral1011 1/1 the tiniversity state-wid issues. .11ter
lengthy hearings the director of representation decided and
PERI; affirmed a state-wide unit made up of both aadmic
and administrative professional cniplok ecs.

Thr union first urged that the definition of a state-wide
unit \vas arbitrary, capricious. and without substantial
evidence, The court disagreed and found substantial
evidence to support PERB's determination. The court also
found no merit in the union's madman))) that assoviate and
assistant deans should not he in the negotiating unit. The
court held that the fact that there may lw some conflict of
interest between the deans and the faculty, owing to the
supervisory duties of the &ans. does Bot compel the exclu-
sion of the deans front the unit. The final contention WaS

that PERB violatA one of its own rules by permitting inter-
vention in the proceedings by tlw Faculty Senate since it
was ilut an employee organization under the statute, In
rrjrl hug this contention, the court said that even if the
Faculty Senale was not a bona fide employee organization.
its individual runnbers were public employees who are per-
mitted to intervene under PER13 rules.

The decisWm of PERB relating to a state-wide
negotiating unit for university prokssional personnel was
affirmed.

Zeluck v* Board of Education of the City
School District of the City of New Rochelle
307 N.Y..3.2d 329
Supreme Court of New York, Westchester County,
,lanuary 6, 1970.

Officers and members of the New Rochelle Federation
of Teachers brought suit to enjoin the school hoard from
making payroll deductions against teachers who* had en-
gaged in a strike. Their petition alleged that the Taylor
Act which regulates relations between teachers and the em-
ploying board was unconstitutional. The Attorney General
of the state of New York sought to dismiss the petition.

Plaintiffi claimed a denial of qual protection because
the_ Taylor Act permits disparate treatment between public
and private employees. The court rejected this claim since
the New York courts had previously upheld the act against
such claim. The plaintiffs next cc atended that the Taylor
Act infringed upon free speech and association because it
prohibited public employees from engaging in a strike. The
court disagreed with this contention also. It stated the'
courts have repeatedly held that the right to strike is not
essential to free association, that this right is subordinate
to the right of the state to prohibit strikes. Thus, the strike
prohibitions in the act were no grounds for holding the act
unconstitutional.

The plaintiffs argued further that the provision of the
act for payroll deduca..4ins _of two days' pay for each day
the employee 18 found to have engaged in a strike is un-
constitutional in that it constitutes a bill of attainder. The
court found this contention to be without merit. The
statute requires that notice of charges must be served upon

6 I

each teacher who l411T11I III a stri
citscd 01/i/ 'Li) h".

hiliiiii 1%-i1.1) chirf I.\ )1firci-

:A11)1)0111141 proof. The school official must then determine
the ease. and all\ sueli determination is ievalde in the
courts. The cowl ruld tliat these procedures constituted
sufficient (hie process. \lotion ()I the attoriteN gen)'ral to
dismiss the pCtillf )11 V:1, granted.

North Dakota

State C.
177 iN.W.2(1 751
Supreme tamrt rth Dakota..Iune 2. 1970.

Three teach appealed their conviction
contempt of court under a state statute which provides that
a court may punish for criminal contempt any person pithy
of "willful disolwdichce of any process or order lawfully
issued or made by it.

The contempt citations arose after the teachers
oieketed in violation of a permanent restraining order en-
joining the,' and all other teachers from "conducting anv
pieketing, work stoppage, or strike against minot Public
school District No. I. The individual teachers were re-
strained from continuing to remain unlawfully absent from
their classrooms. Co, ies of the order were served upon each

the three teachers. Following the hearing on the con-
tempt charge, the teachers were sentenced to :30 days in
jail, which was suspended, and were tined $250 plus court
costs.

In support of their appeals the teachers asserted that
the contempt statute was unconstitutional in that it per-
mitted their eases to be tried by a judge without a jury. The
court stated that criminal contempt was a crime in every
essential respect, and this being so, the question was
whether or not it was a crime to which the jury provisions
of the federal and state constitutions applied. In reaching
iLs decision, the court relied on a decision of the Supreme
Court of the United States which held that there must be a
j iry trial on a contempt charge if it is serious, but that
petty contempts may be tried without a jury. The Supreme
Court did not define petty or serious offenses, but went on
to say that when the legislature has not judged the serious-
ness of the offense by fixing a maximum penalty, the hest
evidence of the seriousness is the penalty that actually was
imposed.

In tile instant case the state supreme court found that
where the legislature had fixed the maximum penalty as 30
days in jail and a fine of $250 (which was the penalty
imposed OD the teachers), the charge amounted to petty
criminal contempt. Therefore, the teachers were 1101: NI-

_led to a jury trial.
The next assertion of the teac ters was that their con-

duct was protected activity under the federal and state con-
stitutions which guarantee the right of speech and of peace-
able assembly. The court found no merit in this contention,
saying that the teachers had not seen fit to challenge the
order of the court through orderly legal procedure but



rathor cho,c to it!-I eourt stated that
win lIiiirIL wendit of authority in the eountrY holds that he
state may deny its employees th- ritht to strike lind HMV

[ticketing.
The final contention of the teachers wa-,, that the

charge of criminal i!ontempt was improper because the trial
cond did not find that tlic picketing impeded a govern-
mental function or that the picketing was violent or other
04a1 peaceful. The court noted that the injunction that the
teachers violated enjoined any picketing. work stoppage, or
striking and required that the teachers return to their class-
rooms. The teachers violated this order, and the fact that
th,.! picketing was peaceful was immaterial. The court held
that even peaceful picketing may he enjoined if it is used
for the purpose of fostering an illegal strike against the
government. The convictions of (lie teachers were upheld:

Oregon

Owens ii..School District No. BR
473 P.2d 678
Court of Appeals of Ore
August 13, 1970.

(Se(. page 20.)

f Umatilla :a

n, Department 2,

Pennsylvania

7 SCII 001 DI Ir I Of City -)1. Scranton
:1,(1 370

Supreme Court of Penns -Iyani;
\larch 20, 1970.

(:-;ce Teacher's Day in Cour Ie,ie ii of 196! II

Following a teacher strike in S -anion. the teach 'Ts
were !Trait led an increase in salary. A private citizen bronght
rmit challenging the right of the school board to grant a
salary inewase to the teachers who struck in view of a state
statute that denied salary increases for three years to strik-
ing teachers Thc trial court dismissed the complaint and an
appeal was taken.

The state supreme con irt. aft rmed the distoissal and an
amended complaint was filetL This was likewise dismissed
and another appeal was taken. A 1968 amendment to the
state law provided that -any contracts, rights, tenure rights,
or other privileges of terms of employment heretofore in
effect in any school distriet_arc hereby ratified, confirmed
and made valid, notwithstanding the teriw, or provisions of
any other act or that the sante may have heel' done without
previous authority o taw," The st ay supreme court held
that this amendment effectively ratified the actions of the
Scranton school district regardless of their legality at the
time they were underlakerL The dismissal of the complaint
was affirmed,



LIABILI`F 4)Ii, PUPIL INJURY

A rizona

I,arren tz 1, ;(11I(!g

1.62 l2d 8114
,,:niprcnie ( ourt of Arizona hi 1)16 i
)ecein her I 6, I 969.

A seventh-grade pupil sued his teacher, th principal,
and members of the school board as well as the
&Anil hir assaidt and battery alliTzedlv committed by the
teacher. The court dismissed the case as to the members of
the school hoard and the principal. The case was tried as to
0;4. teacher and the school district and resulted in a jury
vt_rdict ill favor of these defendants,

The incident from which the suit arose Logan when the
pupil was called Out by the teacher on a close play at first
base during a -softball pine. The student alleged that he

walked away "kicking the dust" and the kacher grabbed
him by the throat and slaulnied him into the backstOp. The
teacher's version was that the pupil used coarse language
when called out and that the teacher pushed him and told
him that his language was improper.

The pupil contended on appeal that the court wa:-; in-

correct in not allowing ill evidence prior similar acts com-
mitted against other pupils, 'Me pupil conceded that the
evidence was not admissible to prove assault and battery in
this ease, but the evidence should have been admitted to
sho', knowledge, intent, and malice and for the purpose of
showing the right to punitive damagi s. rf he court disagreed
with these contentions since it was clear that for this pur-
pose such evidence was not admissible.

The court said that it is a well-established principk in
an action against a school teacher for damages for battery,
that corporal punishment which is reasonable does not give
rise to a cause of action for damages against the teacher.
There was a conflict in the testimony and the jury had
accepted the version of the teacher. Prior acts of assault
upon other pupils at other times and under different
circumstances could not be admitted as evidence on the
question of whether the act complained of here was for the
purpose of discipline and would have no validity to show
malice toward the pupil.

Judgment of the trial court was affirmed.

California

Dailey v. Los Angeias Unified School District
470 P.2d 360
Supreme Court of California, in Bank, Ju 1970.

Parents of a deceased high-school_ student brought a
wrongful death action against two teachers and the school
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district. The .rial rourt directed a verdict ill favor of the
teachers and the school district. The appellate court af-
firmed (8,.I, Cal.liptr, 325, 1970) and the parents apticaled.

'i he ac;dent giving rise to this action .n.eurred during
the lunch period as the deceased student and three of his
friends proceeded toward th gyinitasinm Imildin!r where
their next class wa:4 to be lid d . rIVIV stopped outside the
building where the student and one friend enpiged in slap
boxing" Which is a form ((I boxing using open hands rather
than clenched fkis. !NIthough the students appeared to be
enjoying the aetivity and no hard blows were struck. the
student ell backwards and suffered a fractured skid! IvIlieh
resuhed iu his &mit a few hours later.

The parents maintained that the di4riet was negligent
in failing to supervise the students during the lunch hour.
According to the plan of the school district, the physical
education department had general supervision of the
gymnasium (area. The chairman of that department, who
was one of the defendants, testified that while his depart-
ment had supervision ditties in the area, he had never been
told to make sure that some particular teacher was to super-
vise on a partieular day. He also testified that there was a

teacher on duty in the "gym office" during the lunch
period On that day; however, he was eating his lunch and
preparing lessons and not sitting in a position ro observe the
accident.

The sole question on appeal was whether die motion
for a directed verdict was propc-4 granted by the trial
court. Under applicable case law, the granting of the
motion would have been proper if "giving to plaintiff's
evidence all the vglue to wls.ich it is legally entitled, herein
indulging in every legitimate inference which may be drawn
from that ,..vidence, the result is a determination that there
is no evidence of sufficient substantiality to support a ver-
dict in favor of the plaintiff if such a verdict were given."

Before deciding whether the evidence was sufficient to
support a verdict in favor of the parents, the court consider-
ed what duty, if any, is owed by the school district to
students on school grounds. The court noted that
"California law had long impose I on school authorities a
duty to 'supervise at all times th ...! conduct of the children
on the school grounds and to enforce those rules and regu-
lations necessary to their protection." The standard of care
required in c:irrying out this duty, the court said, is that
degree of care which a person of ordinary prudence would
use under the same or similar circumstances. Lack of super-
vision or ineffective supervision could, under California law,
constitute a lack of ordinary care by those responsible for
student supervision. Also, under the California Government
Code, a school district is vicariously liable for injuries proxi-
mately caused by the negligent supervision,
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' u1111114)11 in( I Id I In skid, n
death w: at.ed hV IMIStrig Woil Id (Mt
pri.chldr a funliw( 01 negligence on [he part of the school
authorities, doleseent high-school students are not adults
and should not be expected to exerci,e the same degree of
discretion, judgment, and concern tur the safety of them=
sel, es nd others as is a,sociated lull maturity.

The court then came to the question of wheth r he

evidence was sufficient to upport a finding of iirgIig
supervision. There %vas evidence that the department head
had failed to develop a romprellensive schedule Of super-
% ising assignments and had neglected to instruct his subor-
dinates LI UP Vhai WaS CNI)Olvd PI 01111 while they were
supervising. There wos also evidence that indicated that the
teacher on duty had not devoted his full time to supervising
but ate lunch, talked on the phone, and prepared future

assigninents. Neither of the two teacher-th4emlants
heard or saw a 10-minute slap boxing match that attracted
41 crowd of 30 spectators imd took place withiu a few feet
of the gymnasium building, The court said that "from this
evidence a jury could reasonably conclude that those em-
ployees of the defendant school district who were charged
with the responsibility of providing supervision failed to
exereise due care in the performance of thi, duty and that
their negligence was the proximate eaus,:, of the tragedy
that took Nliehaels life. The fact that onother student's
misconduct was the immediate precipitating cause does not
compel a conclusion that negligent stweryision was not the
proximate cause of the studeut's death.

The court concluded that there was evidence of suffi-
cient substantiality to support a verdict in favor of the
parents and that the trial court erred in granting the motion
for a directed verdict in favor of the school district and the
t%vo teachers. That judgment was reversed,

Colorado

rn old t% Iltifling
474 P.
Colorado Court of Appeals, Division ll,
September 9, 1970.

A high-school student and his parents brought suit.
Fainst a coach and the principal to recover damages for

injuries the student suffered at a nhool outing The student
had broken his leg when he was pushed from a retaining
wall by another student. The injury occurred during a high-
school lettermen's outing at the coach's mountain cabin.
The plaintiffs ckimed that the coach and the principal had
condoned the activities leading up to the accident and were
negligent in their supervision.

The trial court had granted the motion of the coach
and the principal for a directed verdict against them based

on another Colorado decision denying relief to an !lerrien-
tary-school child hurt on a playground by another pupil.
The plaintiffs appealed.

In affirming the judgment, the appellate court said that
in the present instance the facts supporting the trial court
verdict were even stronger tlum in the judicial precedent
which was correctly applied. In the case at hand the stu-
dents were between 16 and 143, and it would be expected

would ciciriocumorc
schi;o1 children. Also. in the prior case the primary reasoui
for the leacher heing on Ow grounds was to superviso
children, while in this iir,tance the coach and the principal
werc pre;-ient to lu;st the outing:. The appeliale court agreed

with the trial court that the evidence was insufficient 10
cast. to a Jur\

IONVi

SprUng r. Rasmussen
180 N.W.2d 430
Supreme Court of ober I 97ft

The Rieeville Community School District
from the trial court derision in a pupil injitry ease. The trial
court had overruled the school district motion to dismiss

the action for failure to comply with the stawtory notice
provisions. The high-school senior in this CaSt, had been
injured itt physical education class while performing a
tumbling exercise. Hie parties agreed that he was in-
capacitated by his injuries for 87 days. Notice of the injury
was given to the school district 136 days after the aecident
or 49 (lays after the student recovered. In response to the
suit brought agamst the school district and the physkal
education teacher in charge at the time of the accident, the
district pleaded the statute of limitations. State law pro-
vides that notice must be given within 60 days of the injury
and int:hides a provision stating that "the time for giving
such tioti-z..:_! shall include a reasonable length of Ow, not to
exceed ninety (90) days, during which the person injured is
incapacitated by his injury from giving such notice,"

1,, its appeal, the school district maintained that the
duty or giving notice rested on the father of the student
and not the student. Tlw appellate court disagreed, noting
that the statute expressly imposes on the injured party the
duty of giving notice. The school district also maintained
that the total allowable time for giving notice was 60 days
if the party was not incapacitated and 90 days over-all
otherwise, and charged that it was error for the trial court
to interpret the statute to allow the injured party up to 150
davs to give notice. A literal reading of the provision led the
court to conclude that the legislature intended to permit an
injured party to defer the services of the 60-day notice of
loss or injury for a period of 90 days or such shorter pe.ilod
as the party might be incapacitated, tinder this interpreta-
tion, a 150-day maximun period was afforded. Since in this
ease the pupil was incapacitated for 87 days and notice was
served 49 days later, the appellate court held that notice
was served in conformity with the statutory requirement.
The decision of the trial court was accordingly affirmed

Louisiana

Mogabgab v. Orlani Parish School Board
239 So,2d 456
Court of Appeal of I ,ouisiana, Fourth Circuit,
July 15, 1970; rehearing denied, October 5, 1970.

The parents of a deceased high-school student brought
a wrongful death action against tke palish school board, the
head coach, an assistant coach, the principal, the superin-
tendent, the supervisor of the health, safety, and physical

64



education diisi and an insurai 11114;111V I he trial
court dismissed till- ,lt1i4411 willnait %crown reason ;11O1

11 I. 1,11/111ided,

1I11' parents allered that the death o their son re..1:1i,
from the negligence of the defendants in failing to 1)lrl(Il'fII
their providinT a!! nocess.iry
guards to prevent accidents. injury, and sickness of football
players and in failing to provide prompt treatment when
such occurs. ,Although some of tn facts were in dispute. it
appeared that tlw student became ill at football practice al
5:20 p.m. and that shortly thereafter was put on the team
bus to return to the high scho(d. The boy was laid on a

floor of the high school and covered with a blanket. An
unsuccessful attempt was made to give him salt water. At
6:45 p.m. his mother was called and she telephoned a

thwtor who arrived at the school at 7:15. The boy was
pinediatel7 taken to a hospital where treatment was

begun, but his condition worsened and he died zit 2:30 a.m.
the next day. The cause of death wa heat exhaustion and
heat strokt%

One of thc do ttirs who treated the student testified
that covering a person suffering with heat exhaustion with a

blanket is the wrong thing to do and that time is of the
essence in such a ease and quick treatment is ineessary so
that the processes caused by the illness do not reach an
irreversible state. Tlw doctor did not give a positive answer
that the noy would not have died had he received im-
mediate medical attention, but said that his death would
have been much more unlikely had proper medical treat-
ment been instituted when the boy first staggered and
informed: the eoach that he was

The appellate court said that it was plain that the two
coaches present were negligent in denying the bov medical
assistance and in plying an ill-chosen first aid, and that the
parents had proved this negligence. What was not proved
was that the boy would have certainly lived if brought to a
doctor sooner and for what precise period of time the con-
dition remained reversible. The court did not think that the
law demanded such flawless precision and said that taken as
a whole the record supported the premise that it is more
likely than not that the student would have survived with
reasonably prompt medical attention.

The court held that the record did not support a negli-
gence charge against the principal, the supervisor of the
health, safety, and physical education division, and the
superintendent since thGy were unaware of the happenings.
The claim against the insurance company was no longer
before the court. The court concluded that a claim against
the two coaches and the school board had been sustained
and awarded each of the parents $20,000, besides funeral
and medical expenses. To this extent the judgment of the
trial court, was reversed.

Maryland

Segerman v. Jones
259 A.2d 794
Court of Appeals of Maryland, December 9, 1969.

A fourth-grade teacher left the classroom for a few
minutes on school business while the class was engaged in a

ram ol tc:,,1H

1it ti III m1,\ h

1)11,11=11 117., 111 an III1Ii'I' Lit_I ii,iliiiti

chli)ped. hyoudit LI ho uld Ii tcacher.
thr h

1hr !wad_ V.,

1:111 -1,1,111t 111

rendered against the teacher. who appealed.
The I'Viticnce showed that the exercises 1% re being

perlormrd in the children s regular classroom according to
directions triVell 1)11 a record with which the children were
supposedk all familiar. The teacher had played the record
through once for the children to hear and then -aw that the
exervises Nvere properly under way before departing the
classroom. There was also eidenee that the 1MV Nvho
caused the injury VaS a physically active child who required
somewhat more supervision than otlwr pupils.

The appellate court concluded that the abst ice the
tea,!her from the classroom wa.,. not. as a matter of law, the
proximate cause of the pupil's u6nry. The court said that
even the teaeher-s presence could not have prevented the
ipjury, nor was the injury reasonably foreseeable. Rather,
the injury was caused by an intervening and wholly unfore-
seen forcethat the boy left his assigned place atul did not
do the push-tips as he had been instructed to (I() them.

Judgment against the teacher was reversed.

Michigan

Cody v. Sou thfie athrup School Dis
181 N.W.2d 81
Court of Appeals f higan Division 2,
June 26, 1970.

An injured high-school student appealed from the trial
court judgment in favor of the school distria The girl had
fallen and had broken both arms while performing b.

gy inniastie exercise on a "mini-trautpoline in her physical
education class. The school district had raised the affirma-
tive defense of governmental immunity and the trial court
had granted the district's motion for summary judgment.

The appellate court found that under Gee common law
doctrine of immunity the school district was immune from
'liability for its negligent acts while in pursuit of a gmern-
mental function. The court then considered whether con-
ducting the physical education class was a governmental
function and concluded that it was since state law man-
dated that physical education programs he conducted in the
schools and Michigan courts have liberally determined the
scope of activities within the physical education program.

However, even if the state was engaged in a govern-
mental function, it was liable by law for torts arising out of
a dangerous or defective condition of a public In
this case the accident occurred in a public building, but the
appellate court: agreed with the trial court, holding that
since no allegation was made that the "mini-trampoline"
was improperly manufactured, negligently erected, or
dangerously maintained, this exception to immunity was
not applicable. The action was based solely on the alleged
negligence of the supervising teacher and the school prin-
cipal.



thC appCilatC C urt eon aded that the ra4 t that

the school district carried liability insurance did mit pre-
clude die district from asserting the defense 01 gterri-
111411t,Il immunity. The court in.ited that school (:i,--tricts

. .

m)1st pronct theinscl, s in instances of injurie, resulting
from motor vehicle accidelos and dcfecti buildings \viler('

inointinitY has been statutorily abrogated.
The jild:Ttitent of the trial court in fa r of tin It 1

district \vas 1116111-n.(1.

Oregon

Hutehis Toeu
476 P.2d HI I
Court of Appeals of Ortgcm, Department 2,
November 1 6, 1 970.

An injured highseltool student
lower court judgment, dismissing his suit against School
District No. zl.Jackson County, .iind the school chemistry
teacher. The sindi:nt had been injured when a cannon

fueled by explosives made by the student and a friend
exploded prematurely btirning both hands of the student.
The trial court had dismissed the rase, based on the school

district's defenses of contributory negligence and assump-

tion of risk on the part of the injured student.

t

It appeared that the injured student and his friemi had
-ln,dgcred- the chef-in-Iry teacher for potassium ildorate

ust firewoeks experimentation. After reinsing se\ eral

time:, the teacher gave in and gave the -Audents the PWCier-

cd chenfwal. A few day!, later, [hi' criend. without the

teach,: knowledge. look the s:line chemical in crystalline

form from the chemical storeroom. The injured stil(1,mt-s
complaint charged that the teaeher -supplied- him with
potassium ehlorate. The two students testified that it was
the crystalline form of the chemical which was used to

make the explosive.
There was also ,!vidence that the students had a hook let

From which they were pRparing the mixture and that the
instructions carried warnings about the dangerou,aiess of
the clicinical and that the chemistry teacher to whom they
had shown the kioklet cautioned them and told tlwin that
they wait! have supervision. rl'he studcnts testified that
they knew that the booklet said that the formula for using
potassium chlorate was vTy powerful.

The appellate court concluded 1mm all of the evidence
that the injured student had knowledge of the risk involved
in the experiment and that he WEIS contributorily negligent
as a matter of law. The derision of the trial court was
affirmed.
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Arkansas

PyIe Web/
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Supreme Guth of Arkansas h to her 12, 1970.

A retired teacher brought a mandamus action against
the Board of "Frustees of the 'reacher Retirement System
iiid its executive director, asking the (7(111 I 10 declare
1969 state law ineffective w to him. The. former teacher
\vas employed by a federally funded state agency and had
been receiving teacher retirement benefits since 1964. The
1969 law prevented retirants from drawing teacher retire-
ment benefits while on the public jutyrolis. The teacher
argued that his rights had already become vested and that
the act was ineffective as to hnn. The lower court granted
the writ and the 13oard of Trustees appealed.

The state supreme court noted that it had previously
held that chancery courts were without jurisdiction to enter
writs of mandamus. Therefore, the action was dismissed
without prejudice so that the retired teacher could pursue
any Other legal remedies that he might have,

Illinois

Stuff v. Teacher's Retire eri

N.E. 2d 504
Appellate Court of Illinois, Fourth District,
October 29, 1970.

The lower court had affirmed the action of the Illinois
Teachers' Retirement System in denying an applicant a pen-
sion and in tendering a refund of all of his contributions.
The former teacher then appeLded. The teacher had taught
for five years and then entered the military service during
World War II. He continued to make contributions to the
retirement system for some 20 years ending in 1963. At
that point he would have qualified for benefits if he had
been old enough to be eligible to receive them. In 1964, he
was retired from the Air Force with "military disability
retirement" owing.to a heart condition.

The retirement sytem had denied him benefits, based
a state statute which provides that "all service credits

hereinahove described shall be effective only if not used for
credit in any other statutory tax-supported public em-
ployee retirement system with the exception of the Social
Security Act, as amended." The appellate court believed
that it was the intention of the state legislature to prohibit
service credits from being used twice to obtain two retire-
ment pensions. However, under federal law a military dis-
ability pension may be warranted_ without the use of any
service credits. There had been no finding by the mfirement
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system or the trial court as to whether or not the service
credits in tIe teachers retirement system were ns,.(1 by the
applicant in obtaining his military disability pension.

decision of the retirement system all II Lill' trial
court .vas reversed, and the matte: was reinanded 10 the
system for a hearing to determine the facts in the ease alid
for a decision to grant or deny benefits from the kachers.
retirement system in accordance with this opinion.

Kansas

111i/py v. Board of Education
_f Wichita

P.2d 792
Su [wenn! Court Kaasas, June 13, 1970,

A former school teacher appealed from a lower court
finding that her retirement from the Wichita school_ systcm
was voluntary kind not, as she claimed, forced in violation
of the state teacher tenure law. She was a tenure teacher
with 35 vears' experience and had a contract for the
1965-66 school year. In ,fanuary 1965, tlw hoard of educa-
tion adopted a policy under which the teacher, then age 68.

was subject to retirement. This polky permitted employ-
ment On a year-to-year basis to age 70 by agreement be-
tween the teacher and the board. In Decemi_wr 1965, the
teacher received a notice informing her that she was subject
to retirement. Enclosed with the notice was a form for a
request for re-employment. She signed the form and re-
turned it. Prior to any action by the school board on the
re-employment request, the teacher wrote a letter to the
superintendent withdrawing her requeSt for re-employment
and stating that she wished to be retired at the end of the
school year in order to join the Peace Corps. Her intention
to retire was acknowledged by the assistant superintendent.
and the hoard_ of education formally acted on the request.
The Leacher then continued with her retirement plans by
selling her house, applying for retirement benefits, and en-
tering a training course for the Peace Corps.

According to her testimony, the teacher was unable to
accept_ the Peace Corps assignment, and in August 1966
applied for and_ received employment elsewhere. The evi-
dence showed that she did nothing inconsistent with her
intention to retire from the Wichita system until she
brought this action in October 1967, challenging the
validity of the retirement policy of the board of education.

In view of the teacher's many acts in carrying out her
intention to retire, the appellate court found that there was
substantial competent evidence to support the decision of
the trial court that her retirement was voluntary. The judg-
ment of the lower court was affirmed.
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New Mexico

_Shepard r. Board iii Vdari
llunicipal Schools

P.2d 306
reme Court of New NtAic April 1970.

The board -if edneati( songht to involuntarily retire a
tenure teacher on uly 18, 1968, 'Me teacher had attained
age 62 on July 4, I 96/1, ( hi July 26, 1968, after having
weeived mAilication of retirement, the teacher wrote to tlw
board accepting a contract for the 1968-69 school year. On
October 21, 1968, she was notified by the local board that
the State Edneatitmal Retirement Boaril had approved the
4ip1ilication of the local board to retire her as of August I,
1968. The teacher Own applied to the court fiir and was
tiranted a writ of mandamus orderina the local board to
tender her a contract for the I 968-69 school year. The local
board appealed from the grant of tbat writ,

Mw ipiestion on appeal was whether or not the IA aeher

had exhausted her administrative remedies prior to seeking
judicial relief, The court said that the aetion of the Educa-
tional Retirement Board merely determined that the teach-

er was eligible for retirement benefits. The action sought by

the teacher pertained to her continued employment and
required a factual determination by the local board of what
was the last day of the school year_ From this determina-
tion an appeal could be taken to the state board and then
to the courts,

The appellan, court ruled that mandamus was not a
proper action in this ease because of the failure of tlw
teaeher first to seek a hearing before the loeal board and
then to exhaust her other administrative remedies. There-
fore, the lower court did not have jurisdiction in the case,
and its order granting the writ was reversed,

Igs

Wisconsin

Ruhmer v. Wisconsin Slate Teachers Retire eni Board
180 N.W.2d 542
Supreme Court of Wisconsin, November 3, 1970.

The retirement board denied a teacher disability belie,
fits. The trial court reversed its decision and the retirement
board appealed. The teacher had taught grade school in
Wisconsin for about 35 years. ln November 1966, she
suffered a stroke and did nOt return to teaching until
September 1967. She resigned in December 1967 because
of the effects of the strokt, and in January 1968 applied
for a disability retirement annuity.

Shortly afterward a supervisor of the disability deter-
mination unit unit wrote to the teacher advising her of what

information was needed to proceed vith lter claim. The
teacher submitted a doctor's certificate statiag that shi"Nas
tillable to remain employed :IS Li teacher because of the
effects of the stroke. She also tiled an application for a
total disability annuity. The unit then determined that she
was not sufficiently disabkd from engaging in substantial
gainful employment and that she was ineligible for the
annuity. The teacher responded to this determination by
inquiring "what I can do further regarding disability
claims." The board replied by stating that nothing further
could be done sineo state law requires that an applicant
must be tinalt:,:_! to engage iii any. gainful 4-nuployment, Not
ju6t teaching.

Nlay 1968, the teacher sulnnitted a second medical
letter which stated that she was totally and pennant itly
disabled for any gainful employment. The unit again deter-

,
mined that she was ineligible tor a disability annuity. The
retirement board affirmed this determination as they were
bound to do by law.

The basic iss-te on appeal was whether the statutory
procedures for the apnlication and determinahon of
disability under the state teachers' retirement law as fol-
lowed in this ease deprived the teacher of due process. State
law governing administrative procedure and review provides
for a full, fair, and public hearing after notice in a contested
case. It was the opinion of the court that if the initial
determination by the unit was binding on the board, a eon-
testeti case was established. Since there was no provision for
a hearing in the retirement statute, the court said, one was
necessary only if required by the general concept of pro-
cedural due process governing administrative proceedi
The 1-..ourt concluded that since the provision in statute
applicable to unit determination of eligibility for disability

benefits not provide for a hearing and an initial deter-
mination of ineliObility was binding on the retirement
board, the Aatutory provision denied the teacher due
process and 'as invalid, The appellate court fonnd no merit
in !he retirement board's contention that the teacher never
requested a hearing and, therefore, a hearing was never
denied. The appellate court noted that the teacher was sent

a letter saying that nothing more could be done with regard
to her application.

The decision of the lilal cou-t was ,,iiirmed. In the
opinion of the appellate court, that decision required that
at some stage of the proceedings a full and complete public
hearing be held, at which time an applicant has a right to be
present, to be represented by counsel, and to offer
testimony in evidence. Consequently, the teacher's rights to
the benefits she claims are not foreclosed until a hearing is
held and proper findings are made,



CIVIL RIGHTS

Minnesota

McColl/ten v. Ander, n

316 F.Supp,
unitm States District t-"ourt, D. Minnesota,
h HI rt Division, September 9, 1970.

A male (ollege librarian hed for employment with
the IIiiiversity If Minnesota; this resulted in his employ-
ment as head of the Cataloging Division at the St. Paul
Campus Library being confirmed by letter. No formal con-
tract was ever perfeeted, however, because the Board of
Regents never came forth with the necessary formal
approval: Shortly fter moving to Minnesota, the librarian
applied to the appropriate authority for a license to marry
another male. Both freely admitted to the IICWS imdia that
they were homosexuals. 'Fite incident threw substantial
publicity in the local press resulting in the denial of
employment by the regents.

The librarian brought suit against the university
charging violation of his constitutional rights. He sought
injunctive relief, A representative of the regents testified
that it was the first time in at least 10 years that a favorable
recommendation of the academie staff had been rejected
and that iL was the position of the regents that the librar-
ian's professed homosexuality connotes to the public that
he engages in conduct that constitutes a crime under state
law and that the university cannot condone the conunission
of criminal acts by its employees. The librarian testified
that although he lives with his intended "spouse," he has
never committed a sexual act that would constitute a crime
under state law, never advocated the practice of homo-
sexuality by anyone else, or induced any other person to
engage in its pursnits.

The court noted that no attack Was made on the plain-
tiff's competency as a librarian nor was there any attempt
to show that his sex-ual tendencies would affect the perfor-
mance of his duties or his efficiency; that the university did
not have any rules or regulations regarding homosexuals nor
did the application form compkted by the librarian inquire
into his sexual habits; that the librarian wouh: not be in a
position to handle or be exposed to information involving
national security or "classified" information and in any
event the librarian was very open abotA his homosexuality
and could not be subject to blackmail for it.

The question before the court was whether, in the
absence of any controlling statute, it is a violation of the
librarian's constitutional rights to refuse Lim employment
because of his proclaimed homosexuality. The court could
find very few .cases involving the question, but did conclude
that to justify dismissal from public employment or, as in
this case, to reject an applicant for public employment, "it
must be shown that there is an observable and, reasonable

relati(mship l_mctveemi efficiem on the joh and mo-
sexuality." Since here the librarian had never been per-
mitted to perform his duties. the retrents were necessarily
speculating and presuming as to the claimed effects of his
homosexuality on the performance of his ditties as an
employee, the court said. The librarian would not be
exposed to children of tender years whom he conceivably
could influence. The court said further that what he does in
his private life should not be his employer's concern unless
it can be shown to affect in some degree his efficiency in
the performance of his ditties. The court concluded by
stating that the librarian "does not have an ioalienable right
to be employed by the University but he has a right not to
be discriminated against under the Fourteenth Amendment
due process clause. Ile has a constitutional right that the
terms of his pub employment which fie must meet be
'reasonable, lawful and nondiscriminatory.' The imunction
requested by the librarian was granted.

Mississippi

Trister v. University of Mississippi
420 F.2d 499
United States Court of Appeals. Fifth Circuit,
October 9, i 969; rehearing denied and rehearing
cii bane denied November 20; 1969,

Two faculty members at the University of Mississippi
School of Law appealed from the lower court decision dis-
missing their complaint. The professors had brought suit
against the university and its officials, alleging that they had
been denied their civil rights and seeking a declaratory judg-
ment that the acts of the university were illegal and un-
constitutional. They also sought an injunction that would
require the university to offer them tcrins of employment
that would allow them to participate in the North
Mississippi Rural Legal SerNices Program.

The controversy arose because of the law school's con-
tract with the Office of Economic Opportunity to provid
legal services to the poor in an area around the university.
One purpose of the program was to provide for clinical
training of law school students, who would be assisted by
lawyers engaged in active practice of law in that area. The
two associate professors participated in the program as a
part of their duties. In discussing their employment for the
1968-69 academic year, it was agreed by the two professors
and the dean of the law school that part of their duties
would _consist of work with the program. During the spring
of i968, it became apparent that the program was not
looked upon with favor by some .political and civic groups.
When the legal services program filed a school desegregation
suit, the chancellor of the university was asked by the
executive secretary of the board of trustees whether the law



school faculty members had prticipat I in the suit. The
-hancellor replied to this question in the negative. hut
stated that he was immediately instructing the dean of the
law school to terminate the school's connection with (he

program as soon as possible. The law school dean rted

bark that the faculty of that scl-,-)ol had voted unanitm,,Isly
Lo continue to offer the professors part-time employ-
ment with the law school and part-time employment with
the legal services program, and bad recommended that they
have the option of being full-time faculty members. The
chancellor responded to this, writing that "members of the

faculty of the School of Law will no longer be associated
with the. 0E0 program after its termination on or about
Jun 30, 1 ()68." Subsequently the two professors were
instructed that they could not work part-time as attorneys
with the legal services program and that they either accept
or reject the offer of full-time employment at the university
with the condition the acceptance precluded employment
with the lega! services program.

The two professors refused to accept_ or reject the con-
ditions set by the university and charged that their rights to
academie freedom, freedom of expression, and equal pro-
tection were hcing violated, in view of the fact that other
faculty members were permitted to teach part-time while

practicing law.
The appellate court agreed with 'he professors that the

question raised was whether a state university law school
NdliCh permits out.:ide and part-time employment by its
facility members, can adopt a rule that singles out an OE0
legal services program as the sole activity in which faculty
members may not he imployed. The school officials
maintained that the question was whetiwr the university
may refuse part-time employment to a faculty inembek
when his outside employment will seriously interfere with
tlw faculty member's regular university work.

'The eourt was unwilling to take the position that the

professors had a constitutional right to participate in an

0E0 program or that they had a constitutional right to be
employed part-time while teaching at the law school. How-

ever, the appellate court held that the professors (lid have a
constitutional right not to be treated differently by the
university than other members of the same class. The court
pointed to several examples of outside legal work being
performed by both full-time and part-time members of the
law school faculty, and referred to evidence that t'ne faculty
of the law school had voted to continue the offer of joint
employment and that there was no dissatisfaction vith the
professors' work as teachers.

The appellate court was unable to agree. with _he lower
court holding that the part-time employment would 6,4
detrimental to the quality of instruction received by the
students. In fact, the appellate court noted, the evidence
strongly suggests that the opposite is true. It was clear to
the appellate court that the only reason the university made
a decision adverse to the two professors was that "they
wished to continue to represent clients who tended to be
unpopular." This distinction, the court said, cannot he eon-
stitutionally upheld. The decision of the lower court dis-
missing the complaint of the professors was reversed and
the case was remanded to the court with directions that the
requested dei !oratory and injunctive relief be granted.

Pennsylvania

r. Parsons
313 F.Slipp. I 150
United States Oistrie urt, llenn-
J tine 5, 1 970.

A discharged teacher of Lock Haven :.q.ate uhhege

brought suit under the federal civil rights act, alle4mg that
his "civil right to teach- had beeu violatyd. 'Fite school
officials moved to dismiss the complaint. !heir arguments
included the following: that the right to teach was not
enumerated in the Bill of Rights of the federal Cont4ita-
6011, that the civil rights act was applicable only 4-in cases
where dismissal frtnil public employment is alleged hi be
discriminatory because of racial or religious overumes.

'rite court did not reach a decision on tvhether there
was "a civil right to teach" or the right to public employ-
ment, including tenure. ln considerMg the argument that
the civil rights act was inapplicable to this cosi, the court
said that the "suggestion that only cases involving 'racial or
religious overtones' arc cognizable" under the civil rights
had been specifically rejected by a higher court. Without
considering the merits of the alleged facts in the teacher's
complaint, the court held that the eomplaint stated a claim
under the act.

The final argument for dismissal made by the college
officials was that they were not "persons" under the act.
The teacher sought relief against the president and the
board of trustees without indicating whether the president
was Ated in his individual or official capacity. The board of
trustees was sued as a collective body. The court held that
the president both inddually and in his official capacity
was a proper "porson" within the scope of the act, but that
the board of trustees as a collective body solely in its of-
ficial capacity was not. The rnotion of the president to
dismiss the ease was aenied. The complaint against the
board was dismissed without prejudice with permission
granted for the teacher to amend the complaint so as to

properly include the individual board members.

Texas

Bonner a. Texas City Independent School District
305 F.Supp. 600
United States District Court, S.D. Texas.
Galveston Division, September 2, 1969.

A black high-school teacher who was not rehired by
the Texas City school district for the 1965-66 school year
brought suit against school officials alleging that his Four-
teenth Amendment rights had been violated. He later
amended his complaint to seek relief for all black teachers
similarly situated. The teacher contended that the school
district refused to re-employ him because of his race, pur-
suant to a policy not to allow black teachers to teach in the

iewly integrated high school. He asked for an injunction
requiring the school officials to offer him a teaching con-
tract and to refrain from maintaining any policy of discrim-
ination, and for back pay and punitive damages.

The school district's defenEe was that it had failed to
rehire the teacher because he was a poor teacher and be-
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failed tu work hail An ..ith his supe-
rior' in it hecanse of his race.

1% 7, tensive evidence produced !t the trial regarding the
relationships the teadk-i- bad %yid] his superbirs, including

priHripal or the black Iuili -T.WhOol he had lwen
teaching. %vas unfir'orahle to the teacher. The court con-
cluded that the school officials had proved beyond a rea-
sonahle doulot I luit race and the distriet's desegregation plan
had !willing to do with the decision not to rehire the teach-
er. Rather, he had not hem retained hecair,e the board
found him unfit to t

The court also found that a class action could not
maintained. Of the fon r 0 titer black teachers whose 1-

iracts were renewed, three testified that they did not
wish to participate in the action in any way. The fourth
testified that she would participate only in a suit for
damages, not one for injunctive relief.

The complaint of the teaeher wqrf- dismissed

McDonald v. Marlin Independent Sclwol District
1 :3 F.Supp. 1 162

thuted States District Court, W. D. Texas,
Waco Division, November 10, 1969.

Two black elementary-school teache_ who) were not
rehired by the school district for the 1969-70 school year
brought suit under the federal civil rights aet, alkging that
the refusal to renew their contracts was because of their
!c.w.o.. The teachers also claimed that the deeision not to
renew their contracts was based on the school board's un-
willingness to assign black teachers to schools attended by
white pupils. The school board denied that racial prejudice
was a factor and countered by arguing that the teachers had
not exhausted dieir administrative remedies: that the num-
ber of teachers in the district had been reduced, thus ne-
cessitating a reduction in personnel; that the district did
have white and black teachers in schools where their race is
in the minority; and that the teachers were unsatisfactory.

I3oth sides had stipulated during the trial that the only
issue was whethon- the failure to renew the contracts was
because of the teachers7race or color.

'No evidence was offered by the teachers_ to show racial
prejudice other than their own testimony and the allegation
that the school district was not completely integrated. The
school district, on the other hand, introduced evidence to
show that 20 percent of the district's black teachers taught

redominantly white schools, and also introduced testi-
mony of the principal of the school where the teachers
were assigned to the effect that the contracts of 20 black
teachers in the school were renewed and that the contracts
of the two teachers :n this suit were not renewed because
the principal thought that they were not eoMpetent enough
to be rehired.

Based on this evidence the court concluded that the
teachers were not discriminated against because of their
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'On the eontrarN , the o loicTiel showed that die diiriet
was milking sulistantbd pro!rres in integrating the schools
and the faculty and that the district was attemptilw to
recruit black teaehers, itud had employed seven black
teachers as new teachers for the system, three of them to
replace white teachers.

The court also noted that the teachers were afforded an
opportunity to appeal the decision of the surrintendent
not to rehire them, but they failed to do so. The conrt said
that this would have been the proper priieedure to follow.

,

jinlgment was enteren iii 'Liven- of the school district.

Wisconsin

Gouska
31.3 F. Supp. 1030
United States District Court, E.D. Wisconsin,
J tine 24, 1970.

A disohuargod teacher brought suit tinder the federal
civil rights act against the superintendent of the Milwaukee
public whools and other school officials, alleging that her
discharge was for participation in demonstrations in viola-
tion of her constitutional rights of free speech. She sought
reinstatement and damages. The defendant officials moved
for a judgment on the pleadings, contending that the com-
plaint did not present a cause of action, and that they wre
not "persons" under the federal civil right:- act.

The court held that insofar as the teacher sought dam-
ages against the school board, her complaint must fail since
under the eederal civil rights act damages could be re-
covered onty from a "person" and the school board was not
a person within the Meaning of the act. The teacher also
sued the individual members of the school hoard, alleging
that they acted as a body in improperly discharging her.
Since the gist of the complaint was that the members acted
as a corporate body, and no individual action by any was
complained of, it was the opinion of the court that the
complaint did not state a cause of action against these
individual defendants and dismissed them as parties in their
individual capacities.

The court did, however, believe that the complaint of
the teacher stated a cause of aedon. Citing the Pickering
case, the court said that a teacher in a public school could
not be discharged for exercising constitutionally protected
freedois. On the present state of the record in this case,
the court could not determine whether the discharge
stenuned from constitutionally impermissible reasons or
from lawful grounds. Accordingly, the court would not
grant the motion of the school authorities to dismiss the
action. The portion of the teacher's suit for damages against
the school board and the individual members was dismissed,
but the action agqinst the school board with regard to the
demand for reinstatement was retained.
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MISCELLANEOUS

California
Stevens v. Board of Education of San
Marino Unified School Distric
88 Cal.ltptr. 769
Court of Appeal of Cab fomia, -:'7.;econd District, Division 5.

July 27, 1970; rehearing denied August 20,1970.

(See page 12. Involved interpretation of the staLute pro-
viding for leave of abseiwe for personal emergencies,

Florida

Connell v. Higginbotham
305 F. Stipp. 445
United States District Court M,D, Florida, OrlIndo,
Division, October 30, 1969.

Certiorari aranted, 90 S.Ct. 1865, June 8,1970.
A hhc-'chool teacher sought on behalf ,dr

all others similarly situated a ju5gment declaring the statu-
tory loyalty oath required of state employees in Florida
unconstitutional. The teacher began her duties as a substi-
tute teacher without being informed of the necessity of
signing the oath. Shortly thereafter when she refused to
sign the oath, she was informed by the, Orange County
school board that she could not be paid for any past or
future services until she executed the oath, but that she
would be allowed to remain in her position without pay
pending a judicial decision on the matter. The district court
denied the teacher's motion for a temporary restraining
order. The teacher was then dismissed after serving seven
weeks without compensation.

The school officials named in the suit argued that the
teacher had no standing to bring the action. It was con-
tended that she was only a prospective employee allowed to
teach temporarily because the local school board had never
given final approval to her employment. The court tejected
this argument since it was apparent that the administrative
agents of the district contemplated no reason why the
teacher would not be approved, and in fact approval by the
board was a routine matter after recommendation by the
superintendent. The court said that if the statute in ques-

lion is unconstitutional, the teacher s injured by the
board's refusal to employ her, based on her failure to
execute the oath and the injury exists whether she is a
pe-manent or temporary teacher.

The school officials also argued that the teacher could
not bring a class action since she we, not a proper repre-
sentative of a class of state employees since her application
for employment had not been ruled on by the board, and,
therefore, she was not a full-fledged state employee. The
court found that the teacher met the requirements for a

class action in that she Nt'i:; seeking employment with a
state agency and a rcquiremeni of that employment was the
oath.

The statutory oath in question required state em-
ployees to swear or affirm that they would support the
state and kdel al constitutions and provided in part ''that
am liot a member of the Communist Party; that! have not
and will not lend my aid, support, advice, counsel or in-

fluenee to the Communist Party; that 1 do not believe in
the overthrow of the Government of the United States or
of the State of Florida by force or violence; that I am not a
member of any organization or party which believes in or
teaches, directly or indirectly, the overthrow of the Govern-

ment the United States or Florida by force or violence."
The statute had been the subject of prior litigation, and

the Supreme (.:ourt of the United States bad ruled that the
elausC "that I have not and will not lend my aid, support,
advice, counsel or influence to the Communis Party" was
so uncertain and vague that the state, consistent with the
due process clause of the Fourteenth Amendment could not
force the employee to take the oath (Cramp v. Board of
Public Instruction, 368 U.S. 278 (1961)). The district court
was bound by this pronouncement.

The court then considered the portions of the oath that
required the taker to forswear membership in the Com-
munist Party or any organization or party that believed in
or taught the overthrow of the federal or state governments
by force or violence, and found them unconstitutional. In
ordering the clauses stricken from the oath, the court said
that cases striking down similar language were legion. "Re-
cent eases of the Supreme Court of the United States have
pointed out thai knowing membership cannot be restricted
without a showing of a specific intent to further the Un-

lawful aims of the organization."
Final consideration was given to the clause, "that 1 do

not believe in ;:he overthrow of the Government of the
United States or of the State of Florida by force or

.violence." The court held that this clause merely attempted
to keep out of state employment those who were per-
sonally opposed to the democratic process and its in-
clusion in the oath was constitutional. Also held constitu-
tional was the section in the oath requiring support of the
federal and state constitutions for the reason that the legiti-
mate exercise of freedom of speech and association was not
restricted by such an oath,

The court ruled further that the teacher was under no
obligation to execute an oath containing the unconstitu-
tional language. Since during the time she was actually
teaching, no wholly constitutional oath was offered to her
for execution, she should be paid salary for the seven weeks
she actually taught. Further, dismissal of the teacher for



refusing to sign an invalid oath was impermissible. and she

was cutitleL to Ow sLilary that she would him.- reeek ,41 to
the end 01 the school term in j one.

NOTE: On June 7, 1971, preme Court of the
.itited States affirmed the holding of Lite district court as it

pertained to the section of the oath requiring ipplicant,= to
pledge to support the state and federal constitutions. flow-

ever, the district court decision was reversed to the extent
that it upheld the portion of thc oath requiring the taker to
swear that he did not believe in the overthrow of the gov-
ernment of the United States or the State of Horida by
force or violence The Supreme Court held that this portion
fell within "the ambit of decisions of this Court proscribing
summary dismissal from public employnwin wi thout hear-
ing or inquiry re(1uired by due process" (3) U.S. La w IFeek

4722).

Iliiois
McLaughlin v. Tilendis
253 N.E.2d 85
Appellate Court of Illinois, First District,
Fourth Division, September, caring
denied October 24, 1969.

(See Teacher's Day in Court: Review of . 27.)

Two Illinois teachers brought :1!, a:tion against 1;,e
school superintendent of School Di ;Lie', 149 !'or slander
and malicious interference with contract. The trial court
dismissed the action and the teachers appealed.

While both teachers were on probationary status with
the school district, they engaged in the organization of a
teachers union. They alleged in part that because of this
union activity, which the superintendent opposed, he
"embarked upon a course of action designed to defame and
discredit plaintiffs, not because of any deficiency in their
teaching, but solely because of plaintiffs' union organizing
activity." They further alleged that the superintendent in-
formed the school board that their teaching was poor, that
they left their classrooms unattended, and that in general
they lacked ability as teachers.

The teachers charged that the false statements of the
supenntendent, relied on by the school hoard, had caused it
to refuse them continued employment; had damaged their
professional reputations. Also, that their rights under the
state tenure law had been disregarded, and their ability to
participate in union affairs had been limited. They sought
money damages. The teachers additionally alleged that the
superintendent intentionally made the false representations
to the school board so that their employment would be
discon tinued.

The superintendent contended that his remarks were
privileged, that they were made at a regularly scheduled
meeting of the board of education where one of the items
on the agenda was the superintendent's recommendatiems
as to the employment of teachers for the next school year.
He also maintained that the alleged remarks concerned the
qualifications and teaching abilities of the plaintiffs and
thus related directly to the statutory action required of the
superintendent to make recommendations to the board
concerning the selection of teachers.
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After con id mg the in% ed a!itl lin lolls
Illinois cases [JIJI rinsed the me point, the court was 01

the opinion -the statements (11n410 FIN dn.

the Hoard oi Ealtication concerning plaintiffs \yen. com-
munications within the gluts- of the defendant as Superin-
tendent of School District No. 149, and were absolutely
priv ileged,"

The judgment of the trial co irt dis nissing the com-
plaint of the teachers was affirmed.

Louisiana

Gnyte 1). Perter
939 So.9(1 739
Court (if Appeal o 1: Louisiana, Fourth Circuit,
July 6, 1970; rehearing denied October 19, 1970.

(See page13. Concerned payment of salary while a teacher
was out sick after exhaustion of sick leave.

Maryland

Ehrlich v. I o .13 zor.
263 A.9,41

f Edu

Court of Appeals of Maryland, April 6, 1970.

(See page 14. Involved the failure I a teacher to turn to
the junior college following sabbatical leave.)

Mhmesota

Morey v. Independen ol D No.
312 F.Supp. 1257
United States District Court, D. ilirintsota,
First Division, September 8, 1969

(See Teacher's Day in Court: Review -of 1967, p. 30; Re-
view of 1965, p. 27; Review of 1964, p. 32.)

Prior to the time a discharged teacher instituted this
suit the Minnesota state courts had ruled that the teacher
was improperly discharged and ordered her reinstatement
with back pay. However, the state district court judge
specifically determined that the teacher was not entitled to
be reimbursed for any increments in salary during the
1962-1967 period when she was not employed_ by the
school district. The teacher did not appeal this decision,
and in 1967 she resumed her employment in the school
distric t.

In this suit brought under the federal civil rights act the
teacher sought damages for the failure to pay the incre-
ments and defamation of character. Named as defendants
were the school district and the past and present members
of the board of education. They asked that the suit be
dismissed for lack of jurisdiction.

Tile federal court concluded that it had jurisdiction
over .the case under the civil rights statute and proceeded to
consider the issues. The first claim of ihe teacher was for
lost earnings against the school district. The court con-
cluded that this claim was barred, it rilready having been
adjudicated by the prior state coUrt determination that the
teacher was_ not entitled to salary increments. The federal
court also decided that the school district was not subject
to suit under the civil rights act because the relief claimed
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by the Lead Nits for money lamages rather than equitable
relief. the nor relief not living permitted muter the act.

The rourt then considered and defiled the teacher's
claini for lost arnings against the individual defendants
beeause of her failure to allege "the deprivation of any
.rights_ privileges, or immunities secured by the (..:oristitu-
non and laWS' of the United States. The court noted that
there Wai; ito N1i1111CSOta Alirt s! Or regulation requiring a
board to grant any teacher periodic salary increases and

held that the failure or refusal or the board to grant a
customarY ilwrcae did not entitle the teacher to hring au

action in federal court under the civil rights act.
The third claim of the teacher was for damages because

of alleged defamation of character and injury to her pre'es-
sional reputation. The court held this claim to be wi thimt
merit because such damages are not recoverable under the
civil rights act. Further, the claim for defamation was also
barred because of the statute of limitations. While the
federal act does not contain a time limit On suits, the
Supreme Court has held that the state statute of limitations
is applicable. In this instance that would be two years.
Since suit was not brought within this Ow, the claim for
damages for defamation was dismissed.

New ersey

O'Connor e. Hart
266 A.2d 605
Superior Court of New Jrrcy, Appt'latc Division.
July 7,1970.

A high-school principal sued the board of education,
five individual members of the board, the mayor, and the
superintendent of schools for malicious interference with
his employment contract. He sought compensatory and
punitive damages. The jury granted a verdict, in favor of the
principal for compensatory damages against the board and
for punitive damages against each of the individual
defendants. The defendants appealed.

The contract between the plincipal and the board of
education provided that it could be terminated by either
party upon 60 days written notice. The contract was
rescinded by the board, and the principal was paid for the

60 days%
The appellate court found that the compensatory

damages of $9,600 awarded the principal against the board
of education only was evidently the loss of salary from the
time his salary from the board ceased and he began his new
employment. This suggested that the jury mistakenly
treated the action as a breach of contract, a theory the trial

cot st expressly ruled out of the case. The appellate court
said that the action against the school board was in the
nature of the tort of malicious interference with a con-
tractual relationship. An essential element of that tort is
malice. The court held that the school board as a public
corporation could not entertain malice, nor was the school
board liable vical'ously for the personal malice of its of-

ficers and employees. For these reasons, the judgment
against the school board was reversed.

In reviewing the judgment against the defendant board
members, the appellate court assumed the evidence raised a

jury questn as to win ther OIL nalice since
the jury awarded punitive damages agari,i each member.
The appellate court foiled that tlw board memiiers who

ited to terminate the principal's contract had a legal right
to do so, and in fact had a duty as public olficials to east
their votes as their consciences dictated. It noted that at the
time the contract was terminated, the school situatioie iii
which the prioeipal played a part. was a tense and
worsening one. with a fight looming for appointment Io the
post of superintendent. The fact that the board membess
voted to terminate the principal's contract tinder these con-
ditions did not negate the fact that they had a legal right to
do so. And the exercise by the hoard members of this legal
right for a valid reason did not give rise to an actnn,able
vrong merely because there might have been some malice.
Anditionally, the jury judgment was for pu n.t.ve damages,
without even an award of nominal compensatory damages.
l'he absence of compensatory damages, the appellate court
said, raised the inference thet the jury did not find a viola-
tion of a legal right, hut instead seggested a punishment for
malice. Since malice alone without violation of a legal riae lit
is not actionable, the judgment against the defendant board
members was reversed.

Likewise reversed were the judgments for punithe
damages against the mayor and superintendent of
schools. The superintendent, acting on specific request of a
board member, in ecornmending termination or the con-
tract as being in tlw best interests of the schools, was actieg
in conformity with his rights and duties, even though his
motivations may have been mixed. The mayor, in speaking
publie!v on the issue without mentioning the principal by
name was also within his rights.

Porcetti ii. Titus
261 A.2d 364
Superior Co irt of New j rsey, Appellate Division,
'Covember 7, 1969.

Ten members of the teaching sts_T of the Newark
public schools appealed from a final decision of the state
board of education affirming a decision of the commis-
sioner of education. The commissioner had held that the
action of the Newark board, in suspending its promotional
procedures and its eligibility lists and in instituting a new
policy for promotions, was within the discretionary
authority of the board.

A negotiated contract between the Newark _school
board and the Newark Teachers' Association (NTA) pro-
vided that the positions of principal and vice-principal
would be filled in order of numerical ranking from
eligibility list based on written and oral examinations. The
eontrae, between the two parties was to run from February
1967 to February 1970. To conform to this contract, the
board in June 1967 approved an amendment to its rules
and regulations providing that all promotional lists would
expire after four years' time. Subsequently the board ap-
proved resolutions that suspended the eligibility list and in-
stituted new methods of making promotions. The purpose
of the board's action was to increase the number of black
principals and vices-principals in the school system. At the
time the student population was 72.5 percent black. Of the
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-).59 adniiiiis Naive :111 rvi-ory position 2 tu- 10 percent

were 1101(1 10,

Th teachers who brought this suit demanded a re-
scission of the actions of the board and an 0W.orcement of

the promotional proredures outlined in the contract be-
tween the board 4i1id the NTA, They argued that OW aCCUni

Of OW board unlawfully breached the contract between the

parties.
The critical question before the court was whether the

board had the riht to unilaterally adopt an educational

policy whiting to pronmtions which was inconsistent with
the contract it had voluntarily entered into. The board
ii_istified its action on the grounds of statutory authority
tintl educational necessity.

Fpon review of the applicable law, the court held that

the decision to suspend and modify the 1womotional sys-
tem was consonant vith the statutory powers with which
the Newark board was vested." hi the initial appeal to ale
eommissioner, it had lwen found that the unilateral action
of the board could he sustained only "in the face I, a reai

threat Or obstLele to the proper operation of the school
system, or in an ernergenc\ of equal importance," The com-
missioner had found that the Newark board deemed it
essential to alter its method of selecting and appointing
administrative and supervisory personnel for the reason that

"the educational needs and aspirations Of the school

ehildren and the local communitV were being thwarted by
the dearth of representation by Negro staff members in the
leadership councils of Ow schools." The court took judicial
notice of the racial disorders that had taken place in
Newark in 1 967 and said it was only reasonable to assume
duit school authorities were concerned with the impact
such disorders would have On the school children, their
parents, the community at large, and the administration of
the school system throughout the city.

The court concluded that the record beli)re it and the

attendant, public events which were judicially noted,
supported the findings of the commissioner that "Cm ex parte

adoption of new promotional rules hy the Newark Board,
not wi thstanding lack of approval by a majority of the NITA,
was 'warranted and approptiate.'" Therefore, the court af-

firmed the determination of the state board of education
that the Newark school board acted lawfully in the particu-

lar circumstances.

Porcelli v. Titus
431 F.2d 1254
United States Court of kopek Ihird Circni ,
September 23, 1970.
Certiorari denied, 91 S.Ct. 1612, May 3, 1971.

(See Teacher's Day in Court: Review of 1969, p. 53; and
case immediately above.)

tinder the same set of facts as set out in the case im-
mediately above, teachers appealed from the federal district
court decision dismissing their federal court complaint. In
the federal court complaint, the white teachers Aeged that
the usc of color in the selection of principals and vice-

principals and the device used to achieve that selection, by
abolishing or suspending the promotional list, was a viola-

tion of their constitutional right' ler the loiirteenithi

Amendment.
The appellate court did m t agree with tls contention

and stiid that "state act i basod partly on consideration of
color, when color is not used per se, and iii furtherance of a
proper governmental obieetive, is not necessarily violation
of the Fourteenth Amemlment. Vroper integration of the
faculties is as important as proper integration of the sehools
themselves." The appellate comt cited minwrous eases that
placed the duty of breaking lip the Idstorical pattern of
segregated faculties on tlw school hoards, and added that to
permit a great imbalance in faculties (3 black vice-

principals out of a total of 1 36 principals and
vice-pthwipals) as existed when the new plan was proposed
by Ihe Newark school board to increase the number of
qualified black administrators, would negate the Four-
teenth Amendment. The appellate court affirmed the dis-
trict court dismissal of the teachers" complaint.

NOTE: The Supreme Court of the United States declined
to,review this case.

State of New Jersey v. Besson
266 A.2d 1 75
Union Comity Court, Law Division,
New Jersey, May 27, 1970.

A high-school teacher was convicted of iii __rforing with
school assembly and trespass ott school properly, both
criminal offenses. He appealed his convictions on the two
charges,

The iiilcrf-re uice charge arose frol_ conduct of the
teacher at a high-school assembly when he rose from his
seat, announced that he was leaving because of the school's
failure to hang a particular mural in the school, and walked
out. Aithough the testimony was in conflict as to the
amount, of disruption caused by this action and the number
of students who also walked out, it was conceded that the
program did continue. The statute under which the
teacher was prosecuted provided that any person "who by
noisy or disorderly conduct disturbs or interferes with the
quiet or good order of any place of assembly, public or
private, including schools, churches, libraries and reading
rooms, is a disorderly person." The court found that the

conduct of the teacher at the assembly did disturb and
interfere with the quiet and good order of the assembly.
The court also found that the remarks were not
spontaneous as the teacher conteded and that the teacher

should have known that his action would disrupt the
assembly.

The court said that it was aware that teachers as well as

students retain their constitutional rights while in school
but that the teacher's conduct in this instance could not be
upheld under the First Amendment right to free speech.
The portion of the lower court judgment finding the teach-

er guilty of interferring with a school assembly was af-
firmed.

The second charge against the teacher involved his un-
athorized presence in the school parking lot two days afta
the assembly incident. He, another teacher, and some
parents and students were conducting a quiet and orderly
"vigil of protest." He had been advised by the principal that
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haV jug hem suspended the day before, he was trespassing

nd that the police wonld be called if he continued to
remain on school premises, The State e0htended that school

property is private in nature and that the teacher's presence
withoul permission constituted a trespass. The teacher on
the other hand eon tended that the property was public: and

that as stieh there is no trespass when an individual is in Ow

exercise of his constitutional rights on tlw property. The
teacher also argued that even if the property were private,

his coeduct was permissible,
The court held that the board of education pursuant to

statute had title to the property in question, but that the
board did not enjoy the same domion over the properly
as a private individual would have over property that he

owned, The ownership of theschool property is in the local
board as trustee for the public% As such, the school board
could protect ,the property and the educational processes
from any disturbance or interference but its action must be
balanced againit the right of the public to enter for lawful
reasons. It WNS the opinion of the court that -school

property is of such public character that a mere entry
thereon camict, in mut of itself, consCtute a trespass." The

court held Celt I since the teacher's actions and conduct were
confined solely to one area of the parking lot and since he

and the others with him were quiet and orderly, hiS
presence in the parking lot did not constitute a trespass.
The coiwiction on the trespass charge was reversed.

New York
Teachers Association, Central High School District No. 3
v. Board of Education, Central High School
District No. 3, Nassau County
319 N,Y.S.9d 252
Supreme Court of New York, Appellate Division,
Second Department, June 27, 1970.

(See Op 60. Concerned the payment of accumulated sick
leave to the estate of a deceased teacher,)

Zucikerrnan v. Board of Education, Central
High School District No- 3
314 N,Y.S.2d 814
Supreme Court of New York, Appellate Division,
Third Department, October 26, 1970.

'flie board of education appealed from a decision of the
Workmen's Compere4ation Board which found that a teach-

er had been injured in the course of his employment. The
teacher had sustained a ruptured Achilles tendon while
participating in a college scholarship benefit basketball
game, between members of an association composed of
teachers and athletic coaches under the school hoard's juris-

diction,
rl'he Workmen's Compensation Board had found that

the activities of the game "were so interwoven with the

employnwnt, , .as physical teachers and athletic coaches
to come within Llw scope of the Workmen's Compensation
Law. The school district's director of physical education
and athletics had arranged for the. publicity, photographs,
and announcements during school time. The tickets were
printed in the school print shop and sold in the schools.
The game was played in a school gynmasium and a large
amount of the proceeds of the- game was donated to the
school district to provide scholarships for needy children.

Upon this record the court held that the compensation
bo-rd was justified in finding that the scope of the school
district's interest, participation, and control was sufficient
to bring the event within the course of the teacher's (An-
ploy ment. The decision of the board was affirmed.

Ohio

State ex rel. Sandbach u.. Roudebush
N 2 d 624

mrt of Appeals of Ohio, Butler County,
April 7,1969,

A teacher who was not re-employed for the 1968=69

school vear sought a declaration that the decision of the
board was null and void and an order that. her employment
be continued. Between the time the suit was brought and
the case was heard, the teacher found other employment as
a school teacher in Florida. Under these circumstances the
court held that the ease was moot for no judgment it might
render could be carried out since the determination sought
by the teacher could have no practical effect upon the con-
troversy.
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