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May 19, 1971
UNIVERSITY OF UTAH

COMMISSION TO STUDY TENURE™

Final Report

I. SUMMARY OF REPORT

The system of academic tenure for professors at colleges and universities

* The Commission to Study Tenure was appointed by the Executive Committee
of the University Senate of the University of Utah in November 1970. Mem-
bership consisted of 7 faculty members {(Sydney W. Angleman, Emeritus
Professor of English; B. Gale Dick, Physics; James L. Clayton, History;
Susan Gustavus, Socivlogy; Don Hanson, Political Science; Leonavrd D, Spicer,
Chemistry; and Arvo Van Alstyne, Law), three student members (Steven Gunn,
graduate student in Law; Manus Monrce, graduate student and teaching as-
sistant in Chemistry; and Cynthia Myntti, undergraduate senior student in
Political Science); and two public members (Lorin N. Pace, attorney; and
David K. Watkiss, attorney). Staff assistance was p.-ovided by Peter Keating.
Due to pressure of professional obligations and legislative bu siness during
the 1971 General Session of the Utah Legislature, of which he is a member,
Mr. Pace was unable to participate in the work of the Commission; accord-
ingly, this Report represents the views solely of the other eleven commission
members.

The Commission commenced the holdiag of regular meetings in December
1970, continuing on a weekly or bi-weekly basis until the middle of May, 1971.
During these meetings, the relevant published literature relating to tenure
was discussed, and extensive oral statements were received from highly
qualified witnesses drawn from within as well as outside the University, in-
cluding representatives of the University of Utah Chapter of the American -
Association of University Professors, and the University of Utah Committee
on Academic Freedom and Tenure. Written comments relating to the tenure
system were solicited from student advisory committees, faculty members,
and members of the general public, with many helpful replies being received.
Through the auspices of the University's Office of Institutional Studies, an
extensive questionnaire was distributed to the faculty and the returns tabu-
lated. The University Administration cooperated fully in furthering the Com-
mission's work, but at no time attempted in the slightest way to influence its
deliberations or conclusions.

The Commission wishes to record its profound regret that Dr. Sydney W.
Angleman, who served with great dedication as a member of the Commission,
passed away shortly before this Report was concluded. His unflagging good
cheer, wise insight, and helpful counsel at all times during the Commission's
work was of inestimable value. Although Syd did not live to see the final draft
of this Report, and thus bears no responsibility for its imperfections, we will-
ingly acknowledge that whatever of value may be found herein is, in substaatial
degree, a reflection of his devotion to the improvement of higher education
and the advancement of human freedom.
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both within and outside the State of Utah is under vigorous attack from
many quarters. Criticism of the system tends (o emphasize the belief
that tenure is an outworn relic of the past which is no longer necessary
in the modern academic world, and that it serves principally to provide
lifelong job security for incompetent faculty members.

It i submitted that most, if not all, of this criticism is misplaced,
however sincere and well-intentioned it may be. The tenure system, we

are convinced, is indispensable to the preservation of academic freedom, ‘

i
{

while academic freedom is indispensable to educational excellence. To
eliminate the long-established and deeply rooted tradition of tenure for
university faculty members, without simultaneously providing equally \
effective institutional means for protecting academic freedom would, in ?
the Commission's judgment, be a tragic mistake with grave consequences
for higher education as well as for the general public welfare. None of the
alternatives to tenure which have been proposed offer reasonable assurance \
that they would prove workable and effective in this regard.

The Commission has therefore concluded that the tenure system
at the University of Utah should be retained, but that efforts should be
undertaken to reduce and to elimi'f;:zte, as far as may be possible, any jus-

tification for valid criticism of the system or its practical operation.
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The Mythology of Tenure

Upon careful consideration of the available evidence, the Conmimis-
sion is convinced that much of the current criticism of academic tenure
reflects uncritical acceptance of the mythology which tencs to permeate
discussions of tenure both on and oif the campus. We have concluded that
the tenure system at the University of Utah operates reasonably well --
although admittedly not perfectly -- in light of its actual objectives, proce-
dural requirements, and decisional standards. The opposing view advanced
by some critics seems to be based upon one 01; more common misconcep-
tions or myths relating to tenure and its implications:

(1) The prevailing mythology describes tenure as a special privilege

uniquely enjoyed by college and university faculty members. In fact, some

form of tenure is characteristic of most employment relationships in our
society, whether described as a '"'merit system' for government employees,
a seniority or job security plan for employees covered by a collective bar-
gaining contract, or a profit-sharing and stock-option program for business
executives. Ewen the independent learned professions (e.g., medicine and
law) enjoy a closely analogous form of professional tenure, in that a pro-
fessional license to practice can only be revoked or suspended when good
cause to do so is shown to exist. The essential principle of the tenure sys-
tem is that the university professor cannot be dismissed from his position
except upon a showing of :.:Ldequa’te causIG. This principle represents a rule
of fair play and justice which is far from unique, and which cannot accu-

rately be criticized as a special privilege.
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(2) The prevailing mythology claims that a professor may acquire

tenured status by mere passage of time in his position, without regard for

his professional competence or academic responsibility. In fact, it is not

easy for a new faculty member to acquire tenure; he can do so only by
demonstrating his qualifications over an extended period of years. Al the
University of Utah, under current procedures, each nontenured professor
is systematically reviewed annually during his probationary period (ordi-
narily five years in length) to determine whether, on the basis of teaching
effectiveness, scholarly achievement, and university service, he should
be retained in the employ of the University. Tenure may be achieved only
if the professor survives these annual retention reviews and finally re-
ceives an affirmative recommendation from the appropriate review comn-
mittees and administrative officers that he be granted tenured status. The
burden of demonstrating that he has the qualifications for retention and ten-
ure is squarely upon the individual himself. A significant number of faculty

members are dismissed during their probationary period and thus fail to

achieve tenure. Others leave the University voluntarily as they perceive

the unlikelihood that they will obtain the requisite favorable recommenda-
tion. At the conclusion of the probationary period, a professor whe fails
to achieve tenured status must be dismissed; a candidate for tenure must
go "up-or-out.' University policy forbids extension of an academic appoint-

ment beyond the probationary period for nontenured professors.
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(3) Current mythology assumes that nearly all University fa.c'ull;y

members enjoy tenure. In fact, when all instructional personnel arc taken

into account without regard for rank, the number (461) of tenured faculty
members at the University of Utah, as of February, 1971, amounted to
only 19% of the total (2,434). See Appendix II. hen teaching assistants
are excluded 24% of all faculty members at the University hold tenured
positions. And even when attention is directed solely tc regular teaching
appointments in professorial ranks -- thereby disregarding all faculty
memblers (¢.g., lecturers, instructors, clinical and research professors,
etc. ) not holding appointments in tenure-producing ranks -- the figure
increases only to 51% -- slightly over one-half.

(4) Current mythology contends that a faculty member with tenure

cannct be dismissed from his position, In fact, the tenure system does not

preclude the dismissal of (or imposition of lesser sanctions upon) a tenured
faculty member for reasons of academic incompetence or irresponsibility.
Nor does tenure prevent the University from dismissing a professor because
of bona fide financial exigency, discontinuance of a program or department
of instruction, or medical disability. While it is true that the formal me-
chanics of the tenure-dismissal procedures -- involving the service of a
formal statement of charges and formal hearings thereon by the University
Committee on Academic Freedom and Tenure -- are seldom used, tenured
faculty members have been remove” from the University's employ through

informal methods leading to voluntary resignation by a professor who is

i
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faced with the alternative of formal dismissal proceedings. There is some
evidence suggesting that disciplinary measurcs are invoked against {enured
faculty members with less frequency than may be warranted by the facts;

but such inertia is not attributable to defects inherent in the tenure system.

{5) The mythology assumes that tenured professors enjoy life-long

job security without any corresponding obligations to maintain professional

competence or adhere to acceptable standards of academic responsibility.

In fact, as already noted, tenured faculty members may be dismissed from
the University of Utah if they fail to meet their responsibilities to the Uni-
versity, its students, and to the public. Under applicable regulations
(Board of Regents Regulations, Chap. IX, § 9, reprinted in attached Exhi-
bit A), every tenured faculty member has a duty to maintain personal com-
petence ''in the performance of his duties as a teacher and faculty member"
and to refrain from conduct which ""demonstrates that the faculty member
lacks the ability or willingness to meet his responsibilities to the University.
The authoritative '"1940 Statement of Principles on Acacdemic I'reedom and
Tenure'' promulgated by the American Association of University Professors
{(reprinted in attached Exhibit C), and applicable to the University of Utah,
specifically notes that the professor has a ‘'special position in the cofnmu—
nity'" which '""imposes special obligations.' A comprehensive guide to these
special obligations is set forth in the AAUP's ''1966 Statement on Profes-

sional Ethics' (reprinted in attached Exhibit D).
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Specific Reforms Recommended

When the misconceptions relating to tenure are dispelled, it emerges
more clearly as an institution calculated, in principle, to proriote academic
freedom with accountability. Its imperfections reflect inadequacies in
practical administration of the system by fallible human beings, rather than
inherent systemic flaws.

The Commigsion is persuaded that substantial improvemenfs in the
operation of the tenure system can be achkieved, without impairing academic
freedora. To this end, specific reforms in three related areas should be
considered:

First, the Commission recommends that the University initiate
proceedings leading to the promulgation of a Code of Faculty Respensibilities.
As noted above, faculty obligations are presupposed by the tenure system;
but the exact content of such obligations isv largely undefined, except in gen-
eral terms, and appears to be imperfectly understood by some faculty mem-
bers as well as many private citizens. A code of responsibilities, speci-
fying acts and omissions that would constitute grounds for disciplinary charges
against faculty members, would, in the Commission's judgment, contribute
significantly to better understanding and enforcement of faculty obligations.

Second, the Commission recommends the inauguration by the Univer-
sity of a comprehensive career development program for all faculty mem-

bers. In this connection, efforts should be made to establish adequate methods

" of post-tenure review and evaluation of faculty teaching effectiveness and A

10
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scholarly productivity. While the University should never {olerate incom-
petence on the part of any members of its faculty, it should be equally
engaged in providing every faculty member with incentives and institu-
tional aids to promote a sustained individual quest for excellence in
academic pursuits.

Third, the Commission recommends that appropriate steps be
undertaken to develop more effective and widely visible means by which
alleged violations of faculty responsibilities can be efficiently and fairly
screened, evaluated, and adjusted. While the Student-Faculty Relations
Committee appears to be discharging this function in a limited degree at
the present time, its effectiveness could be significantly improved by cla-
rification of committee jurisdiction and procedures, and by providing full-
time staff assistance in the person of a tniversity complaint officer (or
"ombudsman''). We believe maximum effort should be directed toward
amicable resolution of student grievances involving faculty members --
which often represent a mere misunderstanding or breakdown in commu-
nications -- by informal and persuasive means. A strengthened procedure
for investigating and processing complaints would also assist materially
in the effective administration of the proposed Code of Faculty Responsi-

bilities.

Tenure With Accountability

The quality of a University depends largely upon the commitment

of its faculty and staff to the achievement of excellence in pursuit of

11
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edllcétional objectives. Intellectual aspirations, however, are not enough;
sustained public support for the University requires that its institutional
commitm.ent be communicated by word and deed to students, taxpayers,
and public officials alike.

Properly understood and effective’ + implemented, the system of
academic freedom and tenure with accoun..vility, as described in the pages
of this Report, can play an indispensable role in demonstrating that the
University of Utah shares the concerns of its several constituencies and is
determined to protect the basic values of educational freedom while, at
the same time, eliminating from the campus, so far as humanly possible,
all vestiges of academic incompetence and irresponsibility.

Abolition of tenure would, in our considered judgment, be perceived
by the University as well as by the wider academic community as a radical
and improvident change in the educational climate that would make this goal
impossible to achieve. Moreover, the available evidence strongly suggests
that elimination of tenure would encourage divisiveness and polarization
of the campus community and lead to the substitution of colleciive bargaining
and confrontation politics for the orderly and well-established personnel
procedures now prevailing. These consequences, in the judgment of the
Commission, could well drain academic freedom of all meaningful vcontent,

to the tragic detriment of students, faculty, and citizens generally.

12



II. THE TENURE SYSTEM AND ITS RATIONALE:

A GENERAL PERSPECTIVE

There is little doubt that the system of tenure for college and uni-
versity professors is widely misunderstood both on and off the campus.

It is sometimes disparaged by its critics as a unique system of employ-
ment security which confers significant benefits (e.g., assured lifelong
employment) upon faculty members, while requiring few, if any, recipro-
cal obligaticns. Moreover, some would argue, the system functions in a
routine and undiscriminating way that tends both to reward and protect
academic incompetence and indolgnce. These criticisms, although
apparently widely shared, tend to ignore both the purposes of the tenure
system, and its practical operation, and thus represent a distorted and
simplistic view of a complex institution.

Tenure, as a means of promoting stability of employment expecta-
tions, is by no means either unusual or unique to the campus; it exists in’
one form or another in many kinds of contemporary occupational relation-
ships. The great bulk of federal employees, for example, are governed
by a system of tenure known as 'civil service'. Most state and county

employees below the highest policy-making offices are protected by statu-

10

1

tory tenure provisions that constitute an integral part of the '"Merit System'.

1. - See Utah Code Annotated, tit. 67, ch. 19 (State Merit System);
Utah Code Annotated, tit. 17, ch. 33 (County Merit System).

13
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Provisions relating to tenure are often found in collective bargaining
contracts between employers and labor unions, while economic and
humanitarian considerations alike tend to supply the basis for closely
analogous préctices in other employment relationships. A common theme
runs through all of these forms of tenure: ‘When employment is extended
beyond a trial or probationary period, during which the merit and fitness
of the candidate has been assessed, the employee will not thereafter be
‘ 2

dismissed from his position except for "adequate'’ or "'just'' cause.

Although signifiéant analogies exist between academic tenure and
other forms of employment security, it must be emphasized that academic
tenure is not primarily a device to assure continued employment for
faculty members. Nor is it designed, like the civil service and merit
systems that apply to most government pcsitions, to eliminate the evils

3

associated with the ''spoils system''. As we shall point out, academic
tenure is intended, above all other considerations, to provide a means
of safeguarding the public welfare ’t?y protecting academic freedom. An
adequate assessment of the system of academic tenure thus presupposes
understanding of the meaning and significance of academic freedom..

While it is difficult, if not impossible, to formulate an unambiguous
;j———é—e—e:-;.—;j:—xg.—z;—: U.P., 1940 Statement of Principles on Academic

Freedom and Tenure, reprinted in Exhibit C. Compare H. E.

Kaplan, The Law of Civil Service (N.Y. 1958), pp. 63, 256-76.

3. See A. Hoogenboom, Outlawing the Spoils (1961).

14



and completely satisfactory definition of academic freedom, the basic -
interests to be protected and their relationship to university tenure can
4

be identified in general terms. The central concern of academic freedom
is the promotion of the common good by ensuring absence of, or protection
against, external and institutional influences that may inhibit scholarly
freedom to seek, expound, and disseminate ideas. Freedom in research,
freedom in teaching, freedom in publication, aﬁd freedom in learning are
all postulated as indispensable to the ultimate objectives of the educational
institution -- the advancement of.truth, strengthening of cultural integrity,
cultivation of critical intelligence, and improvement in the quality of per-
sonal and social life of the community at large. ''"Conceived positively,

academic freedom is the encouragement to adventurous, creative, and

innovative thought, the condition and inspiration for genuine intellectual
5

and artistic achievement. "
Academic freedom exerts a significant role in the general system

of freedom of thought and expression safeguarded by Constitutional limita-

6
tions; but it is clearly much more than that. The Bill of Rights postulates

minimum protection against governmental interference with intellectual

4. The literature on,academic freedom is very extensive. In the present
statement, we have drawn heavily upon Machlup, On Some Misconcep-
tions Concerning Academic Freedom, in L. Joughin, ed., Academic
Freedom and Tenure (Madison, 1969), p. 177, and S. McMurrin, Aca-
demic Freedom, in Encyclopedia of Educational Research (4th ed.) p. 1.

5. S. McMurrin, op. cit., p. 2.

6. See T. I. Emerson, The System of Freedom of Expression, ch. 16
(N.Y. 1970).

ERIC - 15
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13

freedom. But researchers, professors, and students must be protected
as well from private and organizational pressures, whether they emanate
from outside or from within the campus, if they are to perform their

7
respective functions with independence and vigor. Uninhibited explora-
tion of ideas cannot thrive in an atmosphere of intimidation and potential
reprisal against ideas which are bold, challenging, and unpopular. Yet
society's commitment to the educatiocnal enterprise necessarily demands
that the university assume the responsibility for continued examination
and appraisal of the validity of accepted values, established theories, and
traditional practices.

The central function of the university -- 4 role which is inherent in
its educational objectives -- may at times create tensions and conflicts
between the academic cdmmunity and discrete elements within the larger
community which it serves. Viewed in this context, academic freedom is
seen as a safeguard which society has devised in order to protect its long-
range interest in free critical inquiry from the chilling effects of censor-
ship of and reprisal against unconventional thoughts and ideas. The univer-
sity cannot perform its essential functions if its faculty are constrained to
seek either the safety of silence orthe ambiguity of indecision in matters
of intellectual concern. Academic freedom embodies society’s rejection
of coerced conformity, and its acceptance of intellectual diversity as a
primary instrument of educational policy.

7. The Commission's faculty questionnaire disclosed a fairly wide'-
spread body of belief that attacks upon academic freedom are
frequent. See Appendix I. Tables 8, 9, 10, 12.

16
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The principle of academic freedom necessarily implies corollary
responsibilities upon those who enjoy it to employ that frecdom in ways
that advance its objectives. Incompetence, indolence, intellectual dis-
honesty, serious moral dereliction, arbitrary and capricious disregard
of appropriate standards of professional conduct -- these and other grounds
are fully recognized as "adequate cause' for dismissal or other disciplinary
sanctions against faculty members, infringing upon academic. In affirma-
tive terms, it is beyond serious question that faculty members carry a
weighty burden of responsibility to students, colleagues, university, and
society to pursue their assigned professional tasks with dedication to truth,
intellectual integrity, and appropriate restraint. In addition, since academic
freedom, like most freedoms, is capable of being abused by those who en-

joy its benefits, the faculty has a collective obligation of the highest order

 to take effective action against those individuals within its ranks who are

derelict in discharging their professional responsibilities. On the other
hand, the faculty has an equally important collective obligation to resist
as vigoriously as may be necessary all attempts, from whatever source,
to violate the principle of academic freedom. Simply stated, academic
freedom and academic responsibility are interdependent: neither can long :
exist without the other.

Upon all of the evidence and arguments available, the Commission
concludes that the preservation of academic freedom at the University of
Utah is indispensable to fulfillment of the essential purposes for which the ;

University was established. To depart from this long and honored tradition k

17
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tory right, sometimes upheld as a contract obligation, and in other instances

15

of the University -- ewven in the slightest degree -- would be a tragic mis-
take. We arce convinced that any diminution in academic freedom, or any
changes in academic personnel policies and practices that could reasonably
be construed as such, would tarnish the reputation and stature of the Uni-
versity, impair faculty recruitment efforts, lead to an exodus of existing
faculty, bring about a gradual but inexorable deterioration of educational
effectiveness, and lead inevitably to the politics of confrontation as a remedy

8

for perceived grievances. The recognized commitment to academic free-

dom on this campus must therefore be retained, reaffirmed and strengthened,
as a central theme of University policy.

It has been suggested that a cornmitment to academic freedom does
not necessarily require a commitment to the tenure system. There can be
little doubt that academic tenure, in its inception and underlying theory, was
developed primarily as a form of institutional protection for academic free-
dom. It has taken different forms at different times and places, incorporating !

many varieties of procedure. Tenure is sometimes sanctioned as a statu-

observed loosely on the basis of tradition, moral commitment, or informal
understanding. Regardless of form, most contemporary tenure systems 1

have a common core of meaning based principally on the policy statements,

n

guidelines, and published investigatory reports of the American Association

3
o
3
B

- et . am S m o - -

8. These conclusions, which are based in part upon testimony and written
communications received by the Commission, are supported also by
the faculty questionnaire responses. See Appendix I, Tables 11, 12,
13, 14, 15. Sce also, A. C. Emery, "An Oath of Freedom, " 35th
Annual Reynolds Liecture, University of Utah, Feb. 16, 1971.

13




of University Professors {(AAUP),

An early project underiaken by the AAUP, following its organization
in 1915, was the development and articulation of principles and practices
relating to intellectual freedoms on campus. It soon found itself deeply
involved in the investigation of complaints relating to alleged breaches

10
of both academic freedom and tenure. This investigatory role of AAUP,
which ordinarily 1ed to public censure of institutions found to have seriously
offended against accepted standards, has continued to the present day, pro-
viding a vast body of practical experience relating to academic freedom and
tenure questions.

The first formal statement by AAUP attempting to define acceptable
standards of academic freedom (the '"General Declaration of Principles'')
was published in 1915, It formed the basis for the 1925 Conference State-
ment on'Academic Freedom and Tenure' of the American Council on Educa-
tion and several other national educational organizations. In 1940, the AAUP,
in conjunction with the Association of American Cclleges, promulgated a re-
statement of the same general principles, generally designated as the ''1940

o o m v e on o e n ——

9. A full statement of history of the tenure system and of the AAUP
pesition on academic freedom and tenure, together with a description
of related AAUP committee procedures, is found in 1. Joughin, ed.,
Academic Freedom and Tenure (Univ. Wisconsin 1969).

10. One of the earliest of these cases involved charges relating to the al-
leged arbitrary dismissal of four faculty members of the University
of Utah in 1915, resulting in AAUP censure of the University adminis-~
tration. See R. Chamberlin, The University of Utah: A History of Its
First Hundred Years (Univ. of Utah Press, 1960}, pp. 328-337.

19
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Statement of Principles on Academic Freedom and Tenure.' This state-
ment remains the principal basis of university systems of academic free-
dom and tenure in the United States, having been officially endorsed by

many educational associations and by numerous colleges and universities,
11
including the University of Jtah. It has been supplemented by other

AAUP policy announcements, including most notably the 1958 ""Statement
on Procedural Standards in Faculty Dismissal Proceedings, ' the 1966

""Statement on Professional Ethics,'" and the 1970 ""Statement on Freedom
12
and Responsibility. "

Although the ''1940 Statement'' and supplementary guidelines leave
the details of a particular tenure system to be worked out in the institution
concerned, the relationship between tenure and academic freedom is im-

plicit in the basic features of the kind of tenure system contemplated:
13
(1) Faculty members in tenure-producing ranks are normally

expected to serve a probationary period following initial appointment,

11. The '""1940 Statement'' was officially endorsed by the University of
Utah Board of Regents and included in its Regulations, Chap. IX,
§ 7. See Exhibit A. These regulations were continued in effect,
subject o the power of modification vested in the State Board of
Higher Education, by the Higher Education Act of 1969. See Utah
Code Anno., § 53-48-25 (Repl. vol. 1970).

12. The 1958 Statement is reprinted in L. Joughin, ed., Academic Free-
dom and Tenure (Univ. of Wisconsin 1969), p. 40, The 1966 Statement
is attached hereto as Exhibit D. The 1970 Statement is attached here-
to as Exhibit E.

13. The tenure system generally does not apply to all academic personnel,
For example, at the University of Utah less than hailf of all academic
appointments (i. e., 897 out of a total of 1890 faculty members) are in
positions which are tenure-generating. See Table 1, Appendix II. In
addition, the 544 teaching assistants currently employed by the uni-
versity do not hold tenure-producing positions.

20
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during which time their professional competence, academic performance,
and general fitness can be evaluated. The assumi:tion is that acquisitinn

of tenure should not be automatic, but should be achieved only after both
ability and responsibility have been scrutinized thoroughly by students,
faculty colleagues, and university administrators. During the probationary
period, the burden of establishing eligibility for retention remains upon

the probationary faculty member. Academic freedom is provided during
this peridd by procedures for investigation, hearing, and review of charges
of violations of academic freedom in connection with dismissal or other
disciplinary action taken against a probationer.

(2) Following completion of satisfactory probation, the faculty member
receives ''tenure'', consisting of assurance of continuous employment. The
status of tenure, however, is subject to the condition that employment may
be terminated by the institution (a) for "adequate cause', (b) because of
bona fide financial exigency or discontinuance of an instructional program,
or (c; pursuant to established regulations pertaining to retirement.

(3) When dismissal or other disciplinary proceedings are initiated
against a tenured faculty member upon charges deemed to constitute "ade-
quate cause'', the charges must be considered by an appropriate committee
of the faculty, after due notice and full and fair opportuhity for hearing and
introduction of relevant evidence. The committee's judgment must be

transmitted to and considered by the administration and governing board

of the college or university before a final decision is reached.

21



The faculty committee's role in the dismissal proceedings is regarded
as a vital one, because legitimate '"cause'' for dismissal (e.g., incompetence;
failure to observe acceptable standards of professional responsibility; etc. )
can too easily be asserted as a subterfuge for unexpressed reasons violative
of academic freedom. The risk that improper critei‘ia for dismissal are
being employed can best be minimized by reliance upon the responsible
judgment of a faculty member's professional peers. In addition, experience
demonstrates that the issues in academic freedom controversies are often
complicated by the inherent difficulty of applying in specific factual con-
texts the concept of academic freedom, as well as obscured by ambiguous
and conflicting factual data. Since the basic concept itself refers to the full
range of responsible intellectual freedom as a staadard of judgmgnt, the
accumulated experience, professional sensitivity, and mature insight of
the academic community in such matters, as represented in the membership
of the faculty review committee, provide an important element of expertise
in appraizing the propriety of the charges. Finally, the designation of
tenured faculty members to serve on the faculty review committee provides
a measure of protection against '"command influence' or other improper
pressures.

Further protection of academic freedom is secured in the required
hearing procedures by the rule that the burden of persuasion on the question
of adequate cause for dismissal or other action taken against a tenured

faculty member rests upon the institution. The administration must

22
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Qis charge the burden of establishing that adequate (academic) cause exists
for dismissal or other disciplinary action, and that the charges are not
in contraventio; of st;ndards of academic freedom.

Although the primary focus of academic tenure clearly is the
protection of academic freedom, certain collateral advantages of the tenure
system should not be overlooked. Stability of employment expectations in
academic life, for individuals of demonstrated competence, tends to en-
hance the attractiveness of the teaching profession and thus may make
it possible to induce highly qualified personé to pursue a teaching career
in lieu of more lucrative opportunities often available to them in other
careers. Indeed, academic freedom itself, with its associated atmosphere
of intellectual ferment and unfettered inquiry, can be a powerful incentive
for potential faculty members to enter academic life. Moreover, a measure
of employment stability and equitable employment practices, including aca-
demic freedom, may be a significant determinant of the choice of interested
individuals to pursue careers in specialized technical fields which are essen-
tial components of contemporary university programs of instruction and
research but have no ready counterparts in private or public employment
opportunities. Tenure, as a visible maniféstation of university commit-
ment to the faculty member, offers aﬁ assurance of careér continuity which
is often essential to a reciprocal fa.ul*y commitment to long-term pro-
grams f study and research by which the frontiers of knowledge are

expanded.

23
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The quest for excellence in education, with its potential enlarge-
ment of the intellectual opportunities open to students, thus is signifi-
cantly assisted by the tenure system. Moreover, that system, when
properly functioning, seems well adapted in principle to the task of identi-
fication of particularly competent faculty aspirants for whom tenure is
warranted, and to the responsible elimination of faculty members who
become incompetent or irresponsible after tenure has been achieved.
When appropriate standards are fairly and conscientiousiy applied, the
prospect that tenure status may be earned by a probationary faculty mem-
ber undoubtedly produces substantial educational benefits for students,

the institution, and for society as a whnle.
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[II. A CRITIQUE OF TENURE AT THE UNIVERSITY OF UTAH

We have attempted to demonstrate above our conclusion that the sys-
tem of academic tenure, properly conceived and administered, is carefully
designed to protect academic freedom. No evidence has been brought to
our attention which intimates that this protective role is not discharged
effectively at the University of Utah -- although, we hasten to add, the in-
frequency with which alleged violations of academic freedom have arisen
on this campus suggests that the system has not recently been put to any
severe test.

On the other hand, the tenure system here and elsewhere has recently

become the okject of severe criticism upon the ground that its collateral

disadvantages are excessive. Most of the critics concede the importance

of academic freedom, but contend that tenure, as a means of securing aca-
demic freedom, is inefficient and counter-productive because it operates to
protect incompetence, indolence, mediocrity, and irresponsibility on the
part of some faculty members.

An adequate and responsible evaluation of this generalized criticism
is exceedingly difficult, since its generality conceals both the definition and
judgmental criteria of the critics. "Incompe'tence” in professional matters,
for example, is not self-defining; from at least one.rational viewpoint, a
judgment of incompetence necessarily represents a net negative balance of

several independent judgments relating to such matters as technical pro-

ficiency, scholarly achiévement, and teaching effectiveness. These judgments
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of course, invoke a measure of subjectivity, and presuppose a level of
expertise in the judge, which make documentation of the criticism a very
difficult burden for the critics to sustain. Like alcharge of "mediocrity"
or 'irresponsibility, " moreover, 'incompetence' may, in some instances,
be little more than a veiled attack upon the ideological views or philoso-
phical disposition of the criticized faculty member -- in short, a blatant
assault upon his academic freedom,

Despite the ambiguities in the criticism, it poses a challenge to the
tenure system which cannot lightly be dismissed. Indeed, as will be pointed
out below, the Commission has concluded that, to a limited extent, the—
charges of the critics appear to be justified in certain respects. But the
mere fact that the tenure system may not be fully satisfactory in practice
does not necessarily support a conclusion that tenure should be abolished.
As we have already suggested, abolition would be an acceptable solution
for the inadequacies of tenure only if its primary objective, preserving
academic freedom, could clearly be discharged with equal effectiveness
through alternative means. With this qualification in mind, we turn to a
discussion of the central issue:

Does the existing tenure system at the University of Utah function

effectively to prevent academic incompetence or mediocrity and assure

adherence by faculty members to acceptable standards of professional

responsibiiity?

A reasoned answer to this question requires a preliminary exami-

nation of the specific tenure standards and procadures now in use at the
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University. Our review can conveniently be dealt with under the topical

headings of Pre-Tenure Review, Standards for Tenure Acquisition, and

Post-Tenure Review.

faculty ranks (which are limited to the ranks of assistant professor, asso-
ciate professor, and professor) ordinarily achieve tenure status only upon

the completion of a satisfactory probationary period.

a. Pre-Tenure Review: Persons appointed to tenure-producing

who commence their probation at the rank of assistant professor, this

period is normally five years; for others, it is normally three years. In

cases of exceptional merit, the probationary period may be shortened by

14

grant of ""early tenure." The period of probation also may be extended

for an additional two years by the University Tenure Advisory Committee
if "unusual circumstances' indicate that the initial period was insufficient

for proper zvaluation of the candidate.

15

lé6

ure may be granted at the time of appointment.

24

For faculty members

In highly exceptional cases, ten-

Acquisition of tenure at the University of Utah is by no means routine

or automatic, but results only from an affirmative decision, based on

periodic review and evaluation, that the candidate has demonstrated the

16.

"Early tenure'' has been achieved, on the average, in about four
cases per year during the recent past. See Appendix II, Table 5.

Regents Regulations, Chap. IX, § 5. See Exhibit A.

"Instant tenure'' is generally reserved for use in connection with
appointments of distinguished senior scholars who have thoroughly
demonstrated their professional competence and have achieved
tenure at other institutions. An average of about two cases per
year of this kind have been noted in recent experience. See Appen-
dix II, Table 5.
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: 17
qualifications deemed essential to permanence of appointment. Under

present University procedures, annual retention evaluations of all non-
tenured faculty are required to be conducted successively by six different
reviewing agencies: (1) the student advisory committee organized in each

department; (2) the departmental faculty advisory committee on tenure
18
and retention; (3) the departmient chairman; (4) the committee on tenure

and retention matters of the college council in which the department is 10—
19
cated; (5) the dean of the college; and (6) the University Tenure Advi-
20

sory Committee. The record of the recommendations made at each

stage of the retention evaluation procedures is reported to the President
: 21
of the University for final decision.

17. The criteria employed in the annual retention and tenure review pro-
cedures are described in the University's official ""Guide to Retention
and Tenure, ' adopted February 3, 1969. See Exhibit F.

18. These committees are composed of the tenured faculty in the depart-
ment plus all nontenured departmental faculty members of higher
rank than the candidate. The committees are chaired by the member
of the department having the longest period of tenure at the highest rank.

19. The composition of college council committees on retention and tenure
varies from college to college at the present time, since, under appli-
cable regulations each college has a broad range of discretion to estab- .
lish its own procedures, within the College Council plan for internal
University self-government, for dealing with personal matters. In
some colleges, the retention committee's determinations are reported
to and considered by the College Council as a whole, but this add1-
tional step does not appear to be a un1versal procedure.

20, The University Tenure Advisory Committee consists of nine faculty mem-
bers with tenure who hold the rank of full professor, elected by the facul-
ty from representational areas within the University, plus two student
members chosen under procedures established by the Associated Students.
See Faculty Regulations, Chap. 1, Sec. 20(d), in Exhibit B,

2l. Similar procedures are established to review recommendations for pro-
motion. See Faculty Regulations, Chap. 1, Sec. 19.
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The primary bases for a retention recommendation are the academic
qualifications and achievements of the candidate, the probability of his
continued professional growth, and the extent of his potential contributions

. 22 '
to the University. Prescribed administrative procedure requires the
results of each retention evaluation to be made known to the faculty mem-
ber in question, usually in a candid private discussion with his department
heé.d, so that f;fforts can e undertaken to correct indicated weaknesses.

The established 1 etention evaluation procedures demonstrate the
degree to which the administration and faculty of the University consiaer
the ultimate tenure decision to be vitally important. Since tenure can only
be achieved if a candidate survives a series of annual retention evaluations,
the crucial judgment is based upon the candidate's performance over the
total probationary period. The enormous commitment of student, faculty
a1;1d administrative effort devoted to these annual review proceedings may
strike some observers as excessive. Well-informed individuals, however,
regard the und.ertaking as an indispensable prelude to responsible and
thoroughly cbnsidered decisions upon tenure itself. Cfficial University

policy, as stated in the "Guide to Retention and Tenure' approved by the

. 23
'Faculty Council on February 3, 1969, declares in this connection:

22, See Exhibit F.

23. For the complete text of the ""Guide to Retention and Tenure!', see

Exhibit F.
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"Since the University assumes what may be a life-

long commitment to the professional and economic life
of a faculty member when he is given tenure, the deci-
sion as to whether tenure should be given is of the ut-
most importance for the future of the University. In
its total impact this decision transcends the significance
of annual salary increases and even promotions in rank,

" for the University's relationships to its students, publics,
and funding agencies for years to come are affected by the
decisions made at this time."

b. Standards for Tenure Acquisition: During the final year of a pro-

fessor's probationary period, a decision to grant to deny tenure must be
made. The applicable regulations are explicit that for faculty in tenure-

24
producing ranks, ''tenure or the right to achieve tenure cannot be waived. "
Thus, unless the candidate obtains an affirmative recommendation for grant
of tenured status at the conclusion of probation, his zppointment by the

25
University must be terminated.

The procedures for evaluation of fitness and responsibility for tenure
are substantially the zame as in the case of annual retention evaluations,
described above, and require the exercise of independent judgment at the
same six levels of review. The burden of demonstrating that the qualifica-
tions demanded for tenure have been met remains upon the faculty member.
One minor difference is that the departmental faculty advisory committee

which considers the candidate for tenure consists solely of the tenured

faculty members in the department. Nontenured faculty of higher rank--

-

24. Regents Regulations, Chap. IX, § 4, in Exhibit A.

25. Termination of employment, however, is subject to applicable
- University regulations governing notice of termination. See
Regents Regulations, Chap. IX, § 6, in Exhibit A.

ERIC



28

who participate in retention evaluations--are excluded from tenure evalua-
tion committees.
The substantive standards which tenure advisory committees are

directed to use in reaching a recommendation whether to grant or withhold
26 :
tenure are officially defined in these terms:

"[T]enure is intimately related to academic freedom
and should be given only to those the University believes
have the qualifications, both professional and personal,
to use that freedom responsibly....It is for this reason
that all discussions about tenure should not center on the
question used when the man was employed: '"Does he have
the training and promise to hecome an outstanding member
of the faculty?'" Nor should these discussions center on the
personal relations which develop as a result of working to-
gether: 'Is he congenial? " Rather, they should center on
the question of demonstrated competence: '"Has he shown
the skills and interests of a scholar, the abilities and dedi-
cation of a teacher, the devotion to the University and all it
stands for which would justify the University's lifelong com-
mitment to guarantee his academic freedom and economic
security? ' Unless this question can be answered, not only
affirmatively but enthusiastically, a faculty member should
not be recommended for tenure....

"[The tenure advisory] committee should discuss with
both candor and justice the faculty member's qualifications
and achievements. Such considerations as his interest in
teaching and his performance as a teacher, the quality and
number of his publications, as well as his reputation of the
journal or publishing house which published them, past and
current contributions to the depai‘tment, the University, and
the community, and the basis for expecting continued contri-
butions and professional growth should be among the factors
which should be discussed. More subjective considerations
such as the effect of the individual's personality on his
colleagues and students also are relevant, as are questions

26. "Guide to Retention and Tenure' (February 3, 1969), set out in
Exhibit F.

O
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concerning the relationships between tenure and promotion.
A committee should always recognize that potentially may
take longer to develop in some faculty members, that some
research or scholarship might be concerned with particu-
larly difficult or unproductive problems, and that progress
in some areas may be retarded because of extra service in
other areas. But, after full consideration of all the quali-
fications caused by diverse human beings, the committee
must always ask itself whether this faculty member has
demonstrated the qualities of mind and temperament which
would justify the University's guaranteeing his lifelong free-
dom and security. "

Examination of the combined retention and tenure procedures at the
University of Utah demonstrates that achievement of tenure is not an auto-
matic or routine feature of academic life. Table 5 (see attached Appendix TI),

which reports actual University experience during the past six years, dis-

closes that a significant percentage of faculty candidates failed to achieve

27
tenure status. In summary form, these figures are:
1965 [ 1966 | 1967 | 1968 | 1969 1970 TOTALS
[FFaculty granted 40 29 38 43 67 61 278
tenure
Faculty denied 5 4 5 4 7 7 32
tenure
% denied tenure 11% | 12% | 12% | 9% 9% | 10% 10%
27. Table 5 undoubtedly understates the actual experience, since it includes

only the results of the formal retention and tenure review procedures.
Evidence received by the Commission, as verified by the individual ex-
perience of Commission members, indicates that additional faculty mem-
bers who perceive the unlikelihood that they will obtain a favorable ten-
ure recommendation, voluntarily withdraw or resign before the formal
decision to that effect is made.
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c. Post-Tenure Review: Following achievement of tenure, a faculty

28

member may still be dismissed for "adequate cause." Several institu-

tional channels provide means for ascertaining the existence of cause for
disnﬁss‘;ml of particular faculty members: (1) Each college dean and de-
partment chairman, through internal channels of communication open to
faculty performance. (2) A continuing review of all graduate programs
is conducted by the Graduate Council. (3} The Departmental Review Board,
elected by the Faculty Scnate, investigates and evaluates the performance
of each instructional department at least once each five years. (4) Each
departmental student and faculty advisory committee, under applicable
regulations, has "the responsibility to advise the administration, either on
its own initiative or after a request‘by the administration, when a question
arises concerning the competence or conduct of a staff member with or
29

without tenure. " (5) The Faculty-Student Relations Committee routinely
receives and investigates complaints from students relating to faculty con-
duct. (6) Shortly before graduation, students leaving the University are
given the opportunity, through an exit interview and a written evaluation
form, to register their views as to faculty performance.

""Adequate cause'' for dismissal of a faculty member with tenure is

30
defined in University regulations in these terms:

""Adequate cause is incompetence in the performance of
his duties as a teacher and faculty member, or conduct..
. y :

- - - = -

28. Regents Regulations, Chap. IX, § 9(1), in Exhibit A.

29. Faculty Regulations, Ché.p. I, § 20(c). See Exhibit B.

30, Regents Regulations, Chap. IX, Sec. 9{(a){a). See Exhibit A,
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which demonstrates that the faculty member lacks the
ability or willingness to meet his responsibilities to

the university. While the university does not serve as
the overseer of the personal morality of tha university
community, grave personal misconduct may demonstrate
inability or unwillingness to meet such responsibilities.
Mere expression of opinions, however vehemently ex-
pressed and however controversial such opinions may
be, shall not constitute adequate cause. Dismissal will
not be used to restrain faculty members in their exercise
of academic freedom or of their rights as American
citizens."

University regulations also provide for dismissal of faculty for '""medi-

cal reasons which preclude the faculty membér from competently performing
31
his duties and responsibilities as teacher and faculty member'' or because
of "financial exigency or bona fide discontinuance of a program or depart-
32

ment of instruction. "

Dismissal procedures specifically incorporate two different approaches:

First, informal discussions are initially employed in an effort to bring
about a "mutual settlement' of the charges, such as an agreement for volun~

h 33

tary resignation or retirement of the faculty member in question. Such
discussions between the faculty member and the administrative officers are
particularly productive when the facts underlying the charges are not in sub-
stantial dispute. In addition, when information comes to the attention of

the University President suggesting the existence of a substantial question

relating to the competence or misconduct of a faculty member, and "when,

e - - — - -

31. Ibid., Sec. 2(1)(b).
32. Ibid., Sec. 9(1)(c).

33. Regents Regulations, Chap. IX, Sec. 9(2)(a). See Exhibit A.
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in the judgment of the president, the interests of the individual or the

university can best be safeguarded through a greater degree of privacy

or where the matter cannot be resolved otherwise, ' he may appoint an

ad hoc committee of faculty members and others to investigate the matter
34

and give him advice and counsel. Testimony received by the Commission

indicated that similar informal techniques are often employed by depart-

ment chairmen and college deans to deal with offending faculty, usually in

the form of efforts to induce voluntary withdrawal or resignation. These

techniques range from withholding of increases in compensation and im-

posing of undesirable 'duty assignments, to an ultimatum offering the choice

between resignation or filing of formal charges.

Sccond, formial dismissal proceedings may be initiated by the service
upon the faculty member of a written statement of charges, which must be
"framed with reasonable particularity', prepared by the president or his

35
designee. The faculty member is entitled to respond to the charges in
writing, and may demand a hearing before the University Committee on
36
Academic Freedom and Tenure. If a hearing is requested, procedures
are established for conducting the hearing in accordance with acadeinic

37
due process standards. The procedural regulations, ‘consistent with the

e e a)

35. Regents Regulations, Chap. IX, Sec. 9(2){a). See Exhibit £..

36. This committee is Compbsed of twelve faculty members elected
by secret ballot for overlapping three year terms. Regents Regu-
lations, Chap. IX, Sec. 8, in Exhibit A,

37. Regents Regulations, Chap. IX, Sec. 9(2).
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general principles of the tenure system, specifically provide that "'the

_burden of proof that adequate cause exists rests with the institution,

and shall be satisfied only by clear and convincing evidence in the record
38
considered as a whole. " The committee's findings and decision in the
matter are given in writing to the president, the faculty member in ques-
39
tion, and the University Senate. An adverse determination by the pre-
sident as to the disposition of the matter, whether it be for '""dismissal,
suspension without pay, or other penalty'’, may be appealed by the faculty
40
member to the Institutional Council, which has power of final decision.
The informal procedures for disciplinary action which we have
described are employed with much greater frequency than the formal com-
mittee process. The Commission was unable to discover any formal
proceedings leading to dismissal of a tenured faculty member during
recent years; on the other hand, testimony of several responsible and in-
formed witnesses indicated that a number of specific cases of "adequate
cause' for dismissal had been successfuily disposed of by administrative
use of the informal procedures. Statistical quantification of such cases
appears impossible to develop in reliable form, however, since many
of the cases in question were handled on a confidential basis and are re-

flected in University recorde only as voluntary resignations without

specification of reasons.

38. Ibid., Sec. 9(2)(b), clause [6].
39. Ibid., Sec. 9(2)(b), clause [13].

40. Ibid., Sec. 9(3).

36



The existence of clearly defined formal dismissal pror.:edures, of
coursc, must be recognized as a contributing factor to the efficacy of
the informal techniques since, from the viewpoint of the faculty member
in question, 'voluntary' withdrawal avoids the notoriety, embarassment,
and possible disgrace, as well as the mental distress, which may attend
formal di‘smissal action. For the same reasons, however, the mere
threat of formal charges may exercise an unduly coercive influence upon
an innocent faculty member under some circumstances, thereby denying
both academic due process and academic freedom. To forestall this re-
sult, University regulations specifically provide that any resignations |
may be appealed by "any faculty member" to the University Committee
on Academic Freedom and Tenure, for review and report to the University

41 : .
Senate. The disapproval of any protgste'd resignation by either the Com-
mittee or the Senate must be taken into account by the i)re sident of the
University and by the InStitutionai Council in arrivi1;1g at a final decision
_ 42 -
whether the resignation should be accepted.

From all of the evidence available to the Cc.>mrn'issionv,‘ we have con-
cluded that the tenure system, in theory and current practice, is well
structured to prevent, as far as humanly possible, reception into the

43

tenured faculty of incompetent and irresponsible members. =~ The evi-

dence is impressive that the elaborate review and evaluation procedures

41. Faculty Regulations, Chap. I, Sec. 20(e), in Exhibit B.

42. Ibid.

43, The retention and review procedures described above have largely
been developed and implemented during the past five years prior to
which time acquisition of tenure was apparently somewhat less ex-

Q acting. During recent years, in addition, the procedures for re-
E lC ' cruiting new faculty members have been substantially strengthened.
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preceding a tenure decision do in fact function with reasonable efficiency
to identify and screen out candidates for tenure who are not likely to
exhibit the qualities of pfofessional dedication and institutional commit-
ment which warrant a reciprocal commitmenlt by the University to per-
manent employment. Decisions to grant tenure are reached, under
currently prevailing University practices, only after a rigorous and
'searching investigation into a candidate's qualifications. We have dis-
covered no evidence suggesting that professorial candidates for tenure
who are actually unqualified manage to elude the screening process.

The least satisfactory features of the tenure system, we have con-

cluded, arise in the post-tenure period. While the relevant University

regulations are calculated to facilitate dismissal of tenured faculty mem-

bers who fail to measure up to acceptable standards of academic per—

formance and professional responsibility, actual results are not neces-

sarily in full accord with theoretical expectations. Eviderce presented

to the Commission indicates that instances :of tenured incompetence,

" unacceptable'academic performance, or failure to observe professional

sta_.nda’r'cis. of behaQiOr, do occur within the Univeréity from time tq time.
We are sa‘tisfi(_ad'tha'..t such instances are relatively few in number, and
pfobably are not disproportionate to similar si.tuations in other areas of
governmeﬁt aﬁ'd private employment; b_\it their infrequency does not providé
grounds for c'omplaciency. The int'erests seryed By the University, and

the delicacy of its relationship to its several publics, all demand that

~
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every conceivable step be taken to provide assurance that all abuses
of tenured status will be dealt with in a reliable and effective fashion.
Two alternative approaches to a solution seem feasible. One is
to abandon tenure and seek other means for coping with academic delin-
quencies which may be better adapted to eradication of professional
inadequacy than is the tenure system, but which, at the same time,
promise to provide at least equal p1:;)tection for academic freedom. A
second is to strengthen the tenure system by modifying existing Uni-
versity practices in ways that provide assurance of greater effective-nfas.s
in dealing with abuses of tenure but do not Wealken the capacity of tenure
to safeguard academic freedom.
For reasons explained below, we have concluded that none of tl;xe
several possihle alternatives to the tenure system are clearly preferable,
and that it would thus be both prudent and advantageous to pursue the

second of these two lines of attack. We have also undertaken to delineate

below the specific details of recommended reforms which, in our judg-

. ment, are both responsive to the criticisms levelled at the tenure system,

and likely to be effective in practice.

IV. POSSIBLE ALTERNATIVES TO THE TENURE SYSTEM
Several-alternative systems of personnel administration other than
tenure have been proposed for university faculty members. Nearly all

of the proposals incorporate, in suia_stance, one or another of these thre=

39
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approaches: (1) eclimination of the tenure system, with faculty employment
left to the pleasure of the university administration: (2) adoption of a

system of terminal contracts with fixed periods of employment, possibly

for periods ranging from 3 to 5 years inlength, subject to renewal from

period to period; and (3) collective bargaining between university officials
and faculty association representatives. Although some mérit can be as-
cribed to each of these altern&tives, the Commission found them to be
seriously objectionable in certain respects and, in par.ticular, less pro-‘
tective of academic freedom than the tenure system. Each will here be
discussed briefly.

(1) Elimination of tenure. It has been suggested that the tenure sys-

tem may, in earlier times, have been essential to the preservation of aca-
demic freedom, But that that function has long since been .fully and ade-
quately discharged. Under this view, the principle of academic freedom
is said to be so widely and uniformly accepted, institutionally implemented,
and judicially protected that tenure is no longer necessary to its preser-
vation. To eliminate tenure, the argument runs, would be simply to deny
to incompetent and irresponsible faculty members a form of job security
Which.they do not deserve and which can no longer find justification upon
acadeiic freedQIﬁ or other defensible grounds. It would, furthermore,
expand the flexibility with which the university administration could seek
to improve the quality of education by upgrading the ciuality of the faculty.
While the Commission thoi‘oughly concurs in the objectives postu-

lated for this proposal - indeed, no self-respecting faculty member would

40



oppose the improvement of education - it is regarded as an inherently
unsound means for achieving those ends. Its >unsta.ted assumption that

the tenure system serves primarily as a job security device is an in-
accurate and misleading characterization of that system, particularly

as it functions at the University of Utah. As we have .shown above, the
tenure system is designed, both in theory and in procedural arrange-
ments, to prevent incompetent and irresponsible individuals from achieving
tenure and to eliminate from tenured ranks those few unqualified prcessors
who elude the screening precess or who retrogress after entry. While

we concede that the system may not have functioned in practice with com-~
plete efficiency, it would in our opinion be irresponsible to abelish it with-
out the strongest possible assurance that the positive values which it serves
will not thereby be impaired, and that its deficiéncies cannot be remedied
by less radical and traumatic methods. Justification of this kinq is clearly -
lacking with respect to the instant proposal.

The academic Comm&nity shares the concerns of the critics of the
tenure system; We. have identified no faculty member at the University of
Utah who advocates the perpetuation or tolerance of academic incompetence

44
or irresponsibility. On the other hand, a substantial portion of the aca-
demic community finds little basis for the complacent view that academic

. 45
. freedom has matured to the point of axiomatic invulnerability. Recent

44. See Appendix I, Tables 2 and 7.

45. A substantial percentage of the faculty regards tenure as a protection
for academic freedom, and academic freedom as insecure without
tenure. See Appendix I, Tables.12, 16 and 17.
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court decisions readily document the thesis that the system of freedom of

expression, of which academic freedom is a part, although rooted solidly

_in constitutional provisions and authenticated by more than two centuries

46

of American history, is under continuing attack on many fronts.- Care-
fully documented reports of investigations at major colleges and univer-
sities throughout the United States during recent years provide convincing

evidence that the principles of academic freedom are far from universally
47
respected. Contemporary efforts to curtail the free investigation of

ideas on university campuses by excessively restrictive policies limiting

the choice of speakers who may be permittéd to address campus audiences

48

demonstrate, in modern context, the essential fragility of intellectual liberty.
The vulnerability of traditional academic values was sharply borne
home to many university faculty members during the early 1950's, when

loyalty investigations, exculpatory oaths, and other devices seriously eroded

46. See W. Van Alstyne, The Constitutional Rights of Teachers and Pro-
fessors, 1970 Duke Law Journal 841; Developments in the Law -
Academic Freedom, 81 Harv. L. Rev. 1045 (1968). A more general
analysis of the recent cases on freedom of expression is found in
Strong, Fifty Years of Clear and Present Danger: From Schenck to
Brandenberg - And Beyond, 1969 Supreme Court Review 41.

47. See, e.g., the recent reports of the AAUP Committee A on Academic
Freedom and Tenure, 57 A, A, U.P. Bulletin 35-57 (1971); 56 id. 387-
439 (1970). For a fuller bibliography of recent experience, see Ap-
pendix G.

48. A. C. Emery, An Oath of Freedom, 35th Annual Reynolds I.ecture,
University of Utah, Feb. 16, 1971. See also, R. Hofstadter and W.
Metzger, The Development of Academic Freedom in the Un1ted States
(Columbia Univ. Press 1955). /




the quality of both faculty and education at some of the most pr estigioit.l‘s
49
. universities in the nation. In more recent years, assaults upon academic
freedom have come from a different quarter. Forcible, violent and des-
tructive tactics have been employed by dissident groups on many college
‘campuscs, resulting in deaths, injuries, and loss of property, gross dis-
ruption of educational processes, serious loss of public confidence in the
higher educational system, and flagrant violations of the academic freedom
of students and faculty to pursue the orderly and dispassionate investiga-
50
tion of ideas.

Experience suggests that patterns of human behavior contain repe-
titive strands; the history of past attacks upon academic freedom provides
no bases for optimism that the future will be any different, or that academic
freedom will survive unless firmly supported by the general public and the
academic community operating through generally accepted institutional
techniques. As the President's Commission on Campus Unrest observed
in its report of September 1970, we are living in a time of rapid cultural,
social and technological change in which ever-pressing problems tend to

generate pressures seeking to polarize and politicize the university com-

munity. While the expansion of knowledge and human understanding is more

49. Morris, ademic Freedom and Loyalty Oaths, 28 Law & Contemporary
Problems 487 (1963). Sce, generally, R. S. Brown, Loyalty and Security
(Yale Univ. Press 1958); V. Countryman, Un-American Activities in the
State of Washington (Cornell Univ. Press 1951); D. Gardner, The
California Oath Controversy (Univ. Calif. Press 1967).

50. The most thorough account is in the work of the Scranton Commission,
Report of the President's Commission on Campus Unrest (1970). See
also, S. Hook, Academic Freedom and Academic Anarchy (N. Y. 1970).
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important today than ever before, '"both external and internal threats tu
academic freedom have increased as the nation has’ become more sharply
divided.'' To protect the components of academic freedom -- including
én atmosphere conducive to open and lively debate, absence of intimidation,
mutual respect and tolerance, and generosity of viewpoint -- the Commis-
sion urged the academic community to devote increased ''resistence to
pressures toward conformity' and to demonstrate a "'steadfast . . .‘commit—
ment to combat dogmatism, intolerance, and condescension, as well as

51
attempts to suppress divergent opinions among its members. " The tenure
system, as we have pointed out above, provides a well-established frame-
work, of proven effectiveness, for implementing these objectives.

The suggestion that the judicial system can effectively provide pro-
tection for academic freedom seems very dubious. While in recent years,
the United Sates Supreme Court has begun to examine the constitutional
implications of academic freedom, the law in this regard is still in its

52
formative stages. It is now réasonably clear that both faculty members and
students are entitled at least to a minimal degree of constitutional protection
against interferences by public officials with their freedom of expression,
but it will probably require many years for the courts to develop a reason-

53
ably comprehensive jurisprudence of academic freedom.

51. Report of the President's Commission on Campus Unrest, pp.188~189
(1270).

52. See, e.g., Picker’ng v. Board of Education, 391 U.S. 563 (1968);
Keyishian v. Board of Regents, 385 U.S. 589 (1967). See also the
legal analysis in Appendix III.

53. See W. Van Alstyne, The Constitutional Rights of Teachers and Pro-
fessors, 1970 Duke Law Journal 841, 847-858.
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In any event, the judicial system can only be expected to provide peri-
pheral support for a system of academic freedom on campus which is ade-
quate to educational needs. Litigation can be costly and time-consuming
and thus an inherently inefficient process for resolving the kinds of disputes
likely to arise within educational institutions committed to academic free-
dom. Abolition of tenure would undoubtedly result in transferring many
claims of violations of academic freedom, arising in dismissal and non-
retention cases, from the less cumbersome administrative processes of
the University to the courthouse. The resulting detriment to the educational
process, as faculty members and administrators are compelled to divert
their energies from educational concerns to pretrial discovery proceedings,

54
conferences with counsel, and attendance at trials, could be significant.'
More fundamentally, reliance on court procedures would vest the power of
judgment over essentially professional educational issues in the hands of
persons {e.g., judges and jurorsj lacking in the specialized experience and

55
insight neces sa\.‘ry to informed decision-rnaking. Finally, from a broad
viewpoint, it seems clear that constitutional law has inherent limitations
that necessarily impair the capability of the judicial system to provide an

54. The potential volume of court actions should not be underestimated.
The Chairman of AAUP Committee A on Academic Freedom and
Tenure, for example, recently reported that nearly 750 complaints
were received by AAUP during the 1969-70 academic year. W. Van
Alstyne, supra note 53, at 841.

55. See C. Byse and L. Joughin, Tenure in American Higher Education
142-47 (Cornell Univ. Press 1959).
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acceptable general alternative to tenure as a means of protecting academic
56
freedom.

It is questionable whether: any other institutional arrangements of a
quasi-legal nature can match the capacity of the tenure system for pro-
viding substantial protection to academic freedormn. To state this conclusion
is in no way to disparage the valued role of the American Association of
University Professors (AAUP). As the principal nationally organized
agency actively working for the protection of academic freedom, AAUP enjoys
both the numerical membership strength and broad national visibility com-
mensurate to its cliosen task. AAUP, however, regards the tenure éystem
as essential to the preservation of academic freedom, and exerts its primary
influence by insisting upon scrupulous adherence to academic due process
as institutionalized in prevailing tenure systems. Indeed, it is a practical
certainty that abolition of tenure at the University of Utah would be regarded
by the AAUP as necessarily entailing a significant impairment of academic
freedom.

An AAURP determination to this effect could seriously cloud the aca-
demic status of the University, potentially impairing the ability of the Uni-

57
versity to recruit and retain faculty members of superior ability, as well

56. To the extent that judicial protection for academic freedom emanates
from the 1st and 14th Amendments to the United States Constitution,
such protection will be principally available only at public colleges and
universities, since neither of these constitutional limitations is appli-
cable to purely private institutions. The concept of academic freedom,
however, is one which zermeates the entire system of higher educa-
tion and is not limited to state colleges and universities.

57. See Appendix I, Tables 11, 12, and 13.
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58
as its capacity to attract federal and foundation grant support. While

certain private educational institutions, such as church affiliated univer-
sities, may not find formal tenure essential for faculty members recruited
primarily from denominational ranks, the rcputation for academic freedom
held by a public university is widely regarded as indispensable to mainte-
nance of a distinguished faculty.

It is also clear that the abolition of tenure would be regarded by many
members of the University faculty as a deliberate refutation of any reci-

- - 59
procal commitment between the University and its faculty. This, in
turn, could well motivate faculty members to devote increasing attention
to the development of th‘eir status and reputation in professional circles
outside of the university as a means of assuring personal employment
mobility. Moreover, it seems highly likely that abolition of tenure would
éenerate strong pressure for faculty members to organize into professional
associations {(i. e., unions) for the purpos ¢ of taking concerted action to
achieve the same kinds of protections which formerly had been available
60

through the tenure system. As we point out below, unionization and

collective bargaining could well be detrimental to academic freedom by

58. See Appendix I, Tables 14 and 15.
59. See Appendix I. Tables 11, 12, and 15.°

60. See Kadish, The Strike and the Professoriat, in Dimensions of
" Academic Freedom, p. 34 (Univ. of Illinois Press, 1969).
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reducing it to the status of a bargaining objective of variable content, de-
pendent upon the relative strength of the negotiating parties. In the com-
mission's view, academic freedom embodies fundamental values which
should remain non-negotiable since they directly and immediately affect
the quality of education provided by the University.

In the preceding discussion, we have assumed that a proposal to
abolish the tenure system would nccessarily also eliminate or modify the
institutional dismissal procedures embodied in the tenure system to provide
assurance that the power of dismissal is not used to infringe upon academic
freedom. As already pointed out, the essential core of these procedures cor.-
sists of the imposition upon the University of the burden of establiéhing to
the satisfaction of a faculty committee the existence of adequate academic
grounds vfor dismissal of tenured faculty members. That is, the University
must dernonstrate that the proposed dismissal is based upon the individual
professor's failure to meet acceptable standards of professional performance
and responsibility, and that it is not predicated upon grounds which ;/iolate
his academic freedom.

Allocation of the burden «f proof in this manner is a lcgical conse-
quence of the fact that the tenured faculty member in question has, by defi-
nition, previously been adjudged professionally competent after a thorough
and multi-ievel screening process durirg a prolonged period of probationary
service. He thus .s entitled to a presumption of continued competence there-
after until the contrary is established. But, 'r\hore importantly, it also re-
flects concern, born of experience, that a dismissal may actually be motivated

)
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by unexpressed reasons that violate the principles of academic freedom,
although formally based upon grounds that do not do so. It is thought that
placing upon the faculty member the burden of proving that the proposed
dismissal is not supportable on the grounds formall r advanced by the ad-
ministration would require him to discharge the difficult taks of proving
a negative in a factual situation likely to be clouded by ambiguity. The
tenure system thus reflects the dual conviction that (a) an inevitable
erosion of acaderﬁic freedom would result from allocating the burden of
proof to the faéulty member, and (b) if adequate academic cause for dis-
missal does in fact exist, it should not be an inordinaitely difficult task
for the administration, with its superior resources, to adduce supporting
61
evidence thereof.

If a proposal to abolish tenure contemplates the vesting of power in
the university administration to dismiss a faculty member without assigning
cause, and without the obligation to establish rational academic grounds for
its action, it seems to be little more than a frontal assault upon ACademic
freedom. There is no doubt that toc vest the power of arbitrary dismissal
of faculty members in any university offiéial or governing board would
seriously debase higher education, to the tragic detriment of students and

citizenry alike.

61. We recognize that since the burden of demonstrating eligibility for re-
tention and tenure remains upon the faculty member during the preten-
ure probationary period, a very real risk to his academic freedom
may exist during this timmne. That risk is deemed bearable only because
it is, of explicitly limited duration, and is indispensable to the careful ‘6_/(

and conscientious selection of faculty members who deserve to be s

awarded tenure. The risk is partially minimized, although not fully

dissipated, by procedures which have been devised to review termination

Q recommendations relating to nontenured faculty members. See Exhibit H.

Eric
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Orn the other hand, if the abolition proposal asserts an intention to

protecf acader_ﬁic freedom through review proceedings before faculty com-

. 62
mittees, where dismissals are contested, it necessarily implies that

‘the burden of proof (i.e. ’, the risk of nonpersuasion) will be shifted to the

."[’acu]ty member to ¢stablish that his proposed dismissal is predicated upon

grounds which are academically untenable, or upon grounds thati pair
hisbacademic freedom. The buxzden would, as a practical matter, be in-
surmountable in many cases. As already noted, academic incompetence .
and irresponsibility are generic descriptions of widely varying forms of
prorfessional behavior; a resourceful administrator would ordinarily have
little difficulty in showing some support, however tenuous, for a de-
cision to dismiss, where the burden of demonstrating a preponderance of
supporting evidence for that decision did not rest upon him. Similarly, the
ease with which political or ideological antipathies contravening academic
freedom can be hidden or masked beneath ostensibly objective charges
againsi [aculty members would make it exceedingly difficult, in many cases,
for the faculty member to establish the existence of such improper motiva-
tions for his dismissal. Under the‘tenure system, where the burdep of
proof is squarely upon the administration, weak evidentiary support for
charges of academic incompetence inferentially suggest the existeﬁce of
unstated, and impermissible, grounds for the proposed dismissal.

The way in which the burden of proof in dismissal proceedings is

62. This implication is a '"necessary' one, because the critical signi-
ficance of tenure revolves about the allocation of the burden of proof
in dismissal proceedings to the administration.

50
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allocated is thus an absolutely vital feature of the procedures (known as

. the tenure system) which protect academic freedom. The proposed aboli-

tion of tenure, here under discussion, would mean that faculty dismissals
could in fact be predicated upon grounds not related to appropriate academic
concerns, and yect be insulated from effective challenge by an insurmountable
burden of proof. The resulting erosion of academic freedom would, in our
judgment, be serimisly detrimental to the quality of education.

(2) Fixed Term Renewable Contracts. As another possivle alterna-

tive to the present tenure system, the University might issue fixed term
contracts (e. g., perhaps for five year terrlns) to its faculty members which
provide that employment would automatically terminate at the end of the
contract period unless a new contract were offered by the administration
63
following an appropriate review as to competence and responsibility.

If a fixed term contract system of this sort allocated to the faculty mem-
ber the burden of establishing the existence of adequate‘ grounds for con-
tinuation of his employment as a faculty member, the differences between
this proposal (in which employment would be assured only for short periods)
and outright abolition of tenure (in which employment would be at the plea-
sure of the administration) would be negligible.

On the other hand, if a fixed term contract system implied that em-

ployment would ordinarily be continued unless the administration established

63. Term contract systems of this sort are apparently being tried experi-
mentally at a few institutions, including Hampshire College (Amherst,
Mass. ), Franklin Pierce College (Rindge, N. Y.), and Johnston College
of Redlands University (Redlands, Calif.). See Wall Street Journal,
April 16, 1971, p. 1, col. 1. : '

51



O

ERIC

Aruitoxt provided by Eic:

49

adequate cause for nonrenewal, the system would be practically indistin-

guishable from the existing tenure system, except . that the burden of

demonstrating competence Would ncever rest upon the faculty member (as /

it now docs during the initial probationary cvaluation period) and that / /

periodic c:o.mpetcncy reviews would be 1'equired-of‘a1] faiculty. . ¢ /
Assuming, for thé moment, that a fixed term contract would be " RO

deemed non-renewable unloss. the fa.culty member establishes grounds for

continuﬁation of his employment ati the end qf each contract term,. it seems

clear that additional practical problems of a significant nature would also

arise. Itis doubtful thatl the bulsy_adrninistrativ.e;officers in a I’at.rge insti~

tution, such as the University of Utah, could themselves effectively .perf_orlr‘h

the task of reviewing all faculty members for rctention at the end of {heir '

contract terms; yet it is equally doubtful that the proponents -of the fixéd

" term contract system vould agree to a large and costly.expansion in ad-

ministrative personnel deemed ‘qualified to make such judgrnents. The
task of performing the nécessary periodic contract reviews would in-
evitably, it seermns, fall upon the faculty as it now does under the tenure

system. However, if all of the faculty were equally nontenured, as the pro-

' posai contemplates, those engaged in making retention (i. e. contract re-

newal) judgmeints would have a substantial conflict of interest, since they

.would be exposed to like review within a short period of time, possibly by

the very persons whom they are currently reviewing. The inherent pro-

ensity of such a system to be tolerant of incompetence seems far greater
P y p g
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than éhat of the present tenure system, under which faculty members who
have achieved tenure and whose own economic security is thus not in jeo-
p:ltrdy, arec in a position to evaluate their colleagues according to objective
professional standards.

The periodic contract system thus appears to include most of the

deficiencies of outright abolition of the tenure system, and also would seem *

to be enormously difficult tc administer in an even handed and equitable
fashion. This proposal, h'owever, has merit in one respect. It offers a

constructive approach to the problem of dealing with incompetence or irres-

.ponsibility that develops after acquisition of tenure. It postulates the need

for a continuing review of faculty performance with an eye to eliminating
from faculty ranks those professors who fail to maintain satisfactory levels
of professioral adequacy. As we shall point out below, this constructive
feature of the proposal can undoubtedly be employed effectively within the
framework of the existing tenure system.

(3) Unions and Collective Bargaining. Efforts at unionization of \

faculty to facilitate collective bargaining on matters of job security, as
we'l 25 questions f academic freedom, would in the judgment of the com-
mission inevitably follow from an abolition of the tenur. system. Indeed,
in certain parts of the country, a movement toward unionization of faculties

of institutions of higher education is rapidly moving ahead, and facilitating
64
legislation has been enacted in several states. Collective bargaining

64. See Kadish, The Strike and the Professoriat, in Dimensions of
Academic Freedom, p. 34 (Univ. of Illinois Press, 1969). The
full dimensions of the legal problems involved in collective bar-
gaining on behalf of university faculties are explored in an extended
symposium, Collective Negotiation in Higher Education, 1971 Wis.
L. Rev. 1-274.

53
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systems arce alrcady in effect in some of the major universities along the
cast coast (including Rutgers University, St. John's University, and the
65 .
State University of New York). On-going efforts to organize college
faculties have been undertaken by both the United Federation of Col.cge
Teachers (an affiliate of the American Federation of Teachers) and the
66
National Education Association. Recently, the National Council of the
AAUP adopted a revised policy statement urging college faculties to select
local AAUP chapters as bargaining representatives where a movement
| 67
toward collective bargaining has reached that point.

. The mixed record in Utah of unionization and collective bargaining
efforts by public school teachers and other public employees, the absence
of implementing legislation, the traditionally individualistic bias of the
learned professions, and the traditional sharing of decision-making
péwers between University administrators and faculty members, all suggest
that unionization among college faculties in Utah is likely to encounter

resistance as long as tenure exists. Undoubtedly, however, abolition of

tenure would greatly accelerate the process of unionization.

65. Academe, Vol. 5, No. 1 (Feb. 1971), p. 1, col. 3; Academe, Vol.
4, No. 4 (Oct. 1970), p. 1 col. 1; S. Jacobson, Faculty Collective
Bargaining at the City University of New York (Undated manuscript
in commission files.)

66, Ibid. Collective bargaining programs have attracted significant in-
terest at institutions in California, Michigan, New York and Penn-
sylvania.

67. - "Policy on Representation of Economic and Professional Interests, "'
AAUP Bulletin, vol. 55, No. 4 (December 1969), p. 489.
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In the judgmeni of the commission, unionization and collective bar-
gaining would not be desirable alternatives to the tenure system at l‘.h(;
University of Utah. The bargaining process is not always well adapted to
protect the community's interest in higher education, and in times of emo-
tional stress or crisis, may be particularly sus'f‘eP_tﬂible to pressures that
might be injurious to educational objectives. Although collective negotia-
tions in the industrial sector have traditionally focused upon the economic
incidents of employment (salaries, fringe benefits, etc.), it seems inevi-
table that an abolition of tenure would tend {o introduce into the academic
bargaining process issues relating to both job security and academic free-

68
dom. The principles of academic freedom, which tenure is primarily
designed to protect, are deemed far too important to be the subject of bar-,
gaining negotiations. Responsible judgments with respect to matters of
professional competence should be made in a quasi-adjudicative rather
than a bargaining process. Such judgments, moreover, can be made most
competently and reliably, as in the present tenure system, by professional
peers of the individual whose performance is being evaluated.

It seems probable that a collective bargaining process would also
tend to result in relatively fixed salary scales, with periodic increments
based upon length of service or other set criteria, thereby reducing the
flexibility with which the university administration can reward excellence

and provide incentives to more effective academic performance by faculty

members.

»8. The AAUP statement, note 67 supra, expressly contemplates that col-
lective bargaining contracts would seek to include '"explicit guarantees
of academic freedom and tenure.

50
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Tinally, cxpericence in negotiating teacner contracts both in Utah
and clsewhere suggests that collective bargaining procedures tend to
polarize viewpoints, rigidify bargaining positions, delé)' resolution of
disputes, and induce resort to ""pressure'' tactics, such as strikes,
picketing, slowdowns, and boycotts, in an effort to influence negotiations.
Although such tactics are inimical to traditional academic ideals, pro-
fessional attitudes may yield to the requirements of tactical expediency
if the incentives become great enough. In confrontaticns of this sort, the
interests of students, taxpayers, faculty, and university alike may suffer.
By way of contrast, the existing tenure system provides a time-honored
institutional mechanism for dealing with problems of faculty incompetence
or irresponsibility, as well as questions of employment security, in a
professional and individualized manner conducive to avoidance of the

politics of direct confrontation.

V. CONCLUSIONS AND RECOMMENDATICNS

For the reasons stated above, the Commission has concluded that
the affirmative educational values associated with and protected by the
tenure system -- especially the indispensable freedoms to teach, learn,
investigate, evaluate, criticize, and communicate -- would be gravely
threatenned by its abolition, and that the alternatives to tenure are not
likely to provide effective protection of these values. At the same time,

it is recognized that the tenure system is popularly associated with, and
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may to some extent be responsible for, some inadequacies of performance
69

by tenured faculty members. The perceived deficiencies in faculty conduct
appear to relate primarily to three matters: (1) Improper conduct or

' failure to meet profession:l commitments; (2) inadequate teaching or sch-
olarship, or ther deficiencies described as professional "incompetency';
and (3) lack of visible and appropriately structured procedurcs for initiating

and processing complaints against tenured, as well as nontenured, faculty
70
membe.'s.

- = e - =

69. Approximately 30% of the faculty members responding to the Com-
mission's questionnaire indicated a personal belief that one or more
members of their departmental staffs should be dismissed, See Ap-
pendix I, Tables 1 and 1A. This figure, however, must be viewed
with caution, since no departmental identification is possible (due to
the confidential manner in which the questionnaire was structured
and administered). It seems likely, for example, that many of the
affirmative responses may have come from different members of a
few departments, representing a consensus of departmental faculty
opinion about the same individual or individuals. Although 30% of the
responding hold the view that some faculty members in their depart-
ments should be dismissed, the number of faculty members deemed
deserving of dismissal may, in fact, be relatively small.

The fact that 70% of the responding faculty identified nobody in their
departments as deserving dismissal may thus be a more significant
measure of faculty perceptions as to the quality of the faculty, since
incompetence, poor teaching, inadequate scholarship and other dere-
lictions are widely understood to be grounds warranting dismissal.
Appendix I. Table 7.

It should also be noted that the responding faculty members also ex-
pected that some of those deserving dismis. .l would, in fact, leave
the University (id. , Tables 3 and 3A), and that the continued employ-
ment of about half of those not dismissed would be due to faclors other
than tenure. Id., Tables 4, 5, 5A,

70. These sources of discontent were repeatedly alluded (o in festimony of
witnessces appearing before the Commission. In varying forms they ap-
pear to be reflected also in the results of the Commission's faculty
questionnaire (see Appendix I, Tables 2, 17, 26) and in written sugges-
tions and comments received from members of the faculty and from
student advisory committees.

As to faculty perceptions as to the extent and sources of discontent with
El{l‘C the tenure system, see Appendix I, Tables 24, 25.
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The Commission believes that strong, cxplicit and affirmative
action should be undertaken to deal appropriately with these sources of dis-
satisfaction. It should be noted, however, that the perceived deficiencies
are not a necessary result of the tenure system. These problems would
exist in the absence of tenure. To abolish tenure would be an unwarranted
and misdirected action that fails to deal with the real sources of difficulty.
It thus seems clearly preferable to devisc remedies within the existling tenure
system that can be structured to deal with them in a direct fashion. Accord-

ingly, the Commission proposes:

RECOMMENDATION NO. 1: The tenure system at the

University of Utah should be maintained.

RECOMMENDATION NO. 2: Affirmative measures

should be undertaken by the University community to
assure full compliance by all faculty members with pro-

fessional standards of performance and responsibility.

The Commission has given prolonged consideration to the nature of
the steps which could be taken to cope with the inadequacies of present faculty
accountability arrangements. While we regard it as beyond the purview of
our assignment to formulate detailed programmatic recommendations with
reference to these matters, a responsible discharge of the Commission's
duties requires at least a preliminary assessment of the appropriate direc-

tions in which university policies should move. The recommendations that
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follow are offered solely as preliminary and tentative proposals designed

to elicit thorough discussion ~nd e¢valuation by ali segments of the University
and general commuanity.  We have not submitted them as deflinitive measures
for immediate adoption. This should not obscure the Commission's con-
viction that administrative steps leading to early iinplementation of appro-
priate substantive improvements in these areas of concern should be pur-
sued as a matter of high priority and urgency.

(1) Proposed code of faculty responsibilities. During the years which

have passed since the promulgation of the 1940 Statement of Principles on
Academic Freedom and Tenure, the attention of the academic community
has been focused largely upon the need t'o‘define and protect the values in-
herent in academic freedom. On the whole, the tenurc system has discharged

its protective role with a fair degree of visibility, if not with unmitigated
71
success. Until recently, relatively little energy has been devoted to exa-

mination and exposition of the corollary principles of academic responsibility.

However, the AAUP has recognized from its very inception that membership
72
in the academic profession carried with it certain special obligations. In

71. As of March 1971, the administrations of 25 colleges and universities in
the United States were listed by the AAUP as ''censured’' because "'un-
satisfactory conditions of academic freedom and tenure [had] been found
to prevail' at such institutions. AAUP Bulletin, vol. 57, No. 1, p. 3
{(Spring 1971).

72. The 1940 Statement declared that '"Academic freedom. .. carries with it
duties correlative with rights.'" More specifically, the Statement noted
that in public utterances, a faculty member '"should at all times be accu-
rate, should exercise appropiiate restraint, should show respect for the
opinions of others, and should make every effort to indicate that he is not
an institutional spokesman.'"" See Exhibit C. Other official statements
emanating from AAUP relating to academic responsibilities include the
1940 Committee A Statement ofA Extramural Utterances' (L. Joughin, ed.,
Academic Freedom and Tenure, Univ. Wisconsin 1969,p. 64); the ''1964
Statement on Preventing Conflicts of Interest in Government-Sponsored
Resecarch at Universities" (id. at 82); the 1966 Statement on Professional

Ethics (attached hereto as Exhibit D); and the 1970 Statement on Freedom
o and Responsibility (attached hereto as Exhibit ).
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1966, the annual meeting of AAUP adopted as official association policy an

approved Statement on Profcssional Ethics which sets forth, in broad and

73

comprchensive terms, the substance of faculty obligations in this regard:

I. The professor, guided by a deep conviction of the worth
and dignity of the advancement of knowledge, rccognizes the
special responsibilitics placed upon him. His primary respon-
sibility to his subject is to seek and to state the truth as he sees
it. 1o this end he devotes his energics to developing and im-
proving his scholarly competence. He accepts the obligation
to exercise critical self-discipline and judgment in using, ex-
tending, and transmitting knowledge. He practices intellectual
honesty. Although he may follow subsidiary interests, these
interests must never seriously hamper or compromise his
freedom of inquiry.

I1I. As a teacher, the professor encourages the free pursuit
of learning on his students. He holds befors them the best scho-
larly standards of his discipline. He demonstrates respect for
the student as an individual, and adheres to his proper role as
intellectual guide and counselor. He makes every reasonablle
effort to foster honest academic conduct and to assure that his
evaluation of students reflects their true merit. He respects the
confidential nature of the relationship between professor and stu-
dent. He avoids any exploitation of students for his private ad-
vantage and acknowledges significant assistance from them. He
protects their academic freedom.

I1I1I. As a colleague, the professor has obligations that derive
from common membership in the community of scholars. He
respects and defends the free inquiry of his associates. In the
exchange of criticism and idcas he shows due respect tor the opin-
ions of others. He acknowledges his academic debts and strives
to be objective in his professional judgment of colleagues. He
accepts his share of faculty responsibilities for the governance
of his institution.

L. Joughin, ed., Academic Freedom and Tenure, Univ. Wisconsin
1969, p. 88. The complete statement is attached hereto as Exhibit

E.
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IV. As a member of his institution, thec professor sceks
above all to be an cffective teacher and scholar. Although he
observes the stated regulations of the institution, provided
they do not contravene academic frecdom, he maintains his
right o criticize and sccek revision, He determines the
amount and character of the work he does outside his institu-
tion with duc regard to his paramount responsibilities within
it. When considering the interruption or termination of his
service, he recognizes the cffect of his decision upon the
program of the institution and gives duc notice of his inten-
tions.

V. As a member of his community, the professor has the
rights and obligations of any citizen. He measures the urgen-
cy of these obligations in the light of his responsibilities t6
his subject, to his students, to his profession, and to his in-
stitution. When he speaks or acts as a private person he
avoids creating the impression that he speaks or acts for his
college or university. As a citizen engaged in a profession
that depends upon freedom for its health and integrity, the
professor has a particular obligation to promote conditions of
free inquiry and to further public understanding of academic
freedom.

In elaboration of this statement of professional ethics, the National
Council of AAUP, in October 1970 adopted an additional position paper,
entitled "A Statement of the Association's Council: Freedom and Responsi-
bility. " After noting the ''continuing attacks on the integrity of our univer-
sities and on the concept of academic freedom itself. . . marked by tactics
of intimidation and harassment and by political interierence with the auto-

74
nomy of colleges and universities, " this statement declared:

74. AAUP Bulietin, vol. 56, No. 4, p. 375 (Winter 1970). The complete
Statement is attached hereto as Exhibit E.
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Membership in the academic commmuuity imposces on students,
faculty members, administrators, and trustees an obligation to
respect the dignity of others, to acknowledge their right to express
differing opinions, and to foster and defend intellectual honesty,
freedom of inquiry and instruction, and frec expression on and off
the campus. The expression of dissent and the attempt to produce
change, therefore, may not be carried out in ways which injurc
individuals or damage institutional facilities or disrupt the classcs
of one's teachers or colleagues. Speakers on campus must not only
be protected from violence, but given an opportunity to be heard,
Those who seek to call attention to grievances must not do so in
ways that significantly impede the functions of the institution.

Students arc entitled to an atmosphere conducive to learning
and to ecven-handed treatment in all aspects of the teacher-student
rclationship. Faculty members may not refuse to enroll or teach
students on the grounds of their beliefs or the possible uses to
which they may put the knowledge to be gained in a course. The
student should not be forced by the authority inherent in the in-
structional role to make particular personal choices as to politi-
cal action or his own part in society. Evaluation of students and
the award of credit must be based on academic performance pro-
fessionally judged and not on matters irrelevant to that performance,
whether personality, race, religion, degree of political activism,
or personal beliefs.

It is a teacher's mastery of his subject and his own scholarship
which entitle him to his classroom and to freedom in the presenta-
tion of his subject. Thus, it is improper for an instructor persis-
tently to intrude material which has no relation to his subject, or
to fail to present the subject matter of his coursc as announced to
his students and as approved by the faculty in their collective res-
ponsibility for the curriculum.

Because academic freedom has traditionally included the in-
structor's full freedom as a citizen, most faculty members face
no insoluble conflicts between the claims of politics, social action,
and conscience, on the one hand, and the claims and expectations
of their students, colleagues, and institutions, on the other. If such
conflicts become acute, and the instructor's attention to his obliga-
tions as a citizen and moral agent precludes the fulfillment of sub-
stantial academic obligations, he cannot escape the responsibility
of that choice, but should either request 2 leave of absence or resign
his academic position.
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At the conclusion of the 1970 statement, the Council urged college
and university {aculties to "recognize their stake in promoting adherence

" and to Y"assume a morce

to norms c¢ssential to the academic enterprisce
positive role' as guardians of academic values. It was specifically recom-
mended that rules for ''faculty self-regulation'', embodying a system of
flexible sanctions for use in faculty disciplinary proceedings, should be
adopted on each campus consistent with '"local circumstances.' In keeping
with this recommendation, statements of faculty responsibilities have re-
cently been promulgatea at several major universities, including the Uni-
versity of California (Berkeley), Stanford University, and the City Univer-
sity of New York.

The Commission believes that the adoption of a Code of Faculty Res-
ponsibilities at the University of Utah would be a salutary foundation for
move cffective utilization of the principles of the tenure system in the interest
of quality education. Such a code, consistently with academic freedom,
could assist materially in defining the legitimate expectations of the Univer-
sity as to acceptable standards of faculty performance. Although the code
should avoid undue rigidity, and should be adaptable to a broad range of
contingencies, it should incorporate a recasonably specific basis for identi-
fying acts and omissions deemed to be grounds for dismissal or other dis-
ciplinary sanctions. It should also provide sufficient clarification of faculty
obligations to dispel the kind of administrative inertia, rooted in claims of

ambiguity and uncertainty as to applicable standards, that might tend to

O
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resist initiation of disciplinary proceedings against errant faculty members.

Accordingly, the Commission proposes its

RECOMMENDATIOw NO. 3: The University community
should initiate appropriate proceedings leading to the
adoption of a Code of Faculty Reasponsibililies, consistent

with traditionally accepted principles of academic freedom.

In order to illustrate the kind of code which the Commission contem-

plates, in the event that Recomnraendation No. 3 is approved, the following
75

discussion draft is offered:

75. The Commission emphasizes that the draft code here submitted,
which is based primarily upon the code of proiessional conduct,
adopted February 11, 1971, by the Berkeley Division of the Aca-
demic Senate of the University of California, is not here recom-
—ended for adoption at the University of TJtal . It is submitted
solely as a discussion document designed to promocte further
discussion and ultirnate implementation of Recommendation No. 3.
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UNIVERSITY OF UTAH
CODE O FACULTY RESPONSIBILITIES

(DISCUSSION DRAF'T)

I. General Policies

The 1966 Statement of Professional Ethics, and the 1970
Statement on Freedom and Responsibility, approved by the
American Association of University Professors, are con-
firmed and declared applicable to the faculty of the Univer-
sity of Utah.

While all members of the faculty are expected to adhere
to acceptable standards of professional ct’:ics and responsi-
bility, not cvery departure from the ideal specifications set
forth in the 1966 Statement exposes a faculty member to for-
mal disciplinary sanctions. On the other hand, disciplinary
sanctions, as authorized in this Code, should ordinarily be
imposed on a faculty member for acts or omissions incom-
patible with the 1966 and 1970 Staiements and which signifi-
cantly impair the University's central function as an institu-
tion of higher education.

The acts and omissions designated in part II of this Code
as bases for university discipline are not ‘ntended to com-
prise an inclusive description of the kinds of faculty behavior
which may warrant imposition of sanctions, OCther acts or
omissions may also justify disciplinary action if, consistent
with the general policies herce expressced, they are determined
to be irresponsible, incompetent, or uncthical, or they are
found to significantly impair the fitness or ability of the facul-
ty member to discharge his obligations to the University.

II. Acts and Omissions Warranting University Discipline

Acts and omissions of faculty members which may warrant
imposition of university disciplinary sanctions inciude:

1. Unjustified failure to meet scholarly responsibilities,
as evidenced by -
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Breaches of responsibility withir. the University com-

Intentional violation of canons of intellectual
honesty, such as plagiarism or other inten-
tional misappropriation of the work of others.

Discrimination, in the exercise of the res-
ponsibilities of a faculty member, upon
grounds irrelevant to academic eligibility,
qualifications, or performance, such as
political beliefs, race, religion, sex, or
ethnic origin.

Failure te meect the responsibilities of in-
struction, including persistent intfrusion of
material which has no relation to the subject
matter of the course; arbitrary refusal to
meel with and counsel students in academic
matters; use of nonacademic criteria in
evaluation of student work; or unjustified
failure to meet scheduled classes.

Use cf the position or powers of a faculty
member to impair a student's academic
freedom.

munity, as evidenced by -

(a)

Willful interference with or denial of lawful free-

dom of movement or use of University physical
facilities to any person entitled thereto; willful
interference witih the lawful performance of the
duties of the faculty or staff of the University;
or willful interference with the lawful pursuit
of educational activities on campus.

Intentional violation of applicable laws or of
university rules and regulations relating to the
maintenance of public order, safety, welfare,
and security of persons and property upon the
University campus, where such violation signi-
ficantly impairs ths central function of the
University as an institution of higher education;
or incitem =nt of others to violate such laws

or university rules and regulations, when the
incitement creates a clear and probable danger
that violation will occur.

Discussion
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Unauthorized utilization of university resources
or facilities on a significant scale for personal
pecuniary gain or for political or sectarian
activity.

Deliberate misrepresentation of personal views
as a statement of position of the University or
an agency of the University.

Commission of a ~+img the circumstances of
which demonstrate unfitness to be a member
of the faculty of the University.

III. Sanclions.

1. Upon a determination pursuanf to established academic
procedures that a faculty member is guilty of a violation
of this Code, the selection of an appropriate sanction
shall be based upon all of the circumstances of the case,

including:

{a)

The seriousness of thz infraction.

Its impact upon *he effectiveness of the university

in discharging its functions.

The relative probability of repetition of the infrac-
tion by the faculty member, and of the commission

of like infractions by others.

The attitude of the faculty member with respect
to the future discharge of his professional obli-
gations.

Disciplinary measures taken pursuant te this Code
shall be governed by the general principle that the
severity of sanction imposed shall be proportional
to the gravity of the offense.

Sanctions which may be imposed for violations of
academic responsibilities may include, in ascending
order of severity -

(a)

Private reproval.
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(b) Letter of reprirnand.

{(c) Official censurc by the president of the )
university.

(4} Imposition of explicit probationary terms
and conditions, violation of which may
result in dismissal from the University.

(e} Suspension from duty without pay for a
specified period.

(f} Reduction in pay.

(g) Dismissal frem the university.

At any stage of proceedings against a facully member
based upon formal charges of violations of this Code,
the faculty member, with the approval of the presi-
dent of the university may be permitted to tender his
resignation, to accept a reduction in pay, or to take
a leave of absence without pay for a specified period
of time, in lieu of formal prosecution of the charges
and imposition of a formal sanction.

68
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The Commission thus proposes its -

RECOMMENDATION NO. 4: The University commu-

" nity should develop a permanent career development

program for all faculty members.

While the details of such a carecr development program will neces-
sarily require thorough study and possibly a measure of experimentation,
we suggest that in its implementation consideration be given to a variety
of approaches:

(a) Systematic periodic review of the adequacy of academic perfor-
mance of all members of the faculty should be undertaken, including the
possibility of classroom visitations to observe teaching effectiveness. In
connection therewith, administrative procedures should be established for
improving the understanding of faculty members, in both tenured and non-
tenured positions, as to individual and departmental expe«tations, afld as
to the results of the periodic evaluation of each faculty member's perfor-
mance and standing relative to such expectations.

(b) Continued emphasis should be placed upor evaluation of depart-
mental effectiveness through the auspices of the University Departmental
Review Board and Graduate Council review cornmittees.

(c) Studies leading to the development and refinement of criteria for
measuring and evaluating faculty effectiveness and competence should be

supported and expedited.
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(2) Propgram of carcer development. The University of Utah system

ol tenure, as desceribed above, provides elaborate and painstaking procedures,
normally extending over a perviod years, for reaching the ultimate determina-
tion whether a non-tenured professor has demonstrated the professional

ability, teaching effectiveness, and qualities of mind and character that

“justify the grant of tenure.

The Commission has concluded that this pre-tenure review system is
functioning with a reasonable degree of thoroughness, and that few, if any,
incompetent faculty members elude the screening process and enter tenured

status. The cxistence of "incompetence"

among some tenured members of
the faculty -- although partially the product of less effective probationary
review procedures employed in the past -- is, and for the future is likely to
continue to be, largely a rnanifestation of arrested career development ra-
ther than of inherent lack of intellectual capability. Rational explanation for
individual ca:es of declining professional adequacy may be found in a variety
of complex and interacting factors, seldom fully perceived and often mis-
understood, that relatc to the psychology of teaching, nature of academé.c
commitments, level of professional aspirations, quantum of physical and
intellectual vigor, and other personal factors unique to the individual. In
many, if not most, such instances, it seems probable that reanimation and
self-renewal are feasible, if appropriate institutional assistance is provided.

Even more importantly, early identification of factors likely to lead to dim-

inution of teaching effectiveness and intellectual progress by a faculty member
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whether tenured or non—tenﬁrcd, could provide the basis for preventive
measures designed to arrest the process and, hopefully, reinvigorate
the academic potential of the individual,

The Commission is convinced that the public interest would be sub-
stantially advanced by a program of academic career development for all
University faculty members, structured to promote the goals of life-long
improvement in professional competence, familiarization with and em-
ployment of more cffective teaching methods, stimulation of professional
aspirations, enrichment of the opportunities of academic life, and renewal
of creative commitments to the purposes of the University.

The University's decision to employ a professor on a probationary
basis, and its subsequent decision that he should receive tenured status,
involve mutual commitments hbetween the professor and the institution. In
the great majority of cases, these commit;rnents are fully honored by both
parties. When onec (i.c., the professor) begins to fail in his obligations,
often through no intentional default on his part, the University should under-
take to provide rchabilitative and correctional aids in the mutual interest of
both parties. Longevity of service is clearly not irrelevant in this connec-
tion; the revitalization of a declining, though experienced and intellectually
capable, faculty member who has devoted an extended part of his life to
the University represents a far more humane approach than dismissal. In
addition, the effort, if successful, may well prove to be both educationally
and economically sounder than to replace a mature faculty member with an

inexperienced teacher of unknown potential.
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{d) Counscling scrvices and other forms of nrofessicnal assistance
should be made fully available to faculty members seeking to improve their
teaching techniques.

(e) Information relating to the re¢sults of investigations into teaching
effectiveness, experiments in teaching innovations and use of technological
aids, should be disseminated to 'l faculty on a regular basis.

(f) Modifications should be considered in the University's instituticnal

systems of incentives and rewards for excellence of faculty performance.

(3) Improved complaint procedures. Evidence brought to the Commis-

sion's attention indicated that many members of the University community,
as well as citizens at large, are inadesquately informed as to the availability
of disciplinary procedures which may be brought lo bear against faculty
members who fail to meet their professional commitments. Indeed, much
of the criticism of the tenure system appears to reflect a sense of frustration
on the part of individuals who perceive the existence of grounds for com-
plaint against particular faculty niembers (both tenured and non-tenured),
but who believe (often quite erroneously) that ''nothing can be done about it.
Even those who concede the critical importance of faculty responsibility as
an indispensable corollary of academic freedom sometimes regard the ten-
ure system as lacking in effective methods for assuring accountability.

As we have already pointed out above, these criticisms appear to re-

present, at least in part, a misunderstanding of the tenure system as a pro-

. tection for incompetence and irresponsibility. They zeem also to reflect
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prévailing uncertainties and ambiguities as to the applicable protessional
standards. The Commission's recommendations for a code of faculty
responsibilities, and for institutionalization of a carecr development pro-
gram, should thus assist materially in alleviating some of these concerns.
But improvements in substantive criteria and expectations relating to
faculty performance would still remain vulnerable to criticism unless the
University also undertook to establish adequate procedures by which de-
partures from accepted standards could be formally investigated and ap-
76
propriate action taken.

Procedural formalities, to be sure, can be so unduly time-consuming
and cumbersome as to be counter-productive. A well-structured procedural
system should therefore emphasize institutional mechanisms for informal
processing of grievances, reconciliation of misunderstandings, and recti-
fication of inequities at a preliminary level of administration, seeking there-
by to avoid the necessity for more elaborate consideration. Ideally, com-
plaints and grievances shouid, wherever feasible, be adjusted with maximum
informality under conditions of civility and mutual respect. Often, for ex-

ample, private discussions between student and faculty member may be all

that is required; in other instances, problems can be effectively mediated

76. The Scranton Commission concluded that establishment of "pro-
cedures for dealing with grievances is an aspect of university
governance that deserves special attention, " since escalation of
emotional issues on campus often is exacerbated by abscnce of
adequate communications. Scc Report of the President's Com-
mission on Campus Unrcst, pp. 204-206 (1970).
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by a department chairman or dean. While these techniques should be
encouraged, a need appears to ecxist for an agency -- outside of the par-
ticular department or college administrative structure -- at which inlor-
mal screening and adjustment of complaints can take place, without the
appearance of ''command influence', in a setting of assured confidentiality.

To be sure, certain types of meritorious complaints against faculty
members could not be satisfactorily investigated or adjusted without dis-
closure of the identity of the student or other complainant to the professor
in question, or to his department chairman or dean, thereby involving a
risk of retaliation. Others, however, (e. g., poo: teaching) may relate
to circumstances which affect many students alike, so that the identity
of the individual complainant is of no concern. While the extent of disclo-
sure thus necessarily must be left to determination in light of the circum-
stances of individual -ases, it seems likely that student unwillingness to
make a grievance known because of apprehension of retaliatory measures
could be significantly alleviated by providing a neutral and autonomous
complaint officer with whom complaints could be lodged for investigation
and processing.

The principal function of the complaint officer, as conceived by this

7

Commission, would be that of a University Ombudsman, having broad
powers to investigate, mediate, conciliate, and adjust complaints against

faculty members, but without disciplinary authority. In his investigatory

77. The ombudsman concept as drawn from Scandinavian experience, is
discussed - with comprehensive citations to the voluminous literature -
in Aaron, Utah Ombudsman: The American Proposals, 1967 Utah L.
Rev. 32.
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role, unmeritorious complaints against [aculty members could be screened
out, thereby providing a mecasure of protection against ""‘witch-hunts' or
personal vendettas motivated by circumstances irrelevant to prescribed
standards of professional academic responsibility. Complaints which, on
further inquiry, appear to have possible merit could then be pursued along
informal channels selected, in light of the nature of the problem, to pro-
duce reliable factual verification or refutation. When the facts appear

to be without dispute, the Ombudsman would be expected to try to work out
an informal but amicable disposition of the grievance. Often, it may be
expected, this can be done quietly and effectively by persuasive means, and
may involve little more than arranging a conference between the complaining
student and the professor to clarify cxisting misunderstandings, obtaining
the faculty mernber's agreement to alter or modify an unsatisfactory prac-
tice, or the voluntary initiation of minor adjustments in departmental ad-
ministrative procedures.

If the matter is not handled to his satisfaction at this informal level,
the complaining student should have the right to initiate formal proceedings
against the faculty member, leading to possible disciplinary sanctions. For-
mal adjudication, however, must conform to the requirements of academic
due process, including a statement of charges and disclosure of the com-
plainant's identity, confrontation and cross-examination by the accused fa-

culty member, and other proccdural requirements deemed essential to fair

and objective determination of the charges.
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'T'o some extent, the Commission recognizes, the dual system of
informal and formal processing of student complaints which we contem-
plate already does exist at the University of Utah.,  ‘The Dean of Students
receives and attempts informally to adjust and mediate: many types of
grievances of this kind, and the Student-Faculty Relations Committee
functions as a formal adjudicatory body in such matters. We believe,
however, that these existing avenues for airing of grievances should be
strengthened, and the applicable rules governing jurisdiction and procedures
clarified. Moreover, the availability of such procedures as means for as-
suring compliance with the proposed code of faculty responsibilities should
be more adequately publicized.

While the detailed rules and regulations for implementing this propo-
sal should be developed only after careful study, procedural improvement
should go forward concurrently with the development of a faculty code and
the planning of a faculty career development program. Accordingly, the

Commission proposes its

RECOMMENDATION NO. 5: The University community

should develop and adopt procedural regulations designed

to provide effective opportunities for (a) informal screening
and adiustrnent of complaints against faculty members, and
(b) fair and objective formal adjudication of such complaints
when informal disposition efforts prove to be ineffective or

unavailing.
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In the event that this recommendation is approved, the Conimission
.suggests that the following guidelines should be adhered to in the imple-
menting regulations:

(a) A student, before filing a complaint with the University Ombuds-~
man, should be required as a rule to seck satisfaction from the faculty mem-
ber, or from the departmental chairman cr college dean having administra-
tive authority with respect to the faculty member. Fhiilure to do so, however,
should not bar further consideration of the complaint if the failure is ex-
plained to the satisfaction of the Ombudsman. The latter officer should also
be charged with the responsibility of unde rtaking to bring about a satisfactory
adjustment or settlement of the complaint, using whatever channels of com-

; munication, mediation, and conciliation may be available to him, before the
complaint can be calendared for formal consideration by an appropriate tri-
bqnal.

(b) Since the status and prestige of the Ombudsman, as well as the

degree of rapport and confidence he enjoys with students, will be critically
important to the success of his assignment, the students should assume an
important role in his selection. The person selccted for this post should
be provided with adequate staff assistance to enable him to conduct neces-
sary investigations, gather evidence, and take other forms of rapid and
effective action on all complaints received. In effect, the University Om-
budsman should be given broad authority to determine the facts and in
cooperation with deans and department chairmen, to seek to work out

satisfactory resolutions of complaints by voluntary and persuasive means,
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He should have no direct disciplinary authovity with respect to faculty
members.
78

{c) A committee composed of students and faculty members should
be established to conduct formal hearings, receive evidence, and make
recommendations for disciplinary action in connection with those complaints
which are not settled through informal means. While the proceedings be-
fore this committee should be consi_stent with academic due process, its
function should be primarily investigatory and evaluative. That is lo say,
the comimittee should be charged with the responsibility of determining
whether, on the basis of all of the evidence presented to it, probable cause
exists for disciplinary sanctions against the faculty member, and if so,
what level of sanction would be just and equitable. Its findings and recom-
mendations should be filed with the Academic Vice-President (with, of
course, a copy to the faculty member who is the object of the complaint).
The Academic Vice-President, in turn, should be obligated expeditiously
to take appropriate action on the ccmmittee's report, through the appropriate
dean and department chairman. If formal disciplinary proceedings ensue,
the findings and recommendations o the committee should not be regarded
as in any sense either conclusive or persuasive, except so far as the faculty
member in question concedes their accuracy. The files and records of
evidence presented before the Student-Faculty Relations Committee, how-
ever, should be available for consideration in such disciplinary procecdings,

in order to avoid duplication of effort.

78. The Student-Faculty Relations Committee would presumably be an
appropriate locus of responsibility for this assignment.
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(d) The success of the proposed Ombudsman-complaint procedures
will depend in large part upon its visibility to students and faculty members.,
Accordingly, it is suggested that the adminis‘i'ra!:ion organivce a balanced
program to publicize the existence and responsibilities of the Ombudsman,
the code of faculty responsibilities, and the system of faculty disciplinary
procedures. Such a program could include, for example, periodic publicity
in the student newspaper, distribution of informational literature during
student orientation, and occasional mention in faculty bulletins or in de-

partmental and college meetings.

Respectfully submitted,

The Commission to Study Tenure

University of Utah
May 1971
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No., Rev.
UNIVERSITY OF UTAH —— :
(" ~ POLICY AND PROCEDURES MANUAL o February 18, 1971
‘ 1 of 10

Subjet  pAARD OF REGENTS REGULATIONS - Chapter IX
APPOINTMENTS AND TENURE

SECTION 1. AUTHORITY TO MAKE APPOINTMBNTS

All appointments to the university staff shall be made by the Board of Regents,
upon the nomination of the president of the university, as hereinafter pro-
vided. Every appointment shall be made solely on the basis of the individ-
ual's merit in terms of the position concerned.

SECTION 2. TERM OF APPOINTMENTS

-All annual university appointments shall be for the twelve calendar months
beginning July first, with such vacation privileges as are hereinafter speci-
fied. Arnual salaries may be paid, at the pleasure of the Board of Regents,
in twenty-six installments. Appointments to all administrative positions,
including the offices of president, dean, director, chairman of division, and
chairman of department, are annual appointments unless otherwise indicated
by the Board of Regents at the time of appointment.

SECTION 3. NOMINATIONS FOR APPOINTMENTS ~- PROCEDURE

The appointment of a president of the university shall be the duty of the
Board of Regents. The Board of Regents shall call upon the Faculty Council
to elect a committee to confer with the board upon the selection of the
president.

The nomination of the dean of a school or college shall originate with the
president, who shall confer with chairmen of the departments of the school
or college concerned.

The nomination of the chairman of a department shall originate with a com-
mittee composed of the dean of the school or college to which the department
is administratively assigned and the president, who shall confer with the
members of the departmental staff and the deans of other schools or cuiieges
which the department serves. Similarly, the nomination of the ¢hairman of
a division shall originate with a committee composed of the dean of the
school or college to which the division is administratively assigned and the
president, who shall confer with the members of the divisional staff and the
deans of other schools or colleges which the division serves.

(:yg The nomination of a member of a departmental staff either for appointment
e’ or promotion shall conform to the following procedure; the professors,
associate professors, and assistant professors of each department shall
constitute an advisory committee on appointments and promotions for that
o department. The departmental chairman shall convene the committee
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No. Rev. .
UNIVERSITY OF UTAH = 7-9 5
- .
{v POLICY AND PROCEDURES MANUAL . February 18, 1971
§ -
2 of 10
Subject

BOARD OF REGENTS REGULATIONS - Chapter IX (continued) ..
_APPOINTMENTS AND TENURE

annually at an appropriate time to consider *»2 promotion of members of the
departmental faculty, and at appropriate ti; to consider appointments,
including annual appointments after retireine. . age. After full consideration
and discussion in a meeting of the committee members holding a rank equal
to or higher than that proposed for the candidate for appointment or pro-
motion, a vote shall be taken on each candidate who is nominated for
appointment or promotion, and the departmental chairman shall transmit in
writing the action of the committee, together with his recommendations, to
the dean of the appropriate school or college. The dean shall report these
actions, together with his recommendations, to the president.

SECTION 4. TENURE ~- DEFINITIONS AND QUALIFICATIONS

To hold a position with tenure means that appointment to such a position is
considered permanent and is not subject to termination or substantial re-
duction in status without adequate cause, provided that in all cases the
individual's services continue to be needed and that funds are available to
pay for them. Only the ranks of professor, associate professor, and
assistant professor are tenure ranks. Tenure or the right to achieve tenure
cannot be waived, provided, however, that in those unusuzl situations
where the circumstances indicate that the probationary period hereinafter
provided has not allowed sufficient time to evaluate the candidate for
tenure, the University Tenure Advisory Committee may, on its initiative,
extend the probationary period for a time up to but not to exceed two ad~
ditional vears. Appointments to instructorships, to all research and
clinical positions, and to all administrative positions, including the
offices of president, provost, vice president, dean, director, chairman of
division, and chairman of department, are without significance for the
holding or achieving of tenure.!

11n a report of the Academic Freedom and Tenure Committee, submitted to

Faculty Council May 15, 1967, and approved that date by the council, a policy
was affirmed that tenure is established in the academic department or in a school
or college if such school or college is not divided into departments. In areas

" not designated as academic departments, schools, or colleges, appointments
to tenure ranks are not made and tenure is not granted. When a member of a
department transfers to another department, he loses his tenure status in his

" yrmer department. The department to which he transfers may require him to
serve the full probational period appropriate to his rank or may accept any or all
of the years of satisfactory service acquired in the former department towa_f‘d
ore.,

ERIC -

IToxt Provided by ERI



Exhibit A--Page 3

No. Rev.
UNIVERSITY OF UTAH — 7-9 5
ate .
i POLICY AND PROCEDURES MANUAL February 18, 1971
= Pag:
3 - o 10

Subjet  BOARD OF REGENTS REGULATIONS - Chapter IX (continued)
APPOINTMENTS AND TENURE

—_—
——

SECTION 5. ACHIEVEMENT OF TENURE

A faculty member achieves tenure upon completion of a probationary period

of specified vears of service, unless notice as prescribed in the following
paragrapn is given to the faculty member on or before the thirtieth day of

Tune in his final probationary year of service. This period shall be five

years for a person who begins his probationary service in the tenure rank of
assistant professor and completes it in a higher tenure rank, except that no
such person need serve more than three years in a higher rank.: This period
shall be three years for a person who begins and completes his probationary
service in the tenure rank or ranks of associate professor or professor. The
probationary period in any rank may, on the initiative of the University
Tenure Advisory Committee, be extended for a period not to exceed two

years whenever unusual circumstances indicate, in their judgment, that the.
standard probationary period has not provided sufficient time to properly '
evaluate the work of the candidate for tenure. '

For purposes of tenure, a faculty member's probationary period shall com-
mence on July 1 of the contract year in which he first teachas under the
regular contract two or more full quarters of the four: summer, autumn,
winter, and spring.

SECTION 6. ADVANCE NOTICE OF TERMINATION OR REDUCTION IN STATUS

Any faculty member holding an appointment without tenure whose contract
the administration wishes not to renew or wishes to renew with substan-
tially reduced status, shall be given advance notice in writing by the
president, except as hereinafter provided. If the appointee is in his first
year of service, such notice shall be given at least three months prior to
the termination of the existing contract. If the appointee is in his second
or any subsequent year of service, the intended termination of employment
or reduction in status shall not become effective until twelve months after
the date upon which the notice is served. In this case the terminal con-
tract shall clearly stipulate such intention, and should the achieving of
tenure be at issue, the years of service in tenure ranks shall be calculated
to the date upon which the notice is served rather than to the date of pro-
posed termination or reduction in status. The right of advance notice
shall not apply to a faculty member under a contract stipulating the inten-

("‘) tion not to renew beyond the term of the contract, to a faculty member

: whose appointment it is proposed to terminate or modify for adequate cause

as provided in the following paragraph, or to appointments to any research,
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clinical, or administrative positions, including the offices of president, vice
president, dean, director, chairman of division, and chairman of department.

SECTION 7. ACADEMIC FREEDOM

Academic freedom in the pursuit and dissemination of kr.-wledge through all
media shall be maintained at the University of Utah. Such freedom shall be
recognized as a right of all members of the faculty, whether of tenure or
nontenure rank, of all administrative officers, and of all students. The
University of Utah endorses the 1929 statement of the American Association
of University Professors concerning resignations, the 1940 "Statement of
Principles on Academic Freedom and Tenure" of the American Association of
University Professors and the Association of American Colleges, and the 1965
vStatement on the Academic Freedom of Students" of the American Association
of University Professors.

SECTION 8. COMMITTEE ON ACADEMIC FREEDOM AND TENURE

The Faculty Council shall elect by secret ballot a Committee on Academic
Freedom and Tenure of twelve members from the voting members of the

faculty other than the ex officio members of the Faculty Council.

The committee members shall be elected for a term of three years on a
rotating basis so that the council shall annually elect four committee
members to fill vacancies caused by the expiration of terms of office.

The Faculty Council shall be supplied with the names of retiring and
continuing committee members by the secretary of the council ten days
prior to the nominating of candidates for election as committee members.
Voting shall be by secret ballot.

The committee shall convene within two weeks after its election and elect
a chairman, a vice chairman, and a secretary from its members, who shall
also constitute an agenda subcommittee. The vice chairman shall preside
in the absence of the chairman.

It shall be the duty of the chairman or, in his absence, of the vice chair-
man, to call meetings of the committee at least once each quarter and more
frequently if need arises. Meetings also shall be called by the chairman
or, in his absence, by the vice chairman, upon the written request of
three members of the committee. At least five days' written notice of all
meetings of the committee and of its agenda shall be given to its members.
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It shall be the duty of the committee to make an annual report each spring
quarter to the Faculty Council. It shall be the duty of the agenda sub-
committee to formulate the preliminary draft of the annual report to the
council and to suggest current problems for committee study. It shall
also be a responsibility of the committee to keep fully informed on the
most important controversies on academic freedom and tenure in higher
education; to survey problems of academic freedom and tenure, including
resignations at the University of Utah; and to inform the Faculty Council
on these matters in its annual report.

The Academic Freedom and Tenure Committee shall have the power to
investigate, either on its own initiative or at the request of any member

of the university community, into any matter which the committee reason=~
ably believes may involve violations of academic freedom at the university.

SECTION 9. TERMINATION OF APPOINTMENTS FOR CAUSE

(1) Grounds for Dismissal

(a) Cause. A faculty member may be dismissed for adequate cause.
Adequate cause is incompetence in the performance of his duties as
a teacher and faculty member, or conduct which demonstrates that
the faculty member lacks the ability or willingness to meet his
responsibilities to the university. While the university does not
serve as the overseer of the personal morality of members of the
university community, grave personal misconduct may demcnstrate
inability or unwillingness to meet such responsibilities. Mere '
expression of opinions, however vehemently expressed and however
controversial such opinions may be, shall not constitute adequate
cause. Dismissal will not be used to restrain faculty members in
their exercise of academic freedom or of their rights as American .
citizens.

() Medical Reasons. A faculty member with tenure may be dismissed
for medical reasons which preclude the faculty member from com-
petently performing his duties and responsiblities as teacher and
faculty member. :

(c) Program Cancellation. A faculty member with tenure may be ter-
minated or given a renewal contract with a substantially reduced
status because of financial exigency or bona fide discontinuance
of a program or department of instruction. The faculty member
concerned will be given notice as soon as possible of the
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termination or reduction in status and shall never be given less
than 12 months' notice unless, in lieu thereof, he is given
severance salary for 12 months in cases of termination, or the
difference between his old salary and the salary in the reduced
status for 12 months in the case of reduction in status.

In cases of dismissal for adequate cause or dismissal for medical
reasons the university shall follow the procedures below, which have
been adapted from the 1968 Recommended Institutional Regulations on
Academic Freedom and Tenure of the ALA.U.P.

The following procedures need not be observed in cases of termination
or reduction in status based upon financial exigency or bona fide dis~-
continuance of a program or depariment of instruction but in such cases
the facts and issues concerning such termination or reduction in status
shall be reviewed by the Committe2 on Academic Freedom and Tenure
which shall report its findings and recommendations to the Faculty
Council, the president, and the university's Institutional Council prior
to a final decision by the Institutional Council on the termination or
reduction in status.

{2) Dismissal Procedures

(a) Dismissal of a faculty member with tenure, or with a special or
probationary appointment before the end of the specified term, will
be preceded by: [1] discussions between the faculty member,
appropriate administrative officers, and departmental representa-
tives, looking toward a mutual settlement; [2] a written statement
of charges, framed with reasonable particularity by the president
or his delegate.

(b) A dismissal fur adequate cause or medical reasons will be preceded
by a written statement of charges, and the individual concerned
will have the right to be heard initially by the Academic Freedom
and Tenure Committee. A member of the committee will remove
himself from the case, either at the request of a party or on his
own initiative, if he deems himself disqualified for bias or interest.

() Each party will have a maximum of two challenges without stated
cause.
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[1] Service of notice of hearing with specific charges in writing
will be made at least 20 days prior to the hearing. The faculty
member may waive a hearing or may respond to the charges in
writing at any.time before the hearing. If the faculty member
waives a hearing, but denies the charges adainst him or
asserts that the charges do not support a finding of adequate
cause, the Academic Freedom and Tenure Committee will
evaluate all available evidence and rest its recommendation
upon the evidence in the record.

[2] The committee, in consultation with the president and the
faculty member, will exercise its judgment as to whether the
hearing should be public or private,.

[3] During the proceedings the faculty member will be permitted
to have an academic advisor and counsel of his own choice.

[4] At the request of either party or the committee, a representa-
tive of a responsible educational association shall be per-
mitted to attend the proceedings as an observer. .

[5] A verbatim record of the hearing or hearings will be taken and
a typewritten copy will be made available to the faculty member :
without cost to him, at his request.

[6] The burden of proof that adequate cause exists rests with the
institution, and shall be satisfied only by clear and convincing
evidence in the record considered as a whole.

[7] The committee will grant adjournments to enable either party
to investigate evidence to which a valid claim of surprise is
made.

[8] The faculty member will be afforded an opportunity to obtain
necessary witnesses and documentary or other evidence, and
the administration will, insofar as it is possible for it to do so,
'secure the cooperation of such witnesses and make available
necessary documents and other evidence within its control.

[9] The faculty member and the administration will have the right
to confront and cross-examine all witnesses. Where the wit-
ness cannot or will not appear, but the committee determines
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that the interests of justice require admission of his statement,
the committee will identify the witness, disclose his state~
ment and if possible provide for interrogatories,

[10] In the hearing of charges of incompetence, the testimohy shall
include that of qualified faculty members from this or other
institutions of higher education.

[11] The committee will not be bound by strict rules of legal evi-
dence, and may admit any evidence which is of probative value
in determining the issues involved. Every possible effort will
be made to obtain the most reliable evidence available.

[12] The findings of fact and the decision will be based solely on
the hearing record.

[13] Except for such simple announcements as may be required,
covering the time of the hearing and similar matters, public
statements and publicity about the case by eithe¢i the faculty
member or administrative officers will be avoided so far as
possible until the proceedings have been completed, including
consideration by the university's Institutional Council. The
president and the faculty member will be notified of the decision
in writing and will be given a copy of the record of the hearing.
A report of the decision will zlso be made by the committee to
the Faculty Council for its informaticn.

[14] If the president rejects the report, he will state his reasons for
doing so, in writing, to the Academic Freedom and Tenure Com-
mittee and to the faculty member, and provide an opportunity
for response before transmitting the case to the university's
Institutional Council. '

(3) Action by the University's Institutional Council

If dismissal, suspension without pay, or other penalty is recommended by
the president, he will, on request of t~e faculty member, transmit to
the university's Institutional Council the record of the case. The
N Council's review will be based on the record of the hearing by the
(‘E Academic Freedom and Tenure Committee, and will provide opportunity
for argument, oral or written or both, by the principals at the hearing
or by their representatives. The decision of the committee will either
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be sustained, or the proceeding returned to the committee with specific
objections. The committee will then reconsider, taking into account ’
the stated objectives and receiving new evidence if necessary. The
university's Institutional Council will make a final decision after study
of the committee's reconsideration.

Until the final decision upon termination of an appointment has been
reached, the faculty member may be suspended temporarily, or assigned
to other duties in lieu of suspension, only if immediate harm to himself
or others is threatened by his continuance. Before suspending a faculty
member, pending an ultimate determination of his status through the
hearing machinery set forth above, the administration will consult with
the Committee on Academic Freedom and Tenure. Salary will continue
during the period prior to final decision by the Institutional Council.

SECTION 10. CANDIDACY FOR PUBLIC OFFICE

(a) Any full-time faculty member or employee of the University of Utah who
wins his party's nomination at the primary election for an elective,
full-time public office shall be on leave of absence without pay the
day following the primary election.

Any full-time member of the faculty seeking such nomination shall take
the summer quarter as his non-teaching gquarter and may receive his
regular pay during that quarter; provided, that if he becomes his party's
nominee or for any other reason fails to teach during the autumn quarter,
the faculty member shall repay his salary for the period beginning July 1
until the date of leave without pay.

Any faculty member on leave without pay for the purposes of candidacy
who is defeated in the final election.shall have the right to resume his
post on the first day of January following without loss of tenure or
academic rank and receive a proportionate share of his contract salary. .
Any employee who is defeated in the final election will be reinstated

to a paid status as soon as possible. It is recognized that in some
instances cne's position may have been filled through necessity or even
eliminated as a result of contract terminations and, therefore, rein-
statement cannot be guaranteed.,

(b} Members of the faculty or other officers or employees may become
candidates for or members of public school boards and serve in that

office without change in their status at the University of Utah.
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(c) Subject to any statutory prohibitions or limitations, a member of the
faculty, officer, or other employee of the University of Utah shall be
permitted to run for elective office as a representative or senator in
the Utah State Legislature without resigning from his position at the
university and without securing a leave of absence. If elected, such
faculty member or other employee shall be granted a leave of absence
without pay for the quarter or quarters during any part of which a
regular session of the legislature is held.

p—

90




Exhibit A--Page 10

No. Rev.
B=1.4 2

UNIVERSITY Of UTAH —
June 30, 1969

POLICY AND PROCEDURES MANUAL P
age 1 of 3

.\'ulnm 1/\( IH l’Y M‘( UIJ\'[‘IONS - Chap;or 1 - Section 19

TH UNIVI R.‘;]I‘Y Y‘/\L ULTY

SECTION 19, APPOINTMENTS AN PROMOTIONS

(t!)

(L)

tn vach departinent the professors, associate professors and assistant
professors shall constitute an advisory committee on appointmoents and
promotions. ‘Tho departmental chairman shall convene the committee
amually at an appropriate time to consider the promotion of members
of the departmoental faculty, and, at appropriate times, to consider
appointments, including annual appointments after retirement age.
After full consideration and discussion in a meeting of the committee
members holding a rank equal to or higher than that proposed for the
candidetie for appointment or promotion, a vote shall be taken on each
candidate who is nominated for appointment or promotion, and the
department chairman shall transmit, in writing, the action of the
committee, together with his recommendations, to the dean of the
appropriate school or collegye. The dean shall report these actions,
togcether with his recommendations, to the president.

In all mectings of these departmoental advisory committees, a quorum
shall consist of two-thirds of the members entitled to participate,
including those members of the department on leave of absence but
able to attend. Any member on leave of absence or physically
incanacitated and unable to aitend the mecting shall not be counted
in determining the presence of a quorum. Whenever practicable, the
departmental chairman shall advise each member on leave or otherwise
absent of the proposed action and shall request his written opinion
and vote. An opinion of a member on leave or otherwise absent shall
be disclosed at his request to members of the advisory committee at
the meeting, and his vote shall be 1ncluded in the report of the
mcoting transmitted to the dean. T

This delegation of authority shall not prevent any déan or the president
from initiating appointments or promotions when, in his judgment, the
best interest of the university will be sorved by doing so. If the
president or a dean initiates an appointment or a promotion, the
proposed action shall first be referred to the appropriate departmental
advisory committee where the procedure described under subsection

(2) above shall be followed in considering the proposed appointnient

or promotion and in submitting a written roport to the dean of the
college, The dean shall then report these actions, together with his
recommendations, to the president. 91
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(¢} In order to insure a uniform policy on promotions and to permit a
continuing study of premotional pulicies, a University Promotions
Advisory Committce of nine clected members, with the president,
provost, or academic vice president as ex officio chairman (as the
president may designate) shall perform the foilowing functions: (1)
review all recommendations for promotions to the ranks of associate
or full professor; (2) review all appointments from clinical and/or
research ranks to regular academic rank in the university faculty;

(3) consider the protest of any faculty member that a recommendation
for promotion has been unrcasonably or arbitrarily withheld by the
appropriate departmental advisory committee or administrative officer;
(4) discuss with the appropriate administrative officers all promotions
which in the opinion of a majority of the committec are being made
too quickly, on insufficient grounds, or have been too long deferred;
(5) reccommend to the president for consideration at th- annual
promotion meeting the advancement of individuals considered under
subsection (a) above deemed worthy of promotion by a majority of the
committee when consultation with the appropriate administrative
officers has not led to the inclusion of the individual among those
finally rccommended for promotion, except that no recommendation
for promotion shall be made by the committee against the wishes of
the individual concerned; (6) formulate and recommend to the Faculty
Council suitable policies on promotion.

The elected members of the committee shall consist of persons holding
the academic rank of full professor and enjoying academic tenure

under the university regulations elected from each of the areas
represented on the Faculty Council, provided that no individual who is
an ox officio member of the I'aculty Council (except the chairman) or
roprescentative of the military sciences shall be cligible for membership
on the committee, and provided further that this sentence shall not
apply to any member clected before January 1, 1961. Voting for
members of the committee shall be by areas with the same qualifications
for cligibility as obtain in Faculty Council clections, and at the same
time. A candidate must receive an absolute majority of the votes cast
in his arca. -

l:lections shall be for threce-year terms, under a rotation to be
designated by the Committee on Ulections and Apportionment which

will give cach Faculty Council areca representation for three consecutive
years followed by two years without represcentation.

The Ixecutive Committee shall appoint an alternate to function in the
place ot any clected member of the committed who resigns or witl

bhe abuzent trom the university for one or more quarters, or expects to
\ he absent for such a period.  1f a duly-clected member returns to the
university, he shall assume his committee position and serve out
thoe batance of his term.
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(d) The president shall inform the Faculty Council of proposed appointments
and promotions of members of the teaching staff. The president shall
recommend these appointments and promotions to the Board of Regents
at its next meeting unless there is objection to any of these
reccommendations by a majority of the council. Objections shall be
referred to the Executive Committee of the council for investigation,
and the report of the Executive Committee shall be transmitted by the
president to the Board of Regents. (Regents' Regqulations,

VIII, 2; IX, 3.)

93



EXHIBIT B

FACULTY REGULATIONS

CHAPTER I, SECTIONS 19 and 20

94



Exhibit B--Page 1

N Rev.
C UNIVERSITY OF UTAH ——
| | o
POLICY AND PROCEDURES MANUAL = Mav 11, 1970
| 1 of 6

““bi“‘ TAC m 1'\' m( U, Arlt‘)\‘s - Chapter I - Sectmn 20
Tlll UI\:IVI‘I\STI'Y TACULTY

SECTION 20, RETENTION, TONTURE, RESICGMATIONS, REMOVALS AND DTSMISSALS

(a) The teonure, ratention status, and privilegoes of faculty nmks sl all be
@y follows:

(1) Profussorial x'nukq.l Appointmonts to the ranks of professor,
associate professor and assistant professor shall be tenure-
producing appointments. Appointees to those ranks shall commit
full time to the scholarly and cducational endeavors carried on
under the auspicos of thoe university and shall have all of the
privileges and responsibilitics of faculty members. An appointee
may expect the university to fulfill all contract obligations under- - -
taken in his behall, but must be prepared to make a complete
disclosure to his dean or department chairman of all extra-
university professional income and the time devoted to 1ts

accumulation.

(2) Professorial ranks conditioned on funding. Appointments of persons -
who commit full time to the scholarly and educational endcavors of
the university may be made to the ranks of professor, associate
profcssor or assistant profewsor despite funding limitations that
prevent a full university financial commitment to the appointee.
Contracts reflecting such appointments shall be conditioned upon -
the availability of particular fund sources. Appointments made
subject to such funding limitations shall be tenure-producing
appointments and appointecs shall have all of the privileges and -
responsibilitics of faculty members. The period served under such
conditional contracts shall be included in the probationary period
required for tenure; but where appointments are made under
contracts conditioned upon the availakility of funds from specified
sources, teaure shall be similarly conditioned. The funding
comdition upon tenure shall be removaed where funding limitations
are removaed {rom an appointee’s related contract. An appointee
must be prepared to make a complete disclosure to his dean or
department chairman of all extra~university professional income
and the time davoted to its accumulation. Documents of appoint-

() ment in this category shall be clearly marked, and the Lxecutive
= Committroe of the Taculty Gouncil shall report any undue acthty
or shift to this category. .

o (3) Clinical, Adjunct or Visiting Professors. [ndividuals whose primary
EMC professional activities do not relate direetly to university affairs,

Qs )
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but who make a substantial regular contribution to the academic
activitics of the various colleges, may be appointed to the ranks
of professor, associate professor, or assistant professor, pro-
vided the additional title of "clinical," "adjunct," or "visiting"
precedes the word "professor” in the designated rank. Appoint-
ments to a "clinical,” "adjunct,” or “visiting” position shall not
be tenure-producing. Appointees to these positions may serve as
members of appointed faculty committces and shall have the
privileges and responsibilitics of faculty members, subject to a
determination by the individual collages and departments of the
degree to which they may participate in the processes of setting .
department or collaae policy. 1lowewver, they shall not have the"
right to vote in departments or colleges on matters relating to
promotion or appointment to tenure-producing ranks. Appointees
to these positions shall not be counted among the number of .
faculty members in a representation arca for purposes of apportion~'
ing membership on the Faculty Council, shall not be eligible for
clection to the Faculty Council, and shall not be eligible to vote.
for members of the Faculty Council. The title of "clinical,"
vadjunct,” or "visiting” shall be sclected by the 1nd1v1dual cclloge
or department in which the appointec scrves. .

Research professors. Individuals who participate in the universits;'.é

academic program, but whose primary profcssional efforts are
devoted to one or more research or nonacademic training projects '
may be appointed to the ranks of professor, associate professor _
or assistant professor, provided the additional title of " research*
precedes the word "professor” in the designated rank. l\.ppomtment _'
to a "research” position shall not be tenure~-producing. . .

Appointecs to thesce positions may scrve as members of appointed .-~
faculty committees. and shall have the privileges and responsibil- *
ities of faculty members, subject to a determination by the in- .
dividual colleges and departments of the degree to which they may
participate in the processcs of setting department or college policy. -
However, they shall not have the right to vote in departments or
colleqges on matters relating to promotion or appointment to tenure-
producing ranks. Appointees to thesc positions shall not be

counted among the number of faculty members in a representation
arca for purposes of apportioning membership on the Faculty Council,
shall not be eligible for clection to the [aculty Gouncil, and shall
not be e¢ligible to vote for members of the paculty Council,
Instructors. Appointment to the position of tnstructor may be madt.
with the commitments and subject to the obligations described in
cach of the categorios =ot forth abover, oxcopt that such appoint- .
ments shall not be tenure-producing.  The adjectives "clinical," -
vadjunct, * *visiting, * or *rezoach" mav be appended to the rank

of instructor undar thoe same conditions o circumstances apphcable
to such descrptions of prefessorial ranks,
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In cach department, professors, associate professors and assistant
professors, sclected in the manner hercafter described, shall constitute
advisory committees to make recommendations in individual cases on
matters of tenure and retention. Advisory committees on retention shall’
consist of all tenured staff mombers without regard to rank and all non="
tenured staff members with faculty rank higher than the candidate for -
retention; advisory committecs on tenure shall consist of all tenured
members of the department without rogard to rank.,

The departmaontal chairman shall convene the appropriate advisory
connnittee annually to consider the rotention of any faculty member.
scrving without tenure in that department or to consider the adviqdbu- :
ity of rccommending that tenure be granted to any faculty member who
is serving his last probationary year precoeding the acquisition of
tenuré. The member of the department having the longest period of .-
tenure in tho highest rank shall act as chainman of the committee., -
After consideration and discussion in a mecting of the appropriate
advisory committees a vote shall be taken on each candidate who is. |
nominated for retention or tenure, and the chairman of the department
shall transmit in writing the action of the committee and a statement
of the grounds for action, togothor with his recommendations, to the - |
dean of the appropriate school or colleae.  The dean shall report thcse
actions, statements, and recommendations to the president who shall -
refor these reports Lo the University Tenure Advisory (,ommittoe for :',_
their recommendation, : S

In all meetings of these depaitinental advisory committees, a quorum -
shall consist of two-thirds of the members entitled to participate, 3

including those members of the department on teave of absence but &
able to attend.  Any member on Jeave of absence or physically in=- & .
capacitated and unable to attend the mecting shall not be counted in.
determining the presence of a quorum, Whenevar practicableé, the. 7
departmental chairman shall advise cach momber on leave or otherwise™
abscent of the proposed action and shall reguest l'lis_writtenbp_i‘nion and:

vote. An opinion ol a4 member on leave or otherwise absent shall be -
disclosed at his request to members of the advisory commictee at the
mecting, and his vote shall be included in the report of the meetinq '
transmitted to the dean. :

There shall be one or more representative student advisory committees
cstablished in each department. Where the students in a department '
so desire, they may delegate this committee responsibility to a college
committec or committers, The appropriate student advisory. committees
shall be consulted concerning tenure matters and any other faculty. or
dopartment policies affecting students. '

The appropriate advisory committee shall have the responsibility to
advise the administrotion, either on its own initiative or after a re-
quest by the administration, when a question arises concerning: the
competence or conduct of a staff member with or without tenure. In
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scnsitive cases involving a question of the competence or conduct of
a staff member, when, in the judgment of the president, the intcresté
of the individual or the university can best be safequarded through a
greater degrce of privacy or where the matter cannot be resojved - .. “;
otherwise, the president may appoint an ad hoc committee of ‘Iaculty
members and others to give him advice and counsel., (Regents' S 'i-'.::
Regulations, VIII. 2(b); X, 4. : . L

In order to 1nsure a more uniform policy on tenure and to permit a
continuing study of tenure policies, the University Tenure Advisory
Committee of 9 elected members, with the president, provost, or .
academic vice president as ex officio chairman (as the president may ..
designate) shall perform the following functions: (1) review all tenur«s
recommendations and supporting statements submitted by the depart~ .
montal advisory committees: (2) advise all appropriate adnmiinistrative '-"
officers of any tenure recommendation, whether affirmatlve or negative,
which in the opinion of a majority of the committce is bcing made on
insufficicnt grounds; and (3) formulate and recommend to the Paculty
Council suitable procedurcs and policies on tcnurc

The celectod members of the committee shall <'onqist of persons hc;lding
the academic rank of full professor and enjoying academic tenure under
the university roequlations clected from cach of the areas reprcsentcd

on the Taculty Council, provided that no individual who is an ex officlo
member of the Faculty Council (except the chairman).or. representative
of the military sciénces shall be eligible for the membership on’'the . ,-:_'
conmittec, and provided further that this seatence shall Aot apply to:
any member clected before January 1, 1961. Voting for members of t.h_e _
committec shall be by arcas with the same qualifications for eligibil~ . .
ity as obtain in Faculty Council clections, and at the same time. A"
candidate must roceive an absolute majority of the votes c: :st in his

arca.

Llcctions .c.hull be for three-year terms, under a rotatlon to be desig-
nated by the Committee on lactions and Apportionment which will give
cach Faculty Council arca ropresentation for three consecutive years
followed by two yoar-, without representation, D S

The E\ccutivc Committec shall appoint an .nltcmate to function in the
placc of any clected member of the committee who resigns or will -

be absent from the university for one or more quarters, or expects to o
be absent for such -a period. If a duly-clected member returns to the -
university, he shall assume hls committee position and servc out
the balance of his term.

In addition, two student members shall participate as full voting

menmbers of the committee.  The students, one a graduate student and

onc an undergraduate student, shall be sclected according to the pro- . -
codures established by and under the supnrvmon of the Associatcd

- Students University of Utah.

The president shall inform the Faculty Council of resignations, R
whether routine or under protest, and of proposed removals and dig= .« =
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smewsuaue  AUULIGS 1E31GNATIONS Shall be reported By the presufent to -
the council at its next regular meeting. .

Any faculty member shall have the right to roequest the reviow of any -
resignation.  ach request for a reviow shall be referred to the Com-.
mittee on Acadiomic Preedom and Tenure.  All protested Tesignations or |
proposcd dismissals or removals shall be referred to this-cofiimittee for -
investigation and study. After completing its study, the committee shal l.
make a report of its findings and transmit this report, together with its
reccommendations, to the council. Upon the basis of this report and the
rccommendations, the council shall then vote approval or disapproval

of such protested resignations, removals, or dismissals. : :

Should the c¢ouncil fail to approve any pmtc-qu.d resignation or proposed
removal or dismissal, the president shall reconsider the matter with |

the professors and deans concerned, and boefore recommending to the
regents the acceptance of the resignation or action for removal or '
dismissal, the president shall submit the reconsidered proposal to '
the council for its final consideration and recommendation. In all N
casecs the recommendation of the council shall be transmitted to the
Board of Rogents. - - .

A record shall be made of all procoadings of the Committee on Academic
Freadom and Tenure and of the council which pertain to forcod resig=. .-._':;
nations, removals, and dismissals. These records shall include a
roll-call vote of the coun¢il on all actions taken. A copy of this - -
record and of the findings and recommendations of the Committee on.

Academic Freedom and Tenure shall be tmnsmitted to the Board of '

Regents,

Should differences arise between members of the university staff ' the
faculty member who feels that he has been aggrieved shall be priv-
ileged to have his case reviewed up the line of executive authority.

‘Thereafter, he shall have the right to bring the matter to the attention "

of the Committee on Academic I'reedom and Tenure. This committee

shall have full pocwer to investigate the matter in question, including
the power to appoint a subcommittee for the purpose of bringing about '_
a rcconciliation. The committee shall have the right to make a report
and recommendations to the president. Copies of the report and recom=

" mendations shall be sent to the aggrieved member, the executive

ofﬁcors concerned, and the Faculty Council,

Any one of the parties involved in the controversy shall have the right -
to appcal the matter to the Faculty Committee of the Board of Regents

if a sottlement of the case has not been reached under the above
procedure,’

This subscction shall not be applicable to differences concemtng
promotions. :

The president may refer to the Faculty Council any matters concerning
acadenic frecdom and tenure upon which he fecls it would be well to
have an opinion. The council shall refer the matters involved to the
Committee on Academic Freedom and Tenure fov investigation, study,
and report to the council.  (Regents' Regulations, VI, 2; X, 4.) 99
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Academic Freedom and Tenure

1940 Statement "TROM: & AU, P Bullelin,

(Sept. 1970),

of Principles and
Interpretive Comments

In 1940, following a series of joint conferences begun in 1934, represeniatives of the American Asso-
ciation of University Professors and of the Association of American Colleges agreed upon a restatement
of principles set forth in the 1925 Conference Statemient on Academic Freedom and Tenure. This restate-
ment is known to the projession as the 1940 Statement of Principles on Academic Freedom and Tenure.

The 1940 Statement is printed below, followed by Interpretive Comments as developed by represen-
tatives of the American Association of University Professors and the Association of American Colleges
during 1969,

The following organizations officially endorsed 1he 1940 Statement in the years indicated.

Association of American Colleges . ... e e 1941  Council for the Advancement of Small Colleges . . ..
American Association of University Professors . . .. 1941  Mathematical - Association of America . ... ... . ...
American Library Association (adapted for hbranans) 1946 Arizona Academy of Science ... . . . ..
Association of American Law Schools .. .. .. .... 1946 American Risk and Insurance Assocnauon e
American Political Science Association . .. ... 1947  Academy of Management . . .. R
American Association of Colleges for Teacher American Catholic Historical Assocnat:on e,
Education® .. . . w... .. 1950 American Catholic Philosophical Association
American Association for ngher Educauonb . . 1950  Association of State Colleges and Universities
Eastern Psychological Association ... ... . . | 1950  Association for Education in Journalism
American Philosophical Association: Western History Association
Western Division . . 1952 Mountain-Plains Philosophical Conference
Fastern Division . 1953  Society of American Archivists
Southern Society for Philcsophy and Psychology .. 1953 Southeastern Psychological Association
American Psychological Association 1961 Southern Speech Association
American Historical Association .. . .. o . 1961 American Association for the Advancement of
Modern Language Association of America . . 1961 Slavic Studies S
American Economic Association . ... ... .. .. 1962 American Mathematical Society . ... .. . .. .
American Farm Economic Association . . ... 1962 College Theology Society .. L
American Philosophical Association, Pacific DlVlSlOn 1962 Council on Social Work Educauon
Midwest Sociological Society ... .. . . .. . . 1963 American Association of Colleges of Phannacy
Organization of American Historianse ... . . . 1963 American Academy of Religion C
American Philological Association ... ..... ... ... 1963 American Catholic Sociological Society .
American Council of Learned Societies ... ....... . . 1963 American Society of Journalism School Admmlstrators
Speech Association of America . . ... . .. ... . 1963  John Dewey Society for the Study of
American Sociological Association .. .. .. . ... . 1963 Education and Culture T
Southern Historical Association . . .. weer ... 1963 South Atlantic Modern Language Association ... ..
American Studies Association . . . Lo 1963 American Finance Association . .
Association of American Geographers e e 1963 Catholic Economic Association
Southern Economic Association .. . . 1963  United Chupters of Phi Beta Kappa
Classical Association of the Middle West and South . 1964 American Society of Christian Ethics :
Southwestern Social Science Association . 1964 American Association of Teachers of French
Archaeological Institute of America . . 1964 Appalachian Finance Association .
Southern Management Association . .. .. 1964 Association of Teachers of Chinese Language
American Fducational Theatre Association L 1964 and Culture
South Central Modern Language Association . 1964 American Socicty of Plant Physiologists

1964 University Film Association

American Dialect Society

American Speech and Hearing Association
Association of Social and Behavioral Scientists
National College Physical Education Association

Southwestern Philosophical Society

& Fndorsed by predecessor,  American  Association of
Teachers Colleges, in 1941,

" Formerly the Awocintion for Higher Education, Na- for Men

tinal F S s . . R
al Fducation Associntion, o American Real Estate and Urban Fconomics
" Formerly the Mussissippi Valley Historical Association. Association
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History of Fducation Society 1969
Council for Philosophicitl Studics 1969
Amcrican  Physicists Association 1969
American Musicological Socicty 1969
American Association of Teachers of Spanish

and Portuguese _ 1969
Texas Junior College Teachers Association . . . . 1970
College Art Association of America . . 1970
Socicty of Professors of Education 1970
American Anthropological Association 1970
The American Association of Theologicul Schools 1970

The purpose of this statement is to promote public
understanding and support of academic freedom and
tenuire and agreement upon procedures to assure them
in colleges and universities. Institutions of higher educa-
tion arc conducted for the common good and not to
further the interest of cither the individual teachert or
the institution as a whole. The common good depends
upon the free search for truth and its free expesition.

Academic freedom is essential to these purposes iand
applies to both teaching and research. Freedom in re-
search is fundamental to the advancement of truth. Aca-
demic freedom in its teaching aspect is fundamental for
the protection of the rights of the teacher in teaching
and of the student to freedom in learning. It carries with
it duties correlative with rights. [1]*

Tenure is a mcans to certain ends; specifically: (1)
Freedom of teaching and research and of extramural
activities and (2) a sufficient degree of economic security
to make the profession attractive to men and women of
ability. Freedom and economic security. hence, tenure.
are indispensable to the success of an institution in ful-
filling its obligations to its students and to society.

Academic Freedom

(a) The teachei is entitled to full freedom in research
and in the publication of the results. subject to the ade-
quate performance of his other academic dutics; but
research for pecuniary return should be based upon an
understanding with the authorities of the institution.

(b) The teacher is entitled to freedom in the classroom
in discussing his subject, but he should be careful not to
introduce into his teaching controversial matter which has
no relation to his subject. [2] Limitations of academic
freecdom because of religious or other aims of the insti-
tution should be clearly stated in writing at the time of
the appointment. [3]

(¢c) The college or university teacher is a citizen, a
member of a learned profession, and an officer of an
cducational institution. When he speaks or writes as a
citizen, he shouid be free from institutional censorship
ar discipline, but his special position in the community
mposes special obligations.  As a man of learning and
an cducational officer. he should remember that the
public. may judge his profession and his institution by
his utterances, Hence he should at all times be accurate,

A Vhe wond Cteacher”™ as used in this document is under-
stood  toinchude the  investigator who is attached o an
academic imstituiion without teaching duties.

© Bolid tuce swnbers in brackets refer to Interpretive ¢‘om-
ments which follow,
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should exercise appropriate restraint, should show respect
for the opinions of others. and should make every effort
to indicate that he s not an institutional spokesman, [4)

Academle Tenure

{a) After the ecxpiration of a probationary period,
teachers or investigators should have permanent or con-
tinuous tenure. and their service should be terminated
only for adequate cause, except in the case of retirement
for age. or under extraordinary circumstances because of
financial exigencies.

In the interpretation of this principle it is undersiood
that the following represents acceptable academic prac-
tice:

(1) The precise terms and conditions of every appoint-
ment should be stated in writing and be in the possession
of both institution and teacher before the 2ppointment is
consurnmated.

(2) Beginning with appointment to the rank of full-
time instructor or a higher rank, [5] the probationary
period should not exceed seven years, including within
this period full-time service in all institutions of higher
education: but subject to the proviso that when, after a
term of probationary service of more than three years
in one or more institutions, a teacher is called to another
institution it may be agreed in writing that his new ap-
pointment is for a probationary period of not more than
four years, even though thereby the person's total proba-
tionary period in the academic profession is extended
beyond the normal maximum of seven yeuars. [6] Notice
should be given at least one year prior to the expiration
of the probationary period if the teacher is not to be
continued in service after the expiration of that pe-
riod. [7]

(3) During the probationary period a teacher should
have the academic freedom that all other members of
the faculty have. [8]

{4) Termination for cause of a continuous appoiiii-
ment. or the dismissal for cause of a teacher previous to
the expiration of a term appointment, should, if possible,
be considered by both a faculty committee and the
governing board of the institution. In all cases where
the facts are in dispute. the accused teacher should be
informed before the hearing in writing of the charges
against him and should have the opportunity to be heard
in his own defense by all bodies that pass judgment upon
his case. He should be permitted to have with him an
adviser of his own choosing who may act as counsel.
There should be a full stenographic record of the hear-
ing available to the parties concerned. In the hearing
of charges of incompetence the testimony should include
that of teachers and other scholars, cither from his own
or from other institutions. Teachers on continuous ap-
pointment who are dismissed for reasons not involving
moral turpitude should receive their salaries for at least
a year from the date of notification of dismissal whether
or not they are continued in their duties at the institu-
tion. [9]

(5) Termination of a continuous appointment because
of financial exigency should be demonstrably bona fide.

AAUP BULLETIN
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Interpretive Comments

Following extensive discussions on the 1940 Statement
of Principles on Academic Freedotn and Tenure with
leading educationai associations imd with individual fac-
wlty members and administrators, a Joint Commitiee of
the AAUP and the Association of American Calleges met
daring 1969 to recvaluate thiz key policy catement. On
the basis of the comments received. and the diseussiony
that ensued, the Joint Conunittee felt the preferable ap-
proach was to fornudate interpretations of the Statement
in terms of the experience gained in implementing and
applving the Statement for over thirty years and of
adapting it to current needs.

The Committee submitted 1o the two Associations for
their cansideration the following “Interpretive Com-
ments.” These interpretations were appraved by the
Council of the American Association of University Pro-
fessors in April, 1970, and endorsed by the Fifty-sixth
Annual Meeting as Association policy.

In the thirty years since their promulgation, the prin-
ciples of the 1940 Statement of Principles on Academic
Freedom and Tenure have undergone a substantial
amount of refinement. This has evolved through a varicly
of processes, including customary acceptance, under-
standings mutually arrived at between institutions and
professors or their representatives, investigations and
reports by the American Association of University Pro-
fessors, and formulations of statements by that Associa-
tion either alone or in conjunction with the Association
of American Colleges. These comments represent the
attempt of the two associations, as the original sponsors
of the 1940 Statement. to formulate the most important
of these refinements. Their incorporation here as Inter-
pretive. Comments is based upon the premise that the
1940 Statement is not a static code but a fundamental
document designed to set a framework of norms to
guide adaptations to changing times and circumstances.

Alsg, there have been relevant developments in the
law itself reflecting a growing insistence by the courts
on due process within the academic community which
parallels the essential concepts of the 1940 Stutement;
particularly relevant is the identification by the Supreme
Court of academic freedom as a right protected by the
First Amendment.  As the Supreme Court said in
Keyishian v. Board of Regents 385 U.S. 589 (1967),
“Our Nation is deeply committed to safeguarding aca-
demic freedom, which is of transcendent value to all of us
and not merely to the teachers concerned. That freedom
is therefore a special concerne of the First Amendment,
which docs not tolerate lavis that cast a pall of orthodoxy
aver the classroom.™

The numbers refer to the designated portion of the
1940 Statement on which interpretive comment is made.

1. Vhe Association of Zmerican Colleges and the
Amenican  Association of  University  Professors  have
long recognized that membership in the academic pro-
tessn carries withoat special responsibilives. Both Asso-

T ALY WV

ciations either separately or jointly have consistently
affirmed these respunsibilities in majar palicy statements,
providing guidance to the professor in his utterances as
w citizen, in *he cxercise af his responsibilities to the
institution and students, and in his conduct when re-
signing from his institution or when undertaking govern-
ment.sponsored research, Of particular relevance is the
Statement on Profescional Ethicy, adopted by the Fifty:
seccond Annual Meeting of the AAUP as  Association
policy 2ad published in the AAUP Bulletin (Autumn,
1966, pp. 290-291).

2. The intent of this stateinent is not to discourage
what is “controversial.” Controversy is at the heart of
the free academic inquiry which the entire statement is
designed to foster. The passage serves to underscore the
need for the teacher to avoid persistently intruding mate-
rial which has no relation to his subject.

3. Most church-related institutions nc longer need or
desire the departure from the principle of academic free-
dom implied in the 1940 Statement. and we do not now
endorse such a departure.

4. This paragraph is the subject of an Interpretation
adopted by the sponsors of the 1940 Statemient immedi-
ately following its endorsement which reads as follows:

If the administration of a college or university feels that
a teacher has not observed the admonitions of Puragraph
(¢) of the section on Academic Freedom and believes that
the extrumural utieranees of the teacher have been such as
to raise grave doubts cancerning his fitness for his position,
it may proceed 1o filz charges under Paragrapb (a) (4) of
the section on Academic Tenurc. In pressing such charges
the administration should remember that teachers are
citizens and should be accorded the freedom of citizens.
In such cases the administration must assume full respon-
sibility and the American Association of University Pro-
fessors and the Association of Americar. Colleges ar= free
to make arn investigation.

Parugraph (c) of the 1940 Statemment should also be
interpreted in keeping with the 1964 Committee A
Statement on Extramural Unerunces (AAUP Bulletin,
Spring. 1965, p. 29) which states inter alia: “The con-
troiling principle is that a faculty member’s expression
of opinion as a citizen cannot constitute grounds for
dismissal unless it clearly demansirates the faculty mem-
ber’s unfitness for his position. Extramural utterances
rarely bear upon the faculty member's fitness for his
position. Morcover, a final decision should take into
account the faculty member's entire record as a teacher
and scholar.™

Paragraph V of the Statement on Professional Ethics
also deals with the nature of the “special obligations™ of
the teacher. The paragraph reads as follows:

As a member of his community. the professor has the
rights ind obligadons of any citizen. He measures the
urgency of these obligations in the light of his responsi-
bilities to his subject. to his students, 10 his profession, and
e his institution. When he speitha o acts s o private
persun he avoids creating the impression that he speaks or
acts far his callege or univeesity, As 2 citicen engaged in o
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profession that depends npon fresdom for its healih and
iniegrity. the professor has a particulur obligation to pro-
mute conditions of {ree inqairy and to further public under-
stunding of academic freedom.

Both the protection of academic freedom and the re-
quirenients of academic responsibility apply not only to
the fulltime probationary as well as to the tenured
tecacher. but also to all others, suth as part-time and
teaching assistants. who exercise teaching responsibilities.

8. The concept of “rank of full-time instructor or a
higher rank™ is intended to include any person who
teaches a full-time load regardless of his specific title.”

6. In calling for an agreement “in writing” on the
amount of credit for a faculty member's prior service
at other institutions. the Statement furthers the general
policy of full understanding by the professor of the
terms and conditions of his appointment. It does not
necessarily follow that a professor's tenure rights have
been violated because of the absence of a written agree-
ment on this maiter. Nonetheless, especially because of
the variation in permissible institutional practices, a writ-
ten understanding concerning these matters at the time
of appointment is particularly appropriate and advan-
tagcous to both the individual and the institution.

7. The cffect of this subparagraph is that a decision
on tenure. favorable or unfavorable, must be made at
least twelve months prior to the completion of the pro-
bationary period. If the decision is negative, the appoint-
ment for the following year becomes a terminal one. If
the decision is affirmative, the provisions in the 1940
Statement with respect to the termination of services of
teachers or investigators after the expiration of a pro-
bationary period should apply from the date when the
favorable decision is made.

The general principle of notice contained in this para-
graph is developed with greater specificity in the Stand-
ards for Notice of Nonreappointment, endorsed by the
Fiftieth Annual Meeting of the American Association of
University Professors (1964). These standards are:

Notice of nonreappointment, or of intention not to
recommend reappointment to the governing board, should
be given in writing in accordance with the following
standards:

(1) Not later than March 1 of the first academic year

of service, if the appointment expires at the end of

that vear; or, if a one-year appointment terminates
during an academic year, at least three months in ad-
vance of its termination.

* For u discussion of this cuestion, see the “Report of the
Special Committee on Academic Personnel Ineligible for
Tenure,” AAUP Bulletin, Autumn, 1966, pp. 280-282.
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(2) Not later than Drcember |5 of the second aca-

demic year of service, if the appointment expires at

the end of that year; or, if an initial two-year appoint-
ment terminates during an academic year, at least six
months in advance of its termination.

(3) At least twelve months before the expiration of

an appointment after two or more years in the in-

stitution.

Other obligations. both of institutions and individuals,
are described in the Statement on Recruitment and Resig-
nation of Faculty Members, as endorsed by the Associa-
tion of American Colleges and the American Associa-
tion of University Professors in 1961.

8. The freedom of probationary teachers is enhanced
by the establishment of a regular procedure f{or the
periodic evaluation and assessment of the teacher’s aca-
demic performance during his probationary status. Pro-
vision should be made for regularized procedures for
the consideration of complaints by probationary teachers
that their academic freedom has been violated. One sug-
gested procedure to serve these purposes is contained
in the Recommended Institutional Regulaticns on Aca-
demic Freedom and Tenure, prepared by the American
Association of University Professors.

9. A further specification of the academic due process
to which the teacher is entitled under this paragraph
is contained in the Statement on Procedural Standards
in Faculty Dismissal Proceedings, jointly approved by
the American Association of University Professors and
the Association of American Colleges in 1958. This in-
terpretive document deals with the issue of suspension,
about which the 1940 Statement is silent.

The 1958 Statement provides: “Suspension of the
faculty member during the proceedings involving him
is justified only if immediate harm to himself or others
is threatened by his continuance. Unlzss legal considera-
tions forbid, any such suspension should be with pay.”
A suspension which is not followed by either reinstate-
ment or the opportunity for a hearing is in effect a
summary dismissal in violation of academic due process.

The concept of "moral turpitude” identifies the ex-
ceptional case in which the professor may bé denied a
year's teaching or pay in whole or in part. The state-
ment applies to that kind of behavior which goes beyond
simply warranting discharge and is so utterly blame-
worthy as to make it inappropriate tc require the offer-
ing of a year's teaching or pay. The standard is not
that the moral sensibilities of persons in the particular
community have been affronted. The standard is be-
havior that would evoke condemnation by the academic
community generally.

AAUP BULLETIN
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Other Statements 87

1966 Statement on Professional Ethics

In March, 1965, Committee B distributed a draft of a Statement on
Professional Fthics to all Association chapters and conferences for
their criticism. The Statement was also published in the Summer, 1965,
Bulletin, with a request for individual comments.

In October, 1965, the Committee reported to the Council on the
membership response to the Statement, and received guidance and
instructions to proceed to another draft. It met in December, 1965,
and in light of both Council and membership reaction produced a
new draft, which was then submitted to the members of the Council
for a preliminary response. A third draft was then printed in the
Spring, 1966, Bulletin, and again membership reaction was solicited.

In April, 1966, the Council approved the following Statement on
Professional Ethics, and later that same month the Fifty-Second Annual
Meeting at Atlanta adopted the Statement as Association policy.

The members of Committee B who prepared the following statement
are: William H. McPherson (Labor and Industrial Relations, Univer-
sity of Hlinois), Chairman, David M. Bevington (English, University
of Virginia), John A. Christie (English, Vassar College), Philip Denen-
feld (English, Washington Office), Kenneth E. Eble (Ergzlish, University
of Utah), Joseph M. Nygaard (Education, Butler University), Henry T.
Yoest (Biology, Amherst College).

Introduction

From its inception, the American Association of University
Professors has recognized that membership in the academic profes-
sion carries with it special responsibilities. The Association has
consistently affirmed these responsibilities in major policy state-
ments, providing guidance to the professor in his utterances as a
citizen, in the exercise of his responsibilities to students, and in his
conduct when resigning from his institution or when underiaking
Government-sponsored research.! The Statement on Professional
Ethics that follows, necessarily presented in terms of the ideal, sets
forth those general standards that serve as a reminder of the vari-

11964 Committee A Statement on Extra-Mural Utterances (Clarification
of sec. 1c of the 1940 Statement of Principles on Academic Freedom and
Tenure)

1966 Proposed Statement on the Academic Freedom of Students

1961 Statement on Recruitment and Resignation of Faculty Members

1964 On Preventing Conflicts of Interest in Government-Sponsored
Research
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88 Academic Freedom and Tewwrd

ety of obligations assumed by all members of the profession. For

the purpose of more detailed guidance, the Association, through its-

Comnmittee B on Professional Ethics, intends to issue from time m ‘

time supplemental statements on specific problems.

In the enforcement of ethical standards, the academic professicll'

differs from those of law and medicine, whose associations act to

assure the integrity of members engaged in private practice. In the -

academic profession the individual institution of higher learning -
provides this assurance end so should normally handle questions

concerning propriety of conduct within its own framework by rels

erence to a faculty group. The Association supports such local ac~
tion and stands ready, through the General Secretary and Commit-
tee B, to counsel with any faculty member or administrator cofi-
cerning questions of professional ethics and to inquire into com-

plaints when local consideration is mpossnble or mappmpnate. |
the alleged offense is deemed sufficiently serious to raise the possl~ -

bility of dismissal, the procedures should be in accordance with the. .

1940 Statement of Principles on Academic Freedom and Tenure.
and the 1958 Statement on Procedural Standards in Faculty Dis- -

missal Proceedings.

The stateraent

L The professor, guided by a deep conviction of the worth and
dignity of the advancement of knowledge, recognizes the specisl

responsibilities placed upon him. His primary responsibility to his .

subject is to seek and to state the truth as he sees it. To this end he
devotes his energies to developing and unptovmg his scholarly

competence. He acccepts the obligation to exercise critical self-dis-

cipline and judgment in using, extending, and transmitting kncwi-
edge. He practices intellectual honesty. Although he may follow
subsxdnary interests, these interests must never seriously hamper or
compromise his freedom of inquiry.

II. As a teacher, the professor encourages the free pursuit of
learning in his students. He holds before them the best scholarly
standards of his discipline. He demonstrates respect for the student
as an individual, and adheres to his proper role as intellectual
guide and counselor. He makes every reasonable effort to foster
honest academic conduct and to assure that his evaluation of stu-
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dents reflects their true merit. He respects the confidential nature
of the relationship between professor and student. He avoids any
exploitation of students for his private advantage and acknowl-
edges significant assistance from them. He protects their academic
freedom.

II. As a colleague, the professor has obligations that derive
from common membership in the community of scholars. He re-
spects and defends the free inquiry of his associates. In the ex-
change of criticism and ideas he shows due respect for the opinions
of others. He acknowledges his academic debts and strives to be
objective in his professional judgment of colleagues. He accepts his
share of faculty responsibilities for the governance of his institu-
tion.

IV. As a member of his institution, the professor seeks above
all to be an effective teacher and scholar. Although he observes
the stated regulations of the institution, provided they do not con-
travene academic freedom, he maintains his right to criticize and

" seek revision. He determines the amount and character of the work

be does outside his institution with due regard to his paramount
responsibilities within it. When considering the interruption or ter-
mination of his service, he recognizes the effect of his decision upon
the program of the institution and gives due notice of his intentions.

V. As a member of his community; the professor has the rights
and obligations of any citizen. He measures the urgency of these

.obligations in the light of his responsibilities to his subject, to his

students, to his profession, and to his institution. When he speaks

- ‘or acts as a private person ke avoids creating the impression that

ho speaks or acts for his college or university. As a citizen engaged
in a profession that depends upon freedom for its health and integ-
tity, the professor has a particular obligation to promote conditions
of free inquiry and to further public understanding of academic
freedom.
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A Statement
of the

Association’s Councnl.

Freedom

and Responsibility

The following Statement was adopted by the Council of the American Arsocia-
tion of University Professors at its meeting of October 30.31, 1970.

For more than half a century the American Association
of University Professors has acted upon two princi-
ples: that colleges and universities serve the common
good through learning, teaching, research, and scholar-
ship; and that the fulfillment of this function necessarily
rests upon the preservation of the intellectual freedoms
of teaching, expression, research, and debate. All com-
. ponents of the academic community have a responsibility
to exemplify and support these freedoms in the interests
of reasoned inquiry.

The 1940 Statement of Prlnciples on Academic Free-
dom ard Tenure asserts the primacy of this responsibility.
The 1966 Statement on Professional Ethics underscores
its pertinency to the individual faculty member and calls
attention to his responsibility, ‘'by his own actions, to
uphold his colleagues’ and his students’ freedom of in-
quiry and to promote public understanding of academic
freedom. The Joint Statement on Rights and Freedoms
of Students emphasizes the shared responsibility of all
membery. of the academic community for the preservation
of these freedoms.

Coatinuing at*~~ks on the integrity of our universities
and on the concept of academic freedom itself come from
many quarters. These attacks, marked by tactics of in-
timidation and harassment and by political interference
with the autonomy of colleges and universities, provoke
harsh responses and counterresponses. Especia'ly in a
represaive  atmosphere, the -faculty’s responsibility to
defend its freedoms cannot be separated from its responsi-
bility to uphold those: freedoms by its own actions.

Membeiship in the academic community imposes on
students, faculty members, administrators, and trustees an
obligation to respect the dignity of others. to acknowledge
theu' right to express differing opinions, und 10 foster and

defend inteliectual honesty, freedom of inquiry and in.
struction. and free expression ori and off the campus. The
exnression of dissent and the attempt to produce change,
therefore, may not be carried out in ways which injure
individuals or damage institutional facilities or disrupt the
zlasses of one's teachers or colleagues. Speakers on
campus must not only be protected from violence, but
given an opportunity to be heard. Thoxe who seek to call
attention to grievances must not do so in ways that
significantly impede the functions of the institution,
Students are entitled to un atmosphere conducive to
learning and to even-handed treatment in all aspecte ¢
the teacher-student relationship. Faculty members me.,
not refuse to enrol) or teach students on the grounds of
their beliefs or the possible uses to which they may put
the knowledge to be gained in a course. The student
should not be forced by the auihority inherent in the
instructional role 10 make particular personal choices as
to political action or his own part in society. Evaluation
of students and the award of credit must be bused on
academic performince professionally judged and not on
matters irrelevant to that periormance, whether person-
ality, race, religion, degree of polmwl activism, or
personal beliefs. .
It is a teacher's mastery of his subject and his own
scholarship which entitle him to his classroom and to
treedom in the presentation of his subject. ‘Thus, it is
improper for an instructor persiswently to intrude niaterinl
which has no relation to his subject, or to fail to present

. the subject matter of his course as announced W his stu-

dents and as approved by the taculty in their collective
responsibility for the curriculum,

Because academic freedom has traditionally included
the instructor’s full freedom as a citizen, most faculty
members face no imoluble conflicts between the cluims
of politics, social adtion, und conscience, on the one hund,

EMC
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and the claims and expectations of their students, col-
leagues, and institutions, on the other. If such conflicts
become acute, and. the instructor’s attention to his obliga-
tions as a citizen and moral agent precludes the fulfillment
of substantial academic obligations, he cannot escape the
responsibility of that choice, but should either request a
leave of absence or resign his academic position.

The Association’s concern for sound principles and
procedures in the imposition of discipline is reflected in
the 1940 Statement of Principles on Academic Freedom
and Tenure, the 1958 Statement o Procedural Standards
in Faculty Dismissal Proceedings, the 1968 Recom-

mended Institutional Regulations on Academic Freedom

and Tenure, and the many investigations conducted by
the Association into disciplinary actions by colleges and
universities.

The question arises whether these customary proce-
dures are sufficient in the current context. We believe that
by and large they serve their purposes well but that
consideration skould be given to supplementing them in
several respects:

First, plans for insuring compliance with academic
norms should be enlarged to emphasize preventive as well
as disciplinary action. Toward this end the faculty should
take the initiative, working with the administration and
other components of the institution, to develop and main-
tain an atmosphere of freedom, commitment to academic
inquiry, and respect for the academic rights of others.
The faculty should also join with other members of the

academic community in the development of procedures -

to be used in the event of serious disruption, or the threat
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of disruption, and should insure its consultation in major
decirions, particularly those related to the calling ot =~
ternal security forces to the campus.

Second, systematic attention should be given to q\l.-
tions related to sarctions other than dismissal, such as

"warnings and reprimands, in order to provide a more

versatile body of academic sanctions.

Third, there is need for the faculty to assume a more
positive role as guardian of academic values against un-
justified assaults from its own members. The traditional
faculty function in disciplinary preceedings has been to
assure academic due process and meaningful faculty par
ticipation in the imposition of discipline by the administre-
tion. While this function should be maintained, faculties
should recognize their stake in promoting adherence to
norms essential to the academic enterprise.

Rules designed to meet these needs for faculty sei-
regulation and flexibility of sanctions should be adopted
on each campus in response to local circumstances end
to continued experimentation. In all sanctioning efforts,
however, it is vital that proceedings be conducted with -
fairness to the individual, that faculty judgments play a
crucial role, and that adverse judgments be founded on
demonstrated violations of appropriate norms. The Asso-
ciation will encourage and assist locai faculty groups
seeking to articulate the substantive principles here oute
lined or to make improvements in their disciplinary
machinery to meet the needs here described. The Amso-
ciation will also consult and work with any responsible
group, within or outside the academic community, that
seeks to promote understanding of and adherence to basic
nrrmg of professional responsibility so long as such
r s are consistent with principles of academic freedom.
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Faculty Council
UNIVERSITY OF UTAH February 3, 1969

Guide to Retention and Tenure

The 1940 AAUP statement of principles, to which the Regents' Regulations,
Chapter IX, Section 7, subscribe, describes tenure as the means of assuring
"freedom of teaching and research and of extramural activities." To provide
this assurance, the University protects the faculty member's right to freely
discuss his fields of special competence in the classroom and in publications,
and to a sufficient degree of economic security. Thus, tenure is intimately re-
lated to academic freedom and should be given only to those the University
believes have the qualifications, both professional and personal, to use that
freedom responsibly.

/

Since the University assumes what may be a lifelong commitment to the
professional and economic life of a faculty member when he is given tenure,
the decision as to whether tenure should be given is of the utmost importance
for the future of the University. In its total impact this decision transcends
the significance of annual salary increases and even promotions in rank, for
the University's relationships to its students, publics, and funding agencies
for years to come are affected by the decisions made at this time.

It is for this reason that all discussions about tenure should not center
on the question used when the man was employed: "Does he have the training
and promise to become an outstanding member of the faculty?" Nor should
these discussions center on the personal relations which develop as a result
of working together: "Is he congenial?" Rather, they should center on the
question of demonstrated competence: “"Has he shown the skills and interests
of a scholar, the abilities and dedication of a teacher, the devotion to the
University and all it stands for which would justify the University's lifelong
commitment to guarantee his academic freedom and economic security? "
Unless this question can be answered, not only affirmatively but enthusiasti-
cally, a faculty member rhould not be recommended for tenure.

Nor should the question of a faculty member's competence be raised first
when the tenure ques*‘on is being decided. At every year's discussion on
retention during the ..ubationary period, the departmental committee should
frankly discuss the faculty member's qualifications as a teacher and scholar,
recording their candid judgments and considered recommendations on the
retention forms provided. In addition, each year the department chairman
should inform the candidate of the committee's judgment, including their res~
ervations and recommendations. In this way, the judgment concerning tenure
will be extended over the total probationary period and will be known continually

(- | by both the candidate and the University.
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Retention and Tenure -2~ Faculty Council
( February 3, 1969

Only those faculty members holding the ranks of Assistant Professor,
Associate Professor, and Professor are entitled to the rights and privileges of a
tenured position. All those who hold instructorships, lectureships, research,
adjunct, clinical, and visiting positions are specifically excluded from holding:
or achieving tenure, as are those who hold administrative positions without
other faculty status. The probationary period for a new faculty member begins
the first contract year in which he teaches two of the four quarters and, for a
person who begins his employment at the University as an Assistant Professor,
is for his next five years of active service; for one who begins as an Associate
Professor or Professor, is fcr his next three years of active service., At the
end of these probationary periods, the right to tenure cannot be waived nor
can the decision whether to grant tenure be postponed, except that in unusual
circumstan-.:es the University Tenure Advisory Committee may
extend the period for an additional one or two years. Every contract year the
faculty member is appointed as an Assistant Professor, Associate Professor or
Professor in a department counts as a part of the probationary period regardless
of what percentage of his salary originates from the department's budget. When a
faculty member's status in the department changes enough that the departmental
advisory committee questions whether his involvement in departmental affairs
should be counted toward tenure, a change to a nontenure producing appointment
should be consideired, and the decision recorded on the contract and communicated
to the faculty member before the beginning of the next academic year. A leave
of absence for a faculty member eligible for tenure shall not count towards
tenure unless the leave is of such a professional nature as to be considered
tenure producing. The departmental advisory committee prior to the beginning
of the year's leave, shall specifically recommend to the University Tenure
Advisory Committee that the year be counted towards tenure.

In those cases involving appointment of a faculty member who has
tenure at another university, the original appointment at this University may
carry tenure. Such appointments requi:2 the recommendation of the departmental
tenure advisory committee, the Dean and the University Tenure Advisory Committee.
All such appointments carrying tenure should be reported to the Faculty Council
at the time of the original appointment.

All retention and tenure recommendations originate with the department
in which the faculty member has an appointment; in the case of dual appointments
both departments must consider the man's qualifications. In each department,
Professors, Associate Professors and Assistant Professors, selected in the
manner hereafter described, shall constitute advisory committees to make

(‘ ) recommendations in individual cases on matiers of tenure and retention.
* Advisory committees on retention shall consist of all tenured staff members
without regard to rank and all nontenured staff members with faculty rank
. higher than the candidate for retention; advisory committees on tenure shall
: © onsist of all tenured members of the department without regard to rank.
Cle departmental chairman shall convene the committees, although the faculty 114
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( . Retention and Tenure -3 - Faculty Council
February 3, 1969

member wiio has held tenure for the longest period of time in the highest rank
shall act as chairman. If the department chairman does not have tenure, the
committee will be convened by the senior member of the departmental staff.

A quorum shall consist of two~thirds of the members entitled to participate,
although members on leave or those physically unable to attend the meeting
will not count in determining the quorum. Those on leave should be notified of
the proceedings and their written opinion and vote elicited. This information
then should bccome a part of the meeting.

In this mecting the committee should discui'ss with both candor and
justice the faculty member's qualifications and achievements. Such considera-
tions as his interest in teaching and his performance as a teacher, the quality
and number of his publications, as well as the reputation of the journal or pub-
lishing house which published them, past and current contributions to the department,
the University, and the community, and the basis for expecting continued
contributions and professional growth should be among the factors which should
be discussed. More subjective considerations such as the effect of the individual's
personality on his colleagues and students also are relevant, as are questions
concerning the relationships between tenure and promotion. A committee should
always recognize that potentiality may take longer to develop in some faculty
members, that some research or scholarship might be concerned with particularly
difficult or unproductive problems, and that progress in some areas may be
retarded because of extra service in other areas. But, after full consideration
of all the qualifications caused by diverse human beings the committee must
always ask itself whether this faculty member has demonstrated the dqualities
of mind and temperament which would justify the University's guaranteeing his
lifeiong freedom and security.

After the mecting, the chairman of the department shall transmit in
writing the action of the committee and a statement of the grounds for action,
together with his own recommendations, to the Dean of his college. The Dean
then shall report these recommendations and his own to the Academic Vice
President. e, then, will refer all recommendations for retention and tenure
to the University Tenure Advisory Committee which will review all recommendations
and advisc the Academic Vice President on any recommendation, whether affirma-
tive or ncgative, which in the opinion of a majority of the committee is being
made¢ on insufficient grounds,and its own recommendation in each case. The
decision regarding tenure will be made by the President of the University and
roported to tho TI'aculty Council before the final decision is made by the
University's Institutional Council.

(n ) Granting tenure implies a lifelong commitment by the University to
defend the faculty member's academic freedom. Likewise, the faculty member
x who is given tenure makes an equally strong lifelong commitment to serve his
E TC students, his colleagues, his discipline and the University in a manner be-
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fitting an academic man. His colleagues and the appropriate administrative
officers should be aware constantly of both commitments, and when either is
broken, when the University fails to protect his academic freedom or the
faculty member fails to act as a responsible and dedicated teacher and scholar,
then appropriate steps should be taken to strengthen those commitments.

Promotions and Tenure Advisory Committee

A. Russell Mortensen

Kenneth E. Eble

Keith M. Engar

Charles L. Alley

John R. Ward

Ray R. Canning

B. Gale Dick

Ewart A. Swinyard

Charles H. Monson
Ex officio chairman

cember, 1969
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TENURE

ARTICLES FROM THE TDUCATION INDEX 1965-1970

Academic freedom and tenure: Adelphi University. AAUP Bulletin 53: 278-91
S '67,

Academic freedom and tenure: Amarillo College. -AAUP Bulletin 53: 292-302
s '67. : .

Academic freedom and tenure: Arkansas agricultural and mechanical college.
AAUP Bulletin 53: 385-90 D '67.

Academic freedom and tenure: Cheyney State College. AAUP Bulletin 53: 391-9
D''67. ‘

Academ#c freedom and tenure: Lorain County Community College, Elyria, Ohio.
AAUP Bulletin 54: 49-58 March 1968.

Academic freedom and tenurej 1940 statement of principles. AAUP Bulletin
51s 388-95 S '65.

Academic freedom and tenure; 1940 statement of principles. AAUP Bulletin
53: 246-7 Je '67.

Academic freedom and tenurej 1940 statement of principles with proposed
interpretive comments. AAUP Bulletin 56: 26-9 March '70.

Academic freedom and tenurej a report on a question of notice; Westminister
College, Pennsylvania. AAUP Bulletin 51:304-9 June 1965.

Academic Freedom and tenure: St. John's University, New York. AAUP Bulletin
52: 12-19 March 1966.

Academic freedom and tenure: Saint Mary's College, Minnesota. AAUP Bulletin
54: 37-42 March 1968.

Academic freedom and tenure: Southern University and Agricultural and Mechanical

College. AAUP Bulletin 54: 14-24 March 1968.

Academic freedom and tenare: a successfrlly resolved case at Northern Michigan
University. AAUP Bulletin 55: 374-385 September 1969.

Academic freedom and tenure: Texas A and M University. AAUP Bulletin 53: 378-
384 December 1967.

Academic freedom and tenure: Trenton State College. AAUP Bulletin 54: 43-48
March 1968.

Academic Preedom and tenure; Tufts University. AAUP Bulletin 52: 24-31 March
1966.
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Academic freedom and tenure: two cases of excessive probation. AAUP Bullctin
( ‘ 52: 32-45 March 1966. '

Academic freedom and tenure: Wisconsin State University, Whitewater. AAUP
Bulletin 54: 25-36 March 1968.

Academic freedom and tenure: Alfred University, New York. AAUP Bulletin 563
87-93 March 1970.

Academic freedom and tenure: Bichop College, Texas. AAUP Bulletin 55: 469-474
December 1969.

Academic freedom and tenure: Indiana Institute of Technology. AAUP Bulletin
55: 463-468 December 1969. ‘ '

Academic freedom and tenure: Indiana State University. AAUP Bulletin 56:56-
61 March 1970.

Academic freedom and tcnure: 1969 Report on cases of late notice. AAUP
Bulletin 55: 475~477 December 1969.

Academic freedom and tenure: Oklahoma State University. AAUP Bulletin
56: 62-72 March 1970.

Academic freedom and tenure: Southeastern Louisiana College. AAUP Bulletin
55: 369-373 September 1969. ' :

Academic freedom and tenure: Troy State University, Alabama. AAUP Buileﬁin
56: 73-74, March 1970.

Academic freedom and tenure: University of Mississippi. AAUP Bulletin 56:
75-86, March 1970.

Academic freedom and tenure: 1940 statement of principles. AAUP Bullétin_;
54: 384-385, September 1968. : '

Academic freedom and tenure: Bloomsburg State College, Pennsylvania. AAUP .~
Bulletin 55: 57-65 March 1969. oy

Academic frecdom and tenure: Broward Junior College, Florida. AAUP Bulletin. 1;;”
55: 71-78 March 1969.

Academic. freedom and tenure: Detroit Institute of Technology. AAUP Bulletin
55: 79-85 March 1969.

Academic freedom and tenure: Central State College, Oklahoma. AAUP Bulletin
55t 66-70 March 1969. '

Academic freedom and tenurc: Dutchess Community College, New York, AAUP
Bulletin. 55: 41-49 March 1969.

A Academic freedom and tenure: Frank Phillips College, Texas. AAUP Bulletin
() 54: 433-438 December 1968.
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Academic freedom and tenure: Northern State College, South Dakota. AAUP Bulletin
54: 306-313, September 1968.

Academic freedom and tenure: Norwich University, Vermont. AAUP Bulletin 55:
50-56, March 1969. :

Academic freedom and tenurc: Report on late notice cases. AAUP Bulletin
S54: 462-465, December 1968.

Academic freedom and tenure: Troy State University, Alabama. AAUP Bulletin
543 298-305, September 1968.

Academic freedom and tenure: University of Hawaii. AAUP Tulletin 55: 29-40,
March 1969.

Adams, .R. P. and others. Academic freedom in Mississippi; a report of a
special committee. Mississippi. _AAUP Bulletin 51: 341-336, September
1965.

Buskin, M. and Galish, J. F. Isn't it time education met the challenge of
change? New York State Education 56: 12-13,February 1969.

Butler, J. I. Approach to professional practices’ leglslatlon. Nevada.
NEA Journal 56: 43-44, February 1967. *

Byse, C. Report of committee A, 1964-1965. AAUP Bulletin 51: 238-247,
June 1965.

Davis, B, H. Principles and Cases; the mediative work of the AAUP. AAUP
Bulletin 56: 169~173, June 1970.

Developments relatlng to censure by the association. AAUP Bulletin 54: 7-11,
Marc. 1968.

Developments relating to censure by the association. AAUP Bulletin 55: 7-11,
March 1969.

Developments relating to censure by the association. AAUP Bulletin 56: 36-40
March 1970. '

Elder, D.E. I. E. A. and teacher tenure. Illinois. IXllinois Education 54:
306~307, March 1966. .

Elder, D.E. I.E.A. procedure in tneure and contract cases. Xllinois Education
57: 231-232, February 1969.

Elder, D.E. Questions about tenure. Illinois Education 56: 243-244, February
1968. :

Elder, D.E. Teacher tenure and the L.E. A. T1linois Education. 55: 302-303,
March 1970.

Fedler, W. P. Developments relating to censure by a55001at10n. AAUP Bulletin
52 '20-23, March 1966.- ‘ ’
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Francis, R.C. Publications and acadcmic‘merit. Hodern Langﬁage Journal 51:
'391~394, November 1967. .

v

Garber, L.0. Teacher that gives up tenure can't demand it back. Natioms
Schools 82: 80, October 1968.

Gurber L.0O. Tenure laws not invalidated by new labor legislation; Taylor
law. Nations Schiocols 85: 64, June 1970. .

Haunsen, E.H. How to fire the school superintendenﬁ. _Education 86: 62, September

1965.

Henry, W.E. and others. Turmoil in a small town. Ohio Schools 44: 16-19
April 1966.

Hoerner, T.A. and C.E. Bundig. Occupational choice and tenure of agricultural
education graduates. 39: 128-130, December 1966. Agricultural Education

Magazine.

Hulin, C.L. and Smith, P.C. Linear model of job satisfaction. Journal of
Applied Psychology. 49:209-16, June 1955.

Implementing the tenufe law. - School and Community 56: 32,January 1970«

Joughin, L. - Ruminations on tenure. AAUP Bulletin 52: 315-17, September.1966.

Kadish, 8. H. Report of committee A, 1966-1967. AAUP Bulletin 53: 118-25
June 1967.

Kadish, S. H. Report of committece A on academic freedom and tenure, 1967 68.
AAUP Bulletln 54: 169-81, June 1968.

Kadish, S.H. Report of committee A. AAUP Bulletin 55: 165~77, June 1969.

Kadish, S.H. Report of committee A,1969~1970. AAUP Bulletin 56: 153-168,
June 1970.

Kafka, E. Tenure issue. New York State Education 57: 3 February 1970.

Lambert, R. G. From tenure committee files; how Socrates, Shakespeare, and
Hitler would have been treated. College and University Teacher 15: 101-2
Spring 1967. .

Middleton, W.C. Academic freedom and tenure: report én a community college
investigation. AAUP Bulletin 54: 321-2 September 1968.

Mikalson, R.G. 1In California: impact of probationary teachef legislation,
Junior Colleoe Journal 37: 44-8 Summer 1966.

Miller, J.P. Tenure: bulwark of academlc freedom and brake on change. Educa-
tlonal Record 51: 271~5 Summer 1970. ’
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( ' 1968 recommended institutional regulations on academic freedom and tcnure.'
AAUP Bulletin 54: 448-52 Deccmber 1968.

Perce, W. and others. Tenure and acadomlc freedom for high school teachers,
Ligh School Journal 50: 344-8 April 1967.

Perersou, L. Legal status of teacher personal; legal aspects of employment.
Review of Educational Res~arch 37: 302-6 June 1967.

Potter, R.E. Academic freedom or academic entrapment? the Oliver M, Lee
case. Phi Delta Kappan 50: 208-13 December 1968

Price, D.W. Arisona's teacher tenure law; recent changes of interest to teachers,
administrators and school borads (Arizona). Arizona Teacher 53: 14-15{
May 1965.

Procedural standards in the renewal or non-renewal of faculty appointments.
; AAUP Bulletin 56: 21-5 MarcH 1970 '
i : .
Repert of the special committee on academic personnel ineligible for tenure.
f American Association for University professors. Special Committee on
academic personnel ineligible for tenure. AAUP Buliletin Bulletin 52:
280-2 Summer 1966, : '

Report on retJrcment and academlc freedom. AAUP Bulletin 54: 425-6 December
1968 . :

Reports.of the special committee on procedures - for the disposition oflcomplaints
under the principles of academic freedom and tenure. AAUP Bulletin 51:
210-24 May 1965,

ﬁ Roach., S.F. Rating empleyees. School Management 12: 110# March; 104 May 1968,

Shannahan, J. What you should know about tenure. (Missouri) School and
Community 553 i 6 January 1969.

Staires,.E.H. Teacher tenure in Mlssourl, questlons and answers. School and
Communlgx 56: 24-54 March 1970.

Stocker, J Tenure, a neww look at an old issue. CArlzona) Arlzona Teacher
55: 10 llf Summer 1966. .

Stone, W.J. and Pegas, B. Stimulating the tenure teacher . Journal of Secondary
Education 44: 167-70 April 1969. '

Tenure: for or against? teacher opinion pool, Instructor 79: 43 January 1970.

" Tenure means you can challenge unjust dismissal. Michigan Education 45: 14-15
April 1968.

( ) ' Texas coordinating board statement on academic freedom, tenure,, and responsibility.
‘ AAUP Bulletin 53: 405-7 December 1967.
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Vacca, R.S. and 0'Bricn, J.S. Teacher tenure} what does it mean? Peabody
Journal of Education 47: 280-5 March 1970

What about denial of tenure? (Michigan) Michigan Education Journal 43: 16
Summer 1965.

Williams, R.C. Tenure practices; redefined. Junior College Journal 39: 26~9
May 1969.
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EDUCATIONAL RESOURCE INFORMATION CENTER

These are available on microfiche:

13236 Teacher Attitude Toward Evaluation. p.874.

14156 An Investigation of Selected Programs of Administrative Internship
in Higher Educatjon. p.897.
14447 Report of the Committee to Study Certification Requirements for

Teachers in the State of Maryland to the Maryland State Board of
Education. p.904

14448 School~University Teacher Education Center. p.904.

15542 Inside the Organization Teacher--The Relationship Between Selected
g Characteristics of Teachers and Their Membership in Teacher
Organizations. p.932,

\

15730 Academic Freedom and Tenure--Dean Junior College. p.937.

15731 Academic Freedom and Tenure--Lincoln College. p.937.

15747 Relationships Between Personnel Policies and Fac.lty Life~--
Record Data in Public Junior College. p. 937.

16680 Professional Career of the College English Teacher,'Present
Practices and some Desirable Principles. p.960.

17252 Academic Freedom and Tenure--Amarillo College. p,975.

18874 Wilcox County, Alabama--A Study of Social, Economic, and Educational
Bankruptcy. Report of an Investigation. p.1017.

19744 The Teachers Day in Court--Review of 1965. An Annual Compilation
School Law Series. p.1038.

19748 A New Tenure Act. Mimeography Monograph Series. p.1038.

22260 Teacher Selection--"How to Weed Out the Duds." p.1102.

22870 Factors Related to Employment of Iowa State University Graduates
: in Agricultural Education. p.1118.

22874 Training Nceds of County Agricultural Extension Agents in Quebec,
Canada. p.1118.

(»\ 22921 Factors related to the Tendency of Iowa State University Agricultural
¥

Agricultural Teaching Progession. Agricultural Educational Research
Publication. Number 17. p.1l119.
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hY

(~ 23928 Professional Persomnel in State Divisions of Vocational Education:
Policies, Practices, Requirements. Research 15. p.1145,

24008 Factors Influencing the Plaming and Implementation of Agricultural
Extension Programs as Perceived by Nigerian Extension Administrators.

24886 The Qualifications and Educational Needs of Industrial Training
Directors. p.1170.

25589 Factors Related to Employment of Iowa State University Graduates in
Agricultural Education. p.1187.

27489 Relationships Between Conforming Judgement and Employee Rank
and Between Conforming Judgment and Dogmatism in an Employment

Group. p.1235.

27646 Bibliography of School Law Dissertations, 1952~1968. Bibliography
! Scrice, Number Thirteen. p.1239 :

| .
27823 Academic Freedom, Tenure, and Responcibility for Faculty Members
\ in Texas Public Colleges and Universities. Adopted: October 16,
1967. p.1244,

27899 The Impact of 1961 Legislation Relating to Probationary Teachers
on Instruction and Administrative Practices in California Public

Colleges. p.1245,

28397 An Exploration of Factors Associated with North Caroline Legislator's
Perception of the North Carolina Agricultural Extension Service.p.1259.

28724 Faculty Power and the U. S. Campus. p.l267.
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29396 The Confrontation. p.1284.

30046 An Analysis of the level of Involvement of the County Staff Members
by the County Extension Chairman in Decision Making in the....

30064 Diffusion of Technical Agricultural information in Chile. p.1300.

30212 Ihe Teacher's Day in Court: Review of 1967. An Annual Compilatjon.
School Law Series. p.1304 :

30952 The Growth of Bureaucracy iun Schools. p.1322.
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Approved by Faculty Council ‘'on
UNIVERSITY TENURE ADVISORY COMMITILE April 6, 1970

Procedures for Reviewing
Recommaoenclations for Termination
of Thculty Members without Tenure

1. The word termination as used herein shall mean a decision not to renew
the contract of a faculty member at the end of the current contract period,
as distinguished from the meaning of the word discharge which shall mecan
2 decision to dismiss a faculty member for cause before the expiration of
the current contract period.

2. If a iacully member without tenure wishes to petition the University Tenure
Advisory Committee to review a departmental or an administrative recommenda-
tion that he be terminated from the faculty, he shall submit a petition in
writing to the Academic Vice President who serves as ex officio chairman of
that committee. Such written petition shall state the basic conclusions of
fact and the grounds upon which the petitioner seeks a review as defined in
Section 3 of these procedures. The petitioner shall have the right to with-
draw his petition at any time during the proceedings.

3. Inreviewing a faculty member's petition of appeal from the termination
recommendation of his colleagues, his department chairman, and/or his
dean, the University Tenure Advisory Committee shall begin with a strong
.presumption in favor of the judgment and decision of the petitioner's
professional peers on the questions of his professional competence, the
value of his past contributions to the department, and the nature and value
of his potential contributions to the department if he were to be retained.
This presumption can be overcome only by a clear and convincing showing
that the recommendation of the departmental tenure advisory committee,
the department chairman, and/or the dean was arbitrary, capricious, and
unrcasonable in that the evidence available to them was such that a reason-
able person could not have reached a conclusion to recommend termination,
or by a clear and convincing showing that the decision of the departmental
tenure advisory committee, the department chairman, and/or the dean was
discriminatory with respect o race, creed, color, sex, or national origin.

In addition to the issucs defined in the first paragraph of this section, the
Universily Tenure Advisory Committee shall have the jurisdiction to review
the procoedures followed by the departmental advisory commilice, department
chairman, and/or the dean in making their decision, and to deteimine whether
such procedures were consistent with the procedures daescribed in Tacully
Regulatlions, Ghapter I, Scction 20(b) and without defects which operated to
deny the petitioner basic fairness and due process in the decision to
recommendd his termination.,
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Upon receipt of a nontenured facully member's petition for a review of his
reccommended termination, the Academic Vice President shall forward a copy
of the petition to the dean of the college concerned. The dean shall notify
the chairman of the department and the departmental tenure advisory
committee. Within ten days after receipt of the petition, the dean shall
deliver to the Academic Vice President a written responsce to the petition
from the departmental tenure advisory committee, the department chairman,
and the dean. The Academic Vice President shall forward to the petitioner
a copy of the response.

After considering the petition and the responses described above, the
University Tenure Advisory Committee shall make a determination of whether
the documents indicate that reasonable grounds exist to challenge the
department's and/or the dean's action on the ground that the department
and/or the dean failed to follow appropriate procedures or that the decision
was arbitrary, capricious, and unreasonable, or based upon grounds that
were discriminatory with respect to race, creed, color, sex, or national
origin. This determination will be communicated in writing to both the
petitioner and the dean. The dean shall advise the department chairman
and the chairman of the departmental tenure advisory committee of the
University Tenure Advisory Committee's determination.

If the University Tenure Advisory Committee determines that there is probable
cause to challeng~ the decision on the grounds described above, the chair-
man of that committee will arrange to convene the committee at the earliest
pcssible date for a hearing with the petitioner and the dean. If possible,

the hearing will be conducted in a single closed session. Both the petitioner
and the dean will have the right to invite up to, but not more than, four
witnesses to accompany him at the hearing. Additional witnesses may be
heard at the discretion of the committee. In addition to witnesses, the
pectitioner and the dean may each invite a counselor to appear with him or
represent him at the hearing. At the end of the hearing the University Tenure
Advisory Committee will meet in Executive Session to make its decision and
the chairman of the committce shall advise both the petitioner and the dcan of
that decision in writing. (Sec footnote, p.3)

The University Tenure Advisory Committee shall concern itself only with
a decision to terminate a nontenured faculty member at the end of the
current contract period for rcasons that do not raise an issuce of violation
of academic freedom, .

The University Tenure Advisory Commitlee shall not have jurisdiction over
the discharge of a nontenured faculty member within a contract period, or
over the termination of a nontenured faculty member to the extent that the
facts swrounding Lhat termination raise an issuce of academic freedom. In
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these instances jurisdiction to hear such matters shall be vested exclusively
in the Academic I'recdom and Tenure Committee.

I'ootnota:

1f a reccommandation of termination is upheld by the University Tenure Advisory
Commititee and accepted by the President, the nontenured faculty member shall
be entitled to written notice as follows:

If the faculty member is in his first year of scrvice, such notice shall
be given at least three months prior to the expiration of the existing
contract. If the faculty member is in his second or any subsequent ycar
of service, the intended termination of empiloyment shall not become
effective until twelve months after the date upon which the notice is
served, (see Regents Regulations, Chapter IX, Section 6)

Notice of termination is not required for a faculty member with a one-year
appointment. '

TENURE ADVISORY COMMITTEE

Charles L. Alley
Ray R. Canning
Audean W. Cowley
A. C. Emery
Robert L. Erdman
John M., Legler
John 1. Squires
Ewart A. Swinyard
John R. Ward
Jeffrey T. Winston
J. Boyer Jarvis, ex officio

[
no

M(ll'(‘tl] 20, 1970



RESULTS OF FACULTY QUESTIONNAIRE

APPENDIX I

ERC 130




TABLE 1
THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAH
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURY SURVEY QUESTICN (# 6):
AR THERE ANY FULL-TIME MEMBERS OF YOUR DEPARTMENTAL FACULTY THRAT YOU
THINK SHOULD BJ DISMISSED?

M _Appendix I--Page 1
{

. YES NO | _TOTAL |
SUB-GROUP o 1w Yo | % M. 7| MEAN
H

Total Sample 191 30.7 431 69.3 | 622 | 100.0 1.69
Rank '

Professor 72 33.6 142 66.4 {214 .} 100.0 1.66

Associate Professor 43 28.5 108 71.5 151} 100.0 1.72

Assistant Professor 58 29.6 138 70.4 1196 | 100.0 1.70

Instructor 16 29,6 38 70.4 54 1 100.0 1.70

Other Faculty 1 33.3 2 66.7 31 100.0 1.67
Chairman Status

Chairman 15 25.4 44 74.6 59 | 100.0 1.75

Not Chairman 174 31.2 383 68.8 1557 1 100.0°| 1.69
Tenure Status

Tenured 101 32.3 212 67.7 [ 313 100.0 1.68

Not Tenured g0 29.6 214 70.4 1304 | 100.0 1.70
Utah Degrees :

None 121 31.5 263 69.5 | 3841 100.0 1.68

Undergraduate Only 19 { 37.3 32 62.7 51} 100.0 | 1.63

At Least One Graduate Degrece 51 28.2 130 | 71.8| 181 100.0 | 1.72
Employment Outside University

Never 35 22.7 119 77.3 1 154] 100.0 1.77

One to Three Years 65 36.1 115 63.9 1 180} 100.0 1.64

Four to Ten Years 58 33.0 118 67.0{ 176 | 100.0 1.67

Eleven Years or rore 20 28.6 50 71.4 701 100.0 1.71

Pleasc refer to original Questionnaire for significance of mean

Office of Imstitutional Studies

February, 1971
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’ TABLE 3
THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSTTY OF UTAH
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QULESTION (#8 ):
"HOW MANY OF THESE FACULTY MEMBERS WIHO, TN YOUR OPINION,
SHOULD BE DiSMISSED, WILL BE ON YOUR DEPARTMENTAL FAGULTY NEXT YEAR?"

. Nona 1) 2) (3+) Total

SUB GROUP No. | % No. % No.} % Nod % No. % MEAN
Total Sample 27 | 14.1 74 38.5 51 26.6 40 20.8 | 192 { 100.0 1.72
Rank

’rofessor 13 17.8 24 32.9 22 30.1 14 19.2 73 1100.0 | 1.55

Associate Profeusor 6 14.6 18 43.9 9 22.0 8 19.5 41 | 100.0 1.90

Assistant Professor § j13.1 24 :39.,3 |15 { 24.6 | 14| 23.04f 61| 100.0 ] 1.79

Instructor - 0.0 6 40.0 5 33.3 4 26.7 15} 100.0 1.93

Other Faculty -- C.0 1 J10C.90 -- 0.0 -- 0.0 1]100.0 1.00
Chairman Status i )

Chairman 4 26.7 6 40.0 20.0 2 13.3 15| 100.0 1.2C

Not Chairman 22 13.1 67 38.3 47 26.9 38 21.7 1175} 100.0 1.77
Tenure Status

Tenured 17 16.3 42 40.4 29 27.9 16 15.4 {104 | 100.0 1.53

Not Tenured 10 11.4 32 36.3 22 25.0 24 27.3 88 | 100.0 1.96
Utah Degreecs

None 16 13.1 49 1°40.2 34 27.9 23 18.8 | 122 | 10u.0 1.75

Undergrad. Only 3 15.0 7 35.0 6 30.0 4 20.0 20 | 100.0 1.55

At Least 1 Gr. Degre. 8 16.0 18 36.0 11 22.0 H 26.0 50 | 100.0 1.72
Employment Outside Univ.

Never 6 16.2 16 43,2 10 27.0 5 13.5 37 1 100.0 1.73

3 Years or More 9 13.6 26 39.4 17 25.8 14 21.2 66 | 100.0 1.71

4 - 10 Years 8 14.3 17 30.4 15 26.8 16 28.5 56 | 100.0 1.86

114+ Years 3 }.15.8 9 47.4 4 21.0 3 15.8 19 | 100.0 1.47

]

Pleasce refer to original questionnaire for significance of mean.

Office of Tnstitutional Studics

February, 1971
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TABLE 3A
THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAH
FACULTY JANUARY 1971 RESPONSE 10 THLE FACULTY
TENURE SURVEY QUESTION (#8A)::
"OF THOSE FACULTY WHOM YOU THINK SHOULD BE DISMISSED
WHAT PERCENTAGE WILL S'TILL BE ON YQUR DEPARTMENTAL FACULTY NEX? YEAR?"

0 % .0-90% 100 % TOTAL .
SUB-GROUP No. % No. % No. % No. % MEAN

Total Sample 29 14.8 22 11.2 | 145 | 73.8 | 196 | 100.0 8.04
Rank

Professor 14 18.7 9 12.0 52 659.3 75 1100.0 7.59

Associate Professor 6 14.3 7 16.7 29 69.0 42 1100.0 7.93

Assistant ¥rofessor 8 13.1 4 6.6 49 80.3 61 {100.0 8.39

Instructor ~-- - 2 12.5 14 87.5 16 | 100.0 9.50

Other Faculty 1 J100.0 - - - -- 1 ]100.0 0.00
Chairman Status

Chairman 5 31.2 2 12.5 9 56.3 16 | 100.0 6.25

Not Chairman 24 13.5 20 11.2 134 75.3 1178 |1100.0 8.18
Tenure Status

Tenurcd 16 15.4 15 14.4 73 70.2 | 104 {160.0 7.83

Not Tenured 13 14.1 7 7.6 72 78.3 92 [100.0 8.28
Utah Degrees :

None 18 14.4 16 12.8 91 72.8 {125 {100.0 8.01

Undergraduate Only 3 15.0 2 10.0 15 | 75.0 20 1100.6 8.00

At Least One Graduate Degree 8 15.7 4 7.9 39 76.5 51 1100.0 | 8.14
Employment Outside University

Never 7 18.4 5 13.2 26 68.4 38 1100.0 7.53

One to Thrce Years 8 12.1 9 13.6 49 74.3 66 |1100.0 8.23

Four to Ten Years 9 15.5 5 8.5 44 75.9 58 {100.0 8.14

Eleven Years or More 4 20.0 3 15.0 13 65.0 20 {100.0 7.25

Pleasc refer to original Questionnaire for significance of mecan

Officc of Institutional Studies

Eebruary, 1971
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TABLE 4

{ THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAH
1 ACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (# 9):-
"OF TIIOSE TFACULTY WHOM YOU THINK SHOULD BE DISMISSED WHAT ARE
THE REASONS YOU THINK THEY WILL BE ON YOUR FACULTY NEXT YEAR?"

SUB-GROUP TENURE OTHER TOTAL MICAN
No. A No. % No. iA

Total Samplc 92 52.3 84 47.7 176 100.0 2.38
Rank

Professor 34 50.0 34 50.0 68 100.0 2.50

Associate Professor 21 56.8 16 43.2 37 100.0 2.05

Assistant Professor 28 53.8 24 46,2 52 100.0 2.29

Instructor 8 47.1 9 52.9 17 100.0 2.82

Other Faculty - - 1 100.0 1 100.0 5.00
Chairman Status

Chairman 9 64.3 ) 35.7 15 100.0 2.07

Not Chairman 82 51.3 78 48.7 160 100.0 2.40
Tenﬁre Status

Tenured . 46 48.9 48 51.1 94 | 100.0 2.50

Not Tenured 46 56.1 36 43.9 82 100.0 2.24
Utah Degrees

None 57 50.4 56 49.6 113 100.0 2.45

Undergraduate Only 8 44 .4 10 55.6 18 | 100.0 2.28

At Least One Graduate Degree 27 61.4 17 38.6 44 100.0 2.18
Employment Outside University

Never 16 47 .1 18 52.9 34 100.0 2.65

One to Three Years ' 32 52.5 29 47.5 61 100.0 2.38

Four to Ten Years 28 56.0 22 44.0 50 100.0 2.16

Eleven Years or More 11 57.9 8 42,1 19 100.0 2.10

Office of Fnstitutional Studies

February, 1971
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TABLE 5
( . THE DISTRIBUTION, BY SUB~GROUP, OF UNIVERSITY OF UTAH
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#10):
"OF TUOSE FACULTY WHOM YOU THINK SHOULD BE
DISMISSED WHAT NUMBER WILL BE RETAINED BECAUSE OF TENURE?"

o NONE (1 2 OR MORE TOTAL ! -
SUB-GROUP No. | % |No. | % |No. | % INo. | % | AN

Total Sample 71 | 39.4 63 35,0} 46 | 25.6 |180| 1060.0 | 1,02
Rank

Professor 31 43.0 25 34.7 16 22.2 72 { 100.0 | 0,86

Associate Professor 15 | 39.4 | 15 | 39.4 8 | 21.1 | 38100.0| 1.05

Assistant ¥Yrofessor 22 40.0 15 27.2 18 32.7 55 1 100.0 1.14

Instructor 3 21.4 7 50.0 4 28.6 141 100.0 1.28

Other Faculty - -- - - -- - - - -
Chairman Status

Chairman 2 12.5 8 50.0 6 37.5 16 | 100.90 1.31

Not: Chairman 69 | 42.6 54 33.3 39 24.0.{162 | 100.0 | 0.99
Tenure Status

Tenured 42 43.2 36 37.1 19 19.6 97 | 100.0 { 0.87

Not Tenured 28 34,1 27 32.9 27 32.9 82 | 100.0 1.22
Utah Degrees : ’

None 1 47 40.8 37 32.3 31 27.0 '115 | 100.0 | 1.01

Undergraduate Only 6 { 33.3 7 38.8 5 27.8 | 18| 100.0 | 1,00

At Least One Graduate Degree 17 36.9 19 | 41.3 10 | 21.8 | 46 | 100.,0 { 1.09
Employment OQOutside University

Never 17 47.2 11 30.6 8 22.2 36 { 100.G | 0.92

One to Three Years : 25 ! 40.3 22 35.4 15 24,2 62 { 100.0 | 0.98

Four to Ten Years 20 38.4 17 32.7 15 28.8 52 | 100.0 1.15

Eleven Years or More 6 33.3 7 38.8 5 27.8 18 } 100.0 1.00

Please refer to original Questionnaire for significance of mean

Office of Institutional Studies

February, 1971
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, TABLE 5A
( THE DISTRIBUTION, BY SUB-GROUP, OF UNTVERSITY OF UTAH
FACULTY. JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#10A):
"OF THOSE FACULTY WHOM YOU THINK SHOULD BE
DISMISSED WHAT PERCENTAGE WILL BE RETAINED BECAUSE OF TENURE?"

0 % 10-80% 100 % TOTAL :

SUB-GROUP No. | % No. 1 % No. % No. % MEAN

Total Sample 75{ 40.5 39 21.1 71.1 38.4 {185 | 100.0 { 4.91
Ranl

Professor 31 43.1 14 19.4 27 37.5 72 1100.0 4,67

Associate Professor 15 38.5 9 23.0 15 38.5 391 100.0 5.05

Assistant Professor 25 43,9 12 21.1 20 35.0 57 | 100.0 4,75

Instructor 3 20.0 4 26.7 8 53.3 15 | 100.0 6.27

Other Faculty 11100.0 ) «~- - ~- -~ 1{100.0 { 0.00

Chairman Status
Chairman & 23.5 2 11.8 11 64,7 17 | 100.0 7.18
Not Chairman , 711 42.8 37 22.3 58 34.9 166 | 100.0 4,61

Tenure Status
Tenured 45 45.5 19

1 35 35.3 99 | 100.0 4.46
Not Tenured 301 34.9 20 2

2
3] 36 1 41,8} 86]100.0 1 5,42

Utah Degrees

None 49| 41.5 25 21.2 ] 44 | 37.3 |118}106.0 | 4.81
Undergraduate Only 6| 33.3 .51 27.8 7 38.9 18 1100.0 | 5.50
At Least One Graduate Degree 19} 39.5 9 18.8| 20 | 41.7 y 48 | 100.0 | 5.02
Employment Outside University
Never 1 18} 48.6 5 13.5 14 37.8 | 37 1100.0 | 4.32
One to Three Years : 26| 41.3 11 17.4 26 41.3 63 | 100.0 4,92
-Four to Ten Years 21 38.9 13 24.1 20 37.0 54 | 100,0 5.06
Eleven Years or More 6 33.3 6 33.3 6 33.3 181100,0 5.28

Please refer to original Questionnaire for significance of mean

Office of Institutional Studies

February, 1971
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TABLE 6

( THE DISTRIBUTION, BY SUB-GROUL, OF UNLVERSITY OF UTALL
* FACULTY JANUARY 1971 RESPONSE 0 ‘CHE FACULLY
TENURE SURVEY QUESTION (#11):
"OF THOSLE FAGUL'LY WHOM YOU THINK SHOULD BE DISMISSED
HOW WLLLING TS 1ML DEPARIMENT TO ATTEMPT
10 SEEK THEIR DISMISSAL?"

Plecase refer to original questionnaire for significance of mean.

NONWILLING RELUCTANT WITIING TOTAL A
SUB-GROUP No. P No. % No. % No. % MEAN
Total Sample 61 30.0 73 36.0 69 34,0 (203 j100.0 j2.22
Rank
Professor 14 17.7 30 38.0 35 44.3 79 1100.0 | 2.406
Associate Professor 14 31.1 16 35.6 15 33.3 45 1100.0 §2.29
Assistant Professor 23 39.7 19 32.8 16 27.5 58 1100.0 |2.00
Tustructor 9 47 .4 7 36.8 3 15.8 19 1100.0 {1.79
Othier Facalty 1 1100.0 -- - -- -- 1 ]100.0 {1.00
Chairman Status
Chairman 3 16.7 9 50.0 6 33.3 18 {100.0 {2.33
Not Chairman 57 31.1 64 35.0 62 33{9 183 {100.0 {2.20
Tenure Status
Tenured 26 24.0 41 38.0 41 28.0 |108 [100.0 |2.33
Not Tenured 35 37.2 31 33.0 28 29.8 94 1100.0 }2.08
Utah Degrees
. None 36 27.3 46 34.8 50 37.9 {132 }100.0 [2.30
' Undergraduate Only 7 38.9 6 | 33.3 5 [27.8 | 18 }100.0 [2.00
i At Least One Graduate Degree 17 33.3 21 41.2 13 25.5 51 }100.0 }2.10
: Employment Outside University
; Never 9 23.7 14 36.8 15 39.5 38 [100.0 {2.40
; One to Three Years 26 30.7 17 23.9 28 39.4 71 1100.0 }j2.22
f Four to Ten Years 13 21.7 28 46.7 19 31.6 60 j100.0 |[2.27
: Eteven Years or More 9 | 42.8 6 | 28.6 6 |.8.6 | 21 |100.0 §1.95
?

Office of Institutional Studies

February, 1971
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TABLE 8
( : THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAH
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#13A):
"IIOW MANY FACULTY MEMBERS IN YOUR DEPARTMENT HAVE BBEN
CRITICIZED OR ATTACKED IN SOME WAY BY GROUPS
QUTSIDE THE UNIVERSITY?"

. . Nonhe (1) (2) (3+) Total e g
SUB GROUP 1 No.| % No. % | No. % | No. % No.| % MEAN
Total Sample 15 9.2 65 40.1 41 25.3 41 25.3] 162 |100.0 1.90
Rank
Profussor 6 10.3 15 25.9 17 29.3 20 34.5 58 [100.0 2.10
Associate Professor 2 H.7 16 37.2 12 27.9 13 30.2 43 1100.0 2.26
Assistant Professor 6 11.3 31 58.5 9 17.0 7 13.2 53 1100.0 1.45
Instructor 1 14.2 3 42.9 2 28.7 3 14.2 7 1100.0 1.43
Other Faculty - 0.0 -- 0.0 1 [1060.0 -- 0.0 1 {1060.0 2.00
Chairman Status
Chairman ' L 7.1 6 42.9 4 28.6 3 21.4 14 [1100.0 1.71
Not Chuirman 14 9.7 58 40.0 36 24.8 37 25.5] 145 1100.0 1.92

Tenure Status

Tenured 8 9.6 23 27.8 26 31.3 26 | 31.3 83 |100.0 | 2.10

Not Tenured 7 8.8 42 53,2 15 19.0 15 19.0 79 [100.0 | 1.70
Utah Degrees .

Nene 8 8.0 47 46.5 24 23.7 22 21.8} 101 | 100.0 | 1.88

Undergrad. Only 1 9.1 3 27.3 2 18.2 5 | 45.4 11 {100.0 | 2.27

At Least 1 Gr. Degr. 6 12.5 15 31.2 13 27.1 14 25.2 48 1100.0 1.85
Employment Outside U.

Never 5 13,5 16 | 43.2 8 21.6 8 21.6 37 | 100.0 1.86

3 Ycars or Less 3 6.2 22 45.8 10 20.8 13 27.1 48 1100.0 1.90

4 - 10 Years 2 4,2 20 | 41.7 16 33.3 10 | 20.8 48 1100.0 1.9¢

11+ Years 3 |15.0 5 25.0 5 25.0 7 | 35.0 20 {100.0 1.85
Plcase refer to original questionnaire for significance of mean.

Office of Institutional Studies
February, 1971 ’
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TENURE SURVEY QUESTION (F138):
YO CTHOSE FAGULTY WHO VAVE BEEN CRTTTCLAED BY GROUPS OUTS LD
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FACULTY

BY SULB=CROUH . OF UNTVERSTTY OF UTAN
RES PONST

THE UNIVERSLTY, TOW MANY ARL PROTECTED BY TENURE?Y
o SUL-GROUP None_ (1) —2-6 Total MIA
No. 7. No . A Wg_ A No. /A
rotal Sample 49 | 33.8 | 43 | 29.¢ | u3 | 36.6 |145 [100.0 | 1.21
Panl
Professor 12 23.1 14 26.9 16 50.0 52 {100.0 1.56
Associate Professor 14 33.3 13 31.0 15 35.7 42 1100.0 1,21
Assistant Professor 22 50.0 13 29.5 9 20.4 44 1100.0 0.77
Instiuctor 1 16.7 3 50.0 2 33.3 6 |100.0 1.33
Other Faculty - 00.0 -- 00.C 1 {100.0 1 |100.0 2.00
Chairman Status
Chairman 8 57.1 2 14.3 4 28.6 14 [100.0 0.7
Not Chairman 40 31.2 41 32.0 47 36.7 (128 {100.0 1.25
Tenure Status
Tenured 20 26.0 21 27.3 36 46.7 77 [100.0 1.47
Not Tenured 29 42 .6 22 32.4 17 25.0 68 1100.0 0.93
Utah Degrecs
None 34 36.6 27 29.0 32 34.4 93 {106.0 1.13
Undergrad Only 3| 42.8 1 14.3 3| 42.8 7 1100.0 1.29
At Least One Graduate Degree 12 27.9 | 14 32.6 17 39.5 | 43 |100.0 1.37
Employment Outside University
Never 8 26.7 13 43.3 9 30.0 30 {100.0 1.30
One to Three Years 19 | 45.2 9 21.4 14 33.3 42 1106.0 1.10
Four to Ten Years 14 31.1 13 28.9 18 40.0 45 [100.,0 1.20
Eleven Years or More 5 25,0 5 25.0 10 50.0 20 {100.0 1.50

Please refer to original questionnaire for significance of mean.

Office of Institutional Studies

February, 1971
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. TABLL 8B
i TN DISTRIBUTION, BY SUB-GROUP, OF UNTVERSITY OF UTAl
FACULTY JANUARY .1971 RESPONSI TO THE FACULTY
TENURE SURVEY QUESTION (#13C):
"OF THOSYE FACULTY WIHO HAVE BEEN CRITICLZED BY GROUPS OULSIDE

THE UNIVERSITY WHAT PERCENTACGE ARE PROTECTED BY TENURE?
SUR-GROUP % . 10-807 1007 TOTAL T
No. Yo No. %, No. % No . %

Total Sample 58 37.9 31 20.3 64 41.8 2153 1100.0 {5.24
Rank

Professor 15 26.3 15 26.3 27 47 .4 57 {100.0 [6.18

Associate Professor 16 38.1 10 23.8 16 38.1 42 1100.0 [4.95

Assistanz Professor 26 55.3 5 10.6 16 34.0 47 1100,0 13.96

Instructor 1 16.7 1 16.7 4 66.6 ¢ {100.0 |7.50

Other Placulty -- 0.0 -~ 0.0 1 {100.0 1 {100.0 }1000

Chairman Status

Chairman 8] 57.1 2 14.3 4 28.6 14 1100.0 §3.79

Not Chairman . 49 | 36.0 29 | 21.3 | 58 | 42.6 |[136 ]100.0 |5.36
Tenure Status

Tenured 24 30.0 19 | 23.8 | 37 | 46.2 80 |100.0 |5.88

Not Tenured 34 | 46.6 12 16.4 | 27 37.0 73 {100.0 }4.55
Utah Degrees

None 39 | 39.8 18 | 18.4 | 41 41,8 98 [100.0 {5.11

Undergrad Only 5] 55.6 1 11.1 3 33.3 9 1100.0 |3.89

At Lecast One Craduate Degree 14 31.8 11 25.0 19 | 43.2 44 1100.0 }5.70
Employment Qutside University

Never 11 34.3 6 18.8 15 | 46.9 32 [100.0 {5.50

Onc to Three Years 21 48.8 6 14.0 16 37.2 43 1100.0 [4.50

Four to Ten Years 15 { 31,2 | 11 22,9 | 22 | 45.8 | 48 ]100.0 [5.73

Eleven Years or More 5 25.0 5 25.0 10 50.0 20 1100.0 |6.60

Please refer to original questionnaire for significance of mean,

Office of Institutional Studies

February, 1971
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TABLLE 9

: THEE DYSTRIBUTTON, BY SUB-CROUP, OF UNTVERSTTY OF UTAH
4 FACULTY JANUARY 1971 RESPONSE IO PR PACULTY
TENURE SURVEY QUESTTON (#1%n)
THOW  MANY PACHLTY MEMBERS IR YOUR DEPAIRTMENT HMAVE BEEN
CRITICTZED OR ATTACKED 1N SOME WAY BY GROUPS
INSTDE CPHE NI VERSTIY !

. X None (1) (2) (3+) Total .
SUR GROUP No. 7. No. 7. No. |/ No. | %4 No. ) ‘% HEAR

Totnl Sample 12 5.6 74 34.6 57 126.6 71 | 33.2{ 214 (100.0 2.18
Rank

Professor 4 5.6 27 37.5 26 36.1 15 20.8 72 |100.0 1.78

Associate Professor 2 3.8 19 36.5 11 21,2 20 38.5 52 }100.0 2.69

Assistant Profesuor 5 7.1 24 4.3 15 21.4 7 |26 37.1 70 1100.0 2.16

Instructor i 5.7 4 21.0 5 26.3 9 47.4 19 1100.0 2.37

Other Faculty ~- 0. -- 0.0 - 0.0 1 |100.0 1 |100.0 3.00
Chairman Status

Chairman 1 5.6 10 55.6 3 16.6 4 22.2 18 1100.0 1.94

Not Chairman 1i 5.7 63 32.5 53 27.3 67 34.5] 194 j100.0 2.21
Tenurce Status

Tenured 6 5.9 36 35.6 31 30.7 28 27.71 101 |100.0 2.07

Not Tenured 6 5.3 38 33.6 26 23.0 43 38.01 113 {100.0 2.28
Uteh Degrees

None 7 5.3 45 34.1 30 22.7 50 37.91 132 1100.0 2.28

Undergrad. Only 1 5.3 8 42.1 7 36.8 3 15.8 19 ]i00.0 1.68

At Least 1 Gr. Degr. & 6.6 21 34.4 18 29.5 18 29.5 61 [100.0 2.13
Employment Outside Univ.

Never 4 7.1 18 32.1 17 30.4 17 30.4 56 |100.0 2.27

3 Years or More 2 3.2 27 43.5 9 14.5 24 38.7 62 [100.0 2.18

4 - 10 Years 2 3.2 17 27.0 22 34.9 22 34,9 63 }100.0 2.32

114+ Years 2 9.1 7 31.8 9 40.9 4 18.2 22 j100.0 1.86

! 3

Please refer to original questiomnairve for significance of mean.

Office of Institutional Studics

February, 1971
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) TABLE 9A
! THE DISTRTIBUTION, BY SUB=-GROUP, OF UNIVERSITY OF UTAH
FACULLY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#13E):
"OF THOSE TFACULLY WHO NAVE BEEN CRITICLIZED BY GROUDS INSTDR
THE UNIVERSITY, 1IOW MANY ARE PROTECTED BY TENURE?"

SUB-GROUD None D (2-6) Total  hy:ay
No. % No. 7. No. | % No.| %

Total Sample 53 26.8 76 38.4 69 34.8 1198 | 100.0 1.33
Rank

Professor 20 29.4 29 42.6 19 27.9 68 {100.0 1.03

Associate Professor 12 24,5 16 38.8 18 36.7 49 {1100.0 1.59

Assistant Professor 17 27.4 20 32.2 25 40.3 62 [ 10C.0 1.42

Instructor 4 22.2 8 44 .4 6 33.3 18 {100.0 1.39

Other Taculty -- 0.0 |-- 0.0 1 1100.9 1 }100.0 |3.00
Chairman Status

Chairman 7 41.2 5 29.4 5 29.4 17 j100.0 1.00

Not Chairman 45 25.1 71 39.7 63 35.2 |179 j100.0 1.37
Tcnure Status

Tenured 26 27.6 35 37.2 33 35.1 94 1100.0 1.28

Not Tenured 27 26.0 41 39.4 36 34.6 [104 |100.0 1.33
Utah Degrees

None 35 28.2 44 35.5 45 36.3 |124 | 100.0 1.32

Undergraduate Only _ 6 | 35.3 4 | 23.5 7 {21.2 17 | 100.0 [1.18

At Least 1 Grad. Degree 12 21.8 26 47.3 17 30.9 55 | 100.0 1.44
Employment Qutside Univ.

Never 10 20.0 19 38.0 21 42.0 50 | 100.0 1.64

Onc to Thrce Years 18 32.1 23 41.1 15 26.8 56 { 1in.0 1.14

Four' to Ten Years 18 30.5 18 30.5 23 39.0 59 | 1006.9 1.30

6 9 42.8 6 28.6 21 } 100.0 1.10

Eleven Years or More 6 28.

Plcase refer o original questiommaire for significance of mean.

Office of Institutional Studies

February, 1971
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TABLE 10
THE DISTRIBUTION, BY SUB-CROUP OF UNLVERSTTY OF UTAH
FACULTY JANUARY 1971 RESPONSE TO T10: FACULTY
TENURE SURVEY QUESTION (#13G)«
"IOW MANY FACULTY MEMBERS IN YOUR DEPAR'CMENT HAVE BREN
CRITICLZED OR ATTAGCKED IN SOME WAY BY GROUPS
INSIDE AND OUTSIDE THE UNIVERSITY?" .

" Nene (1) (2) (3-9) Total MEAN
SUB GROUP No. % No. % No. % No. % No J % o
Total Sample 14 10.9 49 38.0 39 30.2 27 20.9) 129} 100.0 1.88
Rank
Profossor 5 10.4 18 37.5 16 33.3 9 18.8 48 | 100.0 1.85
Assoriate Professor 2 6.5 12 38.7 10 32.3 7 22.6 311 100.0 2.29
Assistant Profoessor 6 15.8 15 39.5 9 23.7 8 21.1 381 100.0 1.63
Instructor 1 g.1 3 | 27.3 4 | 36.4 3 { 27.3| 11} 100.0} 1.82
Other Faculty - 0.0 1 1100.0 -- 0.0 -- 0.0 11{100.0 1.00
Chairman Status
Chairman 1 7.1 6 | 42.9 3| 21.4 4 28.6| 14|100.0} 1.78
Not Chairman 13 11.5 43 38.1 35 31.0 22 19.5( 113 100.0 1.88
Tenure Status
Tenured 6 9.5 24 38.1 23 36.5 10 15.9 63| 100.0 1.81
Not Tenured 8 12.1 25 37.9 15 24.2 17 25.8 661 100.9 1.94
Utah Degrees
None 9 1-13.8 27 41.5 16 24.6 13 20.0 651 100.0 1.91
Undergrad. Only 1 7.7 5 38.5 5 33.5 2 15.4 131 100.0 1.77
At Least 1 Gr. Degr. 4 8.2 17 34.7 16 32.7 12 24.5 49 1 100.0 1.86
Employment Outside U.
Never 4 10.3 16 41.0 i1 28.2 8 20.5 391 100.0 1.85
3 Years or Less 4 12.1 12 36.4 12 36.4 5 15.2 331 100.0 1.67
4 - 10 Years 2 5.9 13 38.2 il 32.4 8 23.5 341 100.0 2.26
11+ Years 2 13.3 5 33.3 5 33.3 3 20.0 15} 100.0 1.67

Pleasce refer to original questionnaire for significance of mean.

Office of Institutional Studies

February, 1971
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TARLE 9B
THE DISTRIBUTLION, BY SUB-GROUP, OF UNTVERSTYY OF UTAH
FACULTY JANUARY 1971 RISPONSLE TO THE FACULLY
TENURE SURVEY QUESTION (#13F):
"OF THOSE FACULTY WHO UAVE BELN CRITICTZED 1BY GROUPS INSIDE
THE UNIVERSITY WHAT PERCENTAGE ARE PROTLECTED BY TENURLE?"

Appendix I--Page 17

a1y ) 0. 10-807 1007, Total MEAN
SUB-GROUT No.| % No.| % No.| % No.| % l
Total Sample 67 31.6 62 29.2 83 39.2 |212 |100.0 5.46
Fank
Professor 22 30.6 23 31.9 27 37.5 72 {100.0 5.42
Assoclate Professor 16 30.8 14 26.9 22 42.3 52 1100.0 5.40
Assistant Professor 24 34.8 18 26.1 27 39.1 69 1100.0 5.51
Instructor 5 27.8 7 38.9 6 33.3 18 {100.0 5.33
Other Faculty - 0.0 -- 0.0 1 {100.0 1 1100.0 {10.00
Chairman Status
Chairman 8 | 44.4 4 22.2 6 33.3 18 {100.0 4,33
Not Chairman 58 30.2 58 30.2 76 39.6 {192 [100.0 5,57
Tenure Status
Tenured 32 32.0 29 29.0 39 39.0 {100 [100.0 5.39
Not ‘Tenured 35 31.2 33 29.5 44 39.3 [112 |200.0 5.52
Utah Degrces
None 44 32.8 38 28.4 52 38.8 {134 |100.0 5.38
Undergraduate Only 8 | 42.1 2 | 10.5 9 | 47.4 | 19 [100.0 | 5.37
At Least 1 Grad. Degreec 15 26.3 20 35.1 22 38.6 57 1100.0 5.68
Employment Outside Univ.
Never 13 24.5 16 30.2 24 45.3 53 [100.0 6.24
One to Three Years 23 37.7 15 24,6 23 37.7 61 [100.0 4.77
Four to Ten Years 21 32.8 21 32.8 22 34.4 64 [100.0 5.33
Eleven Years or More 7 31.6 7 31.8 8 | 36.4 | 22 |100.0 | 5.27

Plcase refer to original questionnaire for signi

[icancc ol mcan.

Office of Institutional Studiecs

Fcebruary, 1971
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TABLE 10A
THE DISTRIBUTION, BY SUB=-GROUP, OF UNTVERSTTY OF UTPAN
FACUTCY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (131):
"Or THOSE FACULTY WHO HAVE BEEN CRLITTCIZED BY GROUPS INSTDHE
AND OUTSTDE THE UNIVERSITY, THOW MANY ARE PROTECTED BY TENURE?!

. NONE G (2-6) TOT AL, -
SUB-GROUP No. Y, No. % No. % No. %, MEAR
Total Sample 37 31.4 42 35.6 39 33.1 1118 } 100.0 { 1.25
Rank
rofessorx 13 28.9 15 33.3 17 37.8 45 1 100.0 | 1.36
Associate Professor 11 35.7 1.0 33.3 9 30.0 30 { 100.0 | 1.17
Assistant Professor 10 31.3 14 43.8 8 25.0 32 1100.0 1 1.19
Instructor 2 20.0 3 30.0 5 50.0 10 { 100.0 | 1.40
Other Faculty 1 1100.0 - -- -- -- 1 }{1C0.0 |0.00
Chairman Status
Chairman 7 46.7 2 13.3 6 40.6 15 1100.0 | 1.07
Not Chairman 30 29.7 40 39.6 31 30.7 {101 { 100.0 | 1.26

Tenure Status

Tenured 19 32.2 18 { 30.5 22 { 37.3} 59 ]100.0 §1.30

Not Tenured 18 30.5 24 1 40.7 17 28.8 1 59 1100.0 (1.20
Utah Degrces

None 21 35.0 21 35.0 18 30.0 60 {100.0 |1.23

Undergraduate Only 5 50.0 1 10.0 4 | 40.0 10 }100.0 1 1.20

At Least One Graduate Degree 11 23.9} 19| 41.3| 16 | 34.8 | 46 |100.0 | 1.28
Employment Outside University .

Never 10 29.4 13 | 38.2 11 32.4 ) 34 1100.0 ;1.32

One to Three Years 9 31.0 10 | 34.5 10 34.5 29 [ 100.0 {1.10

Four to Ten Years 10 32.3 10 32.3 11 35.5 31 §{100.0 j1.36

Elevea Years or More 5 33.3 0{1.13

51 33.3 5 33.3 15 { 100.

Please refer to original Questionnaire for significance of mean

Office of Institutionual Studies

February, 1971
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TABLL 10B
( THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAU
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#1371), ‘
"OF THOSE FACULTY WHO HAVE BEEN CRUTICIZED BY CROUPS INSIDE
AND OUTSIDE THE UNIVERSITY WHAT PERCENTAGE ARE PROTECTED BY TENURE?'

0 % 10 -~ 80% _100% Total MEAN
SUB-GROUP No. % No. % No. % No. A

Total Sample 43 33.6 33 25.8 52 40.6 | 128 [100.0 5.39
Ranlk

Professor 14 28.6 12 24.5 23 46.9 49 1100.0 6.04

Associate Professor 12 37.5 10 3i.3 10 31.3 32 {100.0 4.62

Assistant Professor 14 38.9 9 25.0 12 36.1 36 ]100.0 4.83

Instructor 2 20.0 2 20.0 6 60.0 10 | 100.¢ 7.20

Other Faculty 1 1100.0 - 00.0 - ce.C i |1c¢g.2 0.00
Chairman Status

Chairman 7 46.7 2 13.3 6 40.0 15 |100.0 5.00

Not Chairman 36 32.4 31 27.9 44 39.6 |111 |109.0 5.36
Tenure Status

Tenured 20 31.3 17 26.6 27 42 .2 64 1100.0 5.62

Not Tenured 23 35.9 16 25.0 25 39.1 64 1100.0 5.16
Utah Degrees

None 25 36.8 16 23.5 27 39.7 68 |100.0 5.15

Unde:zgrad Only 5 45.5 - 00.0 6 54.5 11 {100.0 5.46

At Least One Graduate Degree 13 127.7 | 16 | 34.0 ) 18 | 38.3 | 47 |[100.0 | i5.64
Employment Outside University

Never - 12 33.3 8 22.2 16 44.4 36 {100.0 5.50

One to Three Years 11 34 .4 6 18.6 15 46,9 32 {100.0 5.69

Four to Ten Years 11 29.7 11 29.7 15 40.5 37 {102.0 5.57

Eleven Years or More 5 33.3 5 33.3 5 33.3 15 1100.0 5.33

Please refer to original questionnaire for significance of mean.

Office of Institutional Studies

Fcbruary, 1971
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- TABLE 11
t THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAH
FACULTY JANUARY 1971 RESPONSE 'TO THE FACULTY
TENURL SURVEY QUESTION (#14):
"IF THE TENURL SYSTEM WERE COMPLETELY ABOLISHED,
HOW WOULD YOU FEET. ABOU'T LEAVING THE UNIVERSITY?'
I Would Probably No Effect Would Make
SuUB GROUP Def. Leave Leave on Action me Stay Total MEAN
No. % No. % No. % No. % No. %
Total Sample 43 7.1 140 23.117 383 63.1 41 6.8 | 607 | 100.0 2,70
Rank
Professor 14 6.9 50 24.61 129 63.5 10 4.9 ] 203 {100.0 2.66
Associate Professor 15 10.1 43 29.1 83 56.1 7 4.7 1148 1100.0 2.55
Assistant Professor 11 5.7 45 23.2 | 116 59.8 22 11.3 1194 |100.0 2.77
Tnstructor 3 5.5 2 3.6 48 87.3 2 3.6 55 1100.0 2.89
Other Faculty - 0.0 - 0.0 3 j100.0}1 -~ 0.0 3 1100.0 3.00
Chairman Status
Chairman 3 5.4 11 19.6 39 69.6 3 5.4 56 |{100.0 2.75
Not Chiarman 39 7.2 126 23.1 ] 343 62.9 37 6.8 | 545 |100.0 2.69
Tenure Status
Tenured 17 5.6 82 27.11 194 64.0 10 3.3 1303 j100.0 2.65
Not Tenured 26 8.7 58 19.4 | 184 61.5 31 10.4 { 299 }100.0 2.74
Utah Degreeces
None 31 8.3 108 28.9 | 214 57.2 21 5.6 | 374 }100.0 2.60
Undergrad. Only 3 5.7 6 11.3 42 79.2 2 3.8 53 1100.0 2.81
At Least 1 Gr. Degr. 9 5.2 25 14.4 1123 70.7 17 9.8 1174 |100.0 2.85
Employment Outside U.
Never 5 3.3 23 15.3 1113 75.3 9 6.0} 150 §100.0 2.84
3 Years or More 16 9.0 39 22.0 { 113 63.8 9 5.11177 |100.0 2.65
4 - 10 Years 13 7.7 55 32.7 84 50.0 16 9.51168 |10C.0 2.61
11+ Years 6 9.0 16 |23.9] 42 | 62.7 3 4.5| 67 |100.0 | 2.63

Please refer to original questionnaire ofr significance of mean.

Qffice of Institutional Studics

February, 1971
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TABLE 16
( THE DISTRIBULTION, BY SUB-GROUP, OF UNTVERSITY OF UTAN
FACULTY JANUARY 1971 RESPONSE TO TH FACULLY
TENURE SURVEY QUESTTON (#19):
"DOFS TENURE PERFORM A PROTECTIVE ROLE I'N YOUR OPINION?"

o i YEiS NO TOTATL ]
SU'J"‘(:]\OUl NO- % NO- (Z’ NO- % r‘ﬂ‘.AN
Total Sample 564 g91.0 56 9.0] 620 {100.0 1.09
Rank
Professor 192 91.4 18 8.6 1210} 100.0 1.09
Associate Professor 142 92.2 12 7.81154 [ 100.0 1.08
Assistant Professor 175 89.7 20 10.3 1195 | 100.0 1.10
Instructor 49 89.1 6 10.9 55 1100.0 1.11
Other Faculty 2 1100.0 -— - 2 }1100.0 1.00

Chairman Status
Chairman 53 93.0 4

7.0 57 1 100.0 1.07
Not Chairman ' 505 90.7 52 9.3

557 1 100.0 1.09

Tenure Status
Tenured 284 91.6 26

8.4 { 310 { 100.0 1.08
Not Tenured 276 90.5 29 9.5

305(106.0 | 1.10

Utah Degrees

None 353 | 91.2 34 8.8 1387 }100.0 | 1.09
Undergraduate Only 47 1 95.9 2 4,11 49|100.0 | 1.04
At Least One Graduate Degrec 158 88.8 20 11.2 1178 | 100.0 § 1,11

Employment Outside University

Never 132 85.2 23 14.8 | 155 ] 100.0 1.15
One to Three Years 174 95.6 8 4.4 {182 | 100.0 1.04
Four to Ten Years 158 52,4 13 7.6 171 100.0 1.08
Elevgn Years or More 59 86.8 9 13.2 681 100.0 1.13

Please refer to originmal Questionnaire for significance of mean

Office of Tnstitutional Studies

“ebruary, 1971
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TABLE 18
{ THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAH
FACULTY JANUARY 1971 RESTONSE TO THFE FACULTY
TENURE SURVEY QUESTION (#21):
"MIGHT THE PROTECTIVE ROLE OF TENURE
BE PROVIDED IN SOME OTHER WAY?"

YES NO ‘TOTAL

SUB-GROUP No. 7 No. 7 No. 7 MEAN

Total Sample 246 51.2 234 48.8 | 480} 100.0 1.49
Rank

Professor 86 52.8 77 47.2 11631 100.0 1.47

Associate Professor 46 36.2 81 | 63.8| 127 | 100.0 1.64

Assistant Professor 93 | 60.4 61 | 39.671 154 |100.0 1.40

Instructor 18 54.5 15 45.4 331100.0 1.46

Other Faculty 2 1100.0 - -- 2 1100.0 1.00
Chairman Status

Chairman 16 39.0 25 61.0 411 100.0 1.61

Not Chairman 227 52.2 208 47.8 {435} 100.0 1.48
Tenure Status

Tenuraed 107 44,2 135 55.8 | 242 | 100.0 1.56

Not Tenured 137 58.5 97 41.4 | 234 |1 100.0 1.42
Utah Degrees

None 150 50.7 146 49.3 1296 100.0 1.49

Undergraduate Only 23 | '60.5 15 | 39.5¢ 38}100.0) 1.40

At Least One Graduate Degree 70 | 49.3 72 50.7 | 142 | 100.0 1.51
Employment Qutside University

Never 58 50.4 57 49.6 | 115 | 100.0 1.50

One to Three Yecars 72 52.2 66 47.8 1138 | 100.0 1.48

Four to Ten Years 73 51.4 69 48.6 | 142 | 100.0 1.49

Eleven Years or More 28 52.8 25 47.2 53 1100.0 1.47

Pleasc refer to original Questionnaire for significance of mean

Office of Institutional Studies

February, 1971
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TABLE 19
{ THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAI
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#22):
“WIAT OTHER METIHODS BESIDES TENURE ARE
THERE COF PROVIDING PROTLECTION?"

OTIIER SYSTEM OTHER TOTAL MEAN

SUB-GROUP No. % No. % No. %
Total Sample 87 30.3 200 69.7 | 287 |100.0 5.55
Rank

Profecssor 35 32.4 73 67.61} 108 |100.0 5.00

Associate Professor 20 33.3 40 66.7 60 [100.0 5.52

Assistant Professor 25 27.2 67 72.8 92 1100.0 6.21

Instructor 6 27.3 16 72.7 22 1100.0 5.68

Other Faculty - - 2 1100.0 2 1100.0 8.00
Chairman Status

Chairman 8 33.3 16 66.7 24 1100.0 5.00

Not Chairman 78 30.0 182 70.0] 260 | 100.0 5.60
Tenure Status

Tenured 43 30.9 96 69.1| 139 |100.0 5.30

Not Tenured 43 29.7 102 70.31 145 }100.0 5.77
Utah Degrees

None 43 23.8 138 76.2 1 181 |100.0 5.66

Undergraduate Only . 11 40.8 16 59.2 27 1100.0 5.18

At Least One Graduate Degree 33 | 44.0 42 | 56.0| 75 1100.0 | 5.52
Employment Outside University

Never 19 29.2 46 70.8 65 |100.0 5.77

One to Three Years 29 33.7 57 66.3 86 1100.0 5.50

Four to Ten Years 24 27.6 63 2.4 87 1100.0 5.51

Eleven Years or More 9 27.2 24 72.8 33 1100.0 5.09

Plecase refer to original Questionnaire for significance of mean

Office of Institutional Studies

February 1971
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TARLE 21
THE DISTRIBUTION, BY SUB-GROUP, OF UNIVERSITY OF UTAN
FACULTY JANUARY 1971 RESPONSE TO THE FACULTY
TENURE SURVEY QUESTION (#24):
"SIOULD TENURE BE EASIER TO OBTAIN
AT THE UNIVERSITY THAN IT PRESENTLY 1S?"

X Agroe Undecided Disagrece Str. Disagl Total ..
SUB GROUP No.l % No. % No.! % No. | % No. % MEAN
Total Sawple 46 7.8 127 21.4 1 244 | 41,21 175 {29.6| 592 | 100.0 | 3.90
Rank
Profcssor 5 2.4 18 8.8} 101 49.5 80 39.2} 204 | 100.0 4,24
Associate Professor 11 7.3 20 13.3 61 40.7 58 38.7} 150 | 100.0 4.09
Assistant Professor 23 12.5 63 34.2 68 37.0 30 16.3] 184 | 100.0 3.54
Instructor 7 14.3 22 44.9 14 28.6 6 12.2 49 | 100.0 3.35
Other Faculty -- 0.0 2 1100.0 -- 0.0 -- 0.0 2 {100.0 3.00
Chairman Status
Chairman 1 1.6 11 19.0 23 39.7 23 39.7 58 { 100.0 4,17
Not Chairman 45 8.5 115 21,8 | 218 41.3] 150 28.4} 528 [ 100.0 3.87
Tenure Status
Tenured 6 2.0 26 8.6 | 146 48.3{ 124 41.0¢{ 302 | 100.0 4.28
Not Tenured 39 13.6 101 35.2 97 33.8 50 17.4] 287 | 100.0 2.52
Utah Degrecs
None 32 8.7 86 23.3 | 141 38.21¢ 110 29.8| 369 | 100.0 3.87
Undergrad. Only 4 8.2 11 22,41 23 | 46.9 11 22.4]1 49 | 100.0{ 3.82
At Least 1 Gr. Degr. 10 6.0 27 16.2 78 46.7 52 31.1] 167 | 100.0 4.01
Employment Outside U.
Never 13 8.9 38 26.0 57 39.0 38 26.0] 146 | 109.0 3.80
3 Years or More 15 8.6 42 24,1 74 42,5 43 24,71 174 ) 100.0 3.82
4 - 10 Years 12 7.5 30 18.8 57 35.6 61 38.1] 160 | 100.0 4.02
11+ Years 2 2.9 7 10.1 34 49.3 26 37.7 69 | 100.0 4.20

Please refer to original questionnaire for significance of mean.

Office of Institutional Studies

February, 1971
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TABLE 24
ITE DISTRIBULTION, BY SUB=GROUP, OIF UNLVERSITY O UTAN
FACULTY JANUARY 1971 RESPONSIE TO ‘UHiE FACULTY
TENURE SURVEY QUESTION (#2773
"TS THERE DISCONTENT WI'LH ‘THE TENURE SYSTEM
AT CLIE UNTVERSTTY?Y

YES NO TOTAL

SU]‘»"(‘-]‘\OUP Nf). n/‘ NO. 7- NO. uL [‘ﬂ':AN

Total Sample 213 38.2 344 61.8 | 557 {100.0 1,62
Rank

Professor 71 36.8 122 63.2 1193 1100.0 1.63

Associate Profossor 42 29.2 { 102 70.8 | 144 {1 100.0 1.71

Assistant Professor 69 40.4 102 59.6 {171 {100.0 1.60

Instructor 27 62.8 16 37.2 431100.0 1.37

Other Faculty 1 33.3 2 66.7 31100.0 1,67
Chairman Status

Chairman 15 29.4 36 70.6 511100.0 1.71

Not Chairman 195 39.0 305 61.0 |500-}100.0 1.61
Tenure Status

Tenured 90 31.6 195 68.4 {285 1100.0 1.68

Not Tenured 120 | 44.8 148 55.2 1268 | 100.0 1.55
Utah Degrees

None 127 36.6 220 63.4 {347 1100.0 1.63

Undergraduate Only 22 | 52.4 20 | 47.6 | 42 |100.0 | 1.48

At Least One Graduate Degree 60 | 37.0 102 63.0 [162 1100.0 1.63
Employment Outside University

Never i 58 | 40.3 86 59.7 {144 1100.0 1.60

One to Three Years 64 41,6 90 58.4 |154 1100.0 1.58

Four to Ten Years 58 36.9 99 63.0 {157 |100.0 1.63

Eleven Years or More 18 29.5 43 70.5 61 1100.0 1.70

Please refer to original Questionmaire for significance of mean

Office of Institutional Studies

February, 1971
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THE DYSTRIBUTION,

TABLE 26

By Sun-GrRoup, ov
FACULTY JANUARY 1971 RESPONSE TO THE

UNTVER: ¢TY OF UTAL

TENURE SURVEY QUESTION (#29):.
"WHAT SUGGESTED PROCEDURES SHOULD BE ADDED

OR RETRACTED FROM THE PRESENT TENURE

FACULTY

SYSTEM?"

Appendix I--Page 35

PERICDIC REVIEW! ALL OTHER | TOTAL
SUB-GROUP No. % No. % No. % MEAN

Total Sample 60 17.8 278 82.2 1 3381 100.0 4,83
Rank

Professor 29 21.0 109 79.01] 138 1100.0 4,67

Associate Professor 15 17.0 73 83.0 &8 1 100.0 4.50

Assistant Professor 12 13.2 79 86.8 91 | 100.0 5.24

Instructor 4 21,0 15 78.9 19 | 100.0 5.37

Other Faculty 0 0.0 11 100.0 11100.0 7.00
Chairman Status

Chairman 10 30.3 23 69.7 33 1100.0 3.9

Not Chairman 50 16.6 252 83.4 1 302 |100.0 4.9
Tenure Status

Tenured 38 19.9 153 80.11191 {100.0 4.59

Not Tenured 22 15.4 121 84.6 { 143 {100.0 5.11
Utah Degrees

None 39 18.0 178 82.0 [ 217 | 100.0 4.79

Undergraduate Only 31 11.5 23 88.5| 26 |100.0 | 5.27

At Least One Gradu¢te Degree 17 18.7 741 81.3 91 |1 100.0 | 4.81
Employment Qutside University

Never 11 14.5 65 85.5 76 {100.0 5.17

One to Three Years 23 23.0 77 77.0 {1 100 | 100.0 4,56

Four to Ten Ycars 16 16.8 79 83.2 95 | 100.6G 4,59

Eleven Years or More 8 17.0 39 83.0 47 1100.0 5.19
Plecase refer to original Questionnaire for significance of mean

Office of Institutional Studics

February, 1971
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( ' TABLE 1

THE NUMBER AND PERCENT OF FACULTY. BY COLLEGE OR AREA
WHO HAVE TENURE STATUS AT TIIE UNIVERSITY OF UTAH AS OF JANUARY 4, 1971

Total Regular Total
Total Faculty Ass't Faculty Percent Tenured Faculty of:
Regular Professor and Holding Total Regular Tenure Producing

Collcge or Areca Faculty Higher Ranks Tenure Faculty Ranks
Business 40 39 23 57.5 59.0
Education 71 58 37 52.1 63.8
Engineering 69 68 45 65.2 66.2
Fine Arts 56 52 32 ' 57.1 61.5
Humanities 128 123 61 47.7 49.6
HPER 20 18 10 50.0 55.6
Law 18 18 11 61.1 61.1
Military Scieunces 16 16 0 0.0 0.0
Medicine 208 154 59 28.4 38.3
Mineral Industries 38 38 21 55.3 55.3
Nursing 39 25 10 25.6 40.0
Pharmacy 12 12 3 25.0 25.0
Sciences ’ 114 112 64 56.1 ‘ 57.1
Social & Behavioral

Sciences 88 84 45 51.1 53.6
Social Work 31 31 12 38.7 38.7
University Services

(Library & DCE) 55 23 7 12.7 30.4
Administrative Officers 26 26 21 80.8 80.8

Sub-Total (1,029) (897) (461) (44.8) (51.4)
Other Faculty Ranks# (861)
(Non-Tenured)

Lecturers 68.

Ad junct 52

Clinical 600

Research 100

Visiting 41
Teaching Assistants® (544) o .

Total Staff 2,434 897 461 24 51.4

*Data obtained from Academic Vice President's Office.

L

#Dnta obtaiued from Faculty Tape, October, 1970.

cFiguros obtained from Academic Vice President's Office Autumn Quarter, 1970.

AN Office of Institutional Studies
L February 10, 1971

“*Percentage excludes TA's but based on regular ranks and non-tenured ranks.
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TABLE 2
THE NUMBER AND PERCENT OF FULL-TIME FACULTY BY
RANK. WHO HAVE TENURE STATUS AT THE UNIVERSITY OF UTAH
AS OF JANUARY 4, 1971%

TOTAL NUMBER AND PERCENT FULL-TIME
RANK FULL-TIME FACULTY WITH TENURE
FACUT.TY# ‘No. %
Professors 216 205 94.90%
Associate Professors 180 125 69.447
Assistant Professors 266 25 9.39%
Department Chairmen 52 42 80.76%
TOTAL 714 397 ' 55.,60%

* FTE data obtained from Records of the Personncl Office, October, 1970.

# Full-Time Status is dcfined to mean faculty who have a 75 percent FTE
in their instructional department. Thus, faculty in the University
dand College Administration are excluded.

Office.of Institutional Studies
January 27, 1971
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TABLE 3

THE NUMBER AND PERCENT OF FULL-TIME FACULTY BY COLLEGE
WITH VARIOUS LENGTHS OF TEACHING EXPERIENCE
WHO DO NOT HOLD TENURE STATUS AT THE UNIVERSITY OF UTAH AS OF JANUARY 4, 1971%

7 or More Years Teaching 10 or More Years Teaching

College or Area No. % No. %
Business - - ‘ - -
Education 1 14 - -
Engincering - - - -
Fine Arts - - - -
Humanitiecs ' 1 14 1 14
HPER 1 14 - -
Law - - - -
Military Science . - - - -
Medicine ‘ 2 .28 1 .14
Mineral Industries . - - _ - -
Nursing - - - -
Pharmacy - - - -
Science 1 14 1 14
Social & Behavioral Science - : - - -
Social Work - - - -
University Services 2 .28 1 14
Total g# 1,12 4 .56
All Full-Time Faculty 714 100.00 714 100.00

*Information on length of teaching expericence obtained from the Office of
Institutional Studies Faculty Tape. Full-time status of faculty determined
from rccords of the Personncl Office. (October, 1970)

#With one exception all of the faculty in this table were instructors until
recently. Only individuals holding the rank of Assistant Professor or higher
arc included in this accounting.

Office of Institutional Studies
February 10, 1971 189
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TABLE 4
FULL-TIME FACULTY AGE 35 YEARS AND OLDER
WHO DO NOT HOLD TENURE AS A PERCENT OF TOTAL
FULL~TIME FACULTY AS OF JANUARY 4, 1971%

RANK TOTAL AGE 35 AND OVER WITHOUTQTENURE
FULL-TIME No. A
Professors 264 32 12.1%
Associate Professors 226 . 105 46.5%
Assistant Professors 184 45 24.,5%
Sub-Total 714 182 - 25.5%
Instructors™ 52 34 37.0%
TOTAL 806 216 26.8%

*Tenure data obtained from Academic Vice President's Office. FTE data obtained
from records of the Personnel Office, October, 1970. Age derived from Faculty
Tape, Office of Institutional Studies.

**Department Chairmen are distributed among the ranks.

#The College of Medicine and the Graduate School of Social Work accounts for a
sizeable number of these faculty.

##Non—tenurcd individuals but included for comparison purposes.

Office of Institutional Studics
January 27, 1971
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Table 5
Tenure Early Tenure With Tenure Postponed Termina
( ear Awarded1 Tenure Appointment For One-Year? Letters Totals
1965 35 4 1 5 45
1966 29 0 0 4 33
1967 38 0 0 , 5 43
1968 36 4 3 2 4 49
1969 55 7 5 7 74
1970 52 7 2 2 7 70

Faculty members achieve tenure upon completion of probationary period
{3 vears--associate and full professors, 5 years--assistant professors)

Tenure awarded before expiration of probationary period

Tenure granted at time of appointment (This action requires review by the
University Tenure Advisory Com.)

On the initiative of the University Tenure Advisory Com., probationary
period may be extended for one or two years whenever unusual circumstances indi-
cate, in their judgment, that additional time is needed to evaluate fairly the work
of the candidate for tenure.

Providing formal notice of a decision to terminate the individual's appoint-
ment, twelve month advance notice is required after the date upon which the notice
of termination is served.




ACADEMIC FREEDOM AND THE COURTS
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MEMORANDUM
SUBJECT: Academic Freed>m and the Courts

It is the purpose of this Memorandum to explore the nature
and extent of judicial protections available to teaching personnel
in state colleges and other educational institutions who are
threatened with discharge or other censure where the action is
claimed to violate academic freedom. Consideration will be given
to the following basic areas:

1. Protection of constitutional rights.

2. Protection against arbitrary discharge for non-
tenured faculty members.

3. Procedural due process reguirements.
4. The concept of "just cause" for discharge of

terured faculty members.

I. The Exercise of Constitutional Rights by Faculty Members

The question for analysis is to what extent and under what
circumstances the Courts will protect public teaching personnel
against discharge or other disciplinary measures where the action
is claimed to infringe upon constitutional rights.

Two decisions of the United States Supreme Court in recent
years, followed by a number of cases in lower federal and state
courts, have settled thz proposition that public teaching personnel
may not be discharged, reduced in rank or compensation, or other-
wise disciplined for exercising constitutionally protected rights.
In Keyishian v. Board of Regents, 385 U.S. 589 (1967), the United
States Supreme Court rejected the traditional distinction in con-
stitutional status between public and private employees which had
permitted public employment, including academic employment, to be
"conditioned upon the surrender of constitutional rights which could
not be abridged by direct government action." Id. at 605. Teachers
or other public employees may not"'bhe relegated to a watered-down
version of constitutional rights' solely because they are public
employees." Nat'l Educ. Ass'n, Protecting Teachers Rights, p. 1
(1970), citing Garrity v. New Jersey, 385 U.S. 493, 500 (1967).

The Court in Keyishian stated: "The theory that public employment
which may be denied altogether may be subject to any conditions,
regardless of how unreasonable; has been uniformly rejected."

385 U.S. at 605-06. Applying the Keyishian mandate in Pickering
v. Board of Educ., 391 U.S. 563 (1968), the Court held that a
teacher's exercise of his right to speak on issues of public
importance could not, absent proof of knowing or recklessly made
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statements, furnish the basis for his dismissal.

‘'Under these two cases and the subsequent decisions interpreting
them, it is clear that most courts will protect both college and lower
level teaching personnel against infringement of their constitutional
rights regardless of the presence or absence of tenure, Roth v. Board
of Regents, 310 F.Supp. 972, 976 (W.D. Wis. 1970), and regardless of
whether employment is terminated during the period of an existing con-
tract or whether termination occurs by non-renewal of an expiring
coritract. McLaughlin v. Tilendis, 398 F.2d 287, 289 (7th Cir, 1968).
Accord, Pred v. Board of Public Instr., 415 F.2d 851 (15th Cir. 1969):
Freeman v. Gould Special School Dist., 405 F.2d 1153 (8th Cir. 1969).
Contra, Jones v. Hopper, 410 F.2d 1323 (10th Cir. en banc 1969), cert.
denied, 397 U.S. 991 (1970) (non-tenured teacher terminable at will for
any reason).

The disposition of constitutional claims by academic personnel
will be considered in the following areas: intra and extramural speech,
association, political actiwity, civil rights activity, personal
appearance, private life-style, and loyalty oaths.

A. Out of classroom speech. In Pickering v. Board of Educ., 392
U. S. 563 (1968), a public high school teacher had been discharged for
writing a letter containing some false statements to the editor of a
local paper which criticized the Board of Education's handling of past
bond proposals designed to raise new school revenues. After a full
hearing, the Board of Education determined that the letter had been
detrimental to the efficient operation of the schools and that the in-
terest of the schools required the teacher's dismissal. Reviewing the
case solely on the question whether the Board's findings were supported
by substantial evidence, the State Supreme Court upheld the dismissal.
The United States Supreme Court reversed, holding that "absent proof of
false statements knowingly or recklessly made, a teacher's exercise of
his right to speak on issues of public importance may not furnish the
basis for his dismissal from public employment." Id. at 574. The
court viewed *the problem as being:

to arrive at a balance between the interests of the teacher,
as a citizen, in commenting upon matters of public concern
and the interest of the State, as an employer, in pro-
moting the efficiency of the public services it performs
through its employees. Id. at 568.

The court noted that no question of maintaining either discipline by
immediate superiors or harmony among coworkers was presented, and indi-
cated that to the extent the teacher's statements were true, the insti-
tution could limit his right to speak only if it could show that con-
fidentiality and personal loyalty were necessary to the proper function-
ing of the working relationships involved. Even the fact that the
teacher's carelessly false statements may have damaged the personal
reputations of kis superiors or produced controversy among school per-
sonnel and the public were insufficient grounds for limiting his speech.
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Yamnt

Since Pickering, other courts considering teacher-speech
critical of their employer's policies have reached similar results.
Absent proof of reckless falsehood and actual damage therefron,
or the "kind of close working relationships for which it can
persuasively be claimed that personal loyalty and confidence are
necessary to their proper functioning," Pickering v. United States,
supra, at 570, a teacher's criticism of his superiors or his
employing institution apparently need not be either fair, accurate,
or polite. 1In Puentes v. Board of Educ., 24 N.Y. 2d 996, 250 N.E.
2d 232 (1969), a high school teacher was suspended without pay for
distributing to fellow teachers a stridently critical letter re-
garding his board of education's failure to renew the contract of
a probationary teacher. The New York court found that the in-
accuracies contained in the letter were not intentional falsehoods
and further found no evidence of any actual or threatened damage
to the school system resulting from the letter. Absent proof of
either, the Court held that to permit discipline of teachers for
harsh or even false criticism in an area where criticism is other-
wise permissible would dampen the exercise of free speech and cannot
‘be permitted. See also Nevada v. Board of Regents, 269 F.2d 265
(1954) (professor's inaccurate criticism of college president
together with magazine article criticising administrative operating
procedures held protected activity).

B. Classroom Speech. The United States Supreme Court has
long recognized the importance of free academic inquiry unhampered
by fear of political or economic reprisal. As stated by the Court
in Keyishian v. Board of Regents, supra:

Our Nation is deeply committed to safeguarding academic
freedom, which is of transcedent value to all of us and
not merely to the teachers concerned. That freedom is
therefore a special concern of the First Amendment,
which does not tolerate laws that cast a pall of
orthodoxy over the classroom. 385 U.S. at 603.

"In a thorongh discussion of recent case law concerning intra-

mural speech by professors and other teachers, Robert Chanin,
writing for the National Education Association, has noted the
difficulty of defining the precise perimeters of academic freedam.
Nat'l Educ. Ass'n, Protecting Teacher Rights, supra, at p. 11.
Particular cases, however, do help to establish guidelines.
Teachers may not be prevented from instructing students in the
tenets of political philosophies such as Marxism opposing govern-
mental policies. See Keyishian v. Boar-d of Regents, supra;
Georgia Conf. of AAUP v. Board of Regents, 246 F. Supp. 553

(N.D. Ga. 1965). Similarly, State statutes prohibiting the teach-
ing of certain subjects have been held constitutionally defective.
See, e.g., Meyer v. Nebraska, 262 J.S. 390 (1923) (statute prohibiting
teaching of German to students below eighth grade). So too, teachers
.(.; may not be forced to conform curriculum presentations to the pre-

- cepts of any particular religion or dogma. See Epperson v. Arkansas,

393 U.S. 97. (1968) {state statute prohibiting teaching of evolution).
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In one recent case, the United States Court of Appeals for
the First Circuit reversed the suspension of a high school English
teacher who had assigned his class an article containing a term
described by the court as "a vulgar term for an incestuous son"
and who refused to state as required by the school board that he
would never again use the term in his classroom. Xeefe v. Geanokos,
418 F.2d 359 (1lst Cir. 1969). The court found the bar against
distributing a scholarly article which happened to contain an
offensive term intolerable in an academic setting, commenting that:

If the answer were that the students must be protected
from such exposure, we would fear for tbeir future.

We do not question the good faith of the defendants

in believing that some parents have been offended.
With the greatest of respect to such parents, their
sensibilities are not the full measure of what is
proper education. Id. at 361-£2.

But see Parker v. Board of Educ., 237 F.Supp. 222 (D. Md. 1965j,
aff'd, 348 F.21 464 (4th Cir. 1965), cert. denied, 382 U.S. 1030
(1966) {(upholding non-renewal of non-tenured teacher's contract

where teacher assigned Huxley's Brave New World in violation of

school regulation.)

On the other hand, teachers are not entitled freely to intrude
their own personal views into the classroom. As stated by one
writer,

the use of his classroom by a teacher or professor
deliberately to proselytize for a personal cause or
knowingly to emphasize only that selection of data

best cenforming to his own personal biases is far

beyond the license granted by the freedom of speech

and furnishes precisely the just occasion to gquestion

his fitness to teach. W. Van Alstyne, The Constitutional
Rights of Teachers andé Professors, 1970 bDuke L.J. 841,
856.

In Goldwasser v. Brown, 417 F.2d 1169 (D.C. Cir. 1969), cert. denied
397 U.S. 922 (1970), for example, the District of Columbia

Circuit upheld over a constitutional claim the dismissal of a
civilian instructor employed by the Air Force Language School who
introduced discussion of controversial and unrelated subjects such
as religion, politics, and his personal experience of racial dis-
crimination into classroom hours. See also, In Re Charles Jones,
N.Y. Comm'r of Educ. No. 1895 (Sept. 23, 1970) (dismissal upheld
for repeated use of classroom by teacher to interject his personal
views on political issue unrelated to regular subject matter).

C. Association. A number of recent cases have considered
the constitutional dimensions of restrictions upon teacher-
associational activities. In Keyishian v. Board of Regents, supra,
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the United States Supreme Court invalidated a New York State law
disgqualifying from public educational employment any person be-
longing to any organization advocating the overthrow of the
government by force or violence. The court held that mere member-
ship without participation in unlawful activities does not present
the kind of threat to public service that would justify inter-
ference with an individual's right of free association.

Recent decisions involving teacher participation in union
activity demonstrate a clear trend toward recognition of a teacher's
right to engage in collective bargaining and related activities.

See, e.g., Indianapolis Educ. Ass'n v. Lewallen, No.17808, Slip.Op.at 3
(7th Cir. 1969) (right of teachers to associate for purpose ou
collective bargaining held protected by first and fourteenth
amendments). Other cases holding teachers' right to participation
in collective bargaining and other union activity constitutionally
protected and holding ciaims of interference cognizable under the
Civil Rights Act of 1871, 42 U.S.C. § 1983 (1964)include: American .
FTed. of State, County & Municipal Employees v. Woodward, 406 F.2d
137 (8th Cir, 1969); McLaughlin v. Tilendis, 398 F.2d 287 (7th Cir.
1968) ; Hanovar Township Federation of Teachers v. Hanover Comm.
School Corp., 318 F.Supp. 757 (N.D. Ind. 1970).

D. Political Activity. A governmental interest in preserving
the integrity of public service by divorcing public employment from
partisan political activity has served as justification for state
imposed limitations upon the political activities of public employees.
United Public Workers v. Mitchell, 330 U.S. 75 (1947) (upholding
constitutionality of Hatch Act against first amendment challenge).

A similar rationale has been advanced for limiting the political
activities of teachers. See Jones v. Board of Control, 131 So. 2d
713 (Fla. 1961) (upholding restriction on seeking office applied

to law professor). Mitchell and its progeny, however, are of
questionable validity today in light of the Keyishian and Pickering
holdings that a compelling state interest is necessary to ijustify
conditions upon public employment which interfere with the exercise
of constitutionally protected rights. Thus, several recent decisions
indicate an increasing judicial reluctance to bar teachers from all
forms of political activity. 3In Montgomery v. White, Civ. Action
No. 4933, S8lip Op. (E.D. Tex. Oct. 24, 1969), for example, the
court recognized the possibility of a legitimate school board
interest in protecting its educational activities against undue
political activity substantially disruptive of necessary discipline,
but nevertheless struck down a shool board's ban upon all political
activity by teachers as inconsistent with first amendment freedoms.
See also, DeStefano v. Wilson, 96 N.J. Super. 592, 233 A.2d. 682
(1967) (statute proscribing all forms of political activity by
teachers struck donwn); Minelly v. Oregon, 242 Ore. 490, 411 P.2d

69 (1966) (statute prohibiting public employees from running for
office held unconstitutional). But see, State Emplovyees v.
Wisconsin Board, 298 F.Supp. 339 (W.D. Wis. 1969) (relinguishing
right to seek partisan political office may constitutionally be
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made a condition of employment).

E. Civil Rights Activity. Several recent decisions support
the right of teaching personnel to engage in civil rights activity
promoting social or political reform. In Board of Trustees V.
Davis, 396 F.2d 730 (8th Cir. 1968) the United States Court of
Appeals for the Eighth Circuit found a claim cognizable under the
Civil Rights Act of 1871, 42 U.S.C. § 1983 (1964), in a complaint
by a former college faculty member alleging that his dismissal
was a "direct consequence of his activities relating to the
abolition of corporal punishment in the Arkansas State Penitentiary
and the ensuing publicity through the news media.”" Id. at 731.
Similarly, in Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966),
cert. denied, 385 U.S. 103 (1967), the Fourth Circuit ordered the
reinstatement of a non-tenured faculty member whose contract had
not been renewed because of (as the court found) her activity in
demonstrations against racial discrimination. Accord, Rackley v.
School Dist. No. 5, 258 F.Supp. 676 (D.S.C. 1966). Cf. Rosenfield

v. Malcolm, 65 Cal. 2d 559, 421 P.2d 697, 55 Cal. Rptr. 505 (1967)
(civil rights activity by health officer held protected); Rainey v.
Jackson State College, 39 U,S.L.W., 2391 (5th Cir. Dec. 22, 1970)

(claimed discharge of professor for testifying for defense in
obscenity case held cognizable under Civil Rights Act.)

F. Personal Appearance. The courts have viewed with sﬁspicion
regulations or other attempts at dictating norms for the personal
appearance of faculty members.

Several recent .cases have struck down regulations on hair
length and style on constitutional grounds. See Breen v. Kahl, 296
F.Supp. 702 (W.D. Wis. 1969) (public school regulation of student

‘hair length held unconstitutional under due process clause of

fourteenth amendment); Myers v. Arcata Union High School Dist., 75
Cal. Rptr. 68 (Cal. App. 1969) (school hair length regulation neld
void for vagueness under fourteenth amendment). Finding the wearing
of a beard a form of "symbolic speech," the California Court of
Appeals ordered reinstated a teacher who was dismissed from regular
classroom duties solely because he wore a beard. Finot v. Pasadena
City Board of Educ., 250 Cal App. 2d 189, 58 Cal. Rptr. 520 (1967).
See also, Lucia v. Duggan, 303 F.Supp. 112 (D. Mass. 1969), where a
teacher dismissed for wearing beard was ordered reinstated with
back pay. The Massachusetts court held that upholding the dis-
missal would require an announced policy against beards, notice of
violation thereof, and a fair hearing to determine whether wearing
the beard had materially disrupted the teacher's classroom or the
performance of his duties. Id. at 56. See also, Braxton v. Board
of Public Instruc., 303 F.Supp. 958 (M.D. Fla. 1969) :dismissal of
black teacher refusing to shave off goatee held arbitrary, unreason-
able, : sed on personal preference, and infected with "institutional
racism"). But Cf. Alberda v. Noell, 39 U.S.L.W. 2506 (E.D. Mich.
Feb. 19, 1971) (student and teacher hairstyle regulation; held,
plaintiffs must exhaust state remedies--no substantial federal
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gquestion).

See also Parolisi v. Board of Examiners, 55 Misc. 24 546, 285
N.Y.S. 2d 1936 (Sup. Ct. 1967) (reversing decision to deny teacher
license because of obesity).

G. Private Life Style. Unless aspects of a teacher's private
life can reasonably be found either to bear upon his professional
qualifications or to have a substantial effect upon the operation
of the educational institution involved, the courts are not likely
to support discharge for reasons based upon his private life.

Nat'l Educ. Ass'n, supra, at p. 17. Thus, in Morrison v. State Bd.
of Educ., 1 Cal. 34 214, 416 P.2d 375 (1969), the California Supreme
Court reversed the termination of a teacher who had engaged in a
homosexual relationship with another teacher. See also, McConnel

v. Anderson, 316 F.Supp. 809 (D. Minn. 1970) (state university may
not constitutionally reject employment application by teacher on
basis of his declared homosexuality). Cf., Bruns v. Pomerleau, 319
F.Supp. 58 (D. Md. 1970) (application for employment as policeman
may not be denied solely because applicant is a nudist). Meeting
with similar failure was an attempt to terminate a teacher on the
ground that his use of "vulgar and offensive" language in a letter
to a former student constituted immorality. Jarvella v. Willoughly-
Rastlake City School Dist., 12 Ohio Misc. 288, 233 N_,E.2d 143

(Ct. Comm., P1l. 1967).

H. Loyalty and Other Oaths. Oaths requiring a teacher to
forswear activities or associations he is otherwise constitutionally
entitled to pursue will not withstand constitutional challenge. W.
Van Alstyne, supra., at 847.  Thus, a loyalty oath precluding mem-
bership in a "subversive" organization cannof, without proof of
specific intent to further the organization's illegal aims, be
made a condition of employment. Keyishian v. United States, 385
589 (1267). Similarly, the United States Supreme Court in Shelton
v. Tucker, 364 U.S. 479 (1960) struck down a requirement that a
teacher reveal every association with which he had had a substantial
affiliation during the past five years, on the ground that such a
disclosure requirement substantially inhibited the exercise of
constitutionally protected speech, See also, Stewart v. Washington,
301 F.Supp. 610 (D.D.C. 1969) (sustaining a teacher's challenge to
loyalty oath for employees of the District of Columbia); Champ v.
Board of Public Instruction, 368 U.S. 278 (1961) (rejecting re-

guirement that teacher swear that he has' never lent 'aid, advice,
counsel or influence to the Communist Party"); Wiemar. v. Updegraff,
344 U,.S. 183 (1952) (not now and has not within recent past been
member of or indirectly affiliated with Communist Party or front
organization).

From a review of various loyalty oath cases, Van Alstyne has
concluded that "In all likelihood the State may go no further
than to require that one be willing to affirm a general commitment
to uphold the Constitution and faithfully to perform the duties of
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the position he holds." W. Van Alstyne, supra., at 847.

II. Protection Against Arbitrary Discharge for Non-Tenured Faculty
Members . '

The extent of judicial protection available to non-tenured
faculty members against arbitrary discharge is somewhat uncertain.
Although the principle that faculty members may not be discharged
or otherwise disciplined in violation of first amendment freedoms
is clearly established, the question of whether the constitution
protects against arbitrary, capricious, or unreasonable discharge
or non-retention absent a violation of first amendment rights
remains unsettled. See, Roth v. Board of Regents, supra., at 976.
While past decisions of the Supreme Court have recognized that
"constitutional protection does extend to the public servant whose
exclusion. . . is patently arbitrary," Wieman v. Updegraff, 344 U.S.
183, 192 (1957), the Court in Cafeteria Workers v. McElroy, 367 U.S.
886 (1960) stated that "the interest of a government employee in
retaining his job can be summarily denied. It has become a settled
principle that government employment, in the absence of legislation,
can be revoked at the will of the appointing officer." Id. at 896-
97 (dicta). 4

In McElroy, 367 U.S. 886 (1960), a five~four decision, the
Court upheld the termination of a cook employed by a private firm
operating a food concession at the Naval Gun Factory under the
following circumstances: BAccess to the installation was dependent
upon having an identification badge; the cook was required to
surrender her pass for the reason that she no longer met the
installation's security requirements, thereby requiring termination
of her employment. After balancing the inu. rests of the cook
against those of the governmental function involved, the court
sustained the termination, holding that the cook was not entitled to
notice and a hearing when the reason advanced for her exclusion was
"entirely rational and in accord with the contract" between the
government and her private employer. Id. at 898.

In a recent opinion, the United States Court of Appeals for
the Tenth Circuit cited McElroy for the proposition that govern-
mental employment is terminable at will and held, in effect, that
absent legislation to the contrary, a non-tenured faculty member
may be denied retention for any reason whatsoever, including,
apparently, retaliation for the exercise of a constitutionally
protected right. Jones v. Hopper, 410 F.2d 1323 (10th Cir. 1969).
In Jones, a non-tenured college professor was informed that his
teaching appointment would not be renewed. The professor claimed
the non-retention resulted from his engagement in various con-
stitutionally protected activities, including the founding of an
independent faculty-student publication containing articles
criticizing the war in Viet Nam, commenting on labor problems and
pacifism, and an article objecting to monitored classrooms. Id.
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at 1326. Citing a Colorado statute giving the College Board of
Trustees "power to. . . fail to renew contracts of employees and
other subordinates," Id. at 1328, and noting the expiration of the
professor's contract by its own terms, the Court held that the
complaint failed to allege the infringement of any constitutionally
protected right. "The provision [of Colorado law cited above]
specifically denies an e¥pectancy of continued employment; there-
fore, absent an expectancy, there could be no interest." Id. at
1329 (Citations omitted).

The Fifth and Eighth Circuits have also adopted the lack of
expectancy argument in denying constitutional protection for non-
tenured faculty menbers against arbitrar:- discharge. Pred v. Board
of Public Instr., 415 .24 851 (5th Cir. 1969); Freeman v. Gould
Special School Dist., 405 F.2d 1153 (8th Cir. 1969). The Fifth
Circuit, however, has recognized that the continued renewal of short
term contracts as well as general institutional policies may create
the requisite expectancy. Lucas v. Chapman, 430 F.2d 945, 947
(5th Cir. 1970); Ferguson v. Thomas, 430 F.2d 852 {(5th Cir. 1970).

Other courts, however, have rejected the expectancy argument
entirely and have found a constitutionally protected interest
against arbitrary non-retention, holding that dismissal or non-
retention of faculty members may not rest on a basis wholly un-
supported in fact or wholly without reason. Orr v. Trintner, 318 F. Supp.
1041, 1046 (S.D. Ohio 1970); Roth v. Board of Regents, 310 F. Supp.
973 (W.D. Wis. 1970). Perhaps the leading case in point is Roth v.
Board of Regents, supra.

In Roth, a non-tenured assistant professor who had been in-
volved in controversiec with the administration was informed that
he would not be offered an employment contract for the following
year. No reasons for the decision were given and no hearing was
either offered requested. The complaint alleged that the non-
retention was ‘etaliation against plaintiff for his expressions
of opinion and chat the decision was not made under definite oz
ascertainable standards. '

For the purpose of determining whether the constitution affords
substantive protection against arbitrary non-retention, the court
assumed that no first amendment problem was present. Considering
itself bound by McElroy to base resolution of the guestion upon a
balancing of the interests involved, the court reviewed the
university's interests as follows:

I am called upon to consider the interest of the
university in assembling and preserving a community
of teachers and scholars. I am to consider how vital
it is to this interesc that during a relatively short
initial interval, the university be free arbitrarily
to decide not to re tain a professor, so long as its
decision is not based upon his exercise of freedoms
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secured to him by the Constitution. The concept of
tenure obviously enjoys a rational basis, as well as

a traditional basis. It is reasonable that there be

a time in which to observe a new teacher and scholar
and that the university retain during that time a
considerable latitude in deciding whether he should
remain., It is reasonable that after a period of time,
or after the newcomer has won a certain measure of
acceptance reflected in his academic rank, he should
acquire rather strong protectxon against non-retention;
such an arrangement is conducive to productlve and
perhaps controversial effort. Thus it is reasonable
that there be available a very wide spectrum of reasons,
some subtle and difficult to articulate and *o demon-
strate, for deciding not to retain a newcomf:r or one
who has not yet won sufficient respect fror his
colleagues. And it is reasonable that thereafter

this available spectrum of reasons be sharply narrowed
and confined to those amenable to articulation or
demonstration. Id. at 978-79.

The court also considered the practical effect upon the universities
of .a constitutional rule forbidding non-retention on such an
arbitrary basis:

..., in practice will the university become so in-
hibited that the available spectrums of reascns for
non~retention in the two situations will merge, the
distinction between tenure and absence of tenure will
shrink and disappear, and the university will be un-
able to rid itself of newcomers whose inadequacies

are promptly senszd and grave but not easily defined?
It will not do to 1gnore this danger to the institution
and to its central mission of teaching and research.
Id. at 979.

Agalnst these interests of the educational institution involved,
the court balanced the interest of the individual professor, con-
cluding that to permit his non-retention where the "deciding authority
is utterly mistaken about a particular point of fact," id. at 979,
or when the basis for non-retention is wholly without reason, would
be unjust. The court recognized the severe potential damage to
the non-retained professor and noted that no interest of the
university would be directly. served by permitting wholly arbitrary
non-retention, holding:

The balancing test of Cafeteria Workers v. McElroy
compels the conclusion that under the due process clause
of the Fourteenth Amendment the decision not to retain

a professor employed by a state university may not rest
on a basis wholly unsupported in fact, or on a basis
wholly without reason. Id. at 979.
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The court emphasized that this standard was intended to be
considerably less rigid than the standard of "cause" applied to
termination of tenured faculty members:

Unless this substantial distinction between the two
standards is re cognized in case-by-case application
of the constitutional doctrine here enunciated, the
rationale for the underlying doctrine will be gravely
impaired. To be more direct, in applying the con-
stitutional doctrine, the court will be bound to
respect bases for non-retention enjoying minimal
factual support and bases for non-retention supported
by subtle reasons.

11T, Procedural Due Process Reguirementi.

Whatever substantive protections +that are available for .the
protection of teacher rights are likely to be meaningless without
procedural safeguards designed to ensure their implementation. As
noted by one writer, "Post-termination judicial remedies for teachers,
like post~suspension remedies for students or post-eviction remedies
for tenants, are often simply too little and too late." W. Van
Alstyne, supra. at 860 (citations omitted).

In recognition of this need, procedural guarantees for faculty
members derive from several sources, including statutory and con-
tractual tenure systems, and, to an increasing extent, the due
process clause of the Fourteenth Amendment.

Statutory tenure systems in the majority of states applicable
to primary and secondary school districts but not to public universi-
ties establish a procedure for discharge or demotion. Note,
Developments in the Law~-Academic Freedom, 81 Harv. L. Rev. 1045,
1086 (1968). Typically, these statutory tenure systems require
written notice of intent to discharge or demote together with a
statement of reasons. The teacher may then request an open or
closed hearing before the school board with the opportunity to be
represented by counsel, to present evidence and to cross-examine
witnesses under ocath. Some form of appeal is also provided. 1d.

In a variety of public, private, and sectarian educational institu-
tions, tenure systems providing procedural guarantees have been
adopted by the governing board or by regulation or by-~law. Note,

81 Harv. L. Rev. 1045, 1100 (1968). Institutional tenure regula-
tions, however, may be denied judicial enforcement on the theory

that the rules illegally inhibit the power of the appointing authority
to dismiss without cause. E.g., Worzella v. Board of Regents of
Educ., 77 S. D. 447, 93 N. W. 24 411 (1958) (institutional system
requiring just cause for dismissal of tenured faculty member denied
enforcement as unlawfully limiting power of board of trustees).
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A third source of procedural guarantees for non-tenured
members and for teachers employed by institutions having no tenure
system is the due process clause of the Fourteenth Amendment.
Recent case law demonstrates a possible trend toward recognition
of constitutionally compelled procedural guarantees for faculty
members involved in discharge proceedings. Although the Supreme
Court has not yvet clearly held that faculty members, tenured or
non-tenured, are entitled to procedural due process, support for
the proposition may be found in several opinions. In Slochower v.
Board of Higher Educ., 350 U.S. 551 (1956), for example, the Court
held that the summary dismissal of a professor at a public college
for refusing on firfth amendment grounds to answer a question relating
to his official conduct violated due process. The court found an
unconstitutional unfairness in the proceedings leading to the
professor's discharge, commenting that:

This is not to say that Slochower has a constitutional
right to be an associate professor of German at
Brooklyn College. The State has broad powers in the
selection and discharge of its employees; and it may

be that proper inquiry would show Slochower's continued
employment to be inconsistent with a real interest of
the State. But there has been no such inquiry here. We
hold that the summary dismissal of appellant wviolates
due process of law. Id. at 559.

This same case was cited by the United States Supreme Court only last
vear for the proposition that procedural due process must be
afforded one who faces discharge from public employment. W. Van
Alstyne, supra. at 864, citing Goldberg v. Kelly, 397 U.S. 254,
262~-63 (1970) (dicta). But see Cafeteria Workers v. McElroy, 367
U.S. 886 (1960) (military regulation construed to permit discharge
without notice or hearing). Despite the lack of direct endorsement
by the Supreme Court, the basic premise that some procedural safe-
guards are necessary to the effective implementation of teachers'
substantive rights and are thus constitutionally compelled has been
recognized by a number of lower federal courts. See e.g., Roth v.
Board of Regents, 310 F. Supp. 972 (W.D. Wis. 1970) (notice and
hearing if requested required for non-retention of non-tenured
college faculty member); Goude v. Joint School Dist., 310 F. Supp.
984 (W.D. Wis. 1970) (notice and hearing required for non-retention
of public high school teacher).

In reaching its conclusion that procedural safeguards were
constitutionally required, the court in Roth v. Board cf Regents,
supra, noted that "Substantive constitutional protection for a
vniversity professor against non-retention in violation of his
First Amendment rights or arbitrary non-retention is useless without
procedural safeguards." Id. at 979-80.

With respect to the type of procedure reqguired, the Court in
Roth held that "minimal procedural due process includes a statement
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of the reason: why the university intends not to retain the professor,
notice of a hearing at which he may respond to the stated reasons,

and a hearing if the professor appears at the appointed time and
place.” Id. at 980. At such a hearing the professor must have a
reasonable opportunity to subwit evidence relevant to the stated
reasons. The court further held that the burden of going forward
and the burden of proof rests with the professor, saying:

Only if he makes a reasonable showing that the stated
reasons are wholly inappropriate as a basis for
decision or that they are wholly without basis in
fact would the university administration become
obliged to show that the stated reasons are not in-
appropriate or that they have a basis in fact." Id.

Other decisiowns requiring procedural safeguards include: Orr
v. Trintnexr, 318 F. Supp. 1041, 1046 (S.D. Ohio 1970) {(termination

of non-tenured high school teacher requires statement of reasons,
notice, hearing and written decision thereon); Ferguson v. Thomas,

430 F.2d 852 (5th Ccir. 1970) (tenured college professor who opposed
termination for cause must be given notice of reasons, list of
witnesses, and hezring before academically expert and impartial
tribunal); Lucas v. Chapman, 430 F.2d 945 (5th Cir. 1970) (non-tenured
college professor contending non-renewal of contract violates first
amendment rights must have nctice and hearing); Gouge v. Joint School
Dist. No. 1, 301 F. Supp. 984 (W. D. Wis. 1970).

Some courts, however, have refused to find procedural guarantee
constitutionally compelled for non-tenured faculty members. See
Jones v. Hopper, 410 F.2d 1323 (10th Cir. 1969) (neither notice nor

hearing required for termination of non~tenured faculty member);
Lucas v. Chapman, supra (no procedural reguirements for non-tenured

faculty unless claimed infringement of first amendment rights);
Drown v. Portsmouth School Dist., 39 U.S.L.W. 2371 ({(lst Cir. 1971),

pet. for cert. filed, 39 U.S.L.W. 3501 (May 11, 1971) {non-retention
of non-tenured teacher requires statement of reasons but no
administrative hearing).

IV. The Concept of "Just Cause" for Termination of Tenured Faculty
Members.

State statutes and institutional policies establishing tenure
systems for teachers commonly provide that tenured teachers serve
" ' during good behavior and efficient and competent service' until
some specified age is reached, at which time . . . [they] may be
retired or continued without tenure." Note, Developments in the Law--
Academic Freedom, 81 Harv. L. Rev. 1045, 1095 (1968). The tenure
statutes and individual systems usually specify causes justifying
dismissal. Freguently included grounds are the following: incompe-
tency, insubordination, immorality, neglect of duty and physical or
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mental unfitness. Note, 81 Harv. L. Rev., supra. at 1095. Other
causes sometimes specified include "cruelty, drunkenness, conduct
unbecoming a teacher, conviction of a felony or a crime involving
moral turpitude, or failure to give evidence of professional growth,"
14, and some catch-all category such as "other sufficient cause."

Cases finding sufficient cause for dismissal of tenured faculty
members include the following: Scott v. Board of Educ., 20 Ill. App.
2@ 292, 156 N.E. 2d 1 (1959) {(continued public intoxication resulting
in public scandal); Tracy v. School Dist. No. 22, 70 Wyo. 1, 243
P.2d 932 (1952) (drinking on school grounds); Gover v. Stovall, 237
Ky. 172, 35 S.W. 24 24 (1931) (male teacher entering schoolgrounds
at night with woman under suspicious circumstances); Jenkins v. Board

of Educ., 294 F.2d 260 (D.C. Cir. 1961) (per curiam) (dismissal of
principal upheld even where principal acquitted in criminal pro-
cecdings charging "conduct against morality"); Palo Verde Sch. Dist.
v. Henesy, 88 Cal. Rptr. 570, 9 Cal. App. 3d 967 (1970) (tenured
junior college professor's dismissal for removing public address
speaker from classroom and for repeated use of vulgar language and
gestures upheld); Goldsmith v. Board of Educ., 66 Cal. App. 157, 225
P. 783 (1924) (advocating election of particular candidate for office
of superintendent of schools).

Cases finding insufficient cause generally raise constitutional
issues and are discussed in other sections of this memorandum.

CONCLUSION

It is apparent from an analysis of the Keyishian and Pickering
decisions and from the subsequent cases interpreting them that the
courts have moved steadily toward the development of substantive
constitutional protections for academic personnel, particularly
with regard to first amendment freedoms. Whether or not the
constitution protects against arbitrary discharge faculty members
who have not attained tenure status or who are employed by institu-
tions having no tenure system, however, is still unclear. Similarly
unsettled is the question whether the constitution compels due
process in terminating academic personnel, and if so, what type of
procedure is required.

_ Respectfully submitted,

Mary Lou Godke
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