DOCUMENT RESUME

ED 052 696 HE 002 306

AUTHOR McFarlane, William H.3; Wheeler, Charles L.

TITLE Legal and Political Issues of State Aid for Private
Higher Education.

INSTITUTION Southern Regional Education Board, Atlanta, Ga.

PUB DATE 71

NOTE 79p.

AVATILABLE FROM Southern Regional Education Beoard, 130 Sixth Street,
N.W., Atianta, Georgia (2.25)

EDRS PRICE EDRS Price MF-$50.65 HC-$3.29

DESCRIPTORS *Court Litigation, Fducational Finance, *Financial
Support, Higker Education, *Legal Problems, *Private
Colleges, Southern States, *State Aid

ABSTRACT

This report on state support for private higher
education expands a 1969 survey of national trends prepared for the
Southern Regional Education SBoard. It presents the findings of
several empirical studies which: (1) examine varioas legal
constraints and judicial interpretations related *“o tax
appropriations for private schools; and (2) examine the attitudes of
Southern education and political leaders toward basic questions in
this area. A review cf the findings shows there is much more
flexibility than generally supposed both in the state support
measures that could be adopted and in the respondentst! attitudes
toward specific types of state aid. The appendices include specific
pertinent state constitutional provisions, legal decisions on "The
Degree of Entanglement Standard" and purchase of secular services
from parochial schools, early cases jinvolving state aid, and the
questionnaire sent to political and educational officials. (JS)




EN052696

ATRTEN
-

e
(e
ot
bt

T

- LEGAL AND POLlTJ,gWAML ISSUES |L
| STATE AID FOR PRIVATE HIGHER™ Ebﬁ

William H. McFarlane
Charles L. Wheeler

OFFICE OF EDUCATION

THIS DOCUMENT HAS BEEN REPRO-
DUCED EXACTLY AS RECEIVED FROM
THE PERSON OR ORGANIZATION ORIG-
INATING IT. POINTS OF VIEW OR OPIN-
IONS STATED DO NOT NECESSARILY
REPRESENT OFFICIAL OFFICE OF EDU-
CATION POSITION OR PULICY.

(% U.S. DEPARTMENT OF HEALTH,
EDUCATION & WELFARE

El{lc

LA 0 SOUTHERN REGIONAL
I N EDUCATION BOARD

~—
(e



ED052696

LEGAL AND POLITICAL ISSUES OF
STATE AID FOR PRIVATE HIGHER EDUCATION

by

william H. McFarlane

Chairman, Humanities

George Mason College
of the University of Virginia

Charles L. Wheeler

Director, North Carolina
Higher Education Facilities Commission

Southern Regional Education Board
130 Sixth Street, N.W.
Atlanta, Georgia 30313
1971

$2.25



CONTENTS

Foreword ...l PP v
Acknowledgements ......... ... il viii
Chapter I: Introduction ... ...t ..., 1
Chapter 1l: The First Amendment And State Support

for Private Higher Education ....................... 7
Chapter 1l1: State Level Legal Issues ........................... 25
Chapter 1V: State Level Pol'tical Attitudes In The

Southern Region: An Opinion Survey.............. 39
Chapter V: A Look To The Future ............................ 55
Appendix A L. 65
Appendix B ... ..o 69
Appendix C ... 73
Appendix D ..o 75



O

ERIC

Aruitoxt provided by Eic:

FOREWORD

Higher educatior in the South, as elsewhere in the nation, is in a
period of transition. One of the most noticeable changes is the rapid
growth of public institutions. Private college enrollments have
slipped from 60 percent to 20 percent of the total in the last 30 years.

Although the quantitative role of private colleges has diminished
during this period of transition, their contribution, in many ways, is
as great as ever. If their financial position is seriously threatened,
should state governments be concerned? This question was explored
by William H. McFarlane in 2 1969 SREB report, State Support for
Private Higher Education?

Dr. McFarlane, in co-authorship with Charles L. Wheeler, now
pursues the further question, What kinds and what degree of state
support are indeed possible under existing iagal and political con-
straints? The analysis is bused on examination of up-to-date factual
materials and merits careful attention. While the report may not offer
solutions to everyone’s satisfaction, it offers much substance for
deliberaiion. The review of legal issues reveals that there is much
more elbowroom for adoption of specific state support measures—if
desired—than is generally realized. The review of educational and
political leadership attitudes shows that very few respondents re-
jected every type of specific state aid to private institutions.

If this paper contributes to further understanding, leads to ad-
ditional investigation and stimulates discussion, it will serve a
werthy purpose in the promotion of relevant higher education for
Southern needs.

Winfred L. Godwin
President
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Chapter |

INTRODUCTION

This report on state support for private higher education expands a
1969 survey of national trends prepared for the Southern Regional
Education Board. Itis concerned primarily with the legal and political
issues of private sector subsidies, particularly within the Southern
region. Its major purpose is to present the findings of several em-
pirical studies- which (1) examine various legal constraints and
judicial interpretations relative to tax appropriations for nonpubiic
institutions of higher learning, and (2} report upon the attitudes of
Southern educational and political lLaders toward basic questions in
this area. A final summary looks at the future implications of these
findings.

Although this report is mainly regional in its emphasis, the
dimension; of the problem it addresses are national in scope. In most
states, fiscal dislocations in higher education’s private sector are
generating widespread concern among state decisionmakers. The
basic questions involve responsibilities of state governments in
responding to these concerns.

Atthe heart of the problem is a developing economic crisis which
is imposing excessive pressures on both public and private budgets
for higher education.’ In general, there is a steadily widening gap
between the level of costs required to maintain higher education in
an inflationary economy and the levels of income that public and
private constituencies are able or willing to provide for its support.
State governments are in an especially difficult spot as tax pro-
ductivity reaches a saturation point relative to the costs of govern-
mental services of all kinds. Even so, immediate problems are far
more severe in the private sector, for the very survival of private
colleges and universities as viable financial enterprises is at stake.

In this respect, one aspect of the general crisis is particularly
disturbing. To some extent, inequities generated by the recent mas-
sive growth of public higher education are threatening to drive some
private colleges out of business. Though public leaders have been

P According to recent estimates of the Carnegie Commission on Higher Education,
nearly two-thirds of all U, S. colleges and universities are “in financial difficolty” or
“are heading for financial trouble.”

6
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slow to acknowledge the facts, state governments have come close
to creating a noncompetitive public market in advanced learning.
This development has adverse consequences for public and private
institutions alike.

Forall intents and purposes, higlier education is now more than
ever an essentially public enterprise. It is increasingly dominated
by state-financed systems of public universities, senior colleges and
community colleges. Over the past decade especially, state policies
have emphasized the massive development of these systems with
little or no attention to their possible impacts on existing private
institutions. States continue to build and operate new public in-
stitutions, or to expand public programs, frequently duplicating
recources of nonpublic institutions. Many private institutions, some
of which depend heavily and sometimes almost exclusively on tui-
tion income to balance their budgets, are now operating with excess
enroliment capacities, while low-tuition public institutions are
capturing larger and larger shares of todal enrollments. Private
educators frequently express alarin at the possibility of an evolving
public monopoly in higher education.

Cornpetitive inequities have combined with inflation and stag-
nation in the private economy to push private institutions toward
the brink cf insolvency and in some instances over it. This, in turn,
increases the demand on public budgets for higher education, for
example, to take over faltering private institutions, to accommodate
students who might otherwise enroll in private institutions, or to
replace high-cost programs which even the more affluent private
institutions can no longer finance out of current income. Even
without these additional pressures, state systems are desperate for
funds to provide opportunities and services which are normally
expected of public institutions.

In many states, therefore, the possible collapse of the private
structure for higher education is bzing viewed with concern, ec-
pecially because the resulting gap might overextend public systems
that are already creating heavy pressures on state budgets. At the
same time, private colleges and .niversities are organizing to bring
the corresponding aspects of thieir own plight into clearer public
focus. The resulting thrust of these intersecting concerns appears to
be a major factor in the spreading emphasis upon state support for
private higher education.

Wherever private colleges and universities are concentrated,
state subsidies for the faltering private sector already comprise a
current or impending issue. The 1969 SREB report (State Support
for Private Higher Education?) identified expanding subsidy pro-
grams in more than 30 states. Since the middle 196us, the case for
additional tax support of the private scctor has been advanced in a
dozen or more states.

Increasingly, the issues which arise in this connection are being
incorporated in the larger problems of governmental planning for
adequate statewide systems of higher education. According to one
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recent survey,? official planning agencies in 14 states have varying
degrees of responsibility for the private sector as one component in
overall planning for higher education. Other states have involved
the private sector in various ways including, for example, statewide
studies, advisory groups, and formal or informal consortia of public
and private colleges.

In many instances, tax subsidies for the private sector appear to
offer an especially promising approach to the fiscal dilemmas in
both sectors. For example, tuition equalization scholarships would
tend to restore competition between private and public sectors in
the student market, utilizing excess enrollment capacities in the one,
while reducing overenrollment pressures in the other. Expansion of
such arrangernents as service contracts between states and private
institutions could provide funds needed to balance private operating
budgets while reducing the public costs of providing comparable
services in fully subsidized state institutions. Overall, appropriate
involvement of private institutions in state-financed programs of
higher education could restore a reasonable balance between the
two sectors in meeting large public needs and expectations.

Changesin this direction would obviously involve closer relation-
ships between state government and independent institutions. One
of the more basic concerns would be the extent to which private
institutions could become formally involved in public service of this
sort, and at the same time maintain their essential independence.
Equally important would be the form and substance of financial
arrangements that would be administratively feasible as well as
legally permissible.

Certain characteristics which are common to the Southern region
make the implications of private sector subsidies an especially
crucial issue for the future of Southern higher education. Particularly
important is the fact that the South’s economy does not yet sustain
a total structure for higher education which provides comparable
opportunities, services or levels of quality with respect to other
regions or national norms. Thus, the need to maintain a balanced
public-private stucture is proportionately more critical in the South
than elsewhere.

An examination of the technical requirements for effective state
subsidy programs is beyond the scope of this report. Instead, the
focus is upon the legal and political uncertainties of the total ques-
tion. In some states, limited subsidies for private higher education
comprise a long-established tradition. In others, the practice is
virtually nonexistent. As an integral aspect of state policies for
higher educationalfinance, however, the issue tends to raise vigorous
protests everywhere, sometimes involving -~urt challenges of
specific subsidy programs. In the Southern regi.un, as elsewhere, in-
creasing efforts to promote broacer structures of tax support for
private institutions can easily provoke intensified public controversy.

2 ouise Abrahams, State Planning in Higher Education {(Washington: The Academy
for Educational Development, Inc., 1969).

8
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But if public views on private sector subsidies become polarized
in terms of negative politica! reactions and uncertain legal guide-
lines, educational and economic needs are certain to be obscured.
In other words, the need for comprehensive state action to co-
ordinate balanced public-private structures for higher education is
not likely to get serious consideration if the possibility of private
sector subsidies is rejected a priori as to controversial.

Future state patterns for public-private ccordination will, in any
event, be largely determined by the prevailing attitudes of state
leaders who are ina position to influence the development of govern-
mental policies on higher educational finance. It is not likely that
constructive responses will develop if decisions are formulated in an
atmosphere of uncertainty and contention. Accordingly, this study
was conceived primarily to clarify the legal parameters of the state
support issue in terms of constitutional and statutory provisions
that prescribe the conditions under which public monies may be
channeled into the private sector of higher education. A secondary
purpose was to test current political sentiment on state support for
private higher education as a partial answer to emerging fiscal
difficulties.

To accomplish the major purpose, the inquiry was mainly
directed to the histery of legal relationships between government
and private education; and more especially, to key judicial inter-
pretations of constitutional law at federal and state levels which bear
upon the validity and propriety of these relationships. To test
political sentiment, an opinion survey was conducted among re-
gional leaders in government and education on various aspects of
the state support issue.

In all important respects, the findings of the study substantiate
the authors’ initial 2ssumptions that the legal and political case for
private sector subsidies is a refatively strong one. The evidence
indicates in particular:

1. That historical and judicial interpretations of the First Amend-
ment to the federal Constitution suggest a general framework
in which certain types of private sector subsidies are con-
stitutionally appropriate,

2. That judicial interpretations of constitutional provisions
among SREB states are sufficiently flexible to permit r~spon-
sive development of state-coordinated private subsic.es,

3. That political and educational leaders in the Southern region,
while expressing a variety of reservations about the principle
of state support for private higher education, appear to accept
the need for state subsidies as a practical matter, in order to
maintain a strong public-private structure for higher edu-
cation.

In sum, the findings on legal doctrine {Chapters il and 111) pre-
sent a contemporary view of constitutional interpretations that are
compatible with the principle of state suppor: for private higher
education. From this perspective, it appears that the controversy
over state support involves political attitudes more than legal un-

9
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certainties. But with respect to political leadership, the findings of
the opinion survey in Chapter IV suggest that the question is not as
controversial as it seems. In fact, favorable attitudes were ex-
pressed toward certain types of subsidies, including student aid
and service contracts.

Despite such evidence, there are additional reasons for believing
that the issues being considered here are still reiatively quiescent
throughout the Southern region as a whole.? Given the pressing
nature of the problem, this report is especially timely in its effort to
bring the legal and political issues into focus. Its findings should
help SREB states to reevaluate their own internal problems con-
cerning the state support question.

3 As noted in Chapter 1V, for example, a significant number of elected officials in the
SREB region apparently do not regard the financial problems of private higher
education as much of a public issue.
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Chapter 11

THE FIRST AMENDMENT AND STATE SUPPORT
FOR PRIVATE HIGHER EDUCATION

The Basic Issues

Legally, contentions over state support for private higher education
tend to center on the difficulties of defining permissible govern-
mental relationships involving any kind of sectarian institution or
activity. This chapter will focus on the problem in terms of the First
Amendment to the federal Constitution.

The so-called “establishment clause” of the First Amendment is
regarded by some to have erected a legal “wall of separation” be-
tween government and religion. Mariy court challenges on the
church-state issue arise from protests against fiscal breaches of the
wall which involve public support for church-related schools or
their students.

The sensitivity of the church-state issue, moreover, tends to
make putative legal constraints politically binding on nonsectarian
private education as well. For example, proposals for private college
aid have sometimes failed to gain legislative approval because they
would discriminate against church-related colleges. Accordingly,
judicial interpretations of church-siate issues are fundamental to
the state support issue for all of private higher education, despite
the fact that many private colleges are wholly secular in their
origins and current status.

Obviously, the “wall of separation” view favors those who hold
that tax grants to private colleges are not legitimate for any purpose
whatever. But in the opposing legal context of what has been calied
the “American tradition” of church-stateralations, the view emerges
that separation is a question of degree. Under this view, state
governments have considerably more discretion in supporting pri-
vate education than would otherwise appear. This chapter first
considers the historical substance of the “American tradition,” and
then the essentials of recent Supreme Court cases which have rather
consistently accommodated establishment clause interpretations to
the more flexible limitations implied by the “American tradition.”

The Establishment Clause

The First Amendment to the United States Constitution provides,
among other things, that “the Congress shall make no law respecting

13
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an establishmeny of religion. . ..” This provision is known as the
“establishment clause.”

The First Amendment, by its own express terms, is applicable
only to the Congress of the United States.* The Supreme Court, how-
ever, has incorporated the “establishment clause” within the
meaning of the word “liberty” of the due process clause oi the
Fourteenth Amendment which prohibits the states from depriving
“any person of life, liberty, or property, without due process of
law. . . .”5 The establishment clause, therefore, is applicable to both
federal and state involvement in matters of religion and becomes
especially important to a consideration of state <upport of private
higher education.

The establishment clause, however, unfortunately provides little
guidance for its application to specific current situations. The term
is vague and ambiguous in terms of modern American society. But
courts have long relied upon contemporaneous construction of con-
stitutional and statutory provisions which were vague or ambiguous.$
As early as 1819, the United States Supreme Court turned to con-
temporaneous construction in interpreting the Constitution.?

As a first step, therefore, one must look to the history of the time
in ascertaining the meaning of the establishment clause. To the
framers, based on their contemporary experience, the phrase “an
establishment of religion” related to an alliance between church and
state with the following general characteristics:®

1. A state church officially recognized and protected by the

sovereign;

2. A state church whose members alone were eligible to vote, to

hold public office, and to practice a profession;

3. A state church which compelled religious orthodoxy under

penalty of fine and imprisonment;

4. A state church willing to expel dissenters from the common-

wealth;

5. A state church financed by tax=s upon all members of the

community;

6. A state church which alone could freely hold public worship

and evangelize;

7. A state church which alone could perform valid marriages,

burials, etc.

Most of the colonies had “established” churches. The Congrega-
tional church was dominant as the state church in New England and
the Anglican church in the South. The study just cited is replete with

4Barron v. Mayor and City of Baltimore, 32 U.S. (7 Petus) 243 (1833).
5 Everson v. Board of Education, 330 U.S. 1 (1947).

616 C.).S. 387, “Constitutional Law,” sec. 98.
7McColloch v. Maryland, 17 U.S. (4 Wheat) 316, 406 (1819).

8 Chester James Antieau, Arthur T. Downey, and Edward C. Roberts, freedom From
Federal Establishment (Milwaukee: The Bruce Publishing Company, 1964), p.1.

12
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carefully documented details of their oppression of dissenters, both
Protestant and Catholic, of religious limitations on the right to hold
public office, of public taxation to support the state church, and of
other characteristics of an establishment.® The term “establishment
of religion” appears clearly to have applied to a state church en-
joving a preferred position in relation to all other religions.

Contemporaneous Construction

The history of the perriod ‘mmediately subsequent to the ratification
of the First Amendn.ent is vital to its interpretation. Presumably, if
the framers had intenu2d to erect a wall between church and state,
this fa-t would have been reflected in public utterances at the time,
in coun. decisions, and in the actions of sessions of the Congress
which immediately followed.

But instead of erecting a wall of separation, the framers
apparently intended to discourage preferential treatment of a par-
ticular denomination. For example, North Carolina and Rhode Island
ratified wne Constitutior: after the Bill of Rights had gone to the
President. Both conventions adopted declarations of principle stat-
ing in identical language:

No particular religious sect or society ought to be
favored or established by law, in preference to others.

Similar attitudes are evident in a court decision relating to acts
of 1799 and 1801 in which the Virginia legislature attempted to take
away the lands which had been granted to the Episcopal church.
These acts were declared invalid by the United States Supreme Court.
A unanimous opinion, expressed by Justice Story in the somewhat
archaic rhetoric of the time, declares on the one hand that Virginia
could not support an established church, but on the other hand
should r...t deny “equal protection” to any sect. The Court gave the
following interpretation:"

Consistent with the constitution of Virginia, the
legislature could not create or continue a religious
establishment which would have exclusive rights and
prerogatives, or compel the citizens to worship under
a stipulated form of discipline, or to pay taxes to
those whose creed they could not conscientiously
believe. But the free exercise of religion cannot be
justly deemed to be restrained, by aiding with equal
attention the votaries of every sect to perform their
own religious duties, or by establishing funds for the

91bid, pp.1-272.
© Antieau et al, op. cit., p.112.

1 Terrett v. Taylor, 13 U.S. (9 Cranch) 43, 49 (1815).

13
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support of ministers, for public charities, for the
endowment of churches, or for the sepulture of the
dead.

These statements and others which could be quoted strongly
suggest that t"2 intent of the framers was to prohibit a state church
and not to proscribe governmental support for churches in their
efforts to improve society. Rather, the requirement was that aid be
extended on a nondiscriminatory basis.

Implications for Private Education

The above considerations suggest the inherent flexibility of church-
state relations under the “American tradition.” Subsequent historical
developments reinfo ce this interpretation. For example, after the
ratification of the First Amendment, the Congress often made grants
of public lands for schools, without the requirement that the schools
be public.2 This course of action was followed with respect to the
Ohio Territory in 1803, the Indiana Territory in 1804, the Louisiana
Territory in 1811, and the Territory of Michigan in 1818. Townships
were set aside for seminaries of learning in the Alabama Territory in
1818 and the Florida Territory in 1827. Not until 1845 did the Congress
limit the grant of such lands to public schools.

President Thomas Jefferson in 1803 requested and ieceived
ratification of a treaty with the Kaskaskia Indians which provided
$100 toward the support of a Catholic priest to work among the
Indians and the sum of $300 toward the erection of a church. From
1817 to 1825, the War Department gave the mission societies of many
of the principal churches thousands of dollars for work among the
Indians.

Similar patterns of cooperation between government and
churches are reflected in the early development of American
colleges. Pfnister points out that “American higher education began
as neither public nor private” and that the “distinction between state
and private higher education is, in the history of higher education in
our country, a comparatively recent distinction,” possibly “a 20th
century distinction.”’13 At the very least, until state universities and
other public colleges became a major force on the American higher
educational scene, many private institutions were established and
sometimes operated with combined grants from public and private
sources.

The states continued to support both education and religion
during the 19th century. Harvard by 1874 had received more than

12 Antiear et al., op. cit., pp. 163-74.

13 Allan O. Pfnister, “Developing Relationships between Public and Private Higher
Education,” New Directions in Statewide Higher Education Planning and Co-
ordination, Proceedings of the 19th SREB Legislative Work Conference (Atlanta:
Southern Regional Education Board, 1970), pp. 38-39.

14
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$500,000 and 46,000 acres of land.* Ya' -, William and Mary, Dart-
mouth, Columbia, Williams, Bowdoin, Bates, Colby, Middlebury,
Union, Hamilton, Rochester, and Cornell are only a few of the private
institutions of higher education which received public assistance.
State constitutional prohibitions of, or limitations on, state aid to
church-related institutions appear to have been a result of the in-
creasing divisiveness and growing competition between religious
sects.

In terms of early historical evidence, then, it appears that neither
political attitudes nor governmental actions support the view that
tax support for private or church-related organizations is absolutely
prohibited by the establishment clause. Rather, they clearly imply
that the establishment clause requires complete governmental neu-
trality as between various religious sects, not a position of hostility
toward religion as such.

In fact, the framers were accustomed to colonial government
support of religion and placed great importance on the role of
religion in society. Immediately after the ratification of the First
Amendment and for years thereafter, both the federal and state
governments supported the religious as well as the educational and
philanthropic functions of religious groups. The criterion was that
such aid must be aveilable to all religious groups without discrimi-
nation. The reduction or cessation of such aid resulted not from
constitutional difficulties, but primarily because of bitter competi-
tion between church groups for governmental zid.

Implications for Legal Doctrine

As previously noted, Supreme Court decisions are not inconsistent
with the “American tradition” interpretation of the establishment
clause. In addition, they tend tc define specifically what sort of
church-state relationships are, or are not, constitutionally appro-
priate under the estabiishment clause. The following summary
describes the general limits of these relationships. The particular
cases are then reviewed in some detail in later sections of this
chapter.

At a very general level, for example, the Court appearsto be
saying that church-state relationships cannot, on the one hand, result
in direct governmental support for religious activities, but may, on
the other harid, accommodate the “religious needs of the people” in
appropriate ways. Of more direct concern to the state subsidy issue
are Court decisions from which have emerged the “secular legislative
purpose” doctrine as it applies to government support of church-
related education. The holdings in these decisions tend, on the whole,
to uphold governmental programs which happen incidentally to
support religious activities, when the purpose and primary effect of
such programs is to promote secular objectives in the public interest.

¥ Robert O. Berdahl, “Private Higher Education and State Governments,” Educational
Record, Vol. 51, No. 3 {Summer, 1970).

15
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Under this “purpose and primary effect’’ test, for example, the flow
of governmental funds to a church-related institution will survive an
establishment clause challenge, if there is a secular legislative
purpose and a primary effect that neither advances nor inhibits
religion. Such governmental programs will be upheld despite the
fact that an incidental benefit to religion or a religious orgaunization
may result. _

Many advocates of state support for private education {including
some respondents to the survey described in Chapter IV of this
report} believe such support may be legally valid only if it conforms
to what has become known as the “child benefit theory.” Such a
doctrine may possibly be inferred from favorable decisions in which
the facts of the case involved aid to students and not support of the
institutions themselves. The evidence indicates, however, that the
actual holdings in such cases are based more directly on the “secular
legislative purpose” doctrinz. But in any event, the underlying theme
remains; church-state relaiionships do not violate the establishment
clause when a clear pubiic interest is involved and the benefits
conferred-upon religion are merely incidental.

The “American tradition,” then, embraces governmental neu-
trality in religious matters as well as governmental accommodation
to the religious needs of the people. Additionally, it appears that
government may be involved with religious organizations that serve
the public interest so long as the resulting benefit to religion is only
incidental. This concept of church-state relations effectively denies
that an impenetrable “wall of separation” is constitutionally required.
Furthermore, the inherently flexible nature of these relations is
substantiated by a long historical record of church-state cooperation
and by emerging legal doctorine which incorporates such guidelines
as secular legislative purpose and child benefit.

Itis noted, however, that precise limits cannot be drawn in these
matters. Other concerns bear upon the issue and are also reflected
in various court decisions. For example, the celebrated Horace Mann
case in Maryland (discussed later in this chapter) has asserted that
the “degree of religiosity” of a church-related institution receiving
government support may affect the legal validity of such support.
While the Supreme Court has not yet dealt with this concept, a
number of lower court cases have involved challenges to government
aid programs based in part on Horace Mann. In one of its most recent
cases (Walz v. Tax Commission of New York City), the Supreme
Court has indicated that the ““degree of entanglement” can be a
decisive factor in determining the propriety of specific church-state
relationships.

On the whole, however, judicial precedents support the proposi-
tion that government may use church-related organizations to
accomplish public purposes without violating the establishment
clause. The Supreme Court has long recognized that church-related
institutions such as universities and hospitais can be primarily
secular in their corporate nature, and that sectarian schools perform
secular functions even though founded ard operated by religious

16
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sects. These and other relevant issues will be described in the fol-
lowing review of selected court cases, some of which involve other
questions than “the wall of separation” imputed to the establishment
clause.

Direct Support vs. incidental Benefits

Supreme Court decisions directly applying the establishment clause
to state support of church-related education (but not necessarily
higher education) are of relatively recent vintage. Not until 1947 did
the Court undertake to examine the limitations of the establishment
clause on governmental power in this area.

In three cases between 1947 and 1952, the limitations of the
establishment clause are defined in very general terms that (1) pro-
hibit direct governmental support for religion, but (2) permit inci-
dental benefits and (3) declare a position of neutrality as between
sects while denouncing a position of hostility toward religion as
contrary to the American tradition.

Everson v. Board of Education

The issue in Everson was whether a board of education, acting
persuant to a New Jersey statute, had violated the establishment
clause.’ The procedure at issue was the expenditure of p*iblic funds
toreimburse the parents of Cathalic parochial school students for the
cost of sending their children to school on the public bus transporta-
tion system,

In speaking for the majority, Justice Black quoted Thomas
jefferson on the “wall of separation” and went on to observe:

The “establishment of religion” clause of the First
Amendment means at least this:...No tax in any
amount, large or small, can be levied to support any
religious activities of institutions, whatever they may
be called, or whatever form they may adopt to teach
or practice religion.

The force of such remarks seemed to spell trouble for the New
jersey procedure. Yet the majority opinion in Everson also stressed,
“Itis much too late to argue that legislation intended to facilitate the
opportunity of children to get a secular education serves no public
purpose.” Moreover, in this and other cases, the ‘‘wall of separation”
is always invoked with reference to governmental involvement in
matters of religious dogma.

At any rate, the language of Everson seems in some respects to
vacillate between opposing views of the establishment clause and has
been quoted by both opponents and advocates of public aid pro-
grams. Butin full context, the clearest impression is that the majority
decision prohibits only direct, substantive support of religion per se.

5 See Footnote 5.
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For in fact, the Court held that the bus transportation subsidy did
not constitute prohibited support of a religious institution. The
Court also recognized that the church might benefit indirectly from
the subsidy:

Itis undoubtedly true that children are heiped to get
to church schools. There is even a possibility that
some of the children might not be sent to the church
schools if the parents were compelled to pay their
children’s bus fares out of their own pockets when
transportation to a public school! would have been
paid for by the state.

The basic significance of Everson therefore appears to be that
incidental benefit to a religious organization does not of itself place
a governmental spending program in violation of the establishment
clause.

McCollum v. Board of Education

The next establishment clause case considered by the Court was
McCollum v. Board of Education in 1948.% This case involved a
challenge to the “released time” program in Illinois. At issue was a
system under which students who desired to participate were re-
leased for half an hour each week to attend religious instruction on
school premises. The instruction was provided by persons paid by
various churches or church organizations in the community.

Speaking for the Court, Justice Black said:

Here not only are the State’s tax-supported public
school buiidings used for the ddissemination of re-
ligious doctrines. The Siate at;0 affords sectarian
groups an invalid aid in that it helps to provide pupils
for their religious classes through use of the State’s
compulsory public school machinery. This is not
separation of Church and State.

Thus, the Court held that the program fell “squarely under the
ban of the First Amendment” because it involved the use of “the tax-
established and tax-supported pub'ic school system to aid religious
groups to spread their faith.”

Zorach v. Clauson

Yet four years later the Court, in Zorach v. Clauson, considered
New York’s “released time” program, with different results.’? The
New York program was similar to that in lllinois, except that the
classes were held off public school premises.

6 333 U.S. 203 (1948).
17343 U. 6. 306 (1952).
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In upholding the New York program the Court said:

We follow the McCollum case. But we cannot expand
it to cover the present released time program unless
separation of Church and State means that public
institutions can make no adjustments in their sched-
ule to accommodate the religious needs of the peo-
ple. We cannot read into the Bill of Rights such a
philosophy of hostility to religion.

The opinion is significant because it discussed at length the
meaning of separation of church and state. The Court observed that
“the First Amendment does not say that in every anc 1l respects
there shall be a separation of Church and State.” The Court recog-
nized that “the problem, like many problems in constitutional ‘aw,
is one of degree.”

The positive implications of the issue were elaborated in terms
of the “American tradition” as follows.

When the State encourages religious instruction or
cooperates with religious authorities by adjusting the
schedule of public events to sectarian needs, it fol-
lows the best of our traditions. For it then respects
the religious nature of our people and accommodates
the public service to their needs.

The Court defined separation of church and state in terms of
neutrality:

We find no constitutional requirement which makes
it necessary for the government to be hostife to
religion and to throw its weight against efforts. to
widen the effective scope of religious influence. The
government must be neutral when it comes to com-
petition between the sects.

Secular Legislative Purpose

In the next three cases to be considered (1961 through 1968), the
“secular legislative purpose” doctrine emerges clearly. It is to Le
noted in addition that the Court also reaffirmed the permissibility of
incidental benefits and the requirement of governmental neutrality,
while confirming again the ideas that church-related organizations
can indeed perform important secular functions. Of more general
significance is the fact that the first two cases cited (McGowan v.
Maryland and Abington School District v. Schempp), while wholly
unrelated to any question of govaernment support for church-related
education, appear to have established a precedent for the third case
which did involve an educational issue.

19
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McGowan v. Maryland

Maryland’s Sunday closing laws were at issue in McGowan v.
Maryland.’® The decision made two important contributions to
establishment clause doctrine.

The appellants argued that, because Sunday was a day of
religious observance for most Christian sects, the purpose of Sunday
closing laws was to encourage church attendance and participation.
For this reason, they contended that such laws were a prohibited
type of aid to religion.

The Court agreed that “the original laws which dealt with Sun-
day labor were motivated by religious forces.” The Court, however,
upheld Sunday closing laws:

The present purpose and effect of most of them is to
provide a uniform day of rest for all citizens; the fact
that this day is Sunday, a day of particular signifi-
cance for the dominant Christian sects, does not bar

the State from achieving its secular goals. [emphasis
added].

The “purpose and effect” language quoted above anticipated the
constitutional test which has emerged from subsequent decisions.
The Court also reaffirmed that a governmental program which has a
secular purpose and effect will survive a First Amendment challenge,
although it may confer an incidental benefit on religion.

Abington School District v. Schempp

This case involved the constitutionality under the establishment
clause of the widespread practice of starting tne school day by
reading from the Bible.? The opinion reaffirmed the requirement of
neutrality by government in dealing with religion and held that Bible
recitation in the public schools was prohibited by the Establishment
clause.

The Court, citing Everson v. Board of Education, prescribed the
following test:

The test may be stated as follows: what are the
purpose and primary effect of the enactment? If
either is the advancement or inhibition of religion
then the enactmeit exceeds the scope of legislative
power as circumscribed by the Constitution. That is
to say that to withstand the strictures of the estab-
lishment clause there must be a secular legislative
purpose and a primary effect that neither advances
nor inhibits religion.

366 U.S. 420 (1961).
9 374 U.S. 203 (1963).
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Thus, Bible-reading in the public schools failed to meet this test.
But Schempp is especially significant because it endeavored to make
explicit the partially implicit meaning of public purpose touched
upon in prior cases, particularly Everson, Zorach and McGowan. 1t
was, in short, an effort to encapsulate the common meaning of the
cited cases. For example, the citation of Everson a: the end of the
passage quoted above almost certainly means that the Schempp test
would sustain the New Jersey busing statute as having “a secular
legislative purpose and primary effect that neither advances nor
inhibits religion.”

Board of Education v. Allen

The test enunciated in Schempp was applied to an education
question in Board of Education v. Allen.? At issue was New York’s
textbook loan law, under which local school boards were required to
purchase textbooks and lend them without charge te all students in
grades seven through twelve of both public and private schools in
the district.

Citing the “purpose and primary effect” test of the Schempp
case, the Court held that the statutory purpose of the program was
secular, as was its primary effect. Again, in upholding the New York
law, the Court recognized that an incidental benefit to religion might
result, since “perhaps free textbooks make it more likely that some
children choose to attend a sectarian school.”

Everson was summarized at some length in the Allen case. Con-
cerning Everson, (a busing case) the Court stated “We reach the same
result with respect to the New York law. . .” (a textbook case), and
also observed, “The law merely makes available to all children the
benefits of a general program to lend school books free of charge.”

Appellants argued that there was “no such thing as secular
education in a sectarian elementary or secondary school.”2! The
Court rejected this argument, concluding that church-related schools
“are performing, in addition to their sectarian function, the task of
secular education.” The origins of this observation on the dual role
of sectarian schools goes back at least as far as 1925 (Pierce v.
Society of Sisters, 268 U. S. 510). In that instance the conclusions
reached clearly implied that the state’s interest in the quality of its
children’s education would be adequately served by reliance on
secular teaching accompanying religious training in schools super-
vised by the state but operated by a religious order of sisters.

Child-Benefit Theory

Some writers have interpreted the Everson and Allen cases to mean
that aid to the student or his parents wili survive an establishment
clause challenge but that a program which permits funds to flow

20 392 U.S. 236 {1968).

21 Brief for Appellants, Board of Education v. Allen, p.16.
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directly to the church-related institution must fail.22 The majority
opinion in Allen, for example, refers explicitly to the “child benefit”
features of the New Jersey statute which had been chzllenged in
Everson. But in both these cases, the fact that the challenged aid was
to the student or his parents and not directly to the institution is
crucial. However, the argument can be made that in referring to “aid
to the child” the Court was simply describing the facts of the case
and not enunciating a rule of law. This latter view appears to be
substantiated by at least one lower federal court which explicitly
considered the legal implications of Allen.

Specifically, in Tilton v. Finch,?> handed dewn on March 19, 1970,
the United States District Court for the District of Connecticut ex-
pressly rejected the child-benefit theory. This case is a challenge
under the establishment clause against the Higher Education Facil-
ities Act of 1963 which authorizes grants for the construction of
academic facilities to both public and private institutions of higher
education. In upholding grants to church-related colleges, the Court
said:

We are not persuaded by plaintiffs’ argument that
Allen establishes some sort of child-benefit theory
under which direct government aid to church related
educational institutions is not permissible, while
governmant aid to students attending such institu-
tions is permissible because government aid to an
institution in the form of student subsidies is not
direct. Although the challenged statute in Allen
authorized aid to parochial school students and their
parents rather than to the schools themselves, the
Court neither held nor suggested that the identity of
the direct recipient of the aid was the critical factor
in determining the constitutionality of the statute
under the establishment clause. . . [We] view Allen
as confirming the secular purpese and primary effect
test, rather than a child-benefit test. . .

The final view of the district court seems also to hinge in part on
the Supreme Court ’s heavy emphasis in Allen on the right of the state
to assure itself of the quelity of education provided in sectarian
schools, and to take necessury steps to guarantee and enhance that
quality. In providing this emphasis, the Supreme Court cited the 1930
case of Cochran v. Georgia, (281 U. S, 370). In Cochran, the Court
concluded that certain appropriations by the state to purchase school
books had been made for the benefit of the state’s school children
and for the resulting benefit to the state. “Viewing the statute as

2 For one presentation of this argument see G. La Nove, Public Funds for Parochial
Schools? (National Council of Churches, 1963).

3 Tilton v. Finch, 312 F. Supp. 1191 (1970).
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having the effect thus attributed to it, we cannot doubt that the
taxing power of the state is exerted for a public purpose.”

Allen and Cochran suggest, then, that the ‘“state inierest” is
different from and served by “child benefit,” and thus that both may
be viewed essentially as facets of ‘“‘secular legislative purpose.”

Secular or Sectarian?

In view of the ostensible significance of the ‘“secular legislative
purpose” doctrine in defining constitutionally appropriate relation-
ships between church and state, the legal meaning of a secular
institution becomes equally important in determining whether such
purposes are being served in any particular instance.

Through Allen, Pierce and Cochran the Supreme Court had re-
peatedly affirmed the secular functions of sectarian schools. Even
earlier, around the turn of the century, the Court had ruled that
sectarian institutions could be legally regarded as secular corpora-
tions, despite their church affiliations. Though somewhat remote
from current issues on establishment clause doctrine, the findings
in the two cases described below could bear significantly upon the
application of secular legislative purpose to church-state relation-
ship..

Bradfield v. Roberts

In this case, which was decided in 1899, the Supreme Court
rejected an attack on a direct federal grant to a hospital owned and
operated by a corporation whose members were members of various
Catholic orders.? Despite the admitted involvement of the church,
the Court held that the hospital was a nonsectarian and secular
corporation, because it was organized and chartered under an act
of Congress:

Assuming that the hospital is a private eleemosynary
corporation, the fact th=* its members according to
the belief of the compfainant, are members of a
monastic order or sisterhood of the Roman Cathelic
Church, and the further fact that the hospital is con-
ducted under the auspices of said church, are wholly
immaterial, as is also the allegation regarding the
title to its property. The statute [incorporating the
hospital} provides as to its property and makes no
provision for its being held by anyone other than
itseif. The facts above stated do not in the least
change the legal character of the hospital, or make a
religious corporation out of a purely secular one as
constituted by the law of its being. Whether the
individuals who compose the corporation under its
charter happen to be all Roman Catholics, or all

175 U.S. 291 (1899).
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Methodists, or Presbyterians, or Unitarians, or of no
organization at all, is of not the slightest consequence
with reference to the law of its incorporation, nor can
the individual beliefs upon religious matters of the
various incorporators be inquired into. Nor is it
material that the hospital may be conducted under
the auspices of the Roman Catholic Church. To be
conducted under the auspices is ioc be conducted
under the influence or patronage of that church. The
meaning of the allegation is that the church exercises
great and perhaps controlling influence over the
management of the hospital. It must, however, be
managed pursuant to the law of its being. That the
influence of any particular church may be powerful
over the members of a nonsectarian and secular
corporation, incorporated for a certain defined pur-
pose and with clearly-stated powers, is surely not
sufficient to convert such a corporation into a reli-
gious or sectarian body. That fact does not alter the
fegal character of the corporation, which is incorpo-
rated under an act of Congress, and its powers, duties,
and character are to be solely measured by the
charter under which it alone has any legal existence.
.. .Itis simply the case of a secular corporation being
managed by people who hold to the doctrines of the
Roman Catholic Church, but who nevertheless are
managing the corporation according to the law under
which it exists. The charter itself does not limit the
exercise of its corporate powers to the members of
any particular religious denomination, but, on the
contrary, those powers are to be exercised in favor
of anyone seeking the ministrations of that kind of an
institution. All that can be said of the corporation
itself is that it has been incorporated by an act of
Congress, and for its legal powers and duties that act
must be exclusively referred to.

Speer v. Colbert

The Court specifically applied Bradfield in this 1906 case.?s The
question before the Court was whether or not Georgetown University
was a sectarian institution. Georgetown was at that time and is now
operated by the members of the Society of Jesus.

Citing the act of Congress incorporating Georgetown University,
the Court said:

That act must be resorted to as the measure of the
powers and duties, as well to define the character, of

2 200 U. S. 130 (1906).
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the corporation created thereby. (Bradfield v. Rob-
erts, 175 U.S. 291.) Taking the character of the col-
lege from the act of Congress, we are of the opinion
that it is not a sectarian institution.

It is emphasized that the decisions in both Bradfield and Speer
were based on very narrow and technical grounds. Nevertheless, both
cases strongly indicate that the religious affiliations of the personnel
who administer a corporation and discharge its obligations, even
though they are members of religious orders, do not color the cor-
poration sufficiently (if at all} to impart a religious coloration to its
secular activities.

Thus, if a Jesuit institution such as Georgetown University may
be legally regarded as a secular institution, the inference is strong
indeed that other church-related colleges and universities organized
under general federal or state laws occupy the same legal status.

Degrees of Separation

As noted, Bradfield and Speer are historically and perhaps legally
somewhat distant from the establishment clause issues of Everson,
McCollum, Zorach and Allen. The earlier cases concerned the cor-
porate nature of institutions founded and operated by religious
bodies, and neither invoked the establishment clause in their deci-
sions. The recent cases emphasize the establishment ~lause require-
ment to maintain some degree of separation between government
and reiigion.

Two other recent cases, described below, illustrate this latter
point. in Horace Mann League v. Board of Public Works (1966), the
principal question was the “degree of religiosity” of church-related
institutions receiving government support. In Walz v. Tax Commis-
sion of New York (1970), a major concern was *he ‘“degree of entangle-
ment” between government and religion.

The Horace Mann case was an establishment clause challenge in
the Court of Appeals of Maryland to statutes granting funds to four
church-related colleges for the canstruction of academic facilities.2

The experts on both sides are in general accord that
the following factors are significant in determining
whether an educational institution is religious or sec-
tarian: (1) the stated purposes of the college; (2) the
college personnel, which includes the governing
board, the administrative officers, the faculty, and
the student body (with considerable strzss being laid
on the substantiality « ¥ religious control over the

% Horace Mann League v. Board of Public Works, 242 Md. 645 (1966), certiorari denied
and appeal dismissed, 385 U.S. 97 (1966).
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governing board as a criterion of whether a college
is sectarian); (3) the college’s relationship with reli-
gious organizations and groups, which relationship
includes the extent of ownership, financial assist-
ance, the college’s memberships and affiliations, re-
ligious purposes, and miscellaneous aspects of the
college’s relationship with its sponsoring church;
(4) the place of religion in the college’s program,
which includes the extent of religious manifestations
in the physical surroundings, the character and ex-
tent of religious observance sponsored or encouraged
by the college, the required participation for any or
ali students, the extent to which the college sponsors
or encourages religious activity of sects different
from that of the college’s own church and the place of
religionin the curriculum and in extra-curricular pro-
grams; (5) the result or “out-come” of the college pro-
gram, such as accreditation and the nature and
character of the activities of the alumni; and (6} the
work and image of the college in the community.

These six criteria constituted, in effect, a measurement of the
“degree of religiosity” inherent in a given coliege’s overall organi-
zation. It was on this basis that the Maryland Court of Appeals de-
cided that three of the four colleges involved were “of sectarian
repute” and hence not eligible for public grants under the establish-
ment clause. The fourth, although church-related, was considered to
be a secular college primarily.

Since the United States Supreme Court denied review of Horace
Mann, the issues it poses under establishment clause doctrine have
yet to be finally adjudicated. In evaluating the possible significance
of the case, the fact must be considered from the outset that the
degree of religiosity standard of Horace Mann would pose many
problems in application. The standards are so vague that a private
college would not know whether or not it was eligible for support
from public funds until its individual status had been adjudicated.
Even then a change in board membership, faculty composition, stu-
dentbody, curriculum, or publicimage in the community conceivably
couid change the eligibility of the college.

In any event, the Horace Mann criteria have evoked largely
negative reactions. One commentator has stated that the criteria in
the Horace Mann case “have no statutory or decisional basis in
American law.”7 Despite Horace Mann, the Supreme Couri of Ver-
mont has upheld assistance to private instittutions of higher education

# R. Drinan, “Does State Aid to Church-Related Colleges Constitute an Establishment
of Religion?—Reflections on the Maryland College Cases,” 1967 Utah Law Review,
p. 491.
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by the Vermont Educational Buildings Financing Agency. (This
“building authority” was created by state law to assist institutions in
financing and constructing academic facilities.) The court cited with
approval and followed the Scheripp and Allen decisions in applying
the standard of “purpose and primary effect.” Justice Smith, dis-
senting, relied on the Horace Mann decision.

Plaintiffs in Tilton v. Finch urged that the criteria in the Horace
Mann case be applied to determine the eligibility of the four Connecti-
cut private colleges to receive facilities grants.?? The United States
District Courtinits decision applied the “purpose and primary effect”
test and did not comment on either the Horace Mann case or
plaintiffs argument based on it.

Degree of Entanglement

Since September, 1970, one U. S. Supreme Court case and several
other cases involving federal district or state courts appear to have
generated a new constitutional test under the establishment clause,
perhaps best described as the “degree of entanglement.” A com-
mentary on the possible implications of these cases for the state
support issue is provided in Appendix B.

Particularly significant is that the decision in the Supreme Court
case, handed down after the appointments of Justices Burger and
Blackmun, confirms the theme of government neutrality under the
establishment clause and summarizes national experience with the
First Amendment in terms that closely approximate the general
meaning of the American tradition and the specific meaning of
secular legislative purpose.

Summary

Although much of the popular resistance to subsidizing private higher
education is predicated upon substantive legal barriers implicit in a
“wall of separation,” the evidence of this chapter indicates such
obstacles are more illusory than real. In the early history of this
country, there was no distinction between public and private higher
education, and government actually encouraged and supported
church organizations in their efforts to improve society through
education.

Explicit opposition to providing government support to church-
related education appears to have developed around the middle of
the 19th century, largely as a result of internal bickering among the
various sects over preferential government treatment. Undoubtedly,
such opposition was enhanced by the establishment of public land-
grant colleges under the Morrill Act, and by the rise to prominence
in the fate 19th century of the state university and other forms of
wholly public higher education.

2 vermont Educational Buildings Financing Agency v. Mann, 127 Vi 262,247 A.
2d 68 (1968).

» Plantiff’'s Main Pre-Trial Memorandum on the Issue of Law, Tilton v. Finch.
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In any event, the “wall of separation” is a keystone of the legal
challenge to private sector subsidies. But by examining the patterns
of First Amendment interpretations it is possible to show (1) that the
framers of the Bill of Rights were largely concerned to guard against
the political inequities of a state church, not to perpetuate govern-
mental hostility toward religion itself, including all of its myriad
activities; and (2) that relatively recent interpretations of the estab-
lishment clause essentially endorse the idea that church-state sepa-
ration is a matter of degree. At least by implication, and sometimes
explicitly, these patterns collectively define the more permissive
“American tradition” interpretation of the establishment clause. The
“American tradition,” in effect, implies a viable framework in which
appropriate relationships between government and the secular
aspects of church-related education have been upheld.

The most significant component of this framework is the “secular
legislative purpose” doctrine under which direct government grants
to private institutions, as well as “indirect” grants to students at-
tending private institutions, are viewed as conforming to the estab-
lishment clause. The “child benefit theory,” which would validate
indirect subsidies (e.g. student aid} but not direct ones (e.g. institu-
tional support), may also be involved.

More generally, some Supreme Court rulings provide a strong
inference that certain types of church-sponsored organizations (e.g.
hospitals and universities) may be wholly secular in the eyes of the
law. This precedent was established long before the emergence of
the “secular legislative purpose” doctrine but would seem to re-
inforce the impact of the later doctrine. An element of uncertainty
remains, however, since the Supreme Court has not yet resolved a
related issue posed by the Maryland Court of Appeals. In effect, the
Maryland decision asserts that the “degree of religiosity” inherent in
a college’s structure, staff, programs, and community image may be
used to determine whether such a college is predominantly sectarian
or predominantly secular.

One major purpose of this chapter has been to establish a broad
context for examining the legal and political issues of private sector
subsidies at the state level, particularly among SREB states. The
foregoing evaluations of the establishment clause provide such a
context. Moreover, while the explicit terms of the establishment
clause are applicable only to Congress, they are also binding upon
the states in terms of the due process clause of the Fourteenth
Amendment. Thus, it seems likely that appropriate forms of private
sector subsidies would survive challenges to their legal validity,
even in the face of literal constraints incorporated in constitutional
or statutory law at the state level. It is to the ramifications of this
question that Chapter Il of this report addresses itself.

N
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Chapter 111

STATE LEVEL LEGAL ISSUES ON
PRIVATE SECTOR SUBSIDIES

A state level review of relationships between government and
church-related organizations reveals a more complex pattern of legal
issues than those defined by establishment clause doctrine alone. Not
only do Supreme Court interpretations of the establishment clause
affect state level relauonships, but similar constraints in state con-
stitutions generate additional legal considerations. The fact that
explicit constraints varv somewhat among the states complicates the
picture still further

Yet to the extent that establishment clause interpretations sup-

port a consistently favorable policy on public subsidies for private
higher education, it is of interest to discover whether a reinforcing
theme may be found in legal evidence at the state level. The major
purpose of this chapter is to present such evidence, supported by
relevant data from selected court cases. This theme is focused
primarily in terms of the SREB states, although cases from other
states in other regions are also considered.

In general, the more significant points to be covered in this

chapter include the following:

1. In the absence of explicit constraints, the general rule of law
is that states may extend aid to private education, subject to
the strictures of the establishment clause; in this connection, it
is noted that five of the 14 SREB states have no specific
constitutional provisions prohibiting aid to private or sectarian
institutions.

2. Legal interpretations of the term “sectarian” are probably
crucial in determining the [imits of state support in the nine
other SREB states whose constitutions contain explicit ref-
erence to church-state relationships.

3. There is a pronounced similarity between the “conduit doc-
trine” which has emerged as a legal guideline at the state
level, and the “secular legislative purpose” doctrine of estab-
lishment clause interpretations.

4, Other potentially valid church-state relationships are implied
by such developments as the “child benefit theory,” financial
support already afforded by various forms of tax exemption,
and the “state authority’” mechanism which is used by a num-
ber of states to finance capital construction at private
colleges, to underwrite revenue bonds, or to guarantee
student loans.

2(‘
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1t should be noted, in passing, that these points reflect a pro-
nounced shift in judicial attitudes toward the state support issue
from attitudes which prevailed among state couits in the late nine-
teenth century. In general, earlier decisions were based on strict
construction of state constitutiona! provisions that defined the “wall
of separation” between church and state. Appendix C contains a re-
view and commentary on illustrative cases (in South Dakota, Illi-
nois and Louisiana respectively) adjudicated between 1870 and
1900. Each of these cases clearly implies the typical view of strict
construction: that legal provisions pertaining to separation of
church and state admit of no degree whatever. As a matter of legal
philosophy, it is interesting to speculate on the reasons why state
courts have since shifted to a more flexible interpretation. For pur-
poses of this chapter, however, it is sufficient to record that the
shift has occurred.

Not all state courts of last resort, of course, have ruled expressly
as t¢- permissible relationships with church-related institutions of
higher education. While the fact must be recognized that some of
the state courts might still find the nineteenth century precedents
binding, the probability is that the recent case law trends outlined
in Chapter 1l would influence ultimate holdings.

To prevent possible misinterpretations of intent, the authors
wish also to record here their recognition that recent discussions in
Southern states of “public aid to private education” have often arisen
in contexts related to the segregation issue. Indeed, as the record will
attest, some Southern states did amend their constitutions to author-
ize public aid to private schools and/or their students in a not-too-
coverteffort to delay effective desegregation of educational facilities.

The point is emphasized, however, that prevailing court deci-
sions have specifically prohibited the use of aid to private education
as a means of perpetuating segregation.?® [t thus seems clear that
higher institutions practicing segregation would be completely in-
eligible for state support. In one sense, then, an unanticipated effect
of constitutional amendments originally aimed at perpetuating
segregation is to provide a flexible legal basis for appropriate forms
of state support for more constructive purposes.

In short, the authors regard state support relative to segregation
as a dead issue. The following sections of this chapter are concerned
exclusively with developing an entirely different argument. This
argument involves establishing the legal dimensions of state support
for private education relative to pressing economic and educational
needs of the Southern region.

SREB States With No Specific Prohibition
Of Aid to Private Education

Five of the 14 states in the SREB area have no specific constitutional

3 Griffin v. State Board of Education, 239 F. Supp. 560 (E.D. va. 1965)
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provisions prohibiting aid to sectarian or private educational
institutions. These states are Arkansas, Maryland, North Carolina,
Tennessee, and West Virginia.

The general rule of law is that, in the absence of a constitutional
prohibition, the state ma, extend financial aid to private colleges.?
The state constitution is a limitation upon power of the government,
and not a grant; and uniess legislation duly passed be clearly con-
trary to some express or implied prohibition contained in the state
constitution, the courts have no power to declare it invalid.32 One of
the clearest expressions of this doctrine is a 1913 Massachusetts case
in which the Supreme Judicial Court held that there was no con-
stitutional prohibition in that state against appropriations to institu-
tions of higher education under sectarian or ecclesiastical control.3?

Relative to private interests, most state constitutions have
prohibitions against appropriating money or property to private
individuals or organizations, extending credit to them, or assuming
their liabilities. Since the provision of higher education is well
recognized as a public purpose, however, these sections appear of
little relevance. Every state certainly enters into a variety of such
commercial transactions with private individuals and organizations
in the provision of governmental serices. As long as the purpose is
public the courts consider the use to which the funds are put, rather
than the conduits through which they run.3+

SREB states without specific constitutional provisions regarding
state aid to private higher education, of course, are still subject to
the establishment clause of the First Amendment to the federal Con-
stitution. The United States Supreme Court in 1940 held that the free
exercise clause of the First Amendment was applicable to the states
by the Fourteenth Amendment® and in 1947 established a similar
ruling on the establishment clause. The judicial constructions out-
lined in the preceding chapter, then, define the legal constraints on
state aid to private higher education in the five SREB states listed
at the beginning of this section.

SREB States with Constitutional Restrictions

The constitutions of the remaining nine states in the SREB area have
specific provisions relating to aid to private education. The pertinent
sections of these constitutions appear in Appendix A. The wording of
these sections varies from one state to another. Many prohibit state
aid to“‘sects,” “denominations,” “religious societies,” or “churches.”

1 14C.).S. “Colleges and Universities,” sec. 9.

32 State v. Bryan, 50 Fla. 293, 39 S. 929 (1905), and for extensive citation of cases in
point see Vol. 10, Cent. Dig. Constitutional Law, sec. 30, 42, 46.

33 Re Opinion of Justices, 214 Mass. 599, 102 N.E. 464 (1913).
3 Kentucky Building Commission v. Effron, 310 Ky, 355, 220 S. W. 2d 836 (1949).

35 Cantwell v. Connecticut, 310 U.S. 296, 303 (1940j.
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Since the typical church-related college would hardly meet any of
those definitions, the emphasis in this section will be on specific
provisions relating to education.

The following excerpts from the constitutional provisions in
Appendix A indicate the types of educational institutions for which
aid or appropriations are prohibited:

Alabama ....... “sectarian or denominational school”

Florida......... “sectarian institution”

Georgia........ “sectarian institution”

Kentucky....... “church, sectarian, or denominational
school”

Louisiana....... “private or sectarian school”

Mississippi ..... “sectarian” or “school not operated as a free
school”

South “college. . .wholly or in part...under the di-

Carolina ...... rection or control of any church or any reli-

gious or sectarian. . .organization”

Texas .......... “theological or religious seminary”

Virginia ........ “institution. . .wholly or in part...controlled

by any church or sectarian society.”

Based on the wording of its constitution, the Texas provision
would appear to be the most liberal of this group, since it relates
directly only to theological or religious seminaries. The Virginia and
South Carolina provisions are among the most limiting, since they
refer to control, wholly or in part, by religious or sectarian organi-
zations.

Meaning of Sectarian

Because of the heavy reliance of the drafters of these constitutions
on the use of the words “sect” and “sectarian,” the definitions of
these terms become important to the present inquiry.

The decision in Gerhardt v. Heid (North Dakota, 1936)3¢ provides
an excellent review and restatement of the law with respect to the
words “sect” and “sectarian.” The following definitions are taken
from the opinion and the syllabus by the North Dakota Supreme
Court:

“Sect,” as applied to religious bodies, refers to the
adherents collectively of a particular creed or con-
fession. It has been defined as a party or body of
persons who unite in holding certain special doc-
trines or opinions concerning religion, which dis-
tinguish them from others holding the same general
religious belief.

3% 267 N.W. 127, 66 N.D. 444 (1936).
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The term “sectarian,” when used as an adjective,
means denominational; devoted to, peculiar to, per-
taining to, or promotive of, the interest of a sect, or
sects; especially marked by attachment to a sect or
denomination; and the term in a broader sense, is
used to describe the activities of the followers of one
faith as related to those of adherents of another. The
term is most comprehensive in scope.

* K kK *

A “sectarian school” is a school affiliated with a
particular religious sect or denomination or under
the control or governing influence of such sect or
denomination.

* ok ok ok Kk

A “sectarian institution” is an institution affiliated
with a particular religious sect or denomination, or
under the control or governing influence of such sect
ordenomination; one whose purpose as expressed in
its charter, and whose acts, done pursuant to powers
conferred, are promotive of tenets or interests of a
denomination or sect.

While such definitions may be helpful, they could leave a con-
siderable area for judicial interpretation when applied to a specific
institution. One might, for example, select Duke University as a
typical private Southern university. Duke University is related to the
Methodist church. In terms of these definitions, however, is Duke
“devoted to, peculiar to, or promotive of the interest of” the
Methodist church? Is Duke University under the “control or govern-
ing influence” or the “directing and restraining domination” of the
Methodist church? Are Duke University’s acts more “promotive of
tenets or interests” of the Methodist church, than those of the
Baptist, Lutheran, or Catholic church? Or does Duke University pro-
vide, in fact, a secular higher education service? The only term in
the definitions quoted above which appears to apply to Duke Uni-
versity without question is “affiliated” with the Methodist church.
But does that alone make it a “sectarian” institution?

The Maryland Court of Appeals dealt with this issue in the
Horace Mann case, cited in Chapter Il. The court in that case found
that, of four church-related colleges, three were sectarian and one
was secular, under a “degree of religiosity” standard. Thus, the
decision does imply that not all church-related colleges are
“sectarian” and that the issue is a matter of degree. Moreover, as
noted in Chapter Il, there would be inherent problems in applying
such a standard in any particular instance.

In Speer v. Colbert,¥ also discussed in the preceding chapter,

37 200 U. S. 130 (1906).
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the United States Supreme Court held that Georgetown University
derived its character from its charter and was a secular institution
although church-related. This approach provides another possible
standard for determining whether or not an institution is “‘sectarian.”

In any event, the term “sectarian” when applied to modern
church-related colleges and universities would appear to be suf-
ficiently vague and ambiguous that the courts have the latitude to
construe it.

The Conduit Doctrine

The conduit or pipeline doctrine has been used by state courts in a
number of instances to uphold payments to church-related organiza-
tions and institutions against attacks under the establishment clause
of the federal and state constitutions. The doctrine is clearly stated
in Kentucky Building Commission v. Effron (Kentucky Court of
Appeals, 1949) :38

It is well settled that a private agency may be
utilized as the pipe-line through which a public ex-
penditure is made, the test being not who receives
the money, but the character of the use for which it
is expended.

Constriing the federal establishment clause and similar lan-
guage in Section 5 of the Kentucky Constitution in the same case, the
Court of Appeals said:

Manifestly, the drafters of our Constitution did not
intend to go so far as to prevent a public benefit, like
a hospital in which the followers of all faiths and
creeds are admitted, from receiving State aid merely
because it was originally founded by a certain
denomination whose members now serve on its
board of trustees.

The Kentucky Court of Appeals in Abernathy v. City of Irvine,
1962,% again followed Effrcn in upholding the lease of a public
hospital for one dollar a year to a Catholic order.

A series of decisions of the Supreme Court of New Hampshire
is significant in that they relate the Effron doctrine to the field of
church-related education. The constitutional language being con-
strued by the New Hampshire court is similar to that in many of the
states in the SREB area:40

38 220 S.W. 2d 836, 310 Ky. 355 (1949).
¥ Abernathy v. City of Irvin, 355 S.W. 2d 159 (1962).

4 Constitution of New Hampshire, Part I, Art. 83.
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Provided, nevertheless, that no money raised by
taxation shall ever be granted or applied for the use
of schools or institutions of any religious sect or
denomination.

In 1955, the New Hampshire Court was asked for its opinion on
legislation which would provide annual grants of aid to all hospitals
offering approved training in professional nursing.#1 The bill required
the hospitals to be nonprofit and free of religious or other unreason-
able discrimination in enrolling student nurses and specified that the
funds were to be used exclusively for the nursing education program.

After declaring hospital care and nursing education to be public
purposes, the court said:

The purpose of the grant proposed by House Bill 327
is neither to aid a particular sect or denomination nor
all denominations, but to further the teaching of the
science of nursing. No particular sectarian hospital
is to be aided, nor are all hospitals oi a particular
sect. . . A hospital operated under the auspices of a
religious denomination which receives funds under
the provisions of this bill acts merely as a conduit
for the expenditure of public funds for training which
serves exclusively the public purpose of public health
and is completely devoid ot sectarian doctrine and
purposes.

Also, in a 1969 decision, the New Hampshire court cited with
approval the cast just quoted and went on to incorporate both the
conduit doctrine and the “purpose and primary effect” test of
Schempp in its opinion.#2 At issue, among other questions, was the
furnishing to students in both public and nonpublic schools of a
school physician, nurse, and psychologist. The provision of health,
guidance, educational testing and other services deemed necessary
or desirable for the well-being of pupils was also.involved. Another
question under review was the loan or sale of public school text-
books to students in nonpublic schools.

In upholding these several proposals the court said:

Our state Constitution bars aid to sectarian activities
of the schools and institutions of religious sects or
denominations. It is our opinion that since secular
education serves a public purpose, it may be sup-
ported by tax money if sufficient safeguards are pro-
vided to prevent more than incidental benefit to a
religious sect or denomination.

41 Opinion of thz Justices, T13A 2d 114, 99 N. H. 519 (1955).

a2 Opinion of the Justices, 258 A. 2d 343 (1969).

a5
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The Court then went on to quote with approval the “purpose and
primary effect” test of the Schempp case. At this point the conduit
doctrine and the Schempp test appear to blend into a holding that
aid to a church-related institution can be upheld if it has a primary
secular legislative purpose, and if sufficient safeguards are provided
to assure no more than an incidenial benefit to religion.

Child-Benefit Doctrine

As pointed out in the previous chapter, some legal authorities argue
that aid which goes to a student or his parents and does not flow
directly to a church-related institution is the most which will survive
a federal establishment clause challenge. A substantiz! percentage
of respondents to the opinion survey reported in the next chapter
also reflected this view.

The authors believe that judicial construction of both the federal
establishment clause and the pertinent sections of state constitutions
have established instead the “purpose and primary effect” test. The
fact is recognized, however, that some state courts of last resort
might not be willing to move beyond the child-benefit theory. Ac-
cordingly a profile of judicial attitudes toward this theory is impor-
tant to the state support issue.

Several of the leading cases supporting the child-benefit theory
originated in the SREB states. In reviewing these cases the fact
should be keptin mind that the courts were being calfed upon to pass
upon the constitutionality of programs where the aid went to the
student. The question of a direct flow of public funds to a church-
related institution was not before the courts.

The Maryland Court of Appeals said in Board of Education v.
Wheat, involving the free state transportation of parochial school

pupils:

Whether it [the use of public funds] is private within
that rule appears to be, finally, a question whether it
is in furtherance of a public function in seeing that
all children attend some schoo!, and in doing so have
protection from traffic hazards. School attendance is
compulsory, and attendance at private or parochial
schools is a compliance with the law. . . The danger
of perversion to private purposes may be admitted,
but the Legislature is primarily entrusted with the
care of that, and the courts have no duty in relation
to it unless and until a perversion should be obvious.
The fact that the private schools, including parochial
schools, receive a benefit from it could not prevent
the Legislature’s performing the public function.

The Maryland court found a public purpose performed under

4174 Md. 314, 199A. 628, 631
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the legislation and upheld it although parochial schools might benefit
from this program. This language is very similar to the “secular
legislative purpose” and “incidental benefit to religion” holdings of
more recent cases adjudicated by the Supreme Court.

The Louisiana Supreme Court decided Borden v. Louisiana State
Board of Education,* a textbook case, on more narrow child-benefit
and police power grounds:

In our opinion, which is the view of the majority of
the court, these acts violate none of the foregoing
constitutional provisions. One may scan the acts in
vain to ascertain where any money is appropriated
for the purchase of school books for the use of any
church, private, sectarian, or even public school.
The appropriations were made for the specific pur-
pose of purchasing school books for the use of the
school children of the state, free of cost to them. It
was for their benefit and the resulting benefit to the
state that the appropriations were made. True, these
children attend some school, public or private, the
latter, sectarian or nonsectarian, and that the books
are to be furnished them for their use, free of cost,
whichever they attend. The schools, however, are not
the beneficiaries of these appropriations. They ob-
tain nothing from them, nor are they relieved of a
single obligation, because of them. The school
children and the state alone are the beneficiaries.

Chance v. Mississippi Textbook Rating and Purchasing Board,4s
a decision by the Mississippi Supreme Court upholding free textbooks
for parochial school pupils, is significant because of its language on
the relationship between church and state and on equal protection
of the laws:

There is no requirement that the church should be a
liability to those of its citizenship who are at the same
time citizens of the state, and entitled to privileges
and benefits as such. Nor is there any requirement
that the state should be godless or should ignore the
privileges and benefits of the church. Indeed, the
state has made historical acknowledgement and
daily legislative admission of a mutual dependence
one upon the other.

it is the control of one over the other that our Con-
stitution forbids. (Sections 18, 208.) The recognition

44 168 La. 1005, 123 So. 655.

45 190 Miss. 453.

3
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by each of the isolation and influence of the other
remains as one of the duties and liberties, respective-
ly, of the individual citizen. It is not amiss to observe
/ that by too many of our citizens the political separa-
tion of church and state is misconstrued as indicating
an incompatibility between their respective mani-
festations, religion and politics. The state has a duty
to respect the independent sovereignty of the church
as such; it has also the duty to exercise vigilance to
discharge its obligation to those whio, although sub-
ject to its control, are also objects of its bounty and
care, who, regardless of any other affiliation are
primarily wards of the state. The constitutional bar-
rier which protects each against invasion by the
other must not be so high that the state, in dis-
charging its obligation as parens patriae, cannot sur-
mount distinctions which, viewing the citizen as a
component unit of the state, become irrelevant.

% %k ok k %k

... Even as there is no religious qualification in its
public servants for office, there should be no reli-
gious disqualification in its private citizens for priv-
ileges available to a class to which they belong.

. .. The narrow construction contended for by com-
plainants would compel the pupil to surrender use of
his books when and because he elected to transfer
from a public school to a qualified parochial school.
Such would constitute a denial of equal privileges on
sectarian grounds, and would be reminiscent of the
language of Roger Williams, who, over a century
before our national Constitution was written wrote
in the royal charter of Rhode Island, “No person
within the said colony at any time hereafter shall be
in anywise molested, punished, or called in question
for any difference of opinion in matters of religion.”

Chance clearly raises the question of equal protection of the
laws. College students are a class. Following Chance it would be
violative of the equal protection clause to deny to church-related
college students a public benefit available to those who attended
public institutions.

Property Tax Exemptions

One form of state aid to private higher education not often con-
sidered is property tax exemption. The constitutions of Alabama,
Arkansas, Kentucky, Louisiana, South Carolina, and Virginia provide
that property used for educational purposes, at least when not held
for profit, will be exempt from taxation. The constitutions authorize
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the legislatures to grant such exemption in Florida, Georgia, North
Carolina, Ter.nessee, Texas, and West Virginia. Although the con-
stitutions are silent on this subject in Maryland and Mississippi, the
custom is to grant such exemptions legisiatively in those states.

One noted higher education authority has estimated that prop-
erty tax exemption is equivalent to approximately fifteen percent of
the current income of private institutions.*¢ This figure represents
indeed a significant state contribution to private higher education,
since the result is higher rates on property which remains taxable. it
is also, in effect, a subsidy for students attending private schools, in
the form of lower tuition than would be necessary if the property
were not tax-exempt. In this sense the subsidy also represents a
partial return to the students’ parents of taxes paid for the support
of public institutions not used by them.

State Authorities

Probably the best known agency of this type is the New York
Dormitory Authority. Typically, such agencies are created by the
legislature to issue long-term, tax-exempt bonds to finance the con-
struction of facilities at both public and private institutions of higher
education. In the case of a private institution, title to the facility is
held by the building authority until the issue is retired and the
institution must pledge tuition or other revenue for payment. Among
the other states with such programs are Pennsylvania, New Jersey,
Connecticut, and South Carolina.

The Supreme Court of South Carolina has just upheld the Educa-
tional Facilities Authority in that state, as provided under an act of
the 1969 General Assembly.4 The legislation authorizes the Authority
to provide financing for facilities at both public and private institu-
tions of higher education by the issuance of revenue bonds payable
solely out of the revenues of the project for which they are issued and
secured by a mortgage on the project facilities. Revenue bonds may
also be issued to refund obligations on existing facilities.

Baptist College at Charleston applied to the Authority for the
issuance of not exceeding $3.5 million of revenue bonds under the act
to refun- indebtedness on the existing physical plant. The plaintiff
challenged the act on a number of grounds including the contention
that it violated the First Amendment to the United States Constitu-
tion and Article I, Section 4, of the South Carolina Constitution (see
Appendix A) by providing aid to church-related institutions of higher
education.

The court held that Baptist College at Charleston was at least in
part under the control of the South Carolina Baptist Convention but
that the operation of the act did not constitute a gift or loan of the
property or credit of the state:

% John Dale Russell, “The Finance of Higher Education,” in Partnership for Higher
Education, ed. H. R. Kroepsch and D. P. Buck (Boulder, Colarado: Western Interstate
Commission for Higher Education, 1967}, p. 13.

4 Hunt v. McNair, Opinion No. 19111, October 22, 1970.

3.
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It has been made to appear to me that the Baptist
College at Charleston is a corporation organized and
existing under the laws of the State of South Carolina
and in its Charter, the purpose of the said corpora-
tion, among other things, is to establish, equip,
maintain, conduct and operate a Baptist Liberal
Arts College for educational purposes. Further, all
the powers of the corporation are lodged in a Board
of Trustees consisting of 25 members, all of whom are
elected by the South Carolina Baptist Convention. It
has been further shown that approximately 60% of
the enrollment of the college students of the Baptist
College are of the Baptist faith. It has also been
shown that this is about the ratio of Baptist to non-
Baptists in this area of the State. Under any inter-
pretation of this provision of our Constitution, how-
ever, there is no question but that the operation of
the Baptist College at Charleston is at least in part
under the direction or control of the South Carolina
Baptist Convention. Thus, the question is presented
whether or not the proposed actions of the defend-
ants would constitute a loan or gift of the property
or credit of the State of South Carolina in contra-
vention of the Constitution. I do not find that any
property of the State of South Carolina, as such, is
involved inasmuch as the State will acquire (at no
cost to the State) a title subject to certain conditions,
one of which is an option in favor of the Baptist
College to reacquire the property so conveyed to the
State; and thus the question is limited to whether or
not the credit of the State of South Carolina has been
given, loaned or contracted for, appropriated or
otherwise used directly or indirectly, in aid of the
Baptist College. In view of my holding above, that the
credit of the State is in no way involved in the pro-
posed actions of the Defendants, | find that the credit
of the State can in no way be considered as aiding in
any way the Baptist College at Charleston.

This decision apparently turns on the distinction between “fuli
faith and credit” obligations of the state and revenue bonds. Tech-
nically, since only revenues from the project are pledged for retire-
ment of the bonds, the credit of the state is not involved. The
institution, however, derives a substantial economic benefit from
the fact that the bonds are tax exempt. In many cases, the fact that
the issue is being handled by a state agency probably would make
the bonds more marketable and result in a lower interest rate. The
situation is broadly analogous to tax exemptions, in that state action
results in cost benefits to the institution that it otherwise could
not obtain.



O

ERIC

Aruitoxt provided by Eic:

Summary

Two important conclusions may be inferred from this selective review
of legal relationships between government and church-related col-
leges at the state level. One is that the legal reasoning in state courts
parallels closely the reasoning of the Supreme Court on these issues;
in particular, the courts seem to emphasize the need for government
neutrality in its dealings with church organizations; they recognize
also that when funds are appropriated in the public interest, the
key issue is what specific purpose is served and not who handies the
money; a related issue is the realization that not all church-related
organizations are inherently sectarian; it finally appears that fiscal
devices which produce cost savings for church-related organizations
are not only legally proper, but constitute a significant form of state
support for private higher education and its students.

The second conclusion is, in a sense, more fundamental. Just as
the Chapter 1l review of legal doctrine revealed that the “wall of
separation” between church and state has not been interpreted by
the Supreme Court as the fundamental meaning of the establishment
clause, neither have state courts in similar instances typically con-
strued the federal or respective state constitutions in narrowly
restrictive fashion. Thus, there is good reason to believe that, in the
last analysis, the subsidy issue at the state level is more a political
than a legal question.

To say this is not to question the sincerity of those who oppose
private sector subsidies as a matter of personal conviction. It is to
say, however, that public leaders have a clear responsibility to re-
examine their views when important matters of public policy are at
stake. Since it can hardly be denied that the future of private higher
education (as well as the continuing strength of public higher educa-
tion) is an important public issue in the current crisis, the time would
seem to be at hand for a new look at old attitudes.

The next chapter of this report is an endeavor to take such a
look, in terms of current attitudes among political and educational
leaders in SREB states on key issues of state support for private
higher education. The evidence suggests, moreover, that an atmos-
phere is developing among public leaders in the South that would be
conducive to the development of responsive answers to the problem.

41
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Chapter 1V

STATE LEVEL POLITICAL ATTITUDES IN THE
SOUTHERN REGION:
AN OPINION SURVEY

Overview

The evidence presented in chapters Il and il suggests that legal
constraints may not comprise the major question mark in the state
support issue. The political attitudes of state leaders are left to be
considered. The present chapter reports on a recently conducted
opinion survey among governmental and educational leaders in
the 14 SREB states.

The survey was designed to elicit views of regional leaders in
three areas: (1) social, economic and academic importance of pri-
vate higher education; (2) financial, legal and philosophical dimen-
sions of the state support issue; and (3) proposals for various kinds
of state support programs.

The survey instrument itself {(see Appendix D) was designed by
the authors with technical assistance from the Southeastern Office
of Educational Testing Service. Prospective respondents in the
fourteen states were selected in terms of their evident role or
potential influence relative to decision-making in higher education
at the state level. The categories of individuals polled were gover-
nors, attorneys general, key legislators, executive officers of state
higher education boards, members of state higher education boards,
public college presidents and private college presidents.

Questionnaires were sent to governors as the chief executive
officers of their states. The attitudes of the attorneys general were
also deemed very important, since state support programs involve
significant legal and constitutional issues in most states.

The third political leadership group was the legislators. Here an
effort was made to select groups of legislators in each state who
would be especially informed regarding higher education and in a
strong position to affect legislative outcomes. Questionnaires were
sent to presiding officers of legislative bodies, chairmen of standing
committees having responsibility for higher education legislation,
floor leaders, and members of major interim legislative bodies.

Questionnaires were also sent to members and executive
directors of state higher education agencies. These two groups
usually have responsibilities at both the political and educational
levels and are well informed regarding the needs of higher educa-
tion in their states.

a2
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The final two groups polled were public college presidents and
private college presidents. The respective views of these two groups
were deemed important because state support for private higher
education necessarily involves a degree of competition for limited
resources. Because of the large number of colleges involved, a
random sample of presidents was used.

Responses were analyzed initially by state and by category of
respondent to determine the rate of return (Tables 1 and 2}. Other-
wise, the data were mostly arranged to emphasize regional attitudes
in the following broad categories of concern:

Table 3: Importance attributed to private higher education.

Table 4:  Preferential ways of meeting financial needs in pri-
vate higher education.

Table 5:  Attitudes toward state support as a matter of
principle.

Table 6:  Attitudes toward legal, financial and philosophical
objections to state support.

Table 7:  Personal views on specific state support programs.

Table 8: Political teasibility of specific state support
programs.

General Evaluation of Returns

Questionnaires were mailed to all SREB governors, attorneys
general, and state board members and executives; to categories of
key legislators and to samplings of college presidents. A total of 501
individuals were involved in the initial mailing.

Usable responses numbered 161, for a return rate of 32.1 percent
(Tables 1 and 2). Responses from the several states ranged from a
high of 55.6 percent in North Carolina to a low of 9.4 percent in West
Virginia (see Table 1). Response rates for the several categories of
respondents (see Table 2) were highest for state board executives
(76.9 percent) and public college presidents {76.2 percent), some-
what lower for private college presidents (53.2 percent), and lowest
for legislators (11.4 percent.) Relatively few elected officials of any
sort were notably responsive, a characteristic shared to a lesser
extent by members of state boards.

Although minimal responses were received from the separate
categories of elected officials, these individuals exhibited a high
degree of agreement in their attitudes on the various aspects of the
state support issue. Accordingly, response profiles in the following
sections of this chapter portray the answers from elected officials
under a single grouping, which is designated “political leaders.”
Replies from state board members and executives exhibited a
similar consistency of attitudes and are likewise reported as a single
category. Since the small number of responses from some states
did not permit a reliable analysis of prevailing opinions within

a3
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individual states, no state profiles are reported at all. (In all in-
stances, the anonymity of individual respondents has, of course,
been protected.)

Table 1

Number of Respondents and Response Rate by State

Questionnaires Responses Percent

State Sent Received Response
Alabama 20 9 45.0
Arkansas 29 4 13.8
Florida 33 15 45.5
Georgia 39 10 25.6
Kenfucky 38 18 474
Louisiana 33 7 2.2
Maryland 37 15 40.5
Mississippi 37 5 135
North Carolina 45 25 55.6
South Carolina 37 8 216
Tennessee 35 10 28.6
Texas 49 20 408
Virginia 37 12 324
West Virginia 32 3 9.4
Total 501 161 32.1

Table 2

Number of Respondents and Response Rate by Category of Respondent

Questionnaires Responses Percent

Category Sent Received Response
Governor 14 4 28.6
Attorney General 14 5 357
Legislator 175 20 114
Board Member 160 41 25.6
Board Executive 13 10 76.9
Public College President 63 48 76.2
Private College President 62 33 53.2
Total 501 161 2.1

Response Data and Profiles

At the most general level, the overall returns define two significant
features of the political climate in the Southern region concerning
the state support issue. First, on the basis of returns received, the
amount of sympathetic interest in the issues of state support is
encouragingly high. For example, an analysis of total responses on
specific kinds of state subsidies reveals that only five percent of all
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respondents weuld categorically reject every kind of state support
for private higher institutions. Table 5 reveals that 60 percent of all
respondents favor, in principle, the extension of state support to
church-related institutions. The favorable tone of these findings,
however, must necessarily be balanced by the caveat that non-
respondents may have been precisely those with hostile views.

As against the generally favorable attitudes of all respondents,
the second major feature is the anticipated contrast in attitudes of
public college presidents. The fact that public presidents had the
second highest response rate (exceeding even the private presidents)
is perhaps indicative of the strength of their feeling on the issue. As
a group, they tend to place a lower value than other respondents
on private higher education’s importance: in Table 3, for example,
public presidents checked “unimportant” more frequently than
other respondents. With respect to most aspects of the legal, financial
and philosophical issues, only a minority of the public presidents
responded in cunsistently favorable terms (Tables 4 through 6); and
their personal views tend to favor only those types of state support
which would not place private colleges in direct competition for
out ight state appropriations (Table 7). Nevertheless, it is significant
that almost one-third of the public presidents view partial state
support as one answer to the financial problems of private higher
education (Table 4); that 44 percent favor state support for non-
sectarian colleges in principle, while 40 percent would also counte-
nance such support for sectarian institutions {Table 5); and that a
majority would apparently faver involving private institutions in
direct state appropriations through general scholarships, service
contracts, support for high-cost programs, and regional or state
consortia (Table 7). It is entirely possible, therefore, that favorable
attitudes toward state support, or at least acceptance of its practical
necessity, are developing among state leaders in the South, in-
cuding a significant number who have vested interest in the
status quo.

The more detailed findings of the survey are shown below. For
each area of inquiry (importance of private higher education,
financial needs, etc.), the relevant section of th2 questionnaire is
reproduced above a basic table containing tabulatioris of responses
to specific questions, by category of respondent {political leaders,
etc.). The accompanying text contains profiles developed from these
basic tables, as well as a commentary which endeavors to highlight
the more interesting patterns of the basic data.

Importance attributed to private higher education

Response to the questions of importance of private higher
education fell overwhelmingly either in the category “important” or
“crucially important” (see Table 3). The profile below features the
strongest views of private higher education’s importance by high-
lighting the “crucially important” responses:
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IMPORTANCE ATTRIBUTED TO PRIVATE HIGHER EDUCATION

How impt is independent higher

P

in your state for the following goals and services?

Cruciatly
Impartant Impaortant Unimpaortant
Educating the teaders in social, political and cultural aspects
of state and nationa) )ife, [m] [u] [u]
Providing opportunity for highest development of individuat
aspirations and talents. =] [w] [w]
Meeting manpower needs in health, law, science, engineering,
husiness, education or other speciafized fields. [m] [m] [w]
Maintaining academic freedom. [m] m} [m]
Pr ing refigious development [m] [m] [m]
Faostering a diversity of educationat approxches. [m] [m] [m]
Educating students from other states, regions, countries. [n] 0 [m]
Other (explain) m] o a
Table 3
Importance Attributed to Private Higher Education By
Category of Respondent, Percentage Distribution
Board Members Presidents
Politicat and
Goals and Leaders Executives Public Private Totat
Services
Cruc. Un- | Cruc.| Un- [Cruc. Un- [Cruc. Un-{ Cruc. Un-
Imp. | Imp.| Imp.| Imp.| Imp. | Imp. [hop. [ Imp.| Imp. | Imp. | Imp.| Imp.| Imp.| Imp.{ Imp,]
Leadership
Education 371%)| 63% | U%| 29% | 1% | 0% [26% | 64% | 10% | 72% | 28% | 0%| 39%| 58%| 3%
Individuat
Opportunity 33 |82 0 31 69 0 3 57 11 70 30 0 40 57 3
Manpower
Training 8 172 6 {39 |53 8 [28 |e0 P [39 (sl G | 34 | 60 6
Academic .
Freedom 37 |56 7 34 46 20 30 48 22 67 30 3 40 45 15
Religious
Developiizent 27 } 50 23 29 46 25 27 50 3 47 47 6 32 48 20
Educationst
Diversity 50 |43 7 3 59 10 38 S1 1i 73 24 3 45 47 8
Education of
Non-Resident
Students 8 |54 38 10 49 41 9 62 29 21 55 24 n 55 34

Goal or Service

Education Diversity
Individual Opportunity
Academic Freedom
Leadership Education

Percent of Total
Responding
“Crucially lmportant”’

45%
40
40
29
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Manpower Training 34
Religious Development 32
Education of Non-Resident Students 1

In general, the profile demonstrates that regional leadership
places a relatively high value on the contributions o: private higher
education to social goals such as individual opportunity and leader-
ship education; to academic strengths like educational diversity; and
to economic needs for trained manpower. It also regards private
colleges and universities as important bulwarks of academic freedom
and values the religious dimensions of private higher education, but
attaches far less importance to its role in educating students from
other states, regions, and foreign countries.

Comparison of responses between categories in Table 3 reveals,
not surprisingly, that private college presidents accord the highest
ratings to every goal or service. The ratings of the public college
presidents, while generally lower or more negative than others, are
not always the lowest. Political leaders were at least as generous in
their estimate of private higher education as members and executives
of state boards.

Financial Needs
Respondents were asked to check the approaches which should
be used in meeting the financial needs of private higher education
beyond present funding levels. The results are shown in Table 4.
In terms of overall preference, the following profile indicates
“more aggressive fund-raising” leads the list, with “‘partial state
support” not far behind:

Perceni
Ways of Meeting Need of All Respondents
More Aggressive Fund-Raising 73%
Partial State Support 60
Increased Faderal Support 53
Increased Fees 52
Public Ownership 6

As detailed in Table 4, only 36 percent of private college presi-

dents suggested “increased fees,” which were advocated by 65

percent of public college presidents and by 52 percent of the total
sample. This fact perhaps reflects a recognition by private college
presidents, based upon experience, that the potential of increased
fees is limited; it may suggest anxieties about increasing still further
the noncompetitive gap between public and private college fees.
Private presidents also advocated “increased federal support” to a
greater degree than cther categories of respondents. Since public
college presidents might understandably be reluctant about advo-
cating support of private colleges with state funds, it is noteworthy
that almost one-third of the public college respondents checked
“partial state support” as a viable approach.
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MEETING FINANCIAL NEEDS OF PRIVATE HIGHER EDUCATION

Il independent calleges and universities have needs which cannot be financed at cur. oot levels of funding (tuition and
fees, voluntary supports etc.). do ¥ou feel such needs should be met thirough one or more of the Tollowing? Clrech any

or all tat applr.

Encreased lees? m] Partial state support? 0
More agessive fund-raisic 27 3J Public ownership?
Encreased federal support? [m] Other? (Explain helow) a]
Table 4
Percent Favoring Various Ways of Meeting Financial Needs,
By Category of Respondent

Political Board Members Public Private

Leaders and Executisey Yresidents Presidents  Total
Increased fees 2% 49% 650, 6% S2%
More agressive fund-raising 59 69 83 79 73
Encreased federal support 52 47 48 70 §3
Partial state support 59 T K1} 8S 60
Public ownership 0 6 12 0 6

State Support in Principle

Respondents were asked whether or not, in principle, they did
or could favor some degree of state support for (1) private (not
church-reiated) institutions and (2) church-related institutions. Table

5 summarizes the replies.

STATE SUPPORT IN PRINCIiPLE

In principle, do you or could you fasor some defree of state support fo::

45

. Yes No
private {not church-related institutions? [m]
church-related institutions? (W]
Table §
Percent Favoring State Support in Principle.
By Category of Respondent
Political Board Members Public Private
Leaders and Execatives Presidents Presidents  Tatal
For private (not church-related)
institutions 76% 75% A4 88% 68,
For church-related institutions 66 70 M 79 60
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Sixty percent of all respondents favored some state aid for
church-related colleges, and 68 percent could support such assist-
ance for nonsectarian private colleges. Political leaders, state board
members and executives tended to favor state aid for both types of
private colleges to about the same degree. Fublic presidents, how-
ever, tended to oppose state support.

Although the questionnaire solicited responses in terms of the
distinction between sectarian (church-related) and nonsectarian
private institutions, it is relevant to assess the response without
regard to this distinction. The profile below does so:

Proportions of Respondents Who Favor State Support in
Principle For All Private Institutions

Respondent Category Percent Response
Private College Presidents 84%
Board Members and Secretaries 73
Political Leaders 71
Public College Presidents 39
All Respondents 64

This profile indicates that a significant majority of all respond-
ents does, or could, favor some degree of state support for private
higher education per se, as a matter of principle. In terms of
categories of respondents, only public college presidents constituted
a minority category, with the percentage in favor (39 percent) closely
corresponding to the percentage of public college presidents (31 per-
cent) in Table 4 who check “partial state support” as one of the
preferred ways of meeting financial needs of private higher
education.

Objections to State Support

The survey instrument asked for responses to eight commonly
stated legal, financial, or philosophical objections to state support
for private higher education. The percentages of respondents agree-
ing with each of these objections are shown in Table 6. The profile
below ranks the objections in descending crder of agreement by all
respondents:

Percent
Objection - In Agreement

Large tax impact 58%
Responsibility of private or

church philanthropy 55
Church-state issue 50
Public funds for private purposes 46
Threat to institutional autonomy 46
Undesirable competition 43
Too costly for state government 43
Unnecessary duplication 25
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LEGAL, FINANCIAL AND PHILOSOPHICAL OBJECTIONS

Some (requently-voiced criticisms of state support for independent higher ed ion are listed below. Please check
the box which most closely reflects your views for each eriticism.

Strongly sitvongly

Agree Agree Disagree Lyisagree
Violates constitutional separation of church and state. o w] u] o
Violates legal constraints on appropriating public funds for
private purposes. u] w] [m] a
Wilt deprive indenendent institutions of therr Y. u] a [m] w}
Will fead to undesirable competition between public and
non-public institutions. for public funds. ad a w] a
Wouid be too costly for state overnments. u] a =) G
Wil lead to unnecessary duplication. u] [m} u] a
Will create large tax impact. w] w] u] w]
Private or church phifanthropy should meet needs a a =] [
Other (explain).
Table 6
Percent AGREEING WITH Objections to State Support
By Category of Respondent
Palitical Board Members Public Private
Objection Leaders and Executives Presidents Presidents Total

Church-~state issue 54% 4% 3% 21% 50%
Public funds for private purposes 52 39 64 22 46
Threat to institutionai autonomy 59 32 63 15 46
Undesirable competition 48 35 75 [ 43
Too costly forstate governments 46 36 65 18 43
Unnecessary duplication 22 21 44 9 25
Large tax impact 4B 56 33 33 58
Responsibility of private or church
phitanthropy 56 49 8 30 55

Particularly noteworthy is the fact that only 50 percent of all
respondents agreed with the contention that state support for private
higher education violates constitutional separation of church and
state. It would thus appear that church-state objections are not as
pervasive as one might think. This finding seems also to be re-
inforced by Table 4, where 60 percent of all respondents favored
state aid to church-related colleges. (The difference in percentages
may be accounted for by those who admitted a constitutional issue
but maintained that aid to the student or various types of restricted
aid to the institution would avoid the question.)

The only two objections supported by more than half of. all
respondents wre (1) that such aid would create a large tax impact
and (2) that private philanthropy should meet the need. Many mar-
ginal comments indicated that the first was a finding of fact and the
second an expression of philosophy rather than of basic objections.

Only one-fourth of ali respondents felt that state aid would

S
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result in unneressary duplication. Almost half tended to discount
presumed threats to institutional autonomy, undesirable compexi-
tion, or excessive costs to state governments.

In terms of individual categories, political leaders and public
presidents saw private institutions losing some autonomy as a result
of state aid, while the other kinds of respondents largely rejected
the argument. A majority of public presidents thought state aid
would lead to undesirable competition between public and private
institutions and create excessive costs for state governments.

State Support Programs: Personal Views

The views of respondents were solicited with respect to fourteen
specific types of state aid to private higher education. The question-
naire was designed to solicit differences in personal views and
judgments of political feasibility, respectively. (In the compilation of
personal views, “undecided” responses were considered as nega-
tives, so “approvals” are reported as a percent of total responses.)

The authors arranged the fourteen types of state support in what
they conceived as an ascending order of complexity, state involve-
ment in private higher education, and possible legal issues. As will
be seen, responses did not precisely follow this pattern.

Five types of state support were personally approved by a
majority of every category of respondent. Four received mixed re-
actions, and five were rejected by a majority of every category. In
descending order of popularity, the profile for all respondents
derived from Table 7 is as follows:

PERSONAL VIEWS
48

Percent
Item Approving
Response  No. Program (All Respondents)
1 Student Loans 86%
8 Service Contracts 73
Favorable: 3 Gerieral Scholarships 68
9 Support For High-Cost Programs 66
10 Regional or State Consortia 63
4 Tuition Equalization 55
Mixed: 2 Construction Loans 52
5 Tuition Grants Plus Supplements 32
6 Grants for Academic Buildings 25
11 Credit/Hour or other Formula Grants 26
13 Support of Expanded Enrollments 25
Unfavorable: 14 Support for Improved Quality 25
12 Percentagewise Support of
Operating Budgets 24
' 7 Grants for Dormitories and
Q. Student Centers 15

5



PERSONAL AND POLITICAL VIEWS ON STATE SUPPORT PROGRAMS

Following is a Jist of various t¥pes of state support programs for non-public higher e¢ducation which are it uve or have
been proposed in 2 number of states (with appropriate controls of eligibility and necountahility). To the right of each
question you are asked to recard firse your personal reactions o cach program and rfien your opinion as to its political
feasihility in your statc. *

PERSONAL VIEW POLITICALLY FEASIBLE?

Dis- Un- Probably
Apprive  approve  decided Yes  Possibly Not No

State-guarantecd student loans 0o w} o w} 0o -0 0o

Construction loans financed hy a  public
authority

Gencral statc scholarships 0o o w} w} 0o w} 0o

Tuition equalization grants to state students at
in-state privatc institutions a o a W] a W] a

. Tuition grants to students plus cost-of-cduca-
tion supplements to institutions a a a o =] W] a

Dircet grants for construction of academic
buildings a W] W] W] w} W] w}

Direct grants for construction of dormitorics
and studcent centers W] W] W] W] W] a w}

Contracts with institutions for the performance
of sel ducationa) functions {teacher train-
ing, social work, library scicnce, cte.) w] w] ] u] ] ] w]

Support for costly and/or highly specialized
progams not sufficiently provided by public
institutions (medicine, clinical psychology, for-
estry, etc.) 0o u} w} o w} w} 0o

Purchase of selected or specialized services
from private institutions through a quasi-
public authority supporied by state funds (e.g.
SREB, other regional or state associations of
public and private institutions}). a o a a W] a a

Direct grants to institutions on the basis of
) degrees granted, student hours of instruction
delivered, or other objective standard 0o 0o o 0o w} w} 0o

B State ption of a formula-based sharc of
B basic educational and general expenses of pri-
. vate institutions (e.g. a predetermincd percent-
', age of such expenses) (m] (m] (m] u] (m] (m] [m]

Assumption of a share of the increased costs
for expanded enroliments w} w} a a W] 0o 0o

Assumption of a share of the increascd costs
X resulting from specific efforts to improve the
quality of instruction {¢.g. raising faculty quali-
: vications, improving teaching mecthods, cur-
: ricular reform, etc.) ] 0o 0o 0o W] [m} w}
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Table 7

Personai Views: Propoertions of Respondents Who Faver Various
Kinds of Support By Category of Respondent

Political Board Members Puhlic frivate

Type of Aid Leaders and Executives Presidents Presidents Total
L. Student loans 97% 817, T7% 97% B6%7
2. Construction loans 43 48 46 72 52
3. General scholarships 65 62 64 88 68
4. Tuition equallzation prants 54 53 3 91 55
5. Tuition grants plus institational

supplements 3 26 21 55 32
6. Grants for academic bldgs. 24 16 17 52 25
7. Grants for dormitories & stu-

dent centers 15 14 o4 34 15
8. Service contracts 81 82 64 66 73
9. Support of high-cost

programs 67 68 64 64 66
10. Regional or state consortia 70 72 57 55 63
11. Credit/Hour or other Formula

Crants 2 25 13 49 26
12. Percentapewise support of

operating budgets 15 4 24 46 24
13. Support Tor expended enroll-

menis, 22 21 23 33 25
14, Support Tor improved Quality 20 16 26 39 25

in the category of mixed responses, tuition equalization (item 4
in Table 7) was favored by a majority of all respondents and by
majorities in all categories except public p-esidents. In contrast,
tuition grants plus institutional supplements fitem 5 in Table 7) were
supported by fewer than a third of all respondents and rejected by
majorities in all categories except private presidents. Construction
{oans (item 2 in Table 7) were approved by 52 percent of total re-
spondents, although narrowly rejected by all categories except
private presidents. Grants for academic buildings (item 6) were
disapproved by a wide margin by all categories except private
presidents. '

With respect to academic building grants, many respondents
noted that private institutions as a group have excess capacity in
physical facilities. This finding is confirmed in a recent report of the
Higher Education Construction Programs Study Group of the United
States Office of Education.*® The same study points out, however,
that a given private institution may be overcrowded or may
desperately need a given type of facility to accommodate its
academic program.

In summary, respondents showed a strong personal preference
for assisting private higher education through aid to the student and

* Federal Support for Higher Education Construction: Current Programs and Future
Needs, Report of the Higher Education Canstruction Programs Study Group of
Washington: Office of Education, U. S. Department of Health, Education, and
Welfare, (July 10, 1969), pp. 125-159.
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through contracts for the purchase of educational services which are
highly specialized, expensive, or not available in sufficient quantity
from public institutions. The approaches which involve more direct
support of the instructional programs of private institutions were
rejected by a majority of respondents.

State Support Programs: Political Feasibility

For each of the fourteen enumerated types of state aid, respond-
ents were asked to express their views regarding political feasibility.
Four possible responses were listed; ‘“Yes,” “Possibly,” “Probably
Not” and No.”

Responses to this item, as shown in Table 8, tended to be some-
what cautious. With one exception, the majority of respondents
stated pro or con views in terms of ‘““Possibly” or “Probably Not.”
Only state-guaranteed student loans received a majority of “Yes”
replies. No item was given a majority of “No” evaluations.

For purposes of evaluation, the “Yes” and ‘“Possibly”’ responses
were combined and converted to percentages. The resulting figure
thus includes all tho«= who think the specific approach would have
some chance of enactment in their states.

Inspection of returns indicated that respondents tended to
consider politically feasible those approaches which they personally
approved.¥ .

When the separate percentages of “Yes” and “Possibly”’ re-
sponses in Table 8 are combined, seven of the 14 programs received
a majority vote from all respondents. Similarly, the “Probably Not”
and “No” responses combine to produce majorities disapproving of
the remaining seven programs. The profile is as follows:

POLITICAL FEASIBILITY:

Item Percent
Response  No. Program Yes/Possibly
1 Student Loans 94%
8 Service Contracts 82
Politically 3 General Scholarships 74
Feasible: 10 Regional or State Consortia 74
9 Support For High-Cost Programs 68
2 Construction Loans 61
4 Tuition Equalization 61
Percent
Probably Not/No
7 Grants for Dormitories, etc. 83%
12 Percentagewise Support of
Operating Budgets 76
Not 6 Grarits for Academic Buildings 75
Politically 14 Support for improved Quality 71
Feasible: 5 Tuition Grants Plus Supplements 70
13 Support for Expanded Enrollments 65

11 Credit/Hour, Other Formula Grants 61

 Analysis of the data reveals a nearly perfect positive correlation.

5
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Table 8

Political Feasibility: Proportions of All Respondents
For and Against Various Kitids of Support

Politically Feasible?
(Percentages of Total Response)

Yes Possibly Probably Not No

1. Student loans 54% 40% 5% 1%
2. Construction loans 23 38 31 8
3. General scholarships 32 42 21 ]
4. Tuition equalization grants 23 38 28 11
5. Tuition grants plus supplements 12 18 55 15
6. Grants for academic buildings 8 17 52 23
7. Grants for dormitories and student centers S 12 47 36
8. Service contracts 34 48 15 3
9. High-cost programs 38 30 23 9
10. Regional or State Consortia 35 39 21 5
11. Credit/Hour or other Formula Grants 6 3 41 22
12. Percentagewise support of operating budgets 4 20 49 27
13. Support for expanded enroliments 5 30 43 22
14. Support for improved quality 5 24 44 27

As noted, this feasibility profile exhibits a high degree of
correlation with the profile of personal views. That is to say, state
support for private higher education tends to be regarded as
politically feasible as well as personally acceptable when aid is
channeled to the student or when funds are appropriated for various
types of contractual arrangemerits. Programs involving direct,
“across the board” institutional support tend to evoke personal
rejections as well as judgments of “not feasible politically.”

Limitations of the Survey

The authors regard this survey as something of a pilot project, with
its most serious limitation being the relatively low rate of overall
return (32.1 percent). An effort was made to evaluate this limitation,
since the attitudes of nonrespondent in surveys of this sort may
differ significantly from those of respondents. A selective follow-up
inquiry was made to determine why, for example, only 20 out of 160
legislators (11.4 percent) returned completed questionnaires.
Among the responses to the follow-up were that some prospec-
tive respondents no longer held public office, others lacked time or
secretarial assistance to complete the survey, and still others were
unresponsive to opinion surveys in general. The possibility cannot
be ruled out, however, that more substantive reasons were also
involved. The very sensitivity of the issue may have generated,
especially among elected officials, some reluctance to “go on
record,” even anonymously. The distinct possibility also exists that
political and lay leaders in som= states do not perceive the so-called
financial crisis in private higher education as a critical problem for
state government; at least not to the same degree as educators.
Because of these limitations, the authors emphasize that the survey

——
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is primarily an illustrative and revealing study, rather than one
which is definite or comprehensive.

On the other hand, the survey does plow new ground and, in
particular, demonstrates that the regional approach has significant
advantages as an opinion-sampling technique. It suggests, for
example, that a regional survey can deal with a politically sensitive
issue without getting enmeshed in partisan views at the state level.
It provides a means by which each state can measure the significance
of its own problems in this matter against a background of shared
concerns. The internal consistency of the data tends to confirm the
validity of the survey design and suggests the desirability of con-
ducting more intersive studies along similar lines, both within the
Southern region and elsewhere.

Summary

Within the foregoing limitations, a number of significant conclusions
may be drawn. As an illustrative study of political attitudes toward
private sector subsidies among regional leaders in SREB states, the
survey tends to share a common ground with the trend in judicial
interpretations reported in Chapters Il and Iil. Specifically, personal
and political views on student aid for private college enroliments
agreed with the “child benefit theory” which can be inferred from
some Supreme Court decisions, and which has occasionally been
directly invoked by several state courts. Attitudes toward service
contracts, state or regional consortia, and support for high-cost
programs are compatible with the “secular legislative purpose” and
“conduit” doctrines endorsed by courts at both federal and state
levels. Other types of direct institutional grants (for academic
buildings, dormitories, or operating budgets) might be regarded as
legally valid by the courts, but would generally -un into political
barriers among state decision-makers. Various kinds of student and
institutional loans, or other arrangements for financing self-
liquidating costs, would appear to have nearly unanimous support
in both legal and political opinions.

At a more general level, the survey suggests that church-state
issues represent a serious concern for about 40 to 50 percent of
political and educational leaders in the 14 SREB states. While sub-
stantial, the amount of concern is probably-less than mere intuitive
guesses might have forecast and, in any event, appears to be more
of a philosophical reservation than a practical barrier to including
church-related colleges in appropriate types of state support
programs.5®

Undoubtedly, public college presidents represent consistent and
strong views in opposition to many aspects of state support. On the
whole, however, it seems unlikely that there are absolute political

50 The question may also be raised as to how much of the church-state concern re-
flects mistaken notions concerning prevailing judicial interpretations of the
constitutional issues. .
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barriers to state support programs which involve aid to the student,
which take contractual approaches to the use of secular services
in private colleges and universities, or which advance funds "~r
self-liquidating costs.

Taken together, the findings of Chapters I1, 11l and [V ccmprise,
in the authors’ view, a promising basis for alleviating the more
critical state-level problems of coordinating and financing balanced
public-private structures for higher education. The final chapter
takes a brief look at the implications of these findings for the future
structuring of state-coordinated higher education.
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Chapter V

A LOOK TO THE FUTURE

In concluding this report, the authors believe a final word of caution
is in order. To suggest that certain approaches to state support for
private higher education are legally valid or politically feasible is by
no means to suggest that these approaches will wholly relieve the
complex economic crisis in higher education. Neither will they auto-
matically generate workable solutions to the particular fiscal dif-
ficulties confronting any state and iis institutions for higher learning,
public or private. At best, it can be said that legal and political issues
need not comprise insuperable obstacles to the judicious use of the
state support approach.

The use of state support programs to strengthen statewide
structures for higher education, in the SREB region or elsewhere,
must necessarily be the subject of detailed and continuing studies
within each state. In other words, the development of effective sup-
port programs ought to involve statewide educational planning and
coordination in combination with comprehensive managemem
studies of institutional programs in higher education.

Implicit in this approach is the premise that states should accept
some responsibility for coordinating and financing a balanced public-
private structure for highar education. Chapters 1l and 1ll of this
report reveal thatthere is legal and judicial precedent for this premise.
Chapter IV suggests that public leaders value the contributions of
private higher education, are not unsympathetic to its fiscal predica-
ment, and would countenance appropriate forms of state support to
ease its problems. What is not yet generally evident among the public
views of political and educational leaders is wriether the approach
involves goals that are eccnomically and educationally in the public
interest.

The authors of this report take the position that state initiatives
to develop private sector subsidies do encompass economic and
educational goals in the public interest. Economically, such subsidies
can promote a more efficient use of tax resources allocated to higher
education. Educationally, they can help to blunt the threat of an ef-
fective state monopoly in higher education. Without a clear definition
of these basic issues, however, ongoing debates on state support tend
to degenerate into partisan disputes which divide the constituencies

~
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of publicand private higher education into opposing camps. A greater
focus on economic and educational needs would help to transcend
these partisan differences by emphasizing how state subsidies could
enccurage publicand private institutions to cooperate in serving the
larger public interest.

Views such as these have actually been stated and restated in
many official and unofficial studies over the past five or six years.
But their impact has been diluted by the very fact that they have been
presented in many different modes and contexts. Studies of the
problem have been typically directed to limited issues within indi-
vidual states, with correspondingly limited findings.

Yet to anyone who has reviewed these studies, they sound a
strikingly common theme. The introductory chapter of this report
presentedin condensed fashion the common theme reflected in some
of the more significant studies. This final chapter briefly reviews their
consequences. It emphasizes the imminent threat of an approaching
public monopolyin higher education as well as the financial and edu-
cational implications of this trend and offers a general evaluation of
the advantages and possible pitfalls of the state support approach.
The broad outlines of a possible longer range solution to the problem
involving federal and private financing as well as state support
are also suggested.

A Public Monopoly?

If one considers the general trend of enroliment distributions over
the past several decades, it is evident that mounting concerns about
a public monopoly are not without foundation. The table below
dramatically portrays what amounts to an accelerating exodus of
students from the private sector of higher education to the public
sector:s!

Student Attendance at Private and Public Colleges and U'niversities

Private Public
Year Number Per Cent Number Per Cent
1939 638,250 47 726,565 53
1950 1,142,136 50 1,154,456 50
1955 1,180,113 44 1,498,510 56
1960 1,474,317 41 2,135,690 59
1965 1,915,693 34 3654578 66
1968 2,054,773 29 4,928,320 n
1975 2,667,000 27 7,105,000 73

5t Sources: 1939 to 1968, Robert H. Connery, ed. The Corporation and the Campus,
Proceedings of the Academy of Political Science, Columbia University, Vol. XXX,
No. 1, (New York, 1970) p. 98; projection for 1975, Southern Regional Education
Board, Fact Book on Higher Education in the South, 7968 (Atlanta: SREB, 1968).
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During the first 30 years of this century, private institutions
enrolled six students for every four enrolled in public ones. During
the 1940-1950 decade, as the above table indicates, enroliments
were almost evenly divided. By 1955, however, the enrollment
proportions had gradually shifted to 56 percent public and 44 percent
private; and during the explosive growth of the past 15 years, public
institutions absorbed about 80 percent of the threefold increase in
total enroliments. Today the declining share of private sector enroll-
ments is approaching one-fourth of a se::n million tota! enroliment
with further disparities projected for 12,5, when total enrollments
are expected to reach ten million.

Similar trends are reflected in the Southern region and, if any-
thing, are even more pronounced. By 1950, private institutions in the
South accounted for only 38 percent of total regional enroliments,
compared with 50 percent nationally. Currently, enrollments in pri-
vate Southern institutions are slightly above one-fifth of total regional
enroliments, and by 1975 they are expected to be considerably less
than one-fifth.52

Economic Implications

But enrollment trends, while a cause for coricern over the long run,
are far less immediate and dramatic as a symptom of approaching
monopoly than the relentless fiscal squeeze upon most private
institutions. The more visible consequences of the squeeze involve a
widening pattern of fiscal imbalances among private sector ipstitu-
tions, including some of the most prominent and affluent. First, there
is the spectacle of large budgetary deficits in prestigious national
universities as well as in less prominent regional and local institutions,
amounting in the aggregate to muitiples of millions of dollars.53
Second, there is the spreading trend among private sector institutions
to seek affiliation with public systems of higher education as alter-
natives to insolvency, or—short of that—to seek new modes of partial
public funding. Finally, there is the prospect of accelerating phase-
outs of important privately operated schools in such high-cost fields
as engineering, medicine and dentistry as their sponsoring institutions
seek educational retrenchments to forestall more dangerous trends
toward bankruptcy.

Specific iliustrations of these trends are evident in almost every
section of the nation, the South included. A well endowed Southern
university, for example, reports current budgetary deficits as alarm-
ing as those in the vy League or the Middle West. The Universities
of Houston and Little Rock follow Pittsburgh and Buffalo in relin-

52 Southern Regional Education Board, Fact Book on Higher Fducation in the South,
1970 (Atlanta: SREB, 1970).

53 The Association of American Colleges reports that “a rough estimate of the total
deficit experienced by all of private higher education over four years (1967-1571)
would be near $370 million.” (The Chronicle of Higher Education, January
11, 1971, p.1).
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quishing private status for stronger positions as state-supported in-
stitutions. Private colleges in Southern states like Texas and North
Carolina, no less than comparable institutions in Northeastern states
like Connecticut or border states like Maryiand, announce campaigns
to seek partial state funding. Medical schools at Georgetown and
George Washington Universities, both of which serve adjacent metro-
politan areas of Virginia and Maryland, predict imminent phase-outs
unless substantial financial relief is provided soon.

All too frequently, evidence of this sort is interpreted partially—
and simplistically— as an indication that private higher education is
mired in an anachronistic style of living which ignores the financial
constraints of the current economy, the nature of the contemporary
market in higher education, or the principles of sound business
management. It is generally acknowledged that private colleges can
(indeed must) tighten their fiscal belts. Yet there are limits to what
private colleges can do to soften the impact of inflated costs without
irreversible damage to the quality of their programs. The main point
isthat there is almost nothing they can do to head off the complicating
effects of competitive undercutting by mushrooming public systems.
In short, the most basic danger is that officiai indifference to the un-
avoidable aspects of the private college plight can very easily trans-
form a current condition of financial stress into an eventual crisis
of accelerating deterioration that could extend throughout the entire
spectrum of private higher education.

The adverse economic implications of growing public-private
imbalances are especially critical in the South. For example, the
regionaleconomyas awhole has not yetachieved parity with the na-
tionaleconomy in its per capita support of higher education,though
exceeding the national average in terms of effort.5* On the whole,
regional disparities suggest that the public economy in the South is
becoming comparatively overextended relative to financing of public
institutions, at the same time that the private economy of the region
is becoming progressively less responsive to the needs of private
institutions relative to expanding markets and higher costs.

The situation in the South illustrates how economic realitias
tend to aggravate the financial squeeze on both public and private
institutions, to the detriment of the total enterprise. Up until now, the
impar:s have probably been more severe among private sector in-
stitutions, but the entire trend portends rapidly developing adverse
effects on public budgets and the institutions they support. In par-
ticular, the decline of the private sector of higher education in almost
any state threatens to impose irresistible pressures on hard-pressed
state budgets to take over or supplant institutions previously financed
by largely private income; concurrently, enroliment projections indi-
cate that the institutional budgets of existing public colleges would
have to be increased or stretched still further to accommodate even

54 W. H. McFarlane, State Support for Private Higher Education? (Atlanta: Southern
Regional Education Board, 1969), p. 17.
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larger enrollments, often at the cost of critically neaded improve-
ments in the quality of existing programs. Public leaders have ex-
pressed growing concern that state economies are already strained to
the limit simply to accommodate the needs of public institutions.

Educational Implications

The recent growth of public higher education reflects, in one sense,
the renaissance of this once neglected segment of the American
structure for higher education. But to the extent that it has developed
at the expense of the private sector, this apparent strength generates
a false sense of security for the future. When one considers the more
subtle and intricate forces which sustain the strength and vitality of
higher education as a total enterprise, it becomes only too clear that
unbalanced growth in one of its segments can lead in the end to an
erosion of essential values throughout the whole.

Nowhere are these dangers more evident than in the trend toward
a concentration of huge enrollments and expanding programs in
public institutions. To consider just one aspect, many professional
criticsare echoing long-voiced student concerns over the increasing
depersonalization of higher education. As tke enterprise has grown
in size, not only of enrollments but also of faculty, professional staff
and corresponding administrative organizations, colleges and uni-
versities have tended to become less and less “‘communities of
scholars” and more and more the educational counterparts of large
corporate organizations. Emphasis on efficient production of “educa-
tional outputs” (i.e., credit-hours, degrees, publications, research
discoveries, professiinal services and similar measurements of so-
called academic effort) tends to divert attention from the essential
interpersonal equaticns of collegiate instructicn. Obviously, this is a
greater danger for public institutions which now enroll an over-
whelming majority of students, operate by far the largest physical
plants,and manage the most complex range of sophisticated programs
staffed by the most impressive aggregation of professionais ever
assembled for higher educational purposes. But it is also a danger to
the total enterprise, to the extent that it sets the tons of higher
educational management for all institutions, pubiic and private.

The implications of sheer size with corresponding tendencies to
monolithic structures is only one dimension of the concern for basic
qualitative values which emerge from an overview of current im-
balances in the public-private structure. There are other values which
could be substantially diminished, if not altogether obliterated, by
the emergence of an effective siate monopoly in higher education.
These include diversity in educational philosophies and styles, and
academic freedom in severai dimensions. While private sector insti-
tutions are subject to increasing criticism for claiming qualitative
uniqueness and superiority which objective comparisons of facul-
ties, student bodies or programs fail to justify, they reflect on the
whole a greater measure of individualistic approaches to higher
education than do their counterparts in public systems. Accord-

S
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ingly, a declining private sector projects a corresponding diminu-
tion of the student’s freedom to choose the kind of institutional
climate in which to pursue his educational goals. More ominously,
it raises the spectre of increased governmental control of educa-
tioral purposes which history demonstrates occurs most frequently
in state-dominated systems of higher education, especially during
times of political stress and social upheaval.

A Short-Term View

In total perspective, responsibilities for promoting balanced public-
private structures must be shared by educational leadership in the
private economy, at the federzl level, and among the states as well.
Under present conditions, howuver, the role of state governments in
attacking these issues i= exceedingly pivotal. especially for the short
term.

In particular, present realities in the private economy and at the
level of national politics do not promise much in the way of im-
mediate answers. Voluntary private support for private higher edu-
cation is no: expanding as fast as is the gap between earned income
and built-in costs; and in any event its volume is momentarily a victim
of aslack economy. Increased support from a new breed of federal aid
programs has considerable potential for the long run. Yet while
federal leadership in higher education is searching for a more effec-
tive role, dollar support in many areas is actually declining, anc
severe competition from other national priorities (as well as a national
crisis of public co- ““dence over campus dissent) renders the future
directions and fina: .ial impact of federal programs wholly uncertain.

For several compelling reasons, therefore, current initiatives for
comprehensive new directions in financing higher education lie
squarely at the door of the statehouse. Among the more important
of these reasons is that this is precisely where such initiatives belong
if states are to maintain their historic central role in determining how
public needs in higher education are to be met. Secondly, state
governments are obliged to respond to conflicting pressures on their
budgets if any sort of order is to be maintained in the planning and
coordination of statewide systems for higher education. The demand
for private sector subsidies may soon comprise one of the more
critical dimensions of these pressures. To evade the problem momen-
tarily is only to increase the eventual difficulties of dealing with the
later consequences,

Thus, the private sector could have a significant role to play in
state markets for higher education in terms of public policies that
promote the involvement of privately owned institutions in publicly
financed systems. State subsidies in the private sector incorporate
significant steps in that direction, are legally sound, and appear to be
gaining in political support. They comprise an especially strategic
fiscaladvantage when they are used to supplement private funding of
existing facilities, enrollments, programs and services that might
otherwise require full-cost tax investments for new public facilities
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and for 80 percent or more of basic operating costs. Their major
potential in this respect is to lower the average statewide costs for
sheer expansion of the state systems, thus creating additional margins
for the costs of improving quality.

Possible Problems

State promotion of balanced public-privaie structures would invoive
some modifications in the governing modes of prevailing state svs-
tems for higher education. Normally state governments exercise
varying degrees of supervision over the role, development and
general welfare of institutions within the public system through
publicly appointed governing boards and, in most instances, state-
wide coordinating agencies. Participation of independent institutions
in this prevalent approach involves, at the very least, inclusion of
private institutions in the coordinated aspects of the public system.

Admittedly, state coordination of private institutions raises the
specter of more intensive governmental control over all of higher edu-
cation. Private educators, in particular, are not anxious to relinquish
voluntarily any degree of self-determination to the constraints of
state coordination or to the requirements of public accountability
implicit in acceptance of state subsidies. Public educators, for their
part, are not likely to view witn enthusiasm the appropriation of
state monies to private institutions with any lessc- degree of control
and accountability than those which apply to public institutions.

Yet there is no substantive evidence to suggest that increased
governmental decision-making and higher levels of public funding
with respect to public goals have been accompanied by a loss of real
autonomy among individual institutions. In fact, the prevailing evi-
dence is quite to the contrary. In a recently published study at the
Berkeley Center for Research and Development in Higher Education,
Palola concludes that while increased state-level activity in higher
education “has meant aformal and legal loss of autonomy for colleges
and universities, . . .on an informal level institutions have been able
to expand and develop their educational programs in the direction
they desire. Informally, then, colleges and universities have been able
to maintain or even enhance their autonomy.”ss The long-~term history
of states which have traditionally subsidized private higher educa-
tion as partial alternatives to extensive public systems (e.g., New York
and Perinsylvania) also tends to confirm the view that the autonomy
issue need not be a substantive one. The same may be said in principle
of experience with more recent programs of federal aid.

While policy questions of autonomy and self-determination need
not urdermine the effective development of coordinated public-
private structures, administrative problems in setting and enforcing
standarcs of public accountability could more easily develop. In this

55 Ernest Palola, “A Challenge for Statewide Planners,” The Research Reporter, Vol.
5, No. 2 (Berkeley: Center for Research and Development in Higher Education,
1970), p. 3.
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respect, use of studentaid and service contracts might minimize these
difficulties for the state, though they very probably would create
additional problems for the institution. For example, if a greater
availability of student aid at current tuition levels should generate a
large influx of students into private colleges, many of these institu-
tions could not normally absorb the additional per-student costs
without (1) increasing tuition, or {2) increasing student-teacher ratios
through upward adjustments in faculty work loads and average class
sizes, or (3) raising from sources other than tuition the supplements
necessary to cover the gap between what the college charges the
student and what it costs to educate him. Concerning service con-
tracts, the impact of contractual commitments on the institution’s
mission, resources, instructional programs and related functions
would have to be carefully assessed.

A Long-Term View

Behind the issue of state support, then, are implications for funda-
mental changes in the financial structure of higher education. The
ultimate need is to preserve the most important values of the enter-
prise’s present structure. Equally effective patterns of financial sup-
port in both sectors of higher education should maximize produc-
tivity, expand opportunity, stimulate excellence, and protect diver-
sity and freedom.

In the final analysis, therefore, this report has aimed at de-
scribing how states can best use their tax resources to promote
unity in the welfare of higher education. Comprehensive planning
and coordination of a balanced structure can reinforce the com-
plementary academic strengths of public and private institutions
instead of aggravating their fiscal weaknesses.

The clarification of legal uncertainties is the key to overcoming
political indecision concerning the feasibility of more effective struc-
tures. A theme for translating decision into action is admirably ex-
pressed in the following statements.56

The need for effective service by all institutions must
take precedence over any biased commitment to the
public or private sector. Each stands to gain from the
vigorous health and stimulative challenge of the other.

This suggests that public and private higher education must no
longer be viewed as if they were distinct enterprises, differing in
aims, purposes and impact simply because of differences in sponsor-
ship and control. Relative to state, regional and national needs, the
critically important requirement is more effective coordination of
higher educational oppcrtunities, programs and services, with in-

56 Select Committee on the Future of Private and Independent Higher Education in
New York State. New York State znd Private Higher Education, (Albany: Bureau
of Publications, State Department of Education, 1968), p. 13.
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stitutions in both sectors and at all levels seeking in their own way
to serve the public interest. The financing of such a network should
place the emphasis of public policy on the ways in which the total
rescurces of American higher education can be used more effectively
for the common good.

The major point, then, is that the time appears to be at hand for
state decision-makers to use private sector subsidies not only for
immediate problem-solving, but also for long-term benefits. State
initiatives seem presently to be the best hope of generating a national
trend away from almost exclusive reliance on public universities and
colleges to meet public needs. The critical difference is that pubiic
and private financing of higher education could then have a rein-
forcing rather than a divisive impact.

Expanded programs of state support do not necessarily suggest
that all states without exception would adopt the approach, or that
many private institutions would not choose to go it alone rather than
accept the consequences of iricreased public funding and accounta-
bility. It js suggested, however, that states and institutions ought to
consider the possibilities on their educational and economic merits;
sig’uficant changes for the better in the structure of American
higher education could be the resuit.

In sum, the long-term view is that a financially balanced national
network of higher education would enable public and private instiiu-
tions to serve the public interest in ways that are now largely the
responsibility of wholly public systems. Advantages would include
an expansion of the institutional base for meeting educational needs
at lower average costs to the public treasury for plant and operations;
a broader spectrum of educational opportunities commensurate with
the increased diversity in social and economic backgrounds, educa-
tional talents, and career interests of contemporary student popula-~
tions; and retention in the total network of the more c-nstructive
aspects of academic competition that have enabled leading institu-
tions in both sectors to uchieve standards of excellence and quality
to which all institutions aspire. Considering the immediately visible
alternative of a state monopoly in higher education, the development
of state support for private higher education is surely worth the effort
to surmount remaining political barriers to it.
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Appendix A

Specific State Constitutional Provisions
Relating to
State Aid to Private Higher Education

Alabama

Art. 14, sec. 263. No money raised for the support of the public
schools shall be appropriated to or used for the support of any sec-
tarian or denominaticnal school.

Art. 14, sec. 256. The legislature may by law provide for or autho-
rize the establishment and operation of schools by such persons,
agencies or municipalities, at such places, and upon such conditions
as it may prescribe, and for the grant or loan of public funds and the
lease, sale or donation of real or personal property to or for the
benefit of citizens of the state for educational purposes under such
circumstances and upon such conditions as it shall prescribe. Real
property owned by the state or any municipality shall not be donated
for educational purposes except to nonprofit charitable or eleemosy-
nary corporations or associations organized under the laws of the
state.

Art. 4, sec. 73. No appropriation shall be made to any charitable or
educational institution not under the absolute control of the state
other than normal schools established by law for the professional
training of teachers for the public schools of the state, except by a
vote of two-thirds of all the members elected to each house.

Arkansas

none

Florida

eclaration of Rights, sec. 3. No revenue of the state or any political
subdivision or agency thereof shall ever be taken from the public
treasiry directly or indirectly in aid of any church, sect, or religious
denomination or in aid of any sectarian institution.

Ceorgia

Art. 1, sec. 2-114. No money shall ever be taken from the public
treasury, directly, or indirectly, in aid of any church, sect, or denomi-

 tg
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nat)on or religionists, or of any sectarian institution.

Art 8, sec. 2-7502. Notwithstanding any other provision of this
Consiitution, the General Assembly mav by law provide for grants
of State, county or municipal funds to citizens of the State for educa-
tional purposes, in discharge of all obligations of the State to provide
adequate education for its citizens.

Kentucky

Sec. 189. No portion of &ny fund or tax now existing, ur that may
hereafter be raised or levied for educational purposes, shall be ap-
propriated tc. or used by, or in aie of, any church, sectarian, or
denominational school.

Louisiana

Art. 4, sec. 8. No moaey shall ever be taken from the public trea-
sury, directly or indirectly, in aid of any church, sect or denomination
of religion, or in aid of any priest, preacher, minister or teacher
thereof, as such, and no preference shall ever be given to, nor any
discrimination made against, any church, sect or creed of religion, or
any form of religious faith or worship. No appropriation from the
State (reasury shall be made for private, charitable or benevelent
purpases to anv person or community; provided, this shall not apply
to the State Asylums for the Insane, and the State Schools for the
Deaf and Dumb, and the Blind, and the Charity Hospitals, and
public charitable institutions conducted under State authority.

Art. 12, sec. 13. No apprcpriation of public funds shall be made to
any private or sectarian school. The Legislature may enact appro-
priate legislation to permit instituxions of higher learning which
receive all or part of their sug ~ort from the State of Louisiana to
engage in interstate and intrastate education agreements with other
state governments, agencies of other state governments, institutions
of higher learning of other state governments and private institutions
of higher fearning within or outside state boundaries.

Maryland

none

Mississippi
Art. 4, sec. 66. No law granting a donation or gratuity in favor of
any person or object shall be enacted except by the concurrence of

two-thirds of the members elect of each branch of the legisfature, nor
by any vote for a sectarian purpose or use.

Art. 8, sec. 208. No religious or other sect o sects shall ever control
any part of the school or other educational funds of this state; nor
shall any funds be appropriated toward the support of any sectarian
school, or to any school that at the time of receiving such appropria-
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tion is not conducted as a free schcol.

South Carolina

Art. 11, sec. 9. The property or credit of the State of South Carolina,
or of any county, city, town, township, school district, or other sub-
division of the said State, or any public money, from whatever source
derived, shall not by gift, donation, loan, contract, app: opriation, or
otherwise, be used, directly or indirectly, in aid or maintenance of
any college, scheol, hospital, orphan house, or other institution,
sociaty or organization, of whatever kind, which is wholly or in part
under the direction or control of any church or of any religious or
sectarian denomination, society, or organization.

Tennessee

none

Texas

Art 1, sec. 7. No money shall be appropriated, or drawn from the
Treasury for the benefit of any sect, or religious society, theological or
religious seminary; nor shall property belonging to the State be ap-
propriated for any such purposes.

Virginia
Art. 4, sec. 67. The General Assembly shall not make any appropria-
tion of public funds, or personal property, or of any real estate, to
any church, or sectarian society, association, or institution of any
kind whatever, which is entirely or partly, directly or indirectly, con-
trolled by any church or sectarian zcciety; nor shall the General
Assembly make any like appropriation to any charitable institutior.
which is not owned or controlled by the Siate; except that it may, in
its discretion, make appropriations to nonsectarian institutions for
tha reform of youthful criminals; but nothing herein contained shall
prohikit the Generzl Assembly from authorizing counties, cities or

towns from making such appropriations to any charitable institution
cr association.

Art. 9, sec. 141. No appropriation of public funds shall be made to
any school or institution of {earning not owned or exclusively con-
trolled by the State or some pelitical subdivision thereof; provided,
first, that the General Assembly may, and the governing bodies of the
several counties, cities, and towns may, subject to such limitations
as may be imposed by the General Assembly, appropriate funds for
educational purposes which may be expended ir furtherance of
elementary, secondary, collegiate or graduate education of Virginia
students in public and nonsectarian private schools and institutions
of learning, in addition to those owned or exclusively controlled by
the State or any such county, city or town; second, that the General
Assembly may appropriate funds to an agency, or to a school or
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institution of learning owned or controlled by an agency, created
and established by two or more States under a joint agreement to
which this State is a party for the purpose of providing educational
facilities for the citizens of the several States joining in such agree-
ment; third, that counties, cities, towns, and districts may make
appropriations to nonsectarian schools of manual, industrial, or tech-
nical training and also to any school or institution of learning ownad
or exclusively controlled by such county, city, town or school distric:

West Virginia

none
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Appendix B

“The Degree of Entanglement Standard” and
Purchase of Secular Services from Parochial Schools

Walz v. Tax Commission of New Yor¥ City. The Supreme Court in this
1970 decision {after the appointment of Chief Justice Burger} upheld
the property tax exemption to religious organizations for religious
properties used solely for religious worship.? The decision further
delineates the construction of the establishment clause, and some-
what confirms the intention of the present Court to maintain a
posture of governmental neutrality in religious matters while up-
holding the secular legislative purpose doctrine. At the same time, it
introduces a new element of uncertainty, namely, “the degree of
entanglement” standard.

With respect to contemporaneous construction, Chief justice
Burger said for the Court:

It is sufficient to note that tor the men who wrote
the Religious Clauses of the First Amendment the
“establishment” of a religion connoted sponsorship,
financial support, and active involvement of the
sovereign in religious activity. . .

Summarizing national experience under the First Amendment,
the Court said:

The course of constitutional neutrality in this area
cannot be an absolutely straight line; rigidity could
well defeat the basic purpose of these provisions,
which is to insure that no religion be sponsored or
favored, none commanded, and none inhibited. The
general principle deducible from the First Amend-
ment and all that has been said by the Court is this:
that we will not tolerate either governmentally estab-

' Walz v. Tax Commission of New York City, 38 L. W. 4347 (1970).
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lished religion or governmental interference with
religion. Short of those expressly proscribed govern-
mental acts there is room for play in the joints pro-
ductive of a benevolent neutrality which will permit
religious exercise to exist without sponsorship and
without interference.

* ok k

With all the risks inherent in programs that bring
about administrative relationships between public
education bodies and church-sponsored schools, we
have been able to chart a course that preserved the
autonomy and freedom of religious bodies while
avoiding any semblance of established religion. This
is a “tight rope” and one we have successfully
traversed.

The Court then went on to prescribe a new criterion of “degree
of entanglement”’:

We must also be cure that the end result—the effeci—
is not an excessive government entanglement with
religion. The test is inescapably one of degree . ..
... In analyzing either alternative the questions are
whether the involvement is excessive, and whether it
is a continuing one calling for official and continuing
surveillance leading to an impermissible degree of
entanglement.

A federal district court in Rhode Island decided a case (DiCenso
v. Robinson)which invalidated aRhode Island statute that would have
provided state funds for parochial school teachers of secular subjects.?
The court found that the diocesian school system was an integral part
of the religious mission of the Catholic church and essentially a
religious enterprise. While following Schempp as to the “primary pur-
pose and effect” test, two members of the three judge court found that
the program was “sectarian,” while the other held that it was
“secular.” Quoting Walz with approval, the court also took note of
the fact that only a few denominations operate school systems, and
found that aid to them would excite bitter controversy.

The applicability of the DiCenso decision to church-related col-
leges seems unlikely. Cuviously, the degree of church involvement in
the typical private college is much less than that in the parochial
elementary and secondary schools.

In any event, the recent cases involving the state purchase of
secular services from parochial schools reflect the degree to which
First Amendment construction is as yet unsettled. Such programs

2 DiCenso v. Robinson (USDC RI,1971), 39 L. W.2023.
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have been rejected in Rhode Island and Connecticut, but upheld in
Michigan and Pennsylvania.?

By a four-to-three vote, the Louisiana Supreme Court has in-
validated a program of salary supplements to teachers of secular
subjects in the parochial schools.4# A bare majority of the court
quoted the “degree of entanglement” standard of Walz with approval,
and applying the Schempp test, found that the purpose of the act was
to subsidize parochial schools. This case and the other recent ones
involving purchase of secular educational services for parochial ele-
mentary and secondary schools are highly significant to the present
inquiry. Religion is commonly regarded as playing a less conspicuous
role in colleges than in these schools, and college students, being
more mature, are less subject to the influence of religious indoctri-
nation than 2lementary and secondary school students.s

3 Johnson v. Sanders (USDC Conn. O~t. 15, 1970), 32 L. W. -2225. Opiniun of the
Justices, Michigan Supreme Court, Oct. 5, 1970. Lenon v. Kurtzman, 310 F. Supp.
35 (1269).

4 Seegers et al. v. Parker, No. 50,870, Supreme Court of Louisiana, October 26, 1970.
s Department of Health, Education and Welfare, “Memorandum on the Impact of the

First Amendment to the Constitution Upon Federal Aid to Education,” 50 Geo. L.}.
351 at 377-81 (1961).
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Appendix C

Early Cases Involving State Aid

As pointec out in Chapter 1l, governmental aid to private higher
education was a common practice in the colonies and in the early
history of the United States. In fact, the distinction between state
and private higher education has been described as possibly ““a 20th
century distinction.””

Most of the earlier court cases involving state constitutional
provisions prohibiting state aid to sectarian institutions strictly con-
strue the language of these sections. A few citations will serve to
demonstrate this line of legal doctrine.

A carefully written and often quoted decision from this period is
Synod of Dakota v. State, handed down by the Supreme Court of
South Dakota in 1891.2 The South Dakota Constitution prohibited
state appropriations for the benefit of any sectarian institution. At
issuein the case were tuition payments to Pierre University, an institu-
tion reiated to the Presbyterian church, for the training of school
teachers.

The court held that Pierre University was a sectarian institution,
found that tuition payments to it were repugnant to the constitutional
provision, and rejected the argument that the payments did not con-
stitute “aid” but were for services rendered to the state. On the latter
point the court said:

.. .learned counsel for plaintiff strenuously cont::nds
that the sum due plaintiff will not be contributed for
the benefit of or to aid the university, but in sayment
for services rendered the state, or to its students, in
preparing them for teaching in the public schools.
This contention, while plausible, is, we think, un-
sound and leads to absurd results. If the state can pay
the tuition of 25 students, why may it not maintain
at the institution all that the institution can accom-
modate, and thereby support the institution entirely
by state funds?. . .

1 Pfnister, op. cit.

2 Synod of Dakota v. State, 25.D.366,50 N. W. 632 (1891).

74

73



O

ERIC

Aruitoxt provided by Eic:

74

The Supreme Court of lllinois in 1888 had also reached a similar
conclusion.? State law required that certain female infants be com-
mitted to the Industrial School of Chicago. The Industrial School was
a corporation, but was conducted in connection with two church-
related childrens’ homes and appears to have had no real existence
apart from them. In response to the argument that payment to the
Industrial School for the care of chiidren did not constitute “aid”’ to
the sectarian childrens’ homes, the Court ruled:

If they are entitled to be paid out of the public funds,
even though they are under the control of sectarian
denominations, simply because they relieve the state
of a burden which it would otherwise be itself re-
quired to bear, then there is nothing to prevent all
puklic education from becoming subjected, by hasty
and unwise iegislation, to sectarian influences.

In an 1873 case, the Supreme Court of Louisiana held un-
constitutional a state appropriation of $35,000 to Straight University
to provide medical school facilities and equipment.* In return for
the grant, the university was to educate a quota of students tuition-
free for ten years. The court found that the university was a private
institution over which the state had no control.

As cited in various sections of Chapter I, legal doctrines have
developed in many states permitting state relationships with church-
related institutions which certainly would have been prohibited under
the holdings above.

The United States Supreme Court, in Everson v. Board of Educa-
tion,5 sums up state experience in this area and poses the fundamental
issue facing state courts:

The state courts, in the main, have remained faithful
tothe language of their own constitutional provisions
designed to protect religious freedom and to separate
religions and governments. Their decisions, however,
show the difficulty in drawing the line between tax
legislation which provides fundsfor the welfare of the
general public and that which is designed to support
institutions which teach religion.

The issue as stated is clearly one of degree. Chapter |11 outlines
several rationales followed by state courts in attempting to define
the permissible degree of relationship between the state and church-
related institutions of higher education.

3 Cook Co. v. Industrial School, 125.11l. 540,18 N.E. Rep. 183 (1888).
4 State v. Graham, 25 La. Ann. 440 (1873).

5 330 U.S. 14
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Appendix D

State Support for
Independent Higher Education?

An Opinion Survey

Southern Regional Education Board
130 Sixth Street, N.W,
Atlanta, Georgia 30313

Recent national trends reveal evolving relationships between independent (non-public) higher edu-
cation and state governments. Because of this quickening of mutual interests, SREB is conducting
an opinion survey on state support for private higher education. The enclosed brief questionnaire
asks governmental and educational leaders in Southern states to respond 1o these basic questions:

How do you feel about the educatinnal. fegal and political
issues of state support for private andjor church-related
colleges and universities?

What is your personal rezction and political evaluation rela-
tive 10 proposals for various kinds of state support programs?

The questionnaire does not ask for personal identification, nor will the views of individual® be
identified in the survey results. Opizion profiles will be published in summary form accoraing to
several categories of respondents (e.g. gavernors, attorneys-general. legislators, college presidents. etc.).
Differences in prevailing views among the several states may be summarized when appropriate,

Your cooperation in completing and returning this survey form will be greatly appreciated. Answers
10 all questions are solicited and additional comments are encouraged. All persons receiving a copy
of the questionnaire will also receive a personal copy of the pubtished study. scheduled for comple-
tion by late 1970,
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A. Please fill in the name of your state and check the box wkich identifies your official position.

1. Name of your state

2. Your Pmiition: (d) Me~ber of state higher education board or agency
(e) Exccutive officer of state higher education board or
(a) Governor agency

(b) Auorney-General
(c) Legislator

() Public College President
(g) Privzte College President

0on

0oo o

B. How impo:wasit is independent higher cducation in your state for the following goals and services?
Crunalty
dmportant Inportant  Ummporiant
3. Educating the leaders in social. political and cultural aspects of state
and national life. O O 0
4. Providing oppertunity for highest development of individuul aspira-
tions and talents. O O 0
5. Mecering manpower needs in health, law. science. engineering. business.
cducation or other specialized fields. ] O O
6. Maintaining academic Ireedom. O O O
7. Promoting reiigious development. O O O
8. Fostering a divensity of educational approaches. O O O
9. Educating students from other states, regions. countries. O O O
10 Other.  (explain) O O O

C. 1l independent cotteges and universities have needs which cannot be financed m current levels of funding (tuition and
feas, voluntary support. eic.), do you feel such needs should be met through one or more of the following? Check any nr

all that apply.

1), Increased feesy ] 14, Partial state suppore?
12. More aggressive fund-raising? O 15, Public ownersltip?
13. Increased Federal suppore? (] 16, Othierz (Expliin below)

r\/ V;j
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Construction loans financed by a

pubtic authority 50. d O g LN

D. In principle, do you or could you favor some degree of state support for:

Yes No
17. private (not church-related) institutionsi [m] [m)
18. church-related institutions? 0 0

E. Some frequently-voiced crititisms of siate support for independent higher ed: are listed below. Please check the

box which most closely reflects your views for each criticism.
Strongly Strongly
Agree Agree Duagree Dlmgrn
19 Violates constitutional separation of church and state. [} d ad ad
20. Violates legal constraints on appropriating public funds for private
purposes. O 0 O
21. Will deprive independent institutions of their autonomy. a O ] O
22. Will lead to undesirable competition between public and non.
public institutions for public funds. a a a ]
2%. Would be 100 costly for state governments. g g 0O 0O
24. Will lead to unnecessary duplication. g 0 0 0O
25. Will create large tax impact. O 0 ] 0
26 | rivate or church philxnthropy should meer needs. ] [m) 0 0
7. Odher. (explain)

F. Following is a list of various types of state support programs fof non-public higher education which are in use or have
beer proposed in a number of states (with appropriate conrols of eligibility and accouniability). To the right of each
question you are asked to record first your personal reactions (o each program and then your opinion as to its political
featibility in your siate.

PERSONAL VIEW POLITICALLY FEASIB1.E?
Probably
Approve  Dusapprove  Undecided Yes  Possibly Not No
State-guaranteed student loans 28. (] a g 29. (J (] (] a

1 O O O
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General state scholarships

Tuition equatization grants (o state
students at instate private instizu-
tions

Tuition grants to students plus cost-
of-education supplements (o institu-
tions

Direct grants for construction of
academic buildings

Direct grants for construction of
dormitories and student centers
Contracts with institutions for the
performance of selected educational
functions (teacher training, social
work. library science. etc))

Support for costly andfor highly
specialized programs not sufficient-
ly provided by public institutions
(medicine. clinical psychology. for-
estry. ctc.)

Purchase of selected or specialized
services from private institutions
through a quasi-public authority
supported by state funds (¢.g. SREB.
cther regional or state associations
of public and private institutions)

Direct grants to institutions on the
basis of degrees granted, student
hours of instruction delivered. or

other objective standard

State prion of a formula-based
share of basic educational and gen.
eral exp of private insti

(c.g- a predetermined percentage of
such expenses)

Assumption of a share of the in-
increased costs for expanded en-
rollments

Asumption of & share of the in.
creased coms tesulling from spe-
cific efforts 10 improve the quality
of instruction (e.g. raiting faculty
qualifications, improvirg teaching
methods, curricular reform, eic.)

32,

34,

36.

38.

48.

52

54.

Approve

]

o

]

PERSONAL VIEW

Duapprove  Undeauded

o

o

o

o

o

Your additional comments are invited below or on a separate sheet.

33,

35.

37.

39.

41

43.

47.

51

53.

55.

POLITICALLY FEASIBLE?

Yes

o

o

Passibly
0

o

Probably

Not
0

Please return completed questionnaire to:
SOUTHERN REGIONAL EDUCATION BOARD
130 Sixth Street, N. W,
Atlanta, Georgia 30313

No
0



