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The purpose of this publication is to provide information

about the U.S. Office of Education (USOE) Copyright Program.

It is a supplement to the Copyright Guidelines published in the
Federal Register on May 9, 1970 (35 F.R. 7317) and effective
June 8, 1970. The information is provided primarily for those
institutions and organizations which are developing educational
materials under USOE contracts and project grants and which
desire to obtain commercial dissemination, under copyright, for
those materials. However, it should be of use to anyone concerned
with the USOE Copyright Program. (All section numbers shown
in parentheses refer to the Guidelines sections most pertinent to
the matter being discussed.)

For a copy of the Guidelines, or additional information con-
cerning the Copyright Program, write to:

The Copyright Administrator*
National Center for
Educational Communication
U.S. Office of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202

U.S. DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
Elliot L. Richardson, Secretary

Office of Education

S. P. Marland, Jr., Commissioner of Education

Superintendent of Documents Catalog No. HES.211:11031

U.S. Government Printing Office, Washington, D.C. 1971

For sale by the Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402

Price 10 cents
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The USOE Copyright Program has
two primary purposes:

1. to help maintain the integrity of
materials in the process of develop-
ment, testing, and evaluation, prior
to dissemination, and

2. to facilitate the commercial dis-
semination of materials after they are
developed. (Dissemination as used
herein encompasses all publication
and distribution. functions, including
printing, editing, film production,
stocking, mailing, distributing, etc.)
The materials in question include, but
are not limited to, curriculum mate-
rials (books, slides, tape, film, ap-
paratus), research reports, mono-
graphs, journal articles, and computer
programs.

Development of Office of Education
Copyright Policy: The current State-
ment of Copyright Policy* (which is
incorporated into the current Copy-
right Guidelices) supersedes the
Copyright Policy statement which was
published in the Federal Register on
March 1, 1968. The current Guide-
lines supersede the Guidelines which
were issued on June 24, 1968.

The chief differences between the
previous policy and the new policy,
as reflected in the Guidelines, are:

1. Emphasis on public domain dis-
carded. Under the previous Guide-
lines the contractor or grantee which
developed materials (educational or
other), if it desired to have the mate-
rials disseminated commercially, first
had to try to obtain such dissemina-
tion without copyright. Only if that
attempt failed could it seek authori-

~ zation to obtain such dissemination

under copyright. That precondition
does not now exist.

2. Copyright royalties shared with de-
velopers. Any contractor or grantee
(sometimes referred to as the devel-
oper) which is a nonprofit organiza-
tion may retain a share, normally 50
percent, of copyright royalties for-
merly payable to the Government.
Under the previous Guidelines a con-
tractor or grantee was prohibited from
retaining a share of the royalties.
3..USOE authorized to arrange dis-
semination under copyright. In the
event the developer is unwilling or
unable to arrange for dissemination,
either with or without copyright, the
USOE may make arrangements di-
rectly with a disseminator (sometimes
referred to as the publisher or pro-
ducer or distributor). Previously that
authority did not exist. Any copy-
right authorized to be claimed may
then be in the name of the dissemi-
nator. The developer will not, in that
event, share copyright royalties.

4. “Thin market” materials require
less formal procedure. In order to
expedite the dissemination of mate-
rials which are not directed at a mass
market, it is no longer necessary that
a formal “request for proposals” be
issued to a large segment of the dis-
semination industry. However, a less
formal competitive procedure is re-
quired. The previous Guidelines did
not distinguish between “mass mar-
ket” and “thin market” materials.

5. Exclusion from Guidelines pro-
cedures authorized for articles pub-

*Section 14 of the Guidelines, which is rerro-
duced on the inside of the back cover.
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lished in professional journals or
other periodicals. No specific author-
ity from the USOE is now required
for the publication, in copyrighted
scholarly and professional journals
and in other periodicals, of articles
based upon work performed under a
USOE supported project. The previ-
ous Guidelines did not touch upon
this matter.

State Grants: The USOE Copyright
Guidelines are applicable only to

programs.” That term, as used in the
Guidelines, ‘refers to programs in
which the appropriations are allotted
among the States on the basis of a
statutory formula and are adminis-
tered by the States generally under a
State “plan” or “application.” (Mate-
rials will be considered to have been
fully funded under a State-admin-
istered formula grant program if that
was the funding mode at the time
publication under copyright was
sought, or at the end of the project
period. Materials will be considered
to have been fully funded under a
project grant if that was the funding
mode at the time publication under
copyright was sought, or at the end
of the project period.)

Examples of current significant Office
of Education State-administered for-
mula grant programs are:

oL
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Title I and Title II of the
Elementary and Secondary Edu-
cation Act of 1965 and that por-
tion of Title III of that act which
is operated under State plans;

Parts B, F, G, and H of the
Vocational Education Act of
1963 and those portions of Parts
C and D of that act which are
operated under State plans; -

Title I and Part B-2 of Title
V of the Higher Education Act
of 1965;

That part of the Adult Educa-
tion Act of 1966 that is operated
under State plans;

Handicapped Act.

With regard to materials developed
under such grants and for which copy-
right is claimed, the U.S. Government

requires only an irrevocable, non- .

exclusive, and royalty-free license to
reproduce and publish the material
copyrighted, including the right to
sublicense for all U.S. Governmental
purposes, thus leaving with the
grantee all other rights. It is the re-
sponsibility of the State or some
entity other than the Federal Govern-
ment to determine the circumstances
and procedures under which such
materials. will be disseminated under
copyright. Any royalty received by a
State or local educational agency from
a publisher of materials developed
under a State-administered formula
grant program is deemed to constitute



grant-related income and is to be
disposed of in the same manner as
other grant-related income, i.e., ex-
pended for grant purposes or remitted
to the Office of Education. (See the
next section for more information on
grant-related income.)

Grant/Contract Related Income and
Investment Income: Copyright royal-
ties must not be confused with other
types of income which might be gen-
erated through publication of mate-
rials developed under a contract or
grant. Copyright royalties are monies
paid by a publisher to an author for

yalties. The oniy
which the Copyright Guideljnes are
concerned are true copyrighi#royal-
ties derived from the publication of
materials generated under a contract
or under a project grant.

Income (other than investment in-
come) derived by the grantee from
activities conducted under the grant
is termed ‘“grant-related income.”
This includes royalties derived from
publication of materials generated
under a State-administered formula
grant program. Such income may be
produced also by the services of indi-
viduals or by employing equipment,
facilities, or general services of the
grantee organization. Any such grant-
related income earned under a grant
is to be used by the grantee to further
the purposes of the grant program. If
the income cannot be so used, it is to
be paid by the grantee to the U.S.

e U

Office of Education. However, that
portion of royalties authorized to be
retained by a contractor or project
grantee in accordance with the Copy-
right Guidelines procedures may be
utilized in any manner which the con-
tractor or project grantee chooses.

The disposition of contract-related
income -(other than royalty income),
under a cost type contract, will be
treated in the same manner as grant-
related income, i.e., if it cannot be
utilized for contract purposes, it will
be remitted to the Office of Education.

i“ gt b s babaitinmi . ol 1 Mok HELR
Other financial assistance is given
merely for the purpose of assisting a
student to obtain an education (e.g.,
a fellowship). In the latter case, any
materials written or prepared by the
student are deemed to be incidental
and are excepted from the require-
ments of the Guidelines. The student
may copyright those materials with-
out any special authorization from the
USOE, and the U.S. Government will
claim no rights therein other than the
normal irrevocable, nonexclusive,
royalty-free license for U.S. Govern-
ment use, when the grant so provides.
However, if the student is working
on a project the purpose of which is
the generation of educational mate-
rials, those materials come within the
ambit of the Copyright Guidelines
even though the student may choose
to utilize the product for credit to-
ward a graduate degree also.



Protection for Materials During De-
velopment: (Sec. 13)

During the development process it is
often necessary to distribute mate-
rials as part of the development and
testing procedures. Some of these are
“unproven” materials. To prevent
their premature release the USOE will
ordinarily authorize the contractor/
grantee to claim copyright for a limi-
ted period prior to completion of de-
velopment. At the end of that period
such materials must be available for
placement in the public domain unless
the developer obtains authorjzation

e aj ercis

a letter to the Commissioner of Edu-
cation, addressed to the attention of
the Copyright Administrator, request-
ing such authorization.

That letter should include:

1. The contract/grant number.

2. The award and expiration dates
of the contract/grant.

3. The name of the USOE con-
tracting/grants officer.

4, Identification of the materials
for which copyright is desired,
with a copy if available.

5. The period during which copy-
right would be claimed (nor-
mally to terminate no later than
the scheduled contract/grant ex-
piration date).

6. The reason copyright is deemed
to be necessary.

7. The name of the project director.

b

8. The name and address of the
USOE project officer.

9. The distribution plans for test
and evaluation of experimental
materials.

10. Generally, the dissemination
plans for materials after devel-
opment.

(This information, except item 9 and

except the parenthetical portion of

item 5, should be provided also when
requesting authorization to obtain
commercial dissemination under copy-
right of final materials. Additional re-
quirements relating to “mass market”

are
available. The developer should select
the one which has the greatest likeli-
nood of achieving widest use of his
materials. Release of materials in the
public domain (without copyright) is
one approach. Public domain dis-
semination requires no specific ap-
proval by the USQE, unless the terms
of the contract/grant specify other-
wise. However, if the developer elects
to disseminate without copyright,
then it may not disseminate or have
disscminated a copyrighted revision
within 12 months after the publica-
tion date of the uncopyrighted version.

Copyright Protection: The USQOE
does not grant copyrights and does
not register copyright claims. Copy-
right for a book is secured by publi-
cation with the appropriately worded
copyright notice applied. After copy-

i
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right is secured in that manner (and
not before), it is made a public rec-
ord by registering it with the US.
Copyright Office in the Library of
Congress. Copyright gives to the
proprietor the exclusive legal right to
republish, copy, translate, etc., the
author’s work. The USOE merely
authorizes publication under copy-
right and stipulates the terms and con-
ditions (including that portion of the
statutory copyright term) for which
such copyright may be claimed.
Commercial Dissemination under
right: Dissemination unde

™ A thar anf) mak alko
volved.) The materials are normally
published by the disseminator, under
arrangements with the developer, and
with the approval of the USOE.

Incentives: (Sccs. 2 and 10)

In revising its copyright policy the
Office of Education has sought to in-
crease the incentives for developers
and disseminators in order to achieve
widespread use of materials developed
with USOE support. The Office of
Education recognizes that the dis-
seminator is entitled to make a rea-
sonable profit from the undertaking;
the developer (unless it is a profit-
making organization) may share in
any royalty income; and the educa-
tional community should benefit from
ready access to attractive, tested edu-
cational products at reasonable prices.
The US. Office of Education will
share royalties with any cosponsor,

(A cosponsor is any person or or-
ganization which has cntributed mate-
rially to the development of the
materials to be published.) If the co-
sponsor is the contractor/grantee
(developer) it will share royalties
under either of two plans: The Gov-
ernment will permit a developer to
retain 50 percent of net royalty, with-
out regard to the relative costs in-
curred by the parties. (Net royalty is
defined as that amount remaining
after any cosponsor has received its
share.) Or, if a developer believes its
cost share to have been proportionally

FHICh SR i
ts cost sharc. If this option is taken,
the devcloper will have to show that
its cost share is as alleged. The U.S.
Officc of Education may cost share
with a cosponsor on a parallel or se-
quential basis, or a combination of
both. For example, in thc first circum-
stance the Office of Education could
add support to a project which had
begun, but was not completed, under
the support of another. In the second
circumstance another organization
could augment a project which was
begun, but not completed, under
USOE support. In the third circum-
stancc there might be overlapping
support, which would be a combina-
tion of parallel and sequential sup-
port.

Procedures (General): (Secs. 4 and
6)
The developer is expected to initiate
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the action necessary to obtain com-
mercial dissemination. If the copy-

right approach is going to be taken, -

approval from the USOE must be
obtained. The request for such ap-
proval must be accompanied by plans
for obtaining competition for dis-
semination. If the materials to be
disseminated constitute “mass mar-
ket” materials, the developer must
follow the procedures set forth in the
following section. However, if the
materials are considered “thin mar-
ket” materials, either the “mass mar-
ket” approach or a less formal ap-
proach may be utilized. The 1

materials.

Procedures (Mass Market Materials):
(Scc. 4)

The request for authorization to ob-
tain commercial disscmination under
copyright should be in the form of
a letter to the Commissioner of Edu-
cation. addressed to the attention of
the Copyright  Administrator, and
should include the information item-
ized in the carlier paragraph headed:
“Protection for Materials During
Development (Sec. 13).” Also to be
included is the documentation speci-
fied below:

1. A proposed “Request for Pro-
posals”™ (RFP) which the contractor/
grantee would send to potentially in-
terested members of the publication/
distribution/information (disscmina-
tion) industry.

2. A list of potential proposers to
which the RFP would be sent. (As

an alternative approach the contrac-
tor/grantee could distribute a notice
of availability of the RFP but send
copies of the RFP only to those or-
ganizations which ask for a copy.)

3. A set of criteria for selecting the
successful proposer.

The RFP should identify the materials
to be disseminated, state that the ma-
terials were developed under a USOE
contract or grant, and specify the
deve'oper's dissemination goals. It
should solicit the disseminator’s re-
sponse to various aspects of develop-
ment, production, and dissemination,

(b) The  rescarch.  development,
technical. and editorial staff which
will be furnished. i.c.. for tasks to be
performed, budget to be assigned.

(c) The salcs and promotional cf-
fort to be applied.

(d) The manner in which the mate-
rials will fit into the disscminator’s
portfolio of products,

(¢) The priority of resources which
will be given these materials.

(1) The proposed format of the
finished product.

(g) Plans for personncl training or
other special implementation cfforts.

(h) Approximate sales or rental
prices.

(i) The rovalty schedule.

(j) The time schedule for publi-
cation and distribution.

In addition, the RFP should indicate
that the final dissemination agreement
will contain provisions specific to this
situation. including the requirements

3\
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of the USOE copyright authorization
agreement, and the usual dissemina-
tion agreement provisions.

The list of potential proposers should
include all those which likely would

have an interest in competing for the-
opportunity to disseminate.

The criteria for selection should be
included in the RFP. These are the
factors considered vital to the success
of the particular dissemination effort.
They are to be set down in their order
of importance and may be “weighted”
if the developer so desires.

materials it desires !

qualify as “thin market” materials, it
may take one of the following ap-
proaches: (1) It may proceed in the
manner specified for “mass market”
miaterials (see the previous section),
or (2) if preferable, instead of pro-
viding a proposed formal RFP, the
developer may indicate to USOE that
it considers the materials to qualify as
“thin market.” provide a copy of a
letter which it proposes to send to in-
terested  disseminators (a2 minimum
of three), and identify the dissemi-
nators to which the letter would be
sent. When approval from the USOE
is received, in the form of a Copy-
right Authorization Agreement, the
devcloper can mail the copics of its
proposed letter of solicitation, receive
responscs. cvaluate those responses,
make a tentative sclection, and send
the selection to the USOE for ap-
proval of the sclection. The next step
would be to prepare a dissemination

J

agreement and obtain approval of the
terms of that agreement from the
USOE prior to executing the agree-
ment.

As an alternative approach to (2),
the developer.could prepare the letter,
send it to appropriate disseminators
(a minimum of three), receive and
evalyate responses, make a tentative
selection, and then obtain approval
of the selection from the USOE.

The first method given under ap-
proach (2) is preferable and is
recommended for use by developers
who are attempting the procedure for

b ( > i
problems  and  difficultics mav  be
avoided. In cither case copies of ail
responses should be furnished to the
USOE together with the rationale for
making the indicated tentative sclee-
tion, as a basis for USOF upproval.
The alternative approach to (2) is
obviously a shortcut method. It has
the advantage of avoiding involves
ment of the USOE in situations before
it is determined that there is sufficient
ir-erest on the part of the dissemina-
tion industry to make an authoriza-
tion request worthwhile. It has the
obvious disadvantage that the ap-
proach utilized may not be approved
by the USOE. which might result in
repeating the procedure, or a portion
of the procedure.

The letter to be sent to the dissemi-
nators should be tailored to fit the
situation. The developer should estab-
lish speeific dissemination goals and
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those should be stated so that pofen-
tial disseminators will have an ade-
quate basis for response.

Involvement of Disseminators in De-
velopment: (Sec. 7)

Educational materials must be devel-
oped with the understanding that, to
have maximum impact, they must be
effectively disseminated after develop-
ment. Proper planning during devel-
opment will facilitate a smooth and
rapid transition from the development
phase to the dissemination phase.
With respect to curriculum materials

. o LT RN
disseminators durin

ment 1s encouraged provided no com-
mitment to a disseminator is made to
disseminate muterials unaer  copy-
rizht. unless the Copyright Guidelines
compentive procedures are followed.
If the developer desires to have a
disseminator actively  participate in
the development offort, with o com-
mitment to the disseminator o dis-
scminate the materials under copy-
right after devdlopment is completed,
it may obtain uapproval from the
LSO to proceed toward that objee-
tive. In that event the proposed RFP,
which would accompany the reguest
for authorization to sceure publication
ander copyright would encompass de-
velopment functions as well as dis-
semination functions to which a dis-
~eminator would be reaujred to re-
spond, and the USOE authorization
weuld approve the claiming of copy-
right tirst during the period of further

development and second during a
specified dissemination period.

Waiver of Requirement for Competi-
tion for Dissemination: (Sec. 12}

Although the concept of competition
for dissemination is one which is in-
tended to assure that one disseminator
does not obtain an undue advantage
over another and is intended also to
assure the most beneficial arrange-
ment for the purchasing public, it is
recognized that competition is not
practical for all situations. Sometimes
the market for a particular material

. o £

hl I AN AN
the capabilin a4 unidue job,
these sitwations and perhaps m some
others the requitement for competi-
tion will bowaived svhen o determinae.
Hen s made that such @owaiver i~ in
the public imterest.

Copyrivhe Authorizaiicn Avreement:
{Swes. R and 9

Approvals of requests o publish or
to secure publicition under copyrieht
are made in the form of agreements
sipned on behalf of the Government
by o USOE Contrgeting Officer, and
o hehult of the contractor grantec
by an official of that organization
authorized to «ign such agreements
The wgreement, if for the disseming-
tion of final materials, will apprese
the dissennnation plans cilicr as sub-
mitted or as moditied to aecord with
the Copyright Prograny requirements
The copyright suhorization agree-
ment authoazing che claming of
copvrint during the perniod of dde-

170
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velopment will normally include, but
not necessarily be limited to, the
following:

1. A statement to the effect that the
USOE merely authorizes the securing
of copyright. It does not grant a copy-
right or take a position on the copy-
rightability of the materials. _
2. An identification of the materials
to which the agreement is applicable.
3. The irrevocable, nonexclusive,
royalty-free license which is required
by the U.S. Government.

4, The time period during which
copyrigkt may be claimed.

charratinn o ment

The spediai degend wooappoa ad-

et too the copynight notice on
muicrieds 1o be published, indicating
the period durmy which copurieht i
authorisad oo he claimed.
I the authorization ayreement is for
the commercial dissenination of final
materials, the agreement will include
the following o

oA date byowhieh dissemination
must b accomplished Cmateriuds or-
fored for sal: to the publics, which
dute mav be extended for good cause
~hown.

2. The authoritv to isstie the REP
or the letter of solicitation. aceept
preposale and make a tentative selee
Lo,

Ao The formula for sharing of poten-
tal rovadties by the Government and
the contractor grantee,

4. The treatment to be accorded re-
vistons and cdariations,

S. The right of the Government to
make audits of the contractor’s/
grantee’s, and of the publisher’s,
books of accounts relating to sales
and royalties for materials published
pursuant to the agreement.

Additional USOE Approvals: (Sec.
8)

The USOE must approve first the
selection of the disseminator and sec-
ond the final dissemination agreement.
Ordinarily, this is done in two sep-
arate actions. However, the circum-
stances may in a special situation

helection of the dissemi-
P R A T A S T T LU E T A OIS NN
nution agreement, may be approved
as part of the copyright authenzaton
agreement,

Procedioai Dlovbiloy (See, 12
Adthough o seqaence of steps t -
comphish - commercial dissemination
under the USOE Coparight Progis
iv provided and contractors grantees
are uneed to follow that sequene o
the best mode mwhich o accompin
the objectives, it s the objective and
not the sequence which is important.
The objective is 10 obtain cffective
dissemination, in g manner which will
seive the pubhic interest and without
aiving any one disseminator an undua
advantage. T this vein some devel-
opers have found it advarageous o
hold & bricting  for disseminators
cither hefore or after the RIFP i
issued. o the interest of better com-
munication and clarity.

11
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Importance of Timely Dissemination:
Whereas the importance of effective
dissemination is obvious, it may not
be as obvious that timely dissemina-
tion may be of equal importance. Ac-
cordingly, every authorization is con-
tingent upon dissemination being
accomplished within a reasonable
specified time. This is based on the
principle that materials generated at
public expense should be made avail-
able to the public at the earliest time
feasible. However, certain beneficial
trade-offs are recognized. For exam-
ple, if in a particular case the obtain-

he ' Fdacationa

ten Center (ERICS
sayseme FRIC avcoiaiiny couid ne
waithhald tor o reasonable period of
tinte o aidow  arrangements 1o be
maede tor commicrarad dissemination.
IT the matenals are of a nvpe which
would ordinarily he made availuble
through T RICT frescarch reports. Tor
ovampic . the meieriads miay soll he
niade avalable throo o FRIC, arter
commercral dissemimation has been
Jh‘\‘|ll]1‘[\|i\|n"i Bpt onds e minerae

fiche format.

Real Parts i doteress The narmal
means tor the SO o obram the
devetopment of cducational materials
Is e contract with or grant 1o a re-
carch and development organieation,
Midouyh the desdopment s acean-
plished by individual employees of
the orgamezation. both the individuals
and the organization officials <houlld
realize that 1t is the organizution and
not the indnadua’s which hears ithe
sitmate tesponsibiints not onls for

the developed product but also for
the dissemination of the product. The
organization, not specific individuals,
is the real party in interest. In order
to establish a more uniform approach
to dissemination of materials those
organizations may wish to designate
an official and/or an office to coordi-
nate the dissemination effort. It is
expected that the aspect of royalty
sharing will justify such efforts. Uni-
versities particularly should establish
written policies setting forth the re-
spective rights of the university and
its staff members in anticipated copy-

[oseta o the LS

Otice ot Fducatioen s conccrmad, sy

Reldicaiupe

PG contiactor or crantce s
real party anomtere I some of ih
devclopment work s to be don
ancther oreamization ender w0
Conttact o putstaent o centiadt
under the grante and the Bikelihood
enists that the subcontractor wall o
pect toreecive b or oopotion of the
contractor's o ormtee’s share o
copyright rovaltiess an undarstianday
Berw et e Prmee and Hie sud shotd
be accemphished at the outset in order
Weoanvoid a hater misunderstanding
e USOT will respeet that ander-
standmg it it does not conflict with
LSO requitements, dn the absenee
o an anderstunding the USo gl
assoone that wil tigins reside st e
Prime contractor or grantec
Compaier Procrams Computer pro
gram and ol matenals wilt b
subject to copneht uthenzaten in
the manner ot othor cducanonal natc-

‘o
[
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rials. The USQE will not permit com-
puter programs and similar materials
to be disseminated on a “trade secret”
basis. The reason is that materials
generated with public funds should
not be held in secrecy. (The last state-
ment would not encompass informa-
tion which is classified for national
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SEC. 14. Statement of copyright policy.

It is the policy of the U.S. Office of Education that the
results of activities supported by it should be utilized in
the manner which will best serve the public interest. This
can be accomplished, in some situations, by distribution
of materials without copyright. However, it is recognized
that copyright protection may be desirable, in other situa-
tions, during development or as an incentive to promote
effective dissemination of such materials. In the latter
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