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Foreword

In addressing the State School Boards Convention on the sub-
ject of student unrest last November, | promised to develop &
model school board code on serious student misconduct. With
the able assistance of Jack Cummings, a third-year law student at
Yale University, | have done so, and it is now offered ior vour uss.

Since boih authors have been trained in the law and not
schoo! administration, we thought It essential that the code be
read and criticized by teachers, school principals, superinten-
cents, and board members before we publishad it. Accordingly,
it was well read as it went through numerous drafts. In addition,
a group of school administrators in & school law class at Western
Carolina University examined it section by section. We are in-
debted to all of these people, to the State Board of Education,
to the State Department of Public Instruction, to the Attorney
General's Office, to the State School Boards Association, and to
others who have taken the time to read the code and comment
on it. Although we take full responsibility for its provisions, the
advice that we have received has been essential to its develop-
ment.

Experience with this code will inevitably demonstrate need
for change or modification. We welcome any suggestions for
change and would appreclate hearing from you.

Robert E. Phay
Associate Professor of
Public Law and Government
Chapel Hiil
November 1970
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Introduction

Written school board regulations on student conduct ‘nat con-
stitutes serious misbehavior and written procedures for handling
violations of those reg.lations have iong been advisable at the
junior high and secondary school levels. But they are now be-
coming a necessity as courts require specificity in rules and cer-
tain procedural observances before a long-term suspension or
expulsion Is imposed.* To guide school boards in developing
thelr written policies, the following code has baen written.

The code iz divided into thres parts. The first part contzins
elght rules that proscribe certain types of student conduct that
represent major offenses and stipu'ates that violation of these
rules may result In a long-term suspension {over tive days) or
expulsion. The second part sets nut a procedural code of twenty
seclions for trying alleged viclations of the rules. Part i con-
tains provisions for removing dangerous students.

Following most of the rules and procedura! sections are com-
ments that explain or clarify the intent of that particular rule or
section. In many cases the comments are essential to the mean-
ing of the rule or section and should be adopled with the rule if
the rule is adopted. Optional rules or sections are provided when
a reasonably attractive alternative exists. Whan options are listed,
the first is preferred by the authors. Bracketed materiai in a rule
or section Is an ~lternative to that part of the rule or section.

Suspension or expuiston of a student is a serious action on
the part of the school. (It can, however, be used In a context In
which it is not punitive, 6.g., to reduce tensions or to provide
more time to deal with a problem than is immediately available.)
{n only a few situations ~an it be justified. One justified occaslon
I1s when a student’s ~.nitinued presence on the schooi grounds

* A monograph that will soon be publiahed by NOLPE (National Organization
on Legal Problems in Education) and the ERIC Clearinghouse on Educational
Administration examines the fegal sspecls of student suspenstons and f.xpul-

sions. A copy may be oblained from NOLPE (825 Western Bivd., Topeka,
Kansas) or the Institute of Government.
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8 Student Suspensions and Expuisions

endangers the proper functioning of the schoot or the safety
or well-being of himself or other members of the school com-
munity. Another is that rare instance when the suspension of-
fers the only effective way of both communicating to the student
that his conduct was unacceptable and emphasizing to his par-
ents that they musi become immediately involved and should
accept a greater responsibility in he!ping the student meet school
standards for acceptable conduct. When either of these sit-
uations exists, the student should be reroved from the schoo).
Whsn neither exists, other ways of dealing with the problem
should be scught.

School separation is a poor method of discipline. Students
who misbehave usually are students with academic difficulties,
and removal from the school almost inevitzbly adds to thelr ac-
ademic problems. Sometimes expulsion is precisely what a de-
linquent student desires. Also, as the school loses contact with
a student and loses its opportunity to work with him to eliminate
his antisoclal behavior, he may continue his misconduct in a way
more dangerous to himself and others.

Thus school suspension should be avoided If possible. This
does not mean, however, that a disruptive child should be per-
mitted to remain In the classroom. When the classroom Is not
the place for him, other provisions should be raade for him if
possible. For example, a problem child might be put Into a
special group where closer supervision and greater individual
attention Is avallabie. Other appropriate community facilities like
family service agencias, mental health clinlcs, or the public health
service might be contacted and asked to work with the problem
student. We also note that some children disrupt classes be-
cause they feel alienated or Inadequate. For these children the
school should try to offer learning In a way that builds selt-con-
fidence rather than destroys self-respect. Classroom instruction
should have meaning and relevance to the chlid’s situation. To
accomplish this difficult goal, the school may need to make ad-
justments In the curriculum to provide a more productive experi-
ence for the child.

Preventive measures, of which adopting written school codes
on misconduct is one example, also need emphasis. The schoo!
can do much to eliminate conditions that produce or spark stu-
dent misconduct. |t should communicate to its students that their
support and assistance Is needed to make school a worthwhile

.
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experience. Stu.ients need to see that they benefit from an or-
derly school operation and that they, as members ot the schoot
community, have a responsibility and interest in prometing a good
learning environment. School administiators can promote this
positive aspect of student behavior by encouraging student par-
ticipation in school planning, setting up a student committee on
student behavlor, establishing a school grievance procedure, and
giving students a voice in matters concerning student life. Such
actions, if not already taken, need to be implemented so that
discipline problems caa be eliminated before they arise. If a
school has on'y the law and its rules to recommend it, it will sure-
ly fail. Rules and codes mean little without the good will and
genuine support of the student body.

Because long-term suspensions generally are consldered to be
undesirable and becausn constitutional due process requirements
have reduced the discretionary powers of school officlals to expel

"and suspend students for long perlods, it Is recommended that

the school board adopt a policy placing 30,%@ constraints on
the princlpal and supeiintendent In exercising their broad dis-
cretionary power under the statutes to expe! and impose long-
term suspensions. In llsting the categorles of misconduct to
whick disciplinary action Is appropriate, the code being sug-
gested Is much more sp:2cific than the statutes. For example, the
North Carolina statute on student suspensions and expulsions,
G.S. 115-147, auvthorizes: the principal to suspend for not more
than ten days any pupil \rho “wilifully and persistently vlolates the
rules of the scheol or who may be guilty of Immoral or disreputa-
ble conduct, or vwho may be a menace to the school.” We recom-
mend that the school toard develop a particularized listing of
mls :onduct deemed serlous enough to warrant expulsion or fong-
term a2uspension. These specific categories faill weli within the
broad powers grented in the statutes, but eliminate as greunds per
se for expulsion or long-term suspension such vague concepls as
immoral or disreputable conduct. Instead, the code specificelly
prohibits such misconcuct as Intentional disruption of school
processes, possession of dangerous weapons, Intentional de-
structlon of property, end wlilful assault of school employees.
The particularized code is necessary to sava the statutory lan-
guage from misuse and to keep school actions taken pursuant
o it from being declarad invalid on the baslis that the statute
grants undue dlacretion and is unconstitutiunally vague.




10 Student Suspensions and Expulsions

We aizo recommend that the principai's power of suspension
be limited to a maximum of five school days since suspension
beyond five days will create academic problems that may make it
impossible for the student to be successfully reinstated in the
school program. If suspension longer than five days is necessary,
the principai may request such a penalty from the superintendent
after foliowing the procedure set out in Part Il. This reduction in
the principai's discretionary power to suspend from the statutory
maximum of ten schoo! days will not produce any justiciabie con-
flict between the statute and the code; conflict would exist if a
code purported t» increase a permissible term of suspension
beyond ten school days. Aithough there may be a theoretical
question whether the school board has power to cut back the
principal's power, as a practical matter it will not arise, since
principals will necessarily follow board policies on suspension
and expulsion or be deemed insubordinate by their boards. As
courts have required more and more procedural particularity be-
fore a student may be given a long-term suspension or be ex-
pelied, adopting and following a procedure simiiar t2 that here
proposed is probably the best way for the school board to insure
that suspension beyond five school days will withstand judicial
scrutiny.

To help relate the proposed board policy to existing state
statutes, citations to appiicable North Taroiina statutes have
been added in brackets at the end of the comment to the appro-
priate rule or section.

As noted, the courts aiso have rscognized the severity of
school expuisions and have come to consider school atiendance
to be a right that cannot be denied without due process of law.
They have defined due process to mean that such fundamental
rights as freedom of the press and of spsech cannot be restricted
when their exercise does not cause substantial and material dis-
ruption to the educational process. For long-term suspensions
or expulsions, courts have further said that procedural due pro-
cess requires the school as a ininimum (1) to give adequate
notice of the grounds of the charges and nature of the evidence
against the accused; (2) unless the student waives it, to con-
duct a fair hearing; and (3) to take action only when it is sup-
ported by the evidence. These substantive and procedural due
process requirements have been incorpcrated into this code.

11
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What School Boards Should Do

We suggest that In developing rules and procedures on serious
studant misconduct, the school board establish & committee
with representation from varlous ccnstituencles within the secon-
dary school community—students, teachers, and administrators
—and that this commitiee develop its own rules and proce-
dures, using this code as a gulde. The work of the committee
should then go back to the school board for conslderation and
possible amendment and final adoption as officlal schoo! board
policy. Once they are adopted, the school board should publiclze
the policles as widely as possible.

When these things have been done, local boards oi education
will have clear rules on student misconduct and an orderly and
precise procedure for handling it. These rules and procedures
will go far in assuring that the student Is trested talrly, In minl-
mizing the likelihood of disruption to the educational process
from student misconduct, and in complying with the constitutionat
requirements of due process.
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Definitions

{These definitions are in abbreviated form. For a compiate de-
scription of the term, see the cited rule or section.)

Appeal Procedure for review of the hearlng board's
decision. [See Section 18.]

Closed Hearing A hearing not open to whoever might want 1o
attend but o~ly to the hearing board, the su-
perintendent of schools, the principal, the stu-
dent, his parents, and his aJult representative.
[See Section 15(a).]

Convener The chalrman of the hoaring board. [See Sec-
tion 14{a).]
Expulsion Denial to a student of the right to attend school

and to take part in any school actlvities for the
remalnder of the school year,

Q.S. General Statutes of North Carolina.

Hearing The examination of accounts of the miscon-
duct and the taking of recommendations as to
the proper disciplinary actlon by the heariig
board. A hearing Is necessary beto.e any pun-
ishment more seveie than a five-day suspen-
slon may be applied to a student unless the
student waives the hearing. [Cee Section 15.]

Hearing Board The group of persons selected to serve for a
school year who hear the account=, testimony,
and recommendations at the hearing and make
a report Including a recommendatlon for ac-
tion to the superintendent. (See Section 14.]

Long-Term The denial to a student for a perlod longer
Suspension than five school days of the right to attend

school £nd o take part In any school function.
Notice The written stalement .he principal must give

to thy student and his parsnts whenever he
soeks a long-term suspension or expulsion,
{Seo Section 9.]
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Parents

Principal

Principal's
Investigation

Representative

Serious Student
Misconduct

Short-Term
Suspension

Summary
Suspansion

Wilness

The student's parents or his legal guardian.
[See Section 15(g) for the role of the parents.]
The schooi employee bearing that title or a
school administrater designated by him to car-
ry cut any or all of the functicns assigned to
the principal in this code.

The Inquiry made by the principal upon hear-
ing of the misconduct to find all accounts of
the aileged misconduct, to determine tho stu-
dent’s culpability, and to decide on the proper
disclplinary action.

An adult serving In place of or in addition to
the parents to advise or otherwise assist the
student before the hearing board. [See Sec-
tion 15(h) for complete Jescription of the term.]
That misconduct described in the accompany-
ing rules for which the maximum penalty is
expuislon,

Tha denial to a student of the right to attend
school and to take part In any school function
for any period up to five school days.

A principal's order under his authority in Sec-
tlon 4 that a student Immediately leave the
schoo! grounds.

Any person glving Information to the hearing
board at a hearing. [See Sactlons 12, 15(e)
and {*y, and 16.]

14




PART 1

School Board Code Prohibiting
Serious Student Misconduct

The following code sets forth school rules prohibiting cer-
tain types of student conduct that constitute mojor offenses. A
student found to be In violatiors of any one of them mav receive
punishment as severa as a long-term suspension (over five days)
or expulslon for the remainder of the school year. Less serious
conduct can be dealt ‘with by the principal undir the disciplinary
authority given to him by the s1atutes or schoot board regulations.
(See Section 5 at page 27.)

The Initial Judgment tha\ certaln conduct violates one of these
tules Is made by the principal. He may discipline the student
himself, applying punishment up to a five-day suspension from
schoal, and/or refer tho student’s case to the hearing board with
a recommendation for more severe punishment. (See Procedural
Code in Part I} After the hearing, the board will decide whether
a ruld has been violated. it misconduct Is found, the hearing
board wlll recommend to the superintendent what it conslders to
be tha proper disciplinary action, which may range from no action
to expulsion. The superintendent is not restricted to the penalty
recommended. :

Bracketed materlal in a rule Iy an option or alternative to that
recommended In the rule.

North Carolina statutes that relate to tha subject matter dealt
with by each rule appear In brackets &t the end ot the commants.
It you are In another jurisdiction, 1t 1a essantlal that your 8¢hool
boarc attorney exanilne your state statutes and regulations ¢f the
state board of education to be sure thiat the code yYou adupt ls
compatible with them,

0 15
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16 Student Suspensions and Expulsions

RULE 1. DISRUPTION OF SCHOOL

A student shall not by use of vivlence, force, noise, coercion,
threat, intimidation, fear, passive resistance, or any other con-
duct Intentionally cause the substantial and material disruption
or obstruction of any lawful mission, process, or function of the
school.

Neither shall he engage in such conduct for the purpose of
causing the substantia! and material disruptior: or obstruction of
any tawful mission, prucess, or function of the school if such a
disruption or obstruction Is reasonably certain to result.

Neither shall ha urge other students to engag? in such con-
duct for the purpose of causing the subslantial and material dis-
ruption or obstruction of any lawful mission, process, or function
of the school if a substantial and material disruption or obstruc-
tion Is reasonably certain to result from his urging.

While this list is not Intendad to be exclusive, the following
acts—when done for the purpose of causing a substantial and
material disruption or obstruction of any lawtul mission, process,
or function of the school—illustrate the kinds of offenses encom-
passed here: (1) occupying any school building, school gro'inds,
or part thereof with Intent to deprive others of its use; (2) block-
Ing the entrance or exit of any school building or corridor or
room therein with Intent to deprive others of lawful access to or
from, or use of, the buliding or corridor or room; (3) setting fire
to or substantialiy damaging any school building or property;
(4) firing, display'ng, or threatening use of flrearms, exolosives, or
other weapons on the school premises for any unlawtul purpose;
(5) preventle.n of or attempting to prevent by physical act the
convening or continued functioning of any school, class, or ac-
tivity or of any lawful meeting or assembly on the schoo! cam-
pus: {6) preventing students from attending a class or school
activity; (7) except under the direct Instruction of the principal,
blocking normal pedestrian or vehicular traffic on a school cam-
pus; and (8) continuously and Intentionally making nolse or act-
Ing in any manner so as to Interfere seriously with the teacher's
ability to conducl his class.

Comment: Much of the conduct prohibited by this rule Is also
in violation of other rules In this code. The purpose of this rule
Is to emphasize that any conduct that by Intention substantially
disrupts a schoot function ofr Is likety to do so is {orbidden.

16
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The principal raust exercisc great care In determining what is
a substantial disruption. When the conduct I8 nonvicient expres-
sion of opinion, It Is often constitutionally protected. No conduct,
however, |s protected to the extent that it may substantially im-
pair the functioning of the school.

[Several state statutes are available to deal with disruptive be-
havior In the schonl. G.S. 115-146 requires teachers and student
| teachers “to malntain good order and discipiine” and authorizes
them to Use reasonable force “to restrain or correct pupils and
malntain order.” G.S. 115-147 authorizes the principal 10 suspend
pupils who violate school rules, who may be guilty of immoral
or disreputable conduct, or who may be a menace to the school.
G.S. 115-150 grants the psincipal the authority to discipline school
puplis.

Several criminal law statutes a'so apply. G.S. 14-288.4 pro-
hibits disorderly conduct and unauthorized occupation of bulld-
ings. Q.S. 14-132 prohibits disorderly conduct in and Injuries to
! public buildings and facliities. G.S. 14-272 prohibits wiiltully dis-
° turbing school entertainment or any other lawful meeting. G.S.
14-273 prohibits willtully disturbing any public school. Q.S. 14-
132.1 prokibits sit-ins or other inlerference with the normal use of
public buildings. Q.5. 20-174.1 prohibits sit-ins or Interference
with traffic on streets and highways. G.S. 14-134 prohibits trespass
after being forbidden. G.3. 14-28R.6(a) creates the offense of
trespass during emergency. G.S. 14-228.6(b) c.cates the oifense
of looting while trespassing during an emergency. G.S. 14-288.18
authorizes the Governor to order public buildings evacuited dur-
Ing public emergency or imminent thieat thereof. Q.S. 14-268.18
sets out a permissive Injunction procedure for the superintendant
to follow In event of school disorders.

Many other criminal statules, too numerous to iist, may be
applicable In the event of a school disruption. For a falrly com-
plete listing of applicable North Carolina criminal staiutes per-
taining 1o disruption on the college campus, most of which also
apply to public school disruption, ses R. Phay, North Carolina
Constitutional and Slstutory Provisions with Respect to Higher
Education 72-99 (1970).)

RULE 2. DAMAGE OR DESTRUCTIC'N OF SCHOOL PROPERTY

A student shall not Intentionally causs or atiempt to cause
substantial damage to valuable school property or steal ¢r at-
tempt to steal school property of substantlal alue. Repeatad

ERiC
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18 Student Suspensions and Expulsions

damage or theft involving school property of small value also shall
be a basis for lo~ 3-term suspension or expuision from school.

Comment: This rule Is phrased In terms of “property of sub-
stantie’ valLe' because the aim of all these rules is to define only
the mcst sericus student m'sconduct—conduct that can be pun-
ishad by the most serlous penallies of lorg-{erm suspension or
expulsion. Of course, intentional destruction or theft of school
property of any value is prohiblied by siate law {see statutes
cited below) and by this code. In Section 3(b) the principal may
exercise his Independent authority 1o punish, which Includes sus-
pensions up to five days, in dealing with misconduct of the kind
described In these rules but not serlous enough to be deemed in
violation of the rules.

Attempt to differentiate two cutegories of violations was
made because we feel that the serlous sanctians of lony-term
suspension and expulsion should not and nee: not be avaiiable
In dealing with minor viclations such as carving on desk t~ps,
marking walls, or writing In books. Serious violations or repeated
minor violations, however, may be punished by the severe sanc-
tions.

The principal makes the initial determination as to what Is
“substantial damage"” or “substantial value.” He should conslcer
with great care the dagree of actual delr'ment to the school and
the necessity of replacemert or repair, as well a8 the value of the
pronerty invoived. Examples of actions that do “'substantial dam-
age” might inciude attampted or actual burning of a school bultd-
Ing, delibarate destruction of laboratory epparatus, or wrecking
of scheol filas,

[Several North Carolina statutes deal with property damage.'

a.S. 1-538.1 allows the school to recover damages of up to $500
from the parents of & minor under the age of eighteen who ma-
liciously or wilifully deatroys school proparty. Q.S. 14-132 makes
it a misdemeanor for any person to “unlawfully write or scribbie
on, mark, deface, besmear, or injure the walls of any pubiic build-
ing or facility' and authorizes the person In charge of .he public
bulld’ng or facllity to arrest summarily and without warrant for
any such violation,

G.S. 14-60 makes it a felony for any parson to “willfully set
fire or atlempt {0 set fire 10 any schoothouse or building owned,
feased or used by any public or private school . . . or procure the
same to be done.” G.S. 14-273 provides that it shatl be a mis-
demear.or for any person 1o “infure any school bullding, or deface
any school fumiture, apparatus or other school property.” G.S.
115-149 makes i} the duty of every teacher and Principal to n-

P 18
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Code Prohibiting Sericus Misconduct 19

struct stucents in the proper care of schuol property, to protect
schoo! prop-erty from damage, and to report damage to the parents
s the student involved. G.S. 115-133 makes Frincipals, teachers,
and Janitors responsible for damage to school buildings resulting
from lack of proper discipline of pupils. G.S. 115-133.2 authorizes
school boards to offer rewards for Information leading to the
arrest and conviction of persons who vandalize, steal, or dam-
age school property. See also G.S. 14-398.}

RULE 3, DAMAGE OR DESTRUCTION OF PRIVATE PROPERTY

A student shall not Intentionally c¢ause or attempt to cause

substantial damage to valuable private property or steal or at-
tempt to steal valuable private property either on the school
grounds or during a school activity, function, or event off school
grounds. Repeated damage or theft Involving private property of
small value also shall be a basls for long-term suspension or ex-
pulsion from school.

Comment: The first and second paragraphs of the comment
accompanying Rute 2 contaln remarks that are applicable hers.

Though the Interest of the school in protecting privete prop-
erty Is not so clear as its interest In protecting public properly,
any theft in a school ralses legitimate school concerns. The pur-
pose of this provision, liks all others, Is to allfow the school to
deal with serious misconduct by its own internal controls, with-
out calling In the police when it thinks thls course unnecessary.
it shouid be noted, however, that as the In loco parentis concept
(the school acting In the place of the parent during school hours)
has decreased, particutarly for high school age students, school
adminlstrators increasingly have been wiiling to swear out war-
rants and Involve the police when violatlons of the criminal
statute have taken place.

[G.S. 14-160 provides that willful inJury of the personal prop-
erty of another is a misdemeanor. Other criminal stalutes prohibit
larceny, receiving stolen goods, robbery, etc.}

RULE 4. ASSAULY ON A SCHOOL EMPLOYEE
A student shall not Intentionally cause or attempt to cause

physical Injury or intentionally behave in such a way as could
reazonably cause p.aysical Injury to a schoo! employee

(1) on the school grounds during and Immediately beforo or Im-

mediately after schoo! houre,
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(2) on the school grounds at any other {ime when the school is
being used by a schooi group, or
(3) off the school g.ounds at a school! activity, function, or event.

Neither self-defense nor action undertaken on the reasonable
bellef that it was necessary to protect some other person is to be
considered an Intentional act under this rule.

Comment: In an earlier draft we provided that “a student shall
not intentionally cause physical Injury without adequate excuse
or justification”” The emphasized provision was to cover those
unusual but concelvable situations in which a student Is not
blameworthy for an intentlonal physical attack or attempt. These
situations inciude seif-defense or nction undertaker: on the reason-
able belisf that it was necessary to protect some other person.
Several school administrators thoughi this exception would be
misunderstood by students and would offer an out to one who
“thinks” he has adequate reason to Intentionally cause physical
injury. We have, therefore, deleted the original “justification”
phrase and specifically added these two exceptions to the rule,

[Numerous criminal statutes prohibit assaults. See, e.g., Q.S.
14-33 (mlsdemeanor assaults, batteries, and affrays), G.S. 14-34
(assaulting by pointing a gun), and G.S. 14-32 (assault with dead-
ly weapon with intent to kill). Article 8 of Chapter 14 of the Gen-
eral Statutes, which was extensively revised by the 1969 General
Assembly, contalns eleven different assault statutes.)

'RULE 5, P1./SICAL ABUSE OF A STUDENT OR OTHER
PERSON NOT CMPLOYED BY THE SCHOOL

A student shall not intentionally do serious bodily Injury to
any person

(1) on the schooi grounds during and immediately befors or Im-
mediately after schoot hours,

(2) on the schoof grounds at any other time when the school is
belng used by a school group, or

{(3) off the school grounds at a schoo! activity, function, or avent.

Neither self-defense nor action undertaken on the reasonable
beliet that it was unnecessery to protect some other person is o
be considered an Intentionai act under this rule.

Comment: This provision covers physical attacks on persons
other than schoo! personnel and requires serious bodily injury
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before the major penalties of long-term suspsnsion or expulsior
are warranied.
[See references to assault statutes in the comment to Rufe 4.]

RULE 6. WEAPONS AND DANGEROUS INSTRUMENTS
¢ Option One

A ttudent shall not knowingly possess, handle, or transmit
any ok ject that can reasonably be considered a weapon

(1) or the schoo! grounds during and immediately before or Im-
mediately after school hours,

(2) on the school grounds at any other time when the school s
being used by & school group, or

(3) off the school grounds at any school activity, function, or
event.

This rule dnes not apply to normal schoo! supplies like pencils
or compasses but does apply 1o any firearm, any explosive In-
ciuding firecrackers, any knife other than a small penknife, and
otrll‘er dangerous objects of no reasonable use to the pupil at
school.

¢ Option Two

A student shall not knowingly possess, handle, or transmit a
knife, razor, lce pick, explosive, loaded zane, sword cane, ma-
chete, pistol, rifle, shotgun, pellet gun, or vther object that reason-
ably can be consldered a weapon

(1) on the school grounds during and Immediately before or im-
mediately after school hours,

(2} on the school grounds at any other time when the school Is
being used by a school group, or

(3) off the school grounds at a school activity, function, or event.

This rule does not apply to normal school supplies like penclis
or compasses.

Comment: [The Winston-Salem/Forsyth school unit obtalirad
a local weapons-control bill (1969 SL, Ch. 1187), which makes it
a misdemeanor to possess specified weapons on scheol property.
@G.S. 14-269 makes it a misdemeanor to possess concealed weap-
ons off one's own premlses. Cincea'ed weapons are defined
to include "bowie knife; dirk; degger; slingshol; loaded cane;
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brass, iron, or metallic knuck'es; razor; pistol; gun, or other dead-
iy weapon of like kind.”]

RULE 7. NARCOTICS, ALCOHOLIC BEVERAGES,
AND STIMULANT DRUGS

A student shail not knowirgiy possess, use, transmit, or be
under the infiuence of any narcotic drug, haliucinogenic drug,
amphetamine, barbiturate, marijuana, aicoholic beverage, or in-
toxicant of any kind

(1) on the school grounds during and immediately before or im-
mediately after schooi hours,

{2) on the schooi grounds at any other time when the school is
being used by any schooi group, or

(3) off the school grounds at & school activity, function, or event.

Use of a drug authorized by a medical prescription from a reg-
Istered physician shall not be considered a violation of this ruie.

Comment: [The Narcotic Drug Act and other statutes on bar-
biturates and stimulant drugs are in Article 5 and 5A of Chapter
80 of the General Statutes.]

RULE 8. REPEATED SCHOOL VIOLATIONS

A student shall not repeatedly fail to compiy with directions of
teachers, student teachers, substitute teachers, teacher aides,
principals or other authorized schooi personnei during any period
of time when he Is properly under the authority of school per-
sonnel.

Comment: This rule is a “catch-ail” and shouild be spplied
with circumspection. Basically, it is aimed at those students
whose conduct is consistently at odds with normal school dis-
cipiine and who do not respond to guidance or minor discipline.
It aiso may apply to the student who stubbornly refuses to carry
out some legitimate direction of his teacher or of other au-
thorized school personnel. Consideration should be given to
whether a student should receive severe, lenient, or perhaps no
punishment for failure to comply with directions based on reason-
abie opinions heid In good faith that the directions were unauthor-
ized or detrimental to some proper interest.

[G.S. 115-147 authorizes the princCipal to suspend any pupil
who wilifully and persistently violates ihe rules of the school.]
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PART II

Procedural Code for Dealing
with Alleged Violations

Untii recently few procedural requirements were placed upon
the schooi when it decided to suspend or expe! a student. Ed-
ucation was considered a privilege, not a right, and school
expuisions were generally not reviewed by a court. Today ed-
ucation is considered a right that cainot be denied without proper
reason and uniess proper procedures are foliowed. Courts now
require that students be accorded minimum standards of fairness
end due process of law In a discipiinary procedure that may
terminate in expuision.

The requirements of due process are not fixed. What is re-
quired depends largely on the severity of the schoo!'s action, and
no particuiar procedurai modei is imposed. if the oniy penaity
that may be given is a spanking or detention after ciass, no formal
procedure Is required. In cases of severe discipiine, such as
long-term suspension or expulsion, minimum standards are gen-
eraily thought to inciude (1) adequate notice to the student of
the charges against him and the nature of the evidence to support
those charges, (2) a hearing, and (3) a disciplinary decision that
is supporied by the evidence.

The foilowing procedurali code provides for these constitu-
tional requirements. It attempts to create a precedure that wiil
produce a reliabie determination of the issues whiie minimizing
the adversary nature of the proceeding.

Bracketed material in a ruie is an option or gsiternative to that
recommended in the section.

North Carolina statutes that relate to the subject matter deait
with by each section appear in brackets at the end of the com-
ments.
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24 Student Suspensions and Expulsions

A, General Provislons

SECTION 1. COVERAGE

Alleged misconduct shall be dealt with by the principal* or
his desigiiee:

(a) whenever a teacher considers a problem of classroom dis-
cipline to be so serious as to warrant the principal’s atten-
tion; or,

(b) whenever the alleged misconduct constitutes a violation of
the rules that govern serious misconduct; or,

{c) whenever the principal deems it advisaule that he deal per-
sonally 'vith the misconduct, .

Commenl: This code of procedure does not deal witn ordinary
classroom discipline; it covers only those disciplinary matters
serious enough to be dealt with by the principal or his designes.
The teacher should make every effort to handie personally the
usual problems of maintalning classroom discipline befora in-
volving the princlpal. Teachers should know that state law, G.S.
115-146, places upon them the responsibllity and gives them the
authotity to .naintaln good arder and discipiine in thelr schools.
That statute provides:

It shall be the duty of all teachers, including student teachers
when given authority over some part of the school rrogram

by the principal or supervising teacher, to maintein good
ordar and discipline In thelr respactive schools. . . .

Principals, teachers, and student teachers in the public
schoo's In this State may use reasonable farce in the exer-
::Ife oldlawfm authority to restrain or correct pupils and main-
ain order.

lowever, when the teacher becomes aware of conduct that
appears 1o violate a rule governing serious misconduct, the pen-
alty for which may be a long-term suspension or expulsio.. he is
requlred Lo refer the student Involved to the principet. Thus, the
handling of serious misconduct becomes the respensibility of the
princlpal, who should Investigate and act on ihe alleged rule
violation.

The principal’s disciplinary authority i% not limited to thesn
situations; indeed, he personally may handle any misconduct, as
provided In subsection ¢ above. Rather, thess provisions are in-
tendad 1o Insure that the principal will manage matiers of sefious

* Fulure references to the principal refer also to any other school adminls-
lrator to whom he may delegate his authority.

ERIC

24




(%)

ERIC

Aruitoxt provided by Eic

Procedures for Dealing with Violations 25

misconduct while matters of minor misconduct are channeled
through other persons.

We afso suggest that each schoo! adopt written procedures
for handling teacher referrats of misbehaving students. Such pre-
cedures should require that the teacher making the referral fill
out a form stating the facts of the misconduct as he knows them.
The procedure also should provide for prompt notification to the
teacher of the principal’s action on the misconduct.

SECTION 2. PRINCIPAL’S INVESTIGATION

In dealing with alleged misconduct, the principal shall inves-
tigate the Incident and hear all available accounts ¢f it. The stu-
dent shall be encouraged to ralse any defenss he thinkg relevant.
if the student requests that other witnesses be questioned, the
princlpal shou!ld tafk to them if possible. If the student makes a
reasonabie ciaim of other defensive matter that, if true, would
free him from blame but is not immediately available, the principal
should postpone disciplinaty action for a reasonable time until
such evidence may be presented to him.

Comment: In most cases, all relevant evidence will be brought
out by the princlpal’s Investigation so thkat he can mrake an in-
formed decislon soon after the discovery of the miscorduct. Only
rarely will some necessary Information be unavailable at tho
school. f the student makes a reasonable request to present
evidence not linmediately available, fairness requires a short de-
fay In the principal's action. An examp'e of such an instance
would be when a student possesses an interdicted drug but claims
to have a prescriptiun al home.

In cases of serious misconduct, parents should ba contacted
and encouraged 1o come t2 the school at the time whzan the prin-
cipal begins his investigalion.

SECTION 3. LIMITATION ON PRINCIPAL'S POWIi:R TO
SUSPEND OR TO REQUFST A HEARING

If the principal Investigates a student's alleged rilsconduct
and decides to take disciplinary aclion, he must investigate and
take actlon on all alleged misconduct known to him at that time.
Consequently, the most serious action he can take ¢n his own
authority for any and all misconduct by a particular student,
known to him &t any onre time, [s to give a five-day suspension.
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{See Saction 5.) If he thinks additional penalties appropriate, he
may seek the superintendent’'s approval to Initiate the procedure
for obtaining a long-ierm suspension or expulsion. (See Sec-
tion 8.)

Commen!: This provision Is designed 1o Insure that once a
student is suspended by the principai for five days, the princinal
may not suspend him further except for misconduct not known
to the principal or not alleged to him at the time of the original
Investigation.

B. SecHlons Applicable to Summary
and Short-Term Suspensions

SECTION 4, SUMMARY SUSPENSION

It the principal witnesses any serious student misconduct and
he thinks that Immediate removal of the student(s) is necessary
to restore ordar or lo protect persons on the school grounds, he
may suspend the student immediately for not more than two
school days.

In such cases the principal is not required to conduct the In-
vestigalion described in Section 2 before he suspends, but he
shall carry out such an investigation and decige on further dis-
clplinary action, if any, at {east by the end of the school day fol-
lowing the summary suspension. If he thinks an additional sus-
pension is necessary, the lotal suspended time shall not exceed
five school days.

Once a principal has decided to suspend a student summarily,
he shall follow the procedure  ascribed in Section 6 for sending
a student home during the schoo! day.

Comment: TL's section is inlended 10 cover those iare sit-
uations in which conduct Is so disruptive that the princlpal be-
lleves he must remove the sfudent from the school Immediately.
Suspension under th's section differs from the short-term sus-
pension described In Section 5 in that the principal need not carry
out the Investigation required by Section 2 before declding to act.
Rather, his viewing of the misconduct plus a need for some Im-
mediate action 1o rastore order or protect persons on school
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grounds combine to provide him a reasonable basls for imme-
diately suspending the student.

It should be noted that the principal Is permitted to suspend
summarlly only when he personally views serious misconduct.
He need not view all of a student’s misconduct, but somse serious
misconduct by the student must take place in the principal’s
presence before he may forego the Section 2 investigation. This
minimum requirement seems reasonable because if the miscon-
duct has stopped, the situation is not likely to be so threatening
that he cannot carry out his Investigation before Invoking dls-
cipline.

ECTION 5. SHORT-TERM SUSPENSION

A short-term suspension is a denial to a student of the right
1o attend school and to take pari in any school function tor any

period of time up to five school days. The principal may invoke

a short-term suspension only after investigating the misconduct
and only for the following reasons:

() a violation of the school board rules prohibiting serious stu-
;. dent misconduct listed In Part | of this document; or
(b1 misconduct of the same type as that prohibited by the rules
governing sericus student misconduct but which does not rise
to the gravity of the riisccnduct stated by these rules; or,
{c) misconduct that is proscribed by rules adopted by the school
board covering minor misconduct.

Any suspension denying a student the right to attend school
during the last ten days of the school year must be approved by
the superintendent in accordance with G.S. 115-147,

Once a principal has decided to invoke a short-term suspen-
sion, he shall follow the procedures of Section 6 for sending a
student home during the schoo! day.

The removal of a student from his class by the classroom
teacher, principal, or other authorized school parsonnel for the
remainder of the subject period or school day and his location
in another room on the school premises shall not be considered
a short-term suspensfon and shall not come under the rules and
procndures set forth above.

Commenlt: The rules proscribing serlous misconduct state {hat
such misconduct may be grounds for long-term suspension or ex-
pulsion. Since the rules cover a wide range of misconduct, the
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school should have wide flexibility In matching a penalty to the
violation. But the extreme penalties authorized are by no means
intended to be automatically applied to all misconduct covered
by the rules. Rather, the principal should make every effort to
cieal with all misconcuct, serious and minor, within the area of his
independent authority —which includes everything from no action,
to guldance conferences, to lesser panalties like detentlon, to
probation, to suspension from schooi far from one to five school
days. In other words, extreme violations may be grounris for ex-
treme sanctions, but the principal shouid seek such sanctions
only when he thinks he cannol deal adequately with the probiem
by action within his authority.

The principal also may employ his independent disciplinary
authority to deal with misconduct similar to, but not as serious &s,
tha. described in Rules 1-8. For example, marking on a desk top
Is not “defacing of school properly causing substantial damage,”
but it iz misconduct of the same type (that Is, causing damage to
school property) and could lead to some action by the principal.
This does not mean that the principal must suspend for minor
misconduct or, if ke does suspend, that he must do so for the
maximum of five days. Indeed, suspension for any length of time
Is to be employed only when guidance efforis or lesser penalties
appaar inefferdive.

This code does not attempt 1o deflne more specifically than
in subsection 5(b) another level of misconduct that may be pun-
Ished by no more than the principal’s five-day guspension, but it
emphasizes that no penalty should be given except for violations
of some legitimate school rule Therefore, subsection 5{(b} pro-
vides that the principal may employ his disciplinary powers to
punish “minor” misconduct that is similar to the conduct pro-
scribed by the rules governing serlous misconduct tecause we
feel that these accompanying rules generally cover the areas of
the school's legitimate inlerests. However, if the school finds i
necessary o specify olher misconduct that miy be met with dis-
¢'pline no more savere than a princlpal’s suspension, it should do
8o with particularity, and only within an area of legitimate con-
cern to the school.

SECTION 8. SENDING A SUSPENDED STUDENT HOME
DURING THE SCROOL DAY

When a student is suspended, the principal shall attempt to
reach the student's parents or legal guardian (hereinafter the
term parent(s) includes legal guardian) to Inform them of the
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school’s action and to request that they come to the school for
their child. If the parents are unable to come for their child, the
school shall provide transportation to his home, asstming that
a parent Is there to receive him. If the principal cannot reach the
parents, the student must remain on school property until the
close of the school day.

Notwithsianding the above requirement that a suspended stu-
dent be released only to a parent, the principal may order stu-
dents to lsave the school premises immediately when he is faced
with mass violations to school rules and it is not possible ta keep
the students on school grcunds and restore order or protect
people on the school grounds. Even In this case, distance to
homa and the age and sex of the individual child may require
keeping him until his parents can be contacted.

Comment: The parents are immediately notified of the suspen-
slon In order to Involve them at the earliest inoment in the dis-
cipline of their child. To eliminate any liability for injurles sus-
tained by an unescorted or unsupervised student who was or-
dered to leave the school premises during the school hours and
to avold school responsibility for any further acts of the student
after being suspended, this section requires either thal the parents
come 1o the school for the student or that he be delivered to a
parent by a school employee. If a parent cannot be notifled of the
suspenslon, thr pupll can ba placed In a status of "in-school”
suspenslon and required to remaln In school for the remainder
of the school day. The princlpal can segregate him from other
students, but he should place him under the supervision of a
counselor, teacher, or other authorized school person. It may be
preferable, however, to permit him lo atiend classes but requira
him to report back to the principal's office a&s soon as class or
classes are completed.

SECTION 7. INFORMING THE PARENTS IN CASES OF SUM-
MARY AND SHORT-TFRM SUSPENSION

When a student Is suspended, the principal shall;

{a) send a stalement to his parents and to the superintendent fuily
describing his misconduct, stating the rule violated, and stating
the principal’s reasons for actlon;

{b) make every effort to hold a conference with the parents be-
fore or at the time the student returns to school;
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{c) secure written statemen!s and keep on file all documents and
relevani information received about the misconduct.

Comment: Establishing contact with the parents at the earliest
possible moment Is very imperiant when disciplinary problems
arise, especlally when the discipline Involves suspension. Rec-
ognizing that some parents cannot attend a day-time conference,
principals should try to meet with them in the evening or on
weekends.

Tha principal may riot want to readmit a student until he has
conferred with the parents. This technique often niay he useful,
but it may not be applied If the student must thereby stay out of
schsol for longer tnan five school days.

C. Sections Applicable to Long-Term
Suspenslon and Expulsion

SECTION 8. INITIATING LONG-TERM SUSPENSION
OR EXPULSION

(a) Declsion to Seek Suspension Over Five Days or Expulsion

If, after his Investigation, the principal decides that a penaity
more severe than any within his own authority is warranted, he
may, with the approval of the superintendent, notify the Convener
of th.e hearing board of their decision and ask that a hearing date
be set. (See Section 10.) The prinsipal must decide to do this
and ask for a iong-term suspension within five days after he [earns
of the misconduct.

Comment: Since G.S. 115-147 requires the superintendent's
approval of any suspension over ten days, and because even a
suspension between five and ten days is serlous, It seems appro-
priate that the superintendent be brought into the process early
and his approval required beftore the principal seeks author-
ization fcr a greater penalty than he alone can Imposs.

The scheduling of a tentative hearing date has been made
the principal’s first duty after he secures the superin‘endent's ap-
proval so that the student and his parenls may know as soon
as possible how much time they have before the hearing and
80 that the practical prob'ems of scheduling and assuring the at-
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tendance of witnesses and board members can be worked out as
early as possible. This tentative date may be changed but should
not be moved up unless agreed to by all parties.

(b) Sanction Before Hearing

The procedure described In subsection (a) above does not
affect the principal’s authority to invoke a short-term suspension
or other sanction after his Investigation. He may choose, how-
ever, to take no action other than to turn the entire matter over
to the hearing board.

Comment: This provision makes clear that the principal need
not suspend the student or penalize him before the charges against
him are considered by the hearing board. Wnhen accounts of the
alleged misconduct conflict sharply, the principal may wish to
defer any declsion until the hearing board has decided the ques-
tion of guilt. In this situation he may want to proceed with a
hearing even though the penalty he contemplates for a viotation
of the rule Is not an expulsion or long-terin suspension,

SECTION 9. NOTICE

Whenever the princlpal seeks a long-term suspenslon or ex-
pulsion, he must give written natice to the student and his parents
as soon as possible. Notice should be given no later than the
end of the school day following the day of alleged misconduct.
The notico shall Irclude:

(a) The rule allegedly violated and the acts of the student thought
to have violated the rule, including a summary of the evidence
against him.

(b) The penalty that the principal plans to recommend to the hear-
Ing board and plans to apply (or request the superintendent to
apply) If the hearing is waived.

(c) A tentative time and place for the hearing.

(d) A description of the hearing procedures (discussed on pages
38-43 in this code) adopted by the scii00l board.

(e) Notiflcatlon that written statements al.out the misconduct and
some of the student’s records (see Sectlons 12 and 13) are
available at the school for examination by the student, his
parents, and hls representative.

(f) A statement that before long-term suspenslon or expulsion
can be Invoked the student has a right to a hearing which may
bo walved If he and his paren‘s agree to forego It by furnish-
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Procedures for Dealing with Violations 33

notice on Monday}, they should be informed by the principal on
Tuesday or Wednesday of the dz2finite time for the hearing, which
may be hetd no sooner than Wednesday afternoon {the second day
after notification on Monday) or later than Friday night (the fourth
day after notification on Monday).

This procedure Is arranged so that in the extreme case of a
student who has been suspended for five days by the principal,
the student may go before the hearing board and have his case
finally declded by the end of the five-day sus~cnsion. The Con-
vener should not hesitate, however, to pestpune the heaiing be-
vond the set date if it seems necessary In order fo secure the
presence of a certaln witness or to give the student adequate
time to prepare or for any other legitimate reason. In most cases,
however, the two or three days normally allowed for preparation
should be sufficient,

SECTION 11. GROUP HEARINGS

When students are charged with vioiating the same rule, and
have acted in concert, and the facts are basically the same for
all students, a single hearing may be conducted for them if the
Convener of the hearing board believes that the following non-
ditions exist:

(a) A sing'e hearing will not likely resuit in confusion, and
(b} No student will have his interests substantially prejudiced by

a group hearing.

If, during the hearing, the Convener finds that a student's Intcrests
will be substantially prejudiced by the group hearing, he may or-
der a separate hearing for that studsni.

Commenl: Mass viofations of school rules are a growing phe-
nomenon in schools today. Groups of students may b2 involved
in property destruction, assault, or disruption of school cperations.
When the school has encountered group ' inlations, it usually will
not have the facitities, time, or energy to hear each alleged viola-
tion separately. This section permits the school to conduct one
hearing for a large number of students. This procedure has been
used and upheld as legally proper.

SECTION 12, WITNESS STATEMENTS

The principal shalt make avaliable In his office at least two
days before the hearing the signed statements of all persons on
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whose information are based the charge against the student and
the penalty suggested by the principal. These statements may be
examined and copied by the student, parents, and representative.
!f the principal later receives any further information that will be
employed at the hearing, he must notify the student of it and make
copies available before the hearing.

Likewise, the student shall file with the principal before the
hearing signed statements of any witnesses who have defensivn
information he wishes considered at the hearing, including his
own statement of defense Iif he chooses to make one.

These statements shall set out with some particularity the in-
formation known to the persons making them. For example, if
the student is charged with consistently falling to follow a teach-
er's directions, the consistent nature of the failures must be
specifically described.

Comiment: It is important for all parties to know the nature of
the information that wiil be presented at the hearing so that all
may prepare for the hearing and make it a useful and produc-
tive study of the problems. The statements should be avaitable
to the Convener and other board members before the hearing.

SECTION 13. AVAILABILITY OF THE STUDENT’'S
PREVIOUS RECORDS

Besides having access to the written statements that form the
basis of evidence against the student, his parents or his repre-
sentative shall have access to his previous behavior record and
his academic record. If the school deems it necessary, the in-
formation contained in such records may be furnished to the par-
ents or reprosentative only on condition that they be explained
and interpreted to the parents or representative by a person
trained In their use and interpretation.

Comment: These records will be at the disposal of the hearing
board, but the student, his parents, and his representative also
shoulu have access to them so that they will have the opportunity
to point out and emphasize relevant Information contalned therein.
The utmost circumspection Is required in thelr use. Thelr con-
fidential nature should be stressed te all parties Including the
members of the hearing board.
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SECTION 14. COMPOSITION OF THE HEARING BOARD

(a) Convener

The principal [superintendent} shzll appoint a Convener [or
the Convener could be elected by the faculty] who will be the
presiding officer of the hearing board. The Convener has no vote
and should not need to vote even to break a tie because the board
should always be composed of an odd number. But if a board
member disqualifiles himself during a hearing or other unusual
circumstances arise requiring a tie-breaking vote, the Convener
may vote to break the tie. If the Convener chooses not to break
the tle, the principal may ask the Convener 1o hold another hear-
ing wit a different board.

The Convener has all other rights and dutles of a hearing board
member as well as the following specific dulies and powers:

(1) He schedules the hearirg at a specified date, time, and place.
He has authority to postpone the date and time or change the
place for gued cause.

(2) He assures the presence of a full board at the hearing, how-
ever sefected.

(3) He is avallable before the hearing to answer any questions
that the siudent {or his parents or representative) may have
about the nature and conduct of the haearing.

(4) He has full charge of the hearing and kas authority to direct
s proceedings and to control the conduct of all persons
present, subject to tha general directlons of this procedurat
code. He may limit quostioning by non-board members that
is unproductively lengthy or irrelevant.

(5) He writes the hearing board’s findings of facts and recom-
mendations for action. He may delegate this responsibllity to
another member of the board.

(6) He transmits the Loard's written findings and recommenda-
tions to the superintendent as soon &s possible after the
hearing.

it tho Convener cannot or chooses not to perform the duties
of the Convener, tha princlpal [superintandent] shall appoint a
new Convener for the hearing board.

Comment: Someons mus! be in charge of the hearling. Some-
one must act for tha board [n making the arrangements of timo
and place and essuring the presence of the require’. number of
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board members. Some one person must have authority to say
“who can do what” at the hearing. Finally, this same person
seems besi suited to explain the hearing process to the student
if he has questions. We call this person the Convener.

Primarily because of this last function, we think that the Con-
vener should not have a vote in the final decision unless a tie
must be broken. His authority as a chairman is complete, how-
ever. Within the confines of the rules governing the conduct of
the hearing, he may direct the order and manner in which in-
formation is presented and considered.

Because most of his specific duties involve contacting or con-
ferring with persons at the school, we feel that the Convener
should be someone employed at the school—either a guidance
counselor, an attendance counselor, & social worker, or a teacher.
Though in many cases the principal ar one of his administrative
assistants might serve well as Convener, we discourage such an
arrangement. Our primary reason is that the principal already has
judged the case by the time it reaches the haaring board. In fact,

i he may already have taken disciplinary acticn of his own. He

‘ cannot be expected to reapproach the situation with a completely
open mind. Furthermore, the principal, because of his familiarity
with the case and his own position of authority, might have an
unduly strong influence on the rest of the hearing baard even
though he does not vote.

i It there are more than a few hearings in a school year, the

! Convener’s job may be a big one. This should be recognized

; when the Convener is being appointed and perhaps his othor

duties adjusted accordingly.

The Convener may be appointed by the principal, or by the
principal with the approval of the superintendent, or by the super-
intendent, or In any other way that seems appropriate to the
school board. It is important, however, that the Convener be not
an administrative assistant to the principal, but someone who can
fulflil his duties as Convener Independently of the principal.

(b) Regular Hearing Board Members

e Option One

The rest of the board shall consist of two [or three] students,
two [or three] teachers, and one parent. They shall serve
throughout the school year. The student members shall be elected
by the studenis. The teacher members shall be elected by the

i teachers. The parent shall be elected by the school’'s PTA. A
sufficient number of alternates from each group shall be elected
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to insure that the Convener will be able to bring together an short
notice a full panel of tive [or seven] with the proper ratio among
the groups.

If a regular member Is not availatle for the scheduled hearing
date, the Convener shall replace him by selecting an aiternate
from the appropriate list of alternates. The selection shall be
based upon some method of regular rotation.

e Option Two

The rest of the board shall consist of two [or three] teachers
and one [or two] parent[s] appointed by the principal [or super-
intendent or school board]. They shall serve throughout the
school year. A sufficient number of alternates frora each group
shall be appointed to insure that the Convener will be able to
bring together on short notice a full panel of three [or five] with
the proper ratio of teachers 1o parants.

If a regular member [s not avaitable for the scheduled hearing
date, the Convener shall replace him by selecting an alternate
from the appropriate list of alternates. The selection shall be
based upon some method of regular rotation.

e Option Three

The rest of the beard sha!l consist of three [or five] teachers.
They shall be elected by the teachers as a group and shall serve
throughout the schocl year. A sufficlent number of alternates
shall be selected to insure that the Convener will be able to bring
together on short notice a full panel of three [or five].

If a regular member Is not available for the scheduled hearing
date, the Convener shall replace him by selecting an alternate
from the appropriate list of alternates. The selection shall be
based upon some method of regular rotation.

Comment: The “board” could be a single person, but there
would be a great tendency to make that persor a school adm'n-
istrator; the inadvisability of the presence of the principa! or his
assistanis on the hearing board already has been pointed out.
A multi-membe: board will allow both schoolmen and non-schoot-
men to be involved without having the deciston rest on any one.
The multl-member board also wilt bring a variety of backgrounds,
perspectives, and |deas to the board that [3 not possible with a
single-member board. Thus the hearing procedurs should be
broader in its approach and the board’'s decision betler accepted
in the school community.
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The use of students on the hezring board merits special
comment since students have never served until recently In such
capacities. We point out that students are the group most di-
roctly affected by board actions. Thus they have a direct interest
that Is different from that of any other school constituent. Further-
more, high school students today view themselves as deserving
and as capable of participating in processcs that directly affect
them. They often feel that thair participation Is imporant to
legitimate the process. Indeed, we must recognize that many
high school students are mature enough to participate effectively
on the hearing board. Experience in one North Carclina high
school In which students have been members of the boaid has
shown that their presence can result In increased student respect
and acceptance for the board. For these reasons, Option One
provlding for a minority ot student members on the board should
be considered carefully by school boards in making a choice on
board composition.

(c) Confiict of Roles

Anyone who has had direct contact with the student’s alleged

misconduct or wiro will probably give testimony to the hearing
board should not serve as a member of the hearing board.

Commenl: A fair hearing Is a legal requirement. Thus the hear-
Ing officers must be Impartial and free of blas. One court has
gone so far ag to hold that a person's prior officlal involvement
with a particular school disciplinary problem will render him pre-
sumptively blased In further proceedings on that case. For these
reasons, wa recommend that anyone with direct Involvement or
who will likely testify to the board not serve a3 a member of the
hearing board.

SECTION 15. CONDUCT OF THE HEARING
(a) Ciosed Hearing

The hearing may be attended only by the hearing board mem-

bers, the superintendent of schools, the principal, the siudent, the
parents, and the student’s representative. Witnesses should be
present only when they are giving Information to the board. The
student may be excluded in the discretion of the board with the
concurrence of the student’s parents (or the representative when
he acts In the place of the parents) at times when his psycho-
logical or emotional problems are belng discussed. No one may
be present with the board during its deliberations.
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Comment: The presence of the parents and the representative
will protect the student against the possibility of unfair hidden
practices. Therefore, the use of an open hearing, with its at-
tendant possible commotion and prejudice to the student or oth-
ers, Is unnecessary.

(b) Student ¥May Remain Silent

The student may speak in his own defense and may be ques-
tioned on his testimony, but he may choose not to testify and
In such cases he shall not bs threatened with punishment or
later punished for refusal to teslify.

Comment: The Fifth Amendment is not applicable to school dls-
cipline cases but It seems unrealistic to try to force a student
agalnst his will to testify at the hearing. The school shou'd be
required to have sufficient independent evidence against the
student to prove its contentions; it should not hope 10 prove them
out gf the student's mouth.

(c) Record of tha Hearing

The hearing board shall provide for making a record of any
Information orally presented to it at the hearing. Statements and
other written matter presented to the board shouid be kept on fiie
by the principal.

Comment: If the decision of the hearing board Is appealed to
the schoo! board, a record of the orlginal hearing {not the board’s
deliberations} Is necessary to avoid a complete new hearing.
This record can be made from either notes taken by a secretary,
with the spproval of all sides, or a tape recording of the hearing.
The use of a tape recording would seam most convenlent and
least expensive. The recording need not be transcribed unless
an appeal Is taken.

(d) Princips!'s Presentation of Statements and Records

it shell be the principal's duty to present to the hearing board
at the hearing the signed statements of all persons having infor-
mation about the student's misconduct. Thesa shall be the same
statements that previously have been availlable 10 the student In
the schoo! office and those statements that the student has sup-
mitted 10 that office. He also shall submit a copy of subsectitons
(a) and (b) of the notice given to the students and parents unler
Section 8. (These sections explain the charge and the suggested
punishment.}
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Further, upon the request of the board, the student, the par-
ents, or the student’s representative, the principal shall submit to
the hearing board the student’s record of previous behavior and
his academic record. If the principal or the hearing board daems
it necessarv, the information contained In such records shall be
explained and interpreted to the board by a person trained In
thair use and interpretation.

The principal shall caution the hearing board about the con-
fidentiality of all records and statements submitted to it.

Comment: The statements of all withesses shou'd be available
at the hearing 1o settle disputes that might arise about previously
glven accounts as well as to provide all the basic informaticn.

Student records may or may not be used by the board, but
should be available upon request of the board, the student, his
parents, or his representative,

(e) Use of Witnesoes

e Option One

Tha hearing shall consist of a review of the statements and
records presented by the princlpal under subsection (d) above.
Bul if the principal, the student, or the Convener requests that
any witness appear in person and answer questions, that witness
must do so or his statement may not be consldered or relied on
by the board.

e Option Two

The hearing shall consist of tha oral examination of witnesses
whose signed slatements have been presented to the board by
the principal under subsection (d) above, as well as a review of
school records when requested by elther party. But if the prin-
cipal, the student, and the Convener agree that the presence of a
witness is unnecessary and that his written statement [s adequale
to convey his inlormation to the board, he may be excused. |f
an unexcused witness does not appear, his signed sta‘ement may
not be considered or relied on by the board.

Comment: These options differ only In emphasis. The jirst
attempts to simplity the hearing by not requlring withesser to
appear. It assumes that the facts of the misconduct often will be
admilted and only the principal’'s recommendation for punishment
will be contested. It enforces any party's request for a witness’
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presence, however, by denying the use of that persor:'s sta.ement
if he does not appear when requested.

The second option rests on the assumption that often the
principal will want the school witnesses to appear even if the
student does not. Likewise, the student may want to bring his
own witness, if he has any, lo testily in person. Thus, to avoid
the confusion that might iesult from the requirement of requests
that certain witnesses be present, Option Two provides that wit-
nesses shall always be present except when all agree that this is
unnecessary. The likelihood of this agreement, of course, forms
the baslis of the first option.

() Exemination of Witnesses

Members of the hearing board [and the principal, the student,
his parents, and his representative} may question witnesses, {wit-
nesses include the principal and the student) about any matters
logically relevant to the charge against the student and the proper
disposition of the matter. The Convener has authority to limit un-
productively fong or irrelevant questioning by non-board members.

Comment: It Is the primary responsibility of the hearing board
members, under the supervision of the Convener, to question any
witnesses who appear personally and to draw out their Informa-
tion. Their questioning should be as exlensive as they think
necessary to gauge the accuracy and welght of the person's
slatements. It should be both a direct examination and a cross-
examination. This Is possible becausa the board does not repre-
sent any viewpoint but is seeking to discover the truth as the
ultimate *judge” in the hearing.

Other parties at the hearing probably also will have questions
to ask of the witnesses. The principal, the student, and his
parents and representative all approach the hearing with different
viewpolints and differenl backgrounds and may have helpful ques-
tions to ask. They, as well as the board members, can help bring
out forgolten information, careless errors In memory or percep-
tion or expression, bias, or untruthfulness. All persons involved
should be glad to have the careless errors corrected. On the
other hand, the uncovering of bias or untruthfulness may be em-
barrassing to the witness. But embarrassment cannot outweigh
the need for such questioning.

(g) Role of the Parenls

The parents or lega! guardian should be present at the hearing
and should have an opportunity to make a statement to the board
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on their feelings about the proper disposition of the case and
to answer questions. Any siatements they make need not be filed
with the principal before the hearing. They shou!d be able to
adv:se the student during the hearing. If allowed by subsection
(f), they may also question any wilness.

If the parents are out of town or for any other substantial rea-
son are unable to attend, the adult representative described in
subseciion (h) may act in the place of the parents as their role
Is set out ahove.

(h) Adult Representation in Addition to Parents
e Option One

If the parents cannot be present or if the student or his parents
think his interests can be protected better by the presence at the
hearing ot another adult in addition to his parents or guardian,
the student may bring another adult to the hearing. The non-
parent adult may act as a representative in the defense of the stu-
dent, with the right to present witnesses, question any and all
witnessss if allowed under subsection (f), make a statement on
the nature of the evidence and the proper disposition of the case,
and otherwise assist the student.

The non-parent adult may rot [or may] be an attorney. [The
non-parent adult may be an attorney when he Is taking the place
of absent parents.)

(If the Convener thinks the presence of the schoo} board at-
torney will be helpful at the hearing, he may request his presence.
(This provision is to be added only it the school board permits
the student to be represented by an attorney.))

¢ Option Two

If the parents cann2t be present or if the student or his par-
ents think his interests can be protected better by the presence
of another adult in addition to the parents, the student may bring
another adult to the hearing. |f the parents are present, the non-
parent adult may advise the student but he may not examine wit-
nesses, make ary statement, or In any way actively represent the
student before the board. if the parents cannot be present the
non-paren! adult has all the rights of a parent before the hearing
board as provided in subsection (g).

The non-parent adult may not [or may] be an attorney. {The
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non-parent adult may be an aitorney except when he is taking
the place of absent parents.]

Comment: This rule, permitting an adult representative in ad-
dition to the parents, recognizes that there will be times when
parents are unavailable or are incapable of adequately repre-
senting the student at the hearings. This rule wili permit the stu-
dent or his parants to bring a non-parent adult to the hearing
when either thinks the student's interest can be better protected
by his presence. The representative may be a minister, a social
worker, or teacher, or an attorney if the school board specifically
allows that he may be an atlorney.

There Is one basic difference between the options. Option
Two limits the nosi-parent adult to an advisory rofe except when
tha parents cannot attend the hearing. Option One permits him to
act as a representalive before the board in much the same way
as the parents are already permitted to act. Under eliher option,
the representative may or may not be an attorney, depending on
the school board's choice in adopting its code. (The advantages
and disadvantages of permitting legal counse! at the hearing are
discussed In a monograph on student expulsions that may be
obtained from the Institute of Government.)

SECTION 16. COMPELLING THE APPEARANCE OF WITNESSES

It the hearing board finds it necessary to have a witness ap-
pear before it and the witness refuses after being requested to
appear, the hearing board may request the board of education
o use the subpoena power granted to it by G.S. 115-32 to compel
the presence of the witness.

Comme’it: Part of the problem of the presence of witnesses
Is dealt with in subsecticn 14{e). If 2 witness refuses lo appear
and the board finds it critical to the hearing that he testify, the
board may petition the board of education to issue a subpoena
under G.S. 115-32 on the basis that the matter at hand is one
“which may Jlawfully come within the powers of lhe board and
which, in the discretion of the board, requires investigation.”

Schoot boards have seldom used the subpoena power, and it Is
not clear that they can use it to compel the presance of a witness
before the hearing board. But until the point Is litigated and the
use found improper, tha school board may in pood faith issue the
subpoena auihorized by G.S. 115-32 for this purpose.
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SECTION 17. DISPOSITION OF THE CASE

(a) Actions of the Hearing Board

The hearing board shall reach its decision on whether the stu-
dent violated a rule on serious misconduct by majority vote. The
decision must be based solely on the :vidence presented at the
hearing and should state substantial findings of fact on which
the board’s decision rests. If no misconduct is found, the matter
is terminated and no further action may be taken against the
student.

When some misconduct is found, even if a rule on serious mis-
conduct has not been violated, the board’s report shall inctude a
recommendation to the superintendent of schools concerning
what action, if any, shouid be taken with respect to the student.
The recommended action need not be the action suggested by
the principal but shall not exceed the penalty he suggests. It may
range from no action through the entire scope of counseling at-
tempts and possible penaities including expulsion for the remain-
der of the schoo! year. The resommendation should explain in
terms of the needs of both the student and the schoo! the reasons
for the particular action recorr mended to the superintendent.

Minority views should be noted if tne minority members so re-
quests.

(b) Actlons of the Superintendent

e Option One

If the hearing board finds that the student violated a rule on
serious misconduct, the superintendent may apply any sanction
he thinks warranted. If the superintendent directs a sanction more
severe than that recommended by the hecaring board, he shall
send to the parents of the student and t¢ the Convener an ex-
planation of why he thought the recommended sanction to be
inappropriate.

e Option Two

If the hearing board finds that the student has violated a rule
on serious misconduct, the superintendent may decrease the pen-
alty recommended but may not expel or suspend the student for
over five school days unless such a penalty is recommended by
the hearing board. The superintendent, however, may place re-
quirements on the student Intended to help him overcome dif-
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ficulties with school work or to adapt to school requirements for
student conduct.

Comment: In order to comply with the procedural require-
ments of due process the superintendent may not expel or im-
pose a long-term suspension unless a hearing board finds the
student to be guilty of the charged misconduct. (This assumes
that the student does not walve his right to a hearing.) Once the
hearing board has found a student to be In violation ot a rule on
serious misconduct, some school body or offictal must decide
what action should be taken with respect to the student. Option
One leaves this decision completely fo the superintendent while
Option Two limits the superintendent's power to expel or im-
pose a long-term suspension to those instances when the hearing
board recommends such a penalty, Option One, which gives the
superintendent the authority to decide the penalty, Is preferred
because he has the ultimate responsibility for tha continued op-
eration of the school and should not be limited by a hearing
board's recommendation when he thinks a student must be re-
moved from tne school for his misconduct.

There are risks, however, in leaving the decision to expel
solely in the hands of the superintendent. Since he has approved
the principal’s request to seek expulsion or long-term suspension,
he probably has reached at least a tentative conclusion that the
student should be expelled if found guilty. He may well not be
present at the hearing when the testimony Is received [(he may be
present; see Section 15{a)], and he will be directly Involved In
the case as an administrator. Therefore, the hearing board’s col-
lective [udgment on whether such a severe sanction should be
imposed may often be better than the superintendent’s. Further-
more, application of such a severe penalty will appear fairest to
the entize school community when it follows a recommendation
of the hearing board.

It Is further noted with respect to Option Two that it does not
limit the superintendent solely to the hearing board’s recommen-
dation when misconduct Is found. When he thinks the recom-
mended penalty is Inappropriate or too Severe, ho may reduce
the pena'ty. If he thinks that supplemental requirements are
necessary, stich as requiring the student to work with a scheol
psychologist on his behavior problem, he can impose them.

SECTION 18. APPEAL
The student may appeal 10 the board of education {or special
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dist'ict level review board] a penalty by the superintendent. The
penuity need not be postponed pending the outcome of the
appeal. Such an appeal must be on the record made in the
hearing, and new evidence will be admitted only to avoid a
subsiintial threat of unfairness. The board of education may
alter -he superintendent’'s dispositicn of the situation only if it
finds the decision clearly erroneous.

An adverse decision to the student by the board of education
may be appealed to a court of law.

~Comment: G.S. 115-34 authorizes an appeal to the board of
education “from the decision of all school personnel.” This
stetute, enacted in 1923 at a time when students and parents
were less inclined to appeal decisions of school personnel, has
a potential for swamping the school board with more appeals
than it can handle. A large school system that contemplates
many appeals may find it desirable to establish a special district-
level review board or to restrict appeals to the school board to
appeals of penalties that exceed a suspension of five school
days. If the school board decides to use a special review board
or to permit appeals only wher. a severe penalty has been Im-
posed, a special [egislative act excepting the board of education
from the application of G.S. 115-34 Is necessary.

Appeals to a court of law are authorized by G.S. 115-34 and
G.S. 143-307. G.S. 115-34 provides for an appeal from the de-
cision of the board of education to the superior court in any
acton by the board “affecting one’s character or right to teach.”
G.S. 143-306 ot seq. authorizes an appeal to a court of law after
a final administrative decision by the school system and sets out
the procedure for such appeals.

SECTION 19. CTHRONIC OFFENDER

if a siudent has been suspended for a total of ten school days
during a semester, any further short-term suspension by the prin-
cipal must be followed as soon as possible by a hearing board
review of the student's record, including the principal's findings
and action in relation to the latest misconduct, and of any explana-
tion, mitigating circumstances, or defenses that the student or
his parents desire to make. A report should be made t¢ the prin-
cipa! with a copy to the superintendent stating the board’s find-
ings as to the facts of the latest incident and its recommendations,
if any, about dealing with the student in the future.
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Comment: When a student's behavior has prompted a series
of short-term suspensions during a refatively short period of time,
it would seem that the student and the school have a problem
that is not likely 10 be sclved by further short-term suspensions.
When a casa like this arises, it should be helpful for the hearing
board to review the student’s entire record as well as the recent
incident and to hear any suggestions that the studeny, his parents,
or the princlpal might make for resolving the problem.

This conference shou'd be as informal as possible, not fol-
lowing the procedures for a regular hearing. At its conclusion,
the board should discuss the student’s case in private and submit
a report to the principal with a copy to the superintendent sum-
marizing their findings and making any recomraendations they
think useful.

SECTION 20. AUTOMATIC REVIEW

If a student Is expelled from school during the first semester
for the remainder of the school year, his expulsion must be auto-
matically reviewed by the hearing board before the beginning of
the second semester unless the expulsion originally took effect
within three weeks of the beginning of the second semester.

This review may lead to a recommendation that the student
be reinstated for the second semester.

Comment: The primary purpose of long-term suspension or
expulsion Is to protect the school’s total educational process.
The student separated from the school is practically never helped
by the separation. He should be reinstated as soon as it can be
determined that he can profit by readmission and no!l pose a sub-
stantial threat to the school. This section provides for a review
of the expulsion to insure that the scheol recognizes its con-
tinuing obligation to the student and its responsibility for assisting
In his rehabllitation.

X}




PART III

Removal of Dangerous Students

(1) Any student who has a dangerous communicable disease
that poses a substantiai threat to the heaith or safety of the schooi
community may be removed from school by the principal on the
approval of the superintendent untii he no ionger poses such a
threat.

(2) [onticnal] A student who has been charged with the un-
iawful seliing of narcotics [or other such serious vioiation of the
criminal law] may be removed from the school by the principai
upon the approvatl of the superintendent when it is necessary to
protect other students or avoid substantiai disruption to schoo!
operations. The school must be abie to show that the continued
preset'ce of the student endangers other students or would sub-
stantiaily disrupt schooi operations. As soon as the student no
longer poses such a threat, he shail be reinstated.

Comment: Uniike the rules on serious student misconduct in
Part 1, these provisions are not designed for punishment, but are
solely to protect other Students in circumstances where such
protection Is clearly necessary. We have, therefore, made the re-
moval of dangerous students a Separate part of the code.

The second (optional) provision above is intended only as an
example of what is possible and not as a recommended provision.
It is an attempt to deal with the problem of the student who has
been charged with a serious violation of the ctiminal law, such
as unlawfully selling narcotics, and his immediate return to the
school either would pose a substantial threat to other students
or would likely cause substantial disruption to school operations
because of the fear or intimidation that his presence creates for
teachers or other students. Such situations will be rare and
should be particularly described as in the optional subsection (2)
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above. The burden is put on the schcol to demonstrate that the
student’s continued presence endangers othar students.

[G.S. 130-87 through -93.1 requires that a child be immunized
against diphtherla, tetanus, whooping cough, smallpox, and In-
fantile paralysis before he can be admitted to school.]
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Conclusion

Though these rules and procedures are provided only as a
guide and a starting polint for the local school board in developing
its own policies, we emphasize that they form a unitary code.
Care shou'd ba exercised In using one rule or one section and not
another, or In discarding a comment, or In varying time se-
quences, or in making other modifications in this cods fo be
sure that all consequences of the change are understood and In-
tended. We urge board members to attempt to understand fully
this code or any other before they form their opinion about it and
set out to write thelr own.

Once you have adopted clear rules on student misconduct
and orderly and precise procedures for handling it, you will have
done much to assure the falr and orderly progress of the school’s
work.
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THE INSTITUTE OF GOVERNMERNT, an integral part of the Uni-
versity of North Carolina at Chapel Hill, is devoted 1o {raining and
research in the fields of state and local government.

Since 193% the Institute has been conducting schools and
short courses for city, county, and state officials. Through guide-
books, special bulletins, and a monthly magazine, the research
tindings of the Institute are made available 10 thousands of other
officials throughout the state.

The Legislative Service of the Inslitute records daily the
activities of the North Carolina General Assembly while it is in
session, both for members of the General Assembly and for
other state and lecal officials who need to follow the course of
legislative esents.

Over the years the institute has served as the research agency
for many study commissions of the stale and local governments.
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