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Foreword

In addressing the State School Boards Convention on the sub-
ject of student unrest last November, I promised to develop a
model school board code on serious student misconduct. With
the able assistance of Jack Cummings, a third-year law student at
Yale University, I have done so, and it Is now offered ',or your use.

Since both authors have been trained in tno law and not
school administration, we thought It essential that the code be
read and criticized by teachers, school principals, superinten-
dents, and board members before we publishAd it. Accordingly,
it was well read as it went through numerous drafts. In addition,
a group of school administrators in a school law class at Western
Carolina University examined it section by section. We are in-
debted to all of these people, to the State Board of Education,
to the State Department of Public Instruction, to the Attorney
General's Office, to the State School Boards Association, and to
others who have taken the time to read the code and comment
on H. Although we take full responsibility for its provisions, the
advice that we have received has been essential to Its develop-
ment.

Experience with this code will inevitably demonstrate need
for change or modification. We welcome any suggestions for
change and would appreciate hearing from you.

Chapel Hill
November 1970
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Introduction

Written school board regulations on student conduct '.nat con-
stitutes serious misbehavior and written procedures for handling
violations of those regulations have long been advisable at the
junior high and secondary school levels. But they are now be-
coming a necessity as courts require specificity In rules and cer-
tain procedural observances before a long-term suspension or
expulsion Is imposed.* To guide school boards In developing
their written policies, the following code has been written.

The code ;c4 divided Into three parts. The first part contc..lns
eight rules that proscribe certain types of student conduct that
represent major offenses and stipulates that violatioa of these
rules may result in a long-term suspension (over five days) or
expulsion. The second part sets out a procedural code of twenty
sections for trying alleged violations of the rules. Part III con-
tains provisions for removing dangerous students.

Following most of the rules and procedural sections are com-
ments that explain or clarify the intent of that particular rule or
section. In many cases the comments are essential to the mean-
ing of the rule or section and should be adopted with the rule if
the rule is adopted. Optional rules or sections are provided when
a reasonably attractive alternative exists. When options are listed,
the first is preferred by the authors. Bracketed material in a rule
or section Is an ^lternative to that part of the rule or section.

Suspension or expulsion of a student is a serious action on
the part of the school. (It can, however, be used in a context in
which it is not punitive, e.g., to reduce tensions or to provide
more time to deal with a problem than is immediately available.)
in only a few situations ran it be Justified. One justified occasion
Is when a student's rxMinued presence on the school grounds

A monograph that will soon be publithed by NOLPE (National Organization
on Legal Problems In Education) and the ERIC CtearInghouse on Educational
Administration examines the legal aspects of student suspensions and txpul-
Mons. A copy may be obtained from NOLPE (825 Western 81vd., Topeka,
Kansas) or the institute or Government.



8 Student Suspensions and Expulsions

endangers the proper functioning of the school or the safety
or well-being of himself or other members of the school com-
munity. Another Is that rare instance when the suspension of-
fers the only effective way of both communicating to the student
that his conduct was unacceptable and emphasizing to his par-
ents that they must become immediately Involved and should
accept a greater responsibility in helping the student meet school
standards for acceptable conduct. When either of these sit-
uations exists, the student should be removed from the school.
When neither exists, other ways of dealing with the problem
should be sought.

School separation is a poor method of discipline. Students
who misbehave usually are students with academic difficulties,
end removal from the school almost inevitably adds to their ac-
ademic problems. Sometimes expulsion is precisely what a de-
linquent student desires. Also, as the school loses contact with
a student and loses its oprorfunity to work with him to eliminate
his antisocial behavior, he may continue his misconduct In a way
more dangerous to himself and others.

Thus school suspension should be avoided If possible. This
does not mean, however, that a disruptive child should be per-
milted to remain in the classroom. When the classroom Is not
the place for him, other provisions should be made for him if
possible. For example, a problem child might be put Into a
special group where closer supervision and greater individual
attention Is available. Other appropriate community facilit;e3 like
family service agencies, mental health clinics, or the public health
service might be contacted and asked to work with the problem
student. We also note that some children disrupt classes be-
cause they feel alienated or Inadequate. For these children the
school should try to offer learning In a way that builds self-con-
fidence rather than destroys self-respect. Classroom instruction
should have meaning and relevance to the child's situation. To
accomplish this difficult goal, the school may need to make ad-
justments In the curriculum to provide a more productive experi-
ence for the child.

Preventive measures, of which adopting written school codes
on misconduct Is one example, also need emphasis. The school
can do much to eliminate conditions that produce or spark stu-
dent misconduct. It should communicate to its students that their
support and assistance Is needed to make school a worthwhile
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experience. Stu rents need to see that they benefit from an or-
derly school operation and that they, as members of the school
community, have a responsibility and Interest in promoting a good
learning environment. School administrators can promote this
positive aspect of student behavior by encouraging student par-
ticipation in school planning, setting up a student committee on
student behavior, establishing a school grievance procedure, and
giving students a voice in matters concerning student life. Such
actions, if not already taken, need to be implemented so that
discipline problems can be eliminated before they arise. If a
school has only the law and its rules to recommend It, it will sure-
ly fail. Rules and codes mean little without the good will and
genuine support of the student body.

Because long-term suspensions generally are considered to be
undesirable and because constitutional due process requirements
have reduced the discretionary powers of school officials to expel
and suspend students for long periods, it Is recommended that
the school board adopt a policy placing so.ie constraints on
the principal and superintendent In exercising their broad dis-
cretionary power under the statutes to expel and impose long-
term suspensions. In listing the categories of misconduct to
which disciplinary action Is appropriate, the code being sug-
gested Is much more specific than the statutes. For example, the
North Carolina statute on student suspensions and expulsions,
G.S. 115-147, authorizer.; the principal to suspend for not more
than ten days any pupilleho "willfully and persistently violates the
rules of the school or who may be guilty of Immoral or disreputa-
ble conduct, or who may be a menace to the school." We recom-
mend that the school toard develop a particularized listing of
misconduct deemed serious enough to warrant expulsion or long-
term suspension. These specific categories fall well within the
broad powers granted in the statutes, but eliminate as grounds per
se for expulsion or long-term suspension such vague concepts as
Immoral or disreputable conduct. Instead, the code specifically
prohibits such misconduct as intentional disruption of school
processes, possession of dangerous weapons, Intentional de-
struction of property, end willful assault of school employees.
The particularized code is necessary to save the statutory lan-
guage from misuse and to keep school actions taken pursuant
to it from belog declared Invalid on the basis that the statute
grants undue discretion and is unconstitutionally vague.
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We aiao recommend that the principal's power of suspension
be limited to a maximum of five school days since suspension
beyond five days will create academic problems that may make It
impossible for the student to be successfully reinstated in the
school program. If suspension longer than five days is necessary,
the principal may request such a penalty from the superintendent
after following the procedure set out in Part II. This reduction in
the principal's discretionary power to suspend from the statutory
maximum of ten school days will not produce any justiciable con-
flict between the statute and the code; conflict would exist if a
code purported to increase a permissible term of suspension
beyond ten school days. Although there may be a theoretical
question whether the school board has power to cut back the
principal's power, as a practical matter it will not arise, since
principals will necessarily follow board policies on suspension
and expulsion or be deemed insubordinate by their boards. As
courts have required more and more procedural particularity be-
fore a student may be given a long-term suspension or be ex-
pelled, adopting and following a procedure similar to that here
proposed is probably the best way for the school board to insure
that suspension beyond five school days will wIthstarld judicial
scrutiny.

To help relate the proposed board policy to existing state
statutes, citations to applicable North Carolina statutes have
been added in brackets at the end of the comment to the appro-
priate rule or section.

As noted, the courts also have recognized the severity of
school expulsions and have come to consider school attendance
to be a right that cannot be denied without due process of law.
They have defined due process to mean that such fundamental
rights as freedom of the press and of speech cannot be restricted
when their exercise does not cause substantial and material dis-
ruption to the educational process. For long-term suspensions
or expulsions, courts have further said that procedural due pro-
cess requires the school as a minimum (1) to give adequate
notice of the grounds of the charges and nature of the evidence
against the accused; (2) unless the student waives it, to con-
duct a fair hearing; and (3) to take action only when it is sup-
ported by the evidence. These substantive and procedural due
process requirements have been incorporated into this code.

11
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What School Boards Should Do

We suggest that in developing rules and procedures on serious
studs: misconduct, the school board establish a committee
with representation from various ccnstituencies within the secon-
dary school communitystudents, teachers, and administrators
and that this committee develop Its own rules and proce-
dures, using this code as a guide. The work of the committee
should then go back to the school board for conslderbtion and
possible amendment and final adoption as official school board
policy. Once they are adopted, tho school board should publicize
the policies as widely as possible.

When these things have been done, local boards of education
will have clear rules on student misconduct and an orderly and
precise procedure for handling it These rules and procedures
will go far in assuring that the student is treated fairly, in mini-
mizing the likelihood of disruption to the educational process
from student misconduct, and in complying with the constitutional
requirements of due process.

19.
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Definitions

(These definitions are in abbreviated form. For a complete de-
scription of the term, see the cited rule or section.)
Appeal Procedure for review of the hearing board's

decision. (See Section 18.3
Closed Hearing A hearing not open to whoever might want to

attend but o^ly to the hearing board; the su-
perintendent of schools, the principal, the stu-
dent, his parents, and his aJult representative.
[See Section 15(a).3

Convener The chairman of the hoaring board. (See Sec-
tion 14(a).)

Expulsion Denial to a student of the right to attend school
and to take part In any school activities for the
remainder of the school year.

O.S. General Matittes of North Carolina.
Hearing The examination of accounts of the miscon-

duct and the taking of recommendations as to
the proper disciplinary action by the hear11g
board. A hearing is necessary belch e any pun-
ishment more severe than a five-day suspen-
sion may be applied to a student unless the
student waives the hearing. Mee Section 15.1

Hearing Board The group of persons selected to serve for a
school year who hear the account, testimony,
and recommendations at the hearing and make
a report Including a recommendation for ac-
tion to the superintendent. (See Section 14.)

Long-Term The denial to a student for a period longer
Suspension than five school days of the right to attend

school and to take part In any school function.
Notice The written statement he principal must give

to th) student and his parents whenever he
seeks a long-term suspension or expulsion.
(See Section 9.)

13



14 Student Suspensions and Expulsions

Parents

Principal

Principal's
Investigation

Representative

Serious Student
Misconduct

Short-Trm
Suspension

Summary
Suspension

Witness

The student's parents or his legal guardian.
[See Section 15(g) for the role of the parents.]
The school employee bearing that title or a
school administrator designated by him to car-
ry out any or all of the functions assigned to
the principal In this code.
The inquiry made by the principal upon hear-
ing of the misconduct to find all accounts of
the alleged misconduct, to determine tho stu-
dent's culpability, and to decide on the proper
disciplinary action.
An adult serving in place of or In addition to
the parents to advise or otherwise assist the
student before the hearing board. [See Sec-
tion 15(h) for complete description of the term.]
That misconduct described in the accompany-
ing rules for which the maximum penalty Is
expulsion.
The denial to a student of the right to attend
school and to take part in any school function
for any period up to five school days.
A principal's order under his authority In Sec-
tion 4 that a student Immediately leave the
school grounds.
Any person giving information to the hearing
board at a hearing. [See Sutfons 12, 15(e)
and (It, and 16.]

14



PART I

School Board Code Prohibiting
Serious Student Misconduct

The following code sets forth school rules prohibiting cer-
tain types of student conduct that constitute major offenses. A
student found to be In violation of any one of them may receive
punishment as severe as a long-term suspension (over five days)
or expulsion for the remainder of the school year. Less serious
conduct can be dealt with by the principal undo r the disciplinary
authority given to him by the statutes or school board regulations.
(See Section 5 at page 27.)

The Initial Judgment that certain conduct violates one of these
rules Is made by the principal. He may discipline the student
himself, applying punishment up to a five-day suspension from
school, and/or refer the student's ease to the hearing board with
a recommendation for more severe punishment. (See Procedural
Code in Pal II.) After the hearing, the board will decide whether
a rule has been violated. If misconduct Is found, the hearing
board will recommend to the superintendent what it considers to
be the proper disciplinary action, which may range from no action
to expulsion. The superintendent Is not restricted to the penalty
recommended.

Bracketed material in a rule Is an option or alternative to that
recommended In the rule.

North Carolina statutes that relate to the subject matter dealt
with by each rule appear In brackets at the end of the comments.
If you are In another jurisdiction, It la essential that your school
board attorney examine your state statutes and regulations of the
state board of education to be sure that the code you adopt Is
compatible with them.

15



16 Student Suspension& and Expulsions

RULE 1. DISRUPTION OF SCHOOL

A student shall not by use of violence, force, noise, coercion,
threat, Intimidation, fear, passive resistance, or any other con-
duct Intentionally cause the substantial and material disruption
or obstruction of any lawful mission, process, or function of the
school.

Neither shall he engage in such conduct for the purpose of
causing the substantial and material disruption or obstruction of
any lawful mission, process, or function of the school if such a
disruption or obstruction Is reasonably certain to result.

Neither shall hes urge other students to engage in such con-
duct for the purpose of causing the substantial and material dis-
ruption or obstruction of any lawful mission, process, or function
of the school if a substantial and material disruption or obstruc-
tion Is reasonably certain to result from his urging.

While this list is not Intended to be exclusive, the following
actswhen done for the purpose of causing a substantial and
material disruption or obstruction of any lawful mission, process,
or function of the schoolillustrate the kinds of offenses encom-
passed here: (1) occupying any school building, school grounds,
or part thereof with intent to deprive others of its use; (2) block-
ing the entrance or exit of any school building or corridor or
room therein with intent to deprive others of lawful access to or
from, or use of, the building or corridor or room; {3) setting fire
to or substantialiy damaging any school building or property;
(4) firing, displaying, or threatening use of fireaims, exolosives, or
other weapons on the school premises for any unlawful purpose;
(5) preventinn of or attempting to prevent by physical act the
convening or continued functioning of any school, class, or ac-
tivity or of any lawful meeting or assembly on the school cam-
pus; (6) preventing students from attending a class or school
activity; (7) except under the direct Instruction of the principal,
blocking normal pedestrian or vehicular traffic on a school cam-
pus; and (8) continuously and intentionally making noise or act-
ing in any manner so as to Interfere seriously with the teacher's
ability to conduct his class.

Comment: Much of the conduct prohibited by this rule Is also
in violation of other rules In this code. The purpose of this rule
Is to emphasize that any conduct that by Intention substantially
disrupts a school function or Is likely to do so Is forbidden.



Code Prohibiting Serious Misconduct 17

The principal roust exercise great care In determining what Is
a substantial disruption. When the conduct Is nonviolent expres-
sion of opinion, It Is often constitutionally protected. No conduct,
however, Is protected to the extent that it may substantially im-
pair the functioning of the school.

[Several stale statutes are available to deal with disruptive be-
havior in the school. G.S. 115 -146 requires teachers and student
leachers "to maintain good order and discipline" and authorizes
them to use reasonable force ''to restrain or correct pupils and
maintain order." G.S. 115-147 authorizes the principal to suspend
pupils who violate school rules, who may be guilty of Immoral
or disreputable conduct, or who may be a menace to the school.
G.S. 115-150 grants the principal the authority to discipline school
pupils.

Several criminal law statutes also apply. G.S. 14-288.4 pro-
hibits disorderly conduct and unauthorized occupation of build-
ings. G.S. 14.132 prohibits disorderly conduct in and Injuries to
public buildings and facilities. G.S. 14-272 prohibits willfully dis-
turbing school entertainment or any other lawful meeting. G.S.
14-273 prohibits willfully disturbing any public school. G.S. 14-
132.1 prohibits sit-Ins or other Interference with the normal use of
public buildings. 0.3. 20-174.1 prohibits sit-Ins or Interference
with traffic on streets and highways. G.S. 14-134 prohibits trespass
after being forbidden. 0.8. 14-288.6(a) creates the offense of
trespass during emergency. G.S. 14-218.6(b) creates the offense
of looting while trespassing during an emergency. GS. 14-288.19
authorizes the Governor to order public buildings eveculted dur-
ing public emergency or Imminent threat thereof. G.S. 14-288.18
sets out a permissive Injunction procedure for the superintendent
to follow in event of school disorders.

Many other criminal statutes, too numerous to list, may be
applicable In the event of a school disruption. For a fairly com-
plete listing of applicable North Carolina criminal statutes per-
taining to disruption on the college campus, most of which also
apply to public school disruption, nee R. Phay, North Carolina
Constitutional and Statutory ProvUlons with Respect to Higher
Education 72.99 (1970).]

RULE 2. DAMAGE OR DESTRUCTION OF SCHOOL PROPERTY

A student shall not Intentionally cause or attempt to cause
substantial damage to valuable school property or steal cr at-
tempt to steal school property of substantial value. Repeated

17



19 Student Suspensions and Expulsions

damage or theft involving school property of small value also shall
be a basis for lo-j-term suspension or expulsion from school.

Comment: This rule Is phrased In terms of "property of sub-
stantie' value' because the aim of all these rules Is to define only
the most serious student misconduct conduct that can be pun-
ished by the most serious penalties of long-term suspension or
expulsion. Of course, intentional destruction or theft of school
property of any value is prohibited by state law (see statutes
cited below) and by this code. In Section S(b) the principal may
exercise his Independent authority to punish, which Includes sus-
pensions up to five days, In dealing with misconduct of the kind
described In these rules but not serious enough to be deemed in
violation of the rules.

Attempt to differentiate two categories of violations was
made because we feel that the serious sanctims of long-term
suspension and expulsion should not and need not be available
In dealing with minor violations such as carving on desk t^ps,
marking walls, or writing In books. Serious violations or repeated
minor violations, however, may be punished by the severe sanc-
tions.

The principal makes the initial determination as to what Is
"substantial damage" or "substantial value." He should consider
with great care the degree of actual detement to the school and
the necessity of replacement or repair, as well as the value of the
property involved. Examples of actions that do "substantial dam-
age" might Include attempted or actual burning of a school build-
ing, deliberate destruction of laboratory apparatus, or wrecking
of school files.

(Several North Carolina statutes deal with property damage.
O.S. 1-538.1 allows the school to recover damages of up to $500
from the parents of a minor under the age of eighteen who ma-
liciously or willfully destroys school property. Q.S. 14-132 makes
It a misdemeanor for any person to "unlawfully write or scribble
on, mark, deface, besmear, or injure the walls of any public build-
ing or facility" and authorizes the person In charge of :he public
build'ng or facility to arrest summarily and without warrant for
any such violation.

G.S. 14-60 makes it a felony for any person to "willfully set
fire or attempt to eel fire to any schoolhouse or building owned,
teased or used by any public or private school ... or procure the
same to be done," G.S. 14-273 provides that it shall be a mis-
demeanor for any person to "injure any school building, or deface
any school furniture, apparatus or other school property." Q.S.
115-149 makes It the duty of every teacher and principal to in

18



Code Prohibiting Serious Misconduct 19

struct students in the proper care of school property, to protect
schoo! property from damage, and to report damage to the parents

the student Involved. G.S. 115-133 makes principals, teachers,
and janitors responsible for damage to school buildings resulting
from lack of proper discipline of pupils. G.S. 115-133.2 authorizes
school boards to offer rewards for information leading to the
arrest and conviction of persons who vandalize, steal, or dam-
age school property. See also G.S. 14-398.1

RULE 3. DAMAGE OR DESTRUCTION OF PRIVATE PROPERTY

A student shall not Intentionally cause or attempt to cause
substantial damage to valuable private property or steal or at-
tempt to steal valuable private property either on the school
grounds or during a school activity, function, or event off school
grounds. Repeated damage or theft Involving private property of
small value also shall be a basis for long-term suspension or ex-
pulsion from school.

Comment: The first and second paragraphs of the comment
accompanying Rule 2 contain remarks that are applicable here.

Though the interest of the school In protecting private prop-
erty Is not so clear as Its Interest In protecting public properly,
any theft In a school raises legitimate school concerns. The pur-
pose of this provision, like all others, Is to allow the school to
deal with serious misconduct by Its own Internal controls, with-
out calling In the police when It thinks this course unnecessary.
It should be noted, however, that as the In loco parentis concept
(the school acting in the place of the parent during school hours)
has decreased, particularly for high school age students, school
administrator's Increasingly have been willing to swear out war-
rants and involve the police when violations of the criminal
statute have taken place.

(GS. 14-160 provides that willful Injury of the personal prop-
erty of another is a misdemeanor. Other criminal statutes prohibit
larceny, receiving stolen goods, robbery, etc.)

RULE 4. ASSAULT ON A SCHOOL EMPLOYEE

A student shall not Intentionally cause or attempt to cause
physical Injury or Intentionally behave In such a way as could
reasonably cause pysical Injury to a school employee
(1) on the school grounds during and Immediately beforo or Im-

mediately after school hours,

19



20 Student Suspensions and Expulsions

(2) on the school grounds at any other time when the school Is
being used by a school group, or

(3) off the school grounds at a school activity, function, or event.

Neither self-defense nor action undertaken on the reasonable
belief that it was necessary to protect some other person is to be
considered an intentional act under this rule.

Comment: In an earlier draft we provided that "a student shall
not Intentionally cause physical Injury without adequate excuse
or justification." The emphasized provision was to cover those
unusual but conceivable situations in which a student Is not
blameworthy for an intentional physical attack or attempt. These
situations include self-defense or action undertaken on the reason-
able bells, that it was necessary to protect some other person.
Several school administrators though', this exception would be
misunderstood by students and would offer an out to one who
"thinks" he has adequate reason to intentionally cause physical
Injury. We have, therefore, deleted the original "justification"
phrase and specifically added these two exceptlons to the rule.

[Numerous criminal statutes prohibit assaults. See, e.g., G.S.
14-33 (misdemeanor assaults, batteries, and affraya), G.S. 14-34
(assaulting by pointing a gun), and G.S. 14-32 (assault with dead-
ly weapon with intent to kill). Article 8 of Chapter 14 of the Gen-
eral Statutes, which was extensively revised by the 1969 General
Assembly, contains eleven different assault statutes.)

RULE 6. PI. !MAL ABUSE OF A STUDENT OR OTHER
PERSON NOT CMPLOYED BY THE SCHOOL

A student shall not intentionally do serious bodily injury to
any person

(1) on the school grounds during and immediately before or im-
mediately after school hours,

(2) on the school grounds at any other time when the school Is
being used by a school group, or

(3) off the school grounds at a school activity, function, or event.

Neither self-defense nor action undertaken on the reasonable
belief that it was unnecessary to protect some other person is to
be considered an intentional act under this rule.

Comment: This provision covers physical attacks on pers.ms
other than school personnel and requires serious bodily injury

20
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before the major penalties of long-term suspension or expulsion
are warranted.

[See references to assault statut,:s in the comment to Rule 4.)

RULE 6. WEAPONS AND DANGEROUS INSTRUMENTS

Option One

A r tudent shall not knowingly possess, handle, or transmit
any otject that can reasonably be considered a weapon

(1) or the school grounds during and immediately before or im-
mediately after school hours,

(2) on the school grounds at any other time when the school is
being used by E. school group, or

(3) off the school grounds at any school activity, function, or
event.

This rule does not apply to normal school supplies like pencils
or compasses but does apply to any firearm, any explosive in-
cluding firecrackers, any knife other than a small penknife, and
other dangerous objects of no reasonable use to the pupil at
school.

Option Two

A student shall not knowingly possess, handle, or transmit a
knife, razor, Ice pick, explosive, loaded cane, sword cane, ma-
chete, pistol, rifle, shotgun, pellet gun, or other object that reason-
ably can be considered a weapon

(1) on the school grounds during and immediately before or im-
mediately after school hours,

(2) on the school grounds at any other time when the school Is
being used by a school group, or

(3) off the school grounds at a school activity, function, or event.

This rule does not apply to normal school supplies like pencils
or compasses.

Comment: [The Winston-Satem/Forsyth school unit obtained
a local weapons-control bill (1969 SL, Ch. 1187), which makes It
a misdemeanor to possess specified weapons on school property.
G.S. 14.269 makes it a misdemeanor to possess concealed weap-
ons off one's own premises. Cvicealed weapons are defined
to Include "bowie knife; dirk; dagger; slingshot; loaded cane;
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brass, iron, or metallic knuckles; razor; pistol; gun, or other dead-
ly weapon of like kind."]

RULE 7, NARCOTICS, ALCOHOLIC BEVERAGES,
AND STIMULANT DRUGS

A student shall not knowingly possess, use, transmit, or be
under the influence of any narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana, alcoholic beverage, or in-
toxicant of any kind

(1) on the school grounds during and immediately before or im-
mediately after school hours,

(2) on the school grounds at any other time when the school is
being used by any school group, or

(3) off the school grounds .at a school activity, function, or event.

Use of a drug authorized by a medical prescription from a reg-
istered physician shall not be considered a violation of this rule.

Comment: [The Narcotic Drug Act and other statutes on bar-
biturates and stimulant drugs are in Article 5 and 5A of Chapter
90 of the General Statutes.]

RULE 8. REPEATED SCHOOL VIOLATIONS

A student shall not repeatedly fail to comply with directions of
teachers, student teachers, substitute teachers, teacher aides,
principals or other authorized school personnel during any period
of time when he is properly under the authority of school per-
sonnel.

Comment: This rule is a "catch-all" and should be applied
with circumspection. Basically, it is aimed at those students
whose conduct is consistently at odds with normal school dis-
cipline and who do not respond to guidance or minor discipline.
It also may apply to the student who stubbornly refuses to carry
out some legitimate direction of his teacher or of other au-
thorized school personnel. Consideration should be given to
whether a student should receive severe, lenient, or perhaps no
punishment for failure to comply with directions based on reason-
able opinions held in good faith that the directions were unauthor-
ized or detrimental to some proper interest

[G.S. 115-147 authorizes the principal to suspend any pupil
who willfully and persistently violates the rules of the school.]
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PART II

Procedural Code for Dealing
with Alleged Violations

Until recently few procedural requirements were placed upon
the school when it decided to suspend or expel a student. Ed-
ucation was considered a privilege, not a right, and school
expulsions were generally not reviewed by a court. Today ed-
ucation is considered a right that calinot be denied without proper
reason and unless proper procedures are followed. Courts now
require that students be accorded minimum standards of fairness
and due process of law in a disciplinary procedure that may
terminate in expulsion.

The requirements of due process are not fixed. What is re-
quired depends largely on the severity of the school's action, and
no particular procedural model is imposed. if the only penalty
that may be given is a spanking or detention after class, no formal
procedure is required. In cases of severe discipline, such as
long-term suspension or expulsion, minimum standards are gen-
erally thought to include (1) adequate notice to the student of
the charges against him and the nature of the evidence to support
those charges, (2) a hearing, and (3) a disciplinary decision that
is supported by the evidence.

The following procedural code provides for these constitu-
tional requirements. It attempts to create a procedure that will
produce a reliable determination of the issues while minimizing
the adversary nature of the proceeding.

Bracketed material in a rule is an option or alternative to that
recommended in the section.

North Carolina statutes that relate to the subject matter dealt
with by each section appear in brackets at the end of the com-
ments.
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24 Student Suspensions and Expulsions

A. General Provisions

SECTION 1. COVERAGE

Alleged misconduct shall be dealt with by the principal` or
his deslgitee:

(a) whenever a teacher considers a problem of classroom dis-
cipline to be so serious as to warrant the principal's atten-
tion; or,

(b) whenever the alleged misconduct constitutes a violation of
the rules that govern serious misconduct; or,

(c) whenever the principal deems it advisaole that he deal per-
sonally vith the misconduct.

Comment: This code of procedure does not deal WWI ordinary
classroom discipline; It covers only those disciplinary matters
serious enough to be dealt with by the principal or his designee.
The teacher should make every effort to handle personally the
usual problems of maintaining classroom discipline before in-
volving the principal. Teachers should know that state law, Q.S.
115-146, places upon them the responsibility and gives them the
authority to .naintain good order and discipline in their schools.
That statute provides:

It shall be the duty of all teachers, including student teachers
when given authority over some part of the school program
by the principal or supervising teacher, to maintein good
order and discipline in their respective schools....
Principals, teachers, and student teachers in the public
schools in this State may use reasonable force In the exer-
cise of lawful authority to restrain or correct pupils and main-
tain order.

However, when the teacher becomes aware of conduct that
appears to violate a rule governing serious misconduct, the pen-
alty for which may be a long-term suspension or expulsion. he is
required to refer the student involved to the principal. Thus, the
handling of serious misconduct becomes the responsibility of the
principal, who should Investigate and act on the alleged rule
violation.

The principal's disciplinary authority 1,, not limited to thesn
situations; indeed, he personally may handle any misconduct, as
provided In subsection c above. Rather, these provisions are in-
tended to Insure that the principal will manage matters of serious

Future references to the principal refer also to any other school adrnints-
tralir to whom he may delegate his authority.
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misconduct while matters of minor misconduct are channeled
through other persons.

We also suggest that each school adopt written procedures
for handling teacher referrals of misbehaving students. Such pro-
cedures should require that the teacher making the referral fill
out a form stating the facts of the misconduct as he knows them.
The procedure also should provide for prompt notification to the
teacher of the principal's sctlon on the misconduct.

SECTION 2. PRINCIPAL'S INVESTIGATION

In dealing with alleged misconduct, the principal shall inves-
tigate the Incident and hear all available accounts of it. The stu-
dent shall be encouraged to raise any defense he thinks relevant.
If the student requests that other witnesses be questioned, the
principal should talk to them If possible. If the student makes a
reasonable claim of other defensive matter that, if true, would
free him from blame but is not Immediately available, the principal
should postpone disciplinary action for a reasonable time until
such evidence may be presented to him.

Comment: In most cases, all relevant evidence will be brought
out by the principal's investigation so that he can ;rake an in-
formed decision soon after the discovery of the miscorduct. Only
rarely will some necessary Information be unavailable at tho
school. If the student makes a reasonable request to present
evidence not immediately available, fairness requires a short de-
lay In the principal's action. An example of such on instance
would be when a student possesses an interdicted drug but claims
to have a prescriptiun at home.

In cases of serious misconduct, parents should bar contacted
and encouraged to comet:, the school at the time whorl the prin-
cipal begins his Investigation.

SECTION 3. LIMITATION ON PRINCIPAL'S POWER TO
SUSPEND OR TO REQUEST A HEARING

If the principal investigates a student's alleged nisconduct
and decides to take disciplinary action, he must inveMigate and
take action on all alleged misconduct known to him al. that time.
Consequently, the most serious action he can rake cn his own
authority for any and all misconduct by a particular student,
known to him at any ore time, is to give a five-day suspension.
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26 Student Suspensions and Expulsions

(See Section 5.) If he thinks additional penalties appropriate, he
may seek the superintendent's approval to initiate the procedure
for obtaining a long-term suspension or expulsion. (See Sec-
tion 8.)

Comment: This provision Is designed to Insure that once a
student is suspended by the principal for five days, the principal
may not suspend him further except for misconduct not known
to the principal or not alleged to him at the time of the original
investigation.

B. Sections Applicable to Summary
and Short-Term Suspensions

SECTION 4. SUMMARY SUSPENSION

if the principal witnesses any serious student misconduct and
he thinks that immediate removal of the student(s) Is necessary
to restore order or to protect persons on the school grounds, he
may suspend the student Immediately for not more than two
school days.

In such cases the principal Is not required to conduct the In-
vestigation described In Sention 2 before he suspends, but he
shall carry out such an investigation and deciae on further dis-
ciplinary action, if any, at least by the end of the school day fol-
lowing the summary suspension. If he thinks an additional sus-
pension is necessary, the total suspended time shall not exceed
five school days.

Once a principal has decided to suspend a student summarily,
he shall follow the procedure ascribed in Section 6 for sending
a student homo during the school day.

Comment: V.'s section is intended io cover those rare sit-
uations in which conduct Is so disruptive that the principal be-
lieves he must remove the student from the school Immediately.
Suspension under this section differs from the short-term sus-
pension described in Section 5 In that the principal need not carry
out the Investigation required by Section 2 before deciding to act.
Rather, his viewing of the misconduct plus a need for some Im-
mediate action to restore order or protect persons on school
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grounds combine to provide him a reasonable basis for imme-
diately suspending the student.

It should be noted that the principal is permitted to suspend
summarily only when he personally views serious misconduct.
He need not view all of a student's misconduct, but some serious
misconduct by the student must take place In the principal's
presence before he may forego the Section 2 Investigation. This
minimum requirement seems reasonable because If the miscon-
duct has stopped, the situation is not likely to be so threatening
that he cannot carry out his Investigation before invoking dis-
cipline.

CECTION 5. SHORT-TERM SUSPENSION

A short-term suspension Is a denial to a student of 'he right
to attend school and to take part in any school function for any
period of time up to live school days. The principal may invoke
a short-term suspension only after investigating the misconduct
and only for the following reasons:

(1,) a violation of the school board rules prohibiting serious stu-
dent misconduct listed In Part I of this document; or

(bi misconduct of the same type as that prohibited by the rules
governing serious student misconduct but which does not rise
to the gravity of the misconduct stated by these rules; or,

(c) misconduct that is proscribed by rules adopted by the school
board covering minor misconduct.

Any suspension denying a student the right to attend school
during the last ten days of the school year must be approved by
the superintendent in accordance with G.S. 115-147.

Once a principal has ciecIded to invoke a short-term suspen-
sion, he shall follow the procedures of Section 6 for sending a
student home during the school day.

The removal of a student from his class by the classroom
teacher, principal, or other authorized school porsonnel for the
remainder of the subject period or school day and his location
in another room on the school premises shall not be considered
a short-term suspension and shall not come under the rules and
procedures set forth above.

Comment: The rules proscribing serious misconduct stale that
such misconduct may be grounds for long-term suspension or ex-
pulsion. Since the rules cover a wide range of misconduct, the
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school should have wide flexibility In matching a penalty to the
violation. But the extreme penalties authorized are by no means
Intended to be automatically applied to all misconduct covered
by the rules. Rather, the principal should make every effort to
deal with all misconcuct serious and minor, within the area of his
independent authoritywhich includes everything from no action,
to guidance conferences, to lesser penalties like detention, to
probation, to suspension from school for from one to five school
days. In other words, extreme violations may be grounds for ex-
treme sanctions, but the principal should seek such sanctions
only when he thinks he cannot deal adequately with the problem
by action within his authority.

The principal also may employ his independent disciplinary
authority to deal with misconduct similar to, but not as serious es,
that described in Rules 1 -S. For example, marking on a desk top
Is not "defacing of school properly causing substantial damage,"
but it is misconduct of the same type (that Is, causing damage to
school property) and could lead to some action by the principal.
This does not mean that the principal must suspend for minor
misconduct or, if to does suspend, that he must do so for the
maximum of five days. Indeed, suspension for any length of time
is to be employed only when guidance efforts or lesser penalties
appear Meer-live.

This code does not attempt to define more specifically than
in subsection 5(b) another level of misconduct that may be pun-
ished by no more than the principal's five -day suspension, but it
emphasizes that no penalty should be given except for violations
of some legitimate school rule Therefore, subsection 5(b) pro-
vides that the principal may employ his disciplinary powers to
punish "minor" misconduct that is similar to the conduct pro-
scribed by the, rules governing serious misconduct because we
feel that these accompanying rules generally cover the areas of
the school's legitimate Interests. However, it the school finds it
necessary to specify other misconduct that may be net with sits-
clpline no more severe than a principal's suspension, it should do
so with particularity, and only within an area of legitimate con-
cern to the school.

SECTION 8. SENDING A SUSPENDED STUDENT HOME
DURING THE SCHOOL DAY

When a student is suspended, the principal shall attempt to
reach the student's parents or legal guardian (hereinafter the
term parent(s) Includes legal guardian) to inform them of the
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school's action and to request that they come to the school for
their child. If the parents are unable to come for their child, the
school shall provide transportation to his home, assuming that
a parent Is there to receive him. If the principal cannot reach the
parents, the student must remain on school property until the
close of the school day.

Notwithstanding the above requirement that a suspended sttk
dent be released only to a parent, the principal may order stu-
dents to leave the school premises immediately when he Is faced
with mass violations to school rules and it is not possible to keep
the students on school grcunds and restore order or protect
people on the school grounds. Even In this case, distance to
home and the age and sex of the individual child may require
keeping him until his parents can be contacted.

Comment: The parents are immediately notified of the suspen-
sion In order to Involve them at the earliest moment in the dis-
cipline of their child. To eliminate any liability for Injuries sus-
tained by an unescorted or unsupervised student who was or-
dered to leave the school premises during the school hours and
to avoid school responsibility for any further acts of the student
fitter being suspended, this section requires either that the parents
come to the school for the student or that he be delivered to a
parent by a school employee. If a parent cannot be notified of the
suspension, thr' pupil can bo placed In a status of "In-school"
suspension and required to remain In school for the remainder
of the school day. The principal can segregate him from other
students, but he should place him under the supervision of a
counselor, teacher, or other authorized school person. It may be
preferable, however, to permit him to attend classes but require
him to report back to the principal's office as soon as class or
classes are completed.

SECTION 7. INFORMING THE PARENTS IN CASES OF SUM
MARY AND SHORT-TM SUSPENSION

When a student is suspended, the principal shall:

(a) send a statement to his parents and to the superintendent fully
describing his misconduct, stating the rule violated, and stating
the principal's reasons for action;

(b) make every effort to hold a conference with the parents be-
fore or at the time the student returns to school;
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(c) secure written statements and keep on file all documents and
relevant information received about the misconduct.

Comment: Establishing contact with the parents at the earliest
possible moment is very Important when disciplinary problems
arise, especially when the discipline Invoivcs suspension. Rec-
ognizing that some parents cannot attend a day-time conference,
principals shoull try to meet with them in the evening or on
weekends.

The principal may riot want to readmit a student until he has
conferred with the parents. This technique often may he useful,
but It may not be applied if the student must thereby stay out of
school for longer tnan five school days.

C. Sections Applicable to Long-Term
Suspension and Expulsion

SECTION 8. INITIATING LONG-TERM SUSPENSION
OR EXPULSION

(a) Decision to Seek Suspension Over Five Days or Expulsion
If, after his Investigation, the principal decides that a penalty

more severe than any within his own authority Is warranted, he
may, with the approval of the superintendent, notify the Convener
of the hearing board of their decision and ask that a hearing date
be set. (See Section 10.) The principal must decide to do this
and ask for a long -term suspension within Eve days after he learns
of the misconduct.

Comment: Since G.S. 115-147 requires the superintendent's
approval of any suspension over ten days, and because even a
suspension between five and ten days is serious, it seems appro-
priate that the superintendent be brought into the process early
and his approval required before the principal seeks author-
ization for a greater penalty than he alone can impose.

The scheduling of a tentative hearing date has been made
the principal's first duty after he secures the superintendent's ap-
proval so that the student and his parents may know as soon
as possible how much time they have before the hearing and
so that the practical problems of scheduling and assuring the at-
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tendance of witnesses and board members can be worked out as
early as possible. This tentative date may he changed but should
not be moved up unless agreed to by all parties.

(b) Sanction Before Hearing
The procedure described In subsection (a) above does not

affect the principal's authority to invoke a short-term suspension
or other sanction after his Investigation. He may choose, how-
ever, to take no action other than to turn the entire matter over
to the hearing board.

Comment: This provision makes clear that the principal need
not suspend the student or penalize him before the charges against
him are considered by the hearing board. Wizen accounts of the
alleged misconduct conflict sharply, the principal may wish to
defer any decision until the hearing board has decided the ques-
tion of guilt. In this situation he may want to proceed with a
hearing even though the penalty he contemplates for a violation
of the rule Is not an expulsion or long-term suspension.

SECTION 9. NOTICE

Whenever the principal seeks a long-term suspension or ex-
pulsion, he must give written notice to the student and his parents
as soon as possible. Notice should be given no later than the
end of the school day following the day of alleged misconduct.
The notice shall Iriclude:

(a) The rule allegedly violated and the acts of the student thought
to have violated the rule, including a summary of the evidence
against him.

(b) The penalty that the principal plans to recommend to the hear-
ing board and plans to apply (or request the superintendent to
apply) if the hearing Is waived.

(c) A tentative time and place for the hearing.
(d) A description of the hearing procedures (discussed on pages

38-43 In this code) adopted by the school board.
(e) Notification that written statements al.vut the misconduct and

some of the student's records (see Sections 12 and 13) are
available at the school for examination by the student, his
parents, and his representative.

(f) A statement that before long-term suspension or expulsion
can be Invoked the student has a right to a hearing which may
be waived If he and his paren's agree to forego It by furnish-
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notice on Monday), they should be Informed by thr principal on
Tuesday or Wednesday of the definite time for the hearing, which
may be held no sooner than Wednesday afternoon (the second day
after notification on Monday) or later than Friday night (the fourth
day after notification on Monday).

This procedure Is arranged so that In the extreme case of a
student who has been suspended for five days by the principal,
the student may go before the hearing board and have his case
finally decided by the end of the five-day sus^ension. The Con-
vener should not hesitate, however, to postpne the healing be-
yond the set date if it seems necessary In order to secure the
presence of a certain witness or to give the student adequate
time to prepare or for any other legitimate reason. In most cases,
however, the two or three days normally allowed for preparation
should be sufficient.

SECTION it GROUP HEARINGS

When students are charged with violating the same rule, and
have acted in concert, and the facts are basically the same for
all students, a single hearing may be conducted for them if the
Convener of the hearing board believes that the following con-
ditions exist:

(a) A single hearing will not likely result in confusion, arid
(b) No student will have his Interests substantially prejudiced by

a group hearing.

If, during the hearing, the Convener finds that a student's interests
will be substantially prejudiced by the group hearing, he may or-
der a separate hearing for that studerii.

Comment: Mass violations of school rules are a growing phe-
nomenon In schools today. Groups of students may ba involved
in property destruction, assault, or disruption of school operations.
When the school has encountered group iolations, it usually will
not have the fealties, time, or energy to hear each alleged viola-
tion separately. This section permits the school to conduct one
hearing for a large number of students. This procedure has been
used and upheld as legally proper.

SLCTION 12. WITNESS STATEMENTS

The principal shalt make available In his office at least two
days before the hearing the signed statements of all persons on
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34 Student Suspensions and Expulsions

whose information are based the charge against the student and
the penalty suggested by the principal. These statements may be
examined and copied by the student, parents, and representative_
If the principal later receives any further information that will be
employed at the hearing, he must notify the student of it and make
copies available before the hearing.

Likewise, the student shall file with the principal before the
hearing signed statements of any witnesses who have defensive
information he wishes considered at the hearing, including his
own statement of defense if he chooses to make one.

These statements shall set out with some particularity the in-
formation known to the persons making them, For example, if
the student is charged with consistently falling to follow a teach-
er's directions, the consistent nature of the failures must be
specifically described.

Comment: It is important for all parties to know the nature of
the information that will be presented at the hearing so that all
may prepare for the hearing and make it a useful and produc-
tive study of the problems. The statements should be available
to the Convener and other board members before the hearing.

SECTION 13. AVAILABILITY OF THE STUDENT'S
PREVIOUS RECORDS

Besides having access to the written statements that form the
basis of evidence against the student, his parents or his repre-
sentative shall have access to his previous behavior record and
his academic record. If the school deems it necessary, the in-
formation contained in such records may be furnished to the par-
ents or reprosentative only on condition that they be explained
and interpreted to the parents or representative by a person
trained in their use and interpretation.

Comment: These records will be at the disposal of the hearing
board, but the student, his parents, and his representative also
shoult, have access to them so that they will have the opportunity
to point out and emphasize relevant information contained therein.
The utmost circumspection Is required in their use. Their con-
fidential nature should be stressed to all parties Including the
members of the hearing board.
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SECTION 14. COMPOSITION OF THE HEARING BOARD

(a) Convener
The principal [superintendent) shall appoint a Convener [or

the Convener could be elected by the faculty] who will be the
presiding officer of the hearing board. The Convener has no vote
and should not need to vote even to break a tie because the board
should always be composed of an odd number. But if a board
member disqualifies himself during a hearing or other unusual
circumstances arise requiring a tiebreaking vote, the Convener
may vote to break the tie. if the Convener chooses not to break
the tie, the principal may ask the Convener to hold another hear-
ing wit,1 a different board.

The Convener has all other rights and duties of a hearing board
member as well as t'le following specific duties and powers:

(1) He schedules the hearing at a specified date, time, and place.
He has authority to postpone the date and time or change the
place for good cause.

(2) He assures the presence of a full board at the hearing, how-
ever selected.

(3) He is available before the hearing to answer any questions
that the student (or his parents or representative) may have
about the nature and conduct of the hearing.

(4) He has full charge of the hearing and has authority to direct
s proceedings and to control the conduct of all persons

present, subject to the general directions of this procedural
code. He may limit quostioning by non-board members that
is unproductively lengthy or irrelevant.

(5) He writes the hearing board's findings of facts and recom-
mendations for action. He may delegate this responsibility to
another member of the board.

(6) He transmits the board's written findings and recommenda-
tions to the superintendent as soon as possible after the
hearing.

if the Convener cannot or chooses not to perform the duties
of the Convener, the principal [superintendent] shall appoint a
new Convener for the hearing board.

Comment: Someone must be in charge of the hearing. Some-
one must act for the board in making the arrangements of time
and place and assuring the presence of tho require-. number of
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board members. Some one person must have authority to say
"who can do what" at the hearing. Finally, this same person
seems besi suited to explain the hearing process to the student
if he has questions. We call this person the Convener.

Primarily because of this last function, we think that the Con-
vener should not have a vote in the final decision unless a tie
must be broken. His authority as a chairman is complete, how-
ever. Within the confines of the rules governing the conduct of
the hearing, he may direct the order and manner in which in-
formation is presented and considered.

Because most of his specific duties involve contacting or con-
ferring with persons at the school, we feel that the Convener
should be someone employed at the schooleither a guidance
counselor, an attendance counselor, a social worker, or a teacher.
Though in many cases the principal or one of his administrative
assistants might serve well as Convener, we discourage such an
arrangement. Our primary reason is that the principal already has
judged the case by the time it reaches the hearing board. In fact,
he may already have taken disciplinary action of his own. He
cannot be expected to reapproach the situation with a completely
open mind. Furthermore, the principal, because o! his familiarity
with the case and his own position of authority, might have an
unduly strong influence on the rest of the hearing board even
though he does not vote.

If there are more than a few hearings in a school year, the
Convener's job may be a big one. This should be recognized
when the Convener is being appointed and perhaps his other
duties adjusted accordingly.

The Convener may be appointed by the principal, or by the
principal with the approval of the superintendent, or by the super-
intendent, or in any other way that seems appropriate to the
school board. It is important, however, that the Convener be not
an administrative assistant to the principal, but someone who can
fulfill his duties as Convener Independently of the principal.

(b) Regular Hearing Board Members

Option One

The rest of the board shall consist of two [or three] students,
two [or three] teachers, and one parent. They shall serve
throughout the school year. The student members shall be elected
by the students. The teacher members shall be elected by the
teachers. The parent shall be elected by the school's PTA. A
sufficient number of alternates from each group shall be elected
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to insure that the Convener will be able to bring together en short
notice a full panel of fivo [or seven] with the proper ratio among
the groups.

If a regular member is not available for the scheduled hearing
date, the Convener shall replace him by selecting an alternate
from the appropriate list of alternates. The selection shall be
based upon some method of regular rotation.

Option Two
The rest of the board shall consist of two [or three] teachers

and one [or two] parent [s] appointed by the principal [or super-
intendent or school board]. They shalt serve throughout the
school year. A sufficient number of alternates from each group
shall be appointed to insure that the Convener will be able to
bring together on short notice a full panel of three [or five] with
the proper ratio of teachers to parents.

If a regular member Is not available for the scheduled hearing
date, the Convener shall replace him by selecting an alternate
from the appropriate list of alternates. The selection shall be
based upon some method of regular rotation.

Option Three
The rest of the board shall consist of three [or five] teachers.

They shall be elected by the teachers as a group and shall serve
throughout the school year. A sufficient number of alternates
shall be selected to insure that the Convener will be able to bring
together on short notice a full panel of three [or five].

If a regular member is not available for the scheduled hearing
date, the Convener shall replace him by selecting an alternate
from the appropriate list of alternates. The selection shall be
based upon some method of regular rotation.

Comment: The "board" could be a single person, but there
would be a great tendency to make that person a school admin-
istrator; the inadvisability of the presence of the principal or his
assistants on the hearing board already has been pointed out.
A muiti-membe, board will allow both schoolmen and non-school-
men to be Involved without having the decision rest on any one.
The multi-member board also will bring a variety of backgrounds,
perspectives, and Ideas to the board that is not possible with a
single-member board. Thus the hearing procedure should be
broader in its approach and the board's decision better accepted
In the school community.
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The use of students on the hearing board merits special
comment since students have never served until recently in such
capacities. We point out that students are the group most di-
roctly affected by board actions. Thus they have a direct interest
that is different from that of any other school constituent. Further-
more, high school students today view themselves as deserving
and as capable of participating in processcs that directly affect
them. They often feel that thair participation is important to
legitimate the process. Indeed, we must recognize that many
high school students are mature enough to participate effectively
on the hearing board. Experience in one North Carolina high
school in which students have been members of the bawd has
shown that their presence can result In increased student respect
and acceptance for the board. For these reasons, Option One
providing for a minority of student members on the board should
be considered carefully by school boards in making a choice on
board composition.

(c) Conflict of Rotes
Anyone who has had direct contact with the student's alleged

misconduct or who will probably give testimony to the hearing
board should not serve as a member of the hearing board.

Comment: A fair hearing is a legal requirement. Thus the hear-
ing officers must be Impartial and free of bias. One court has
gone so far as to hold that a person's prior official Involvement
with a particular school disciplinary problem will render him pre-
sumptively biased in further proceedings on that case. For these
reasons, wq recommend that anyone with direct involvement or
who will likely testify to the board not serve as a member of the
hearing board.

SECTION 15. CONDUCT OF THE HEARING

(a) Closed Hearing
The hearing may be attended only by the hearing board mem-

bers, the superintendent of schools, the principal, the student, the
parents, and the student's representative. Witnesses should be
present only when they are giving information to the board. The
student may be excluded in the discretion of the board with the
concurrence of the student's parents (or the representative when
he acts in the place of the parents) at times when his psycho-
logical or emotional problems are being discussed. No one may
be present with the board during Its deliberations.
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Comment: The presence of the parents and the representative
will protect the student against the possibility of unfair hidden
practices. Therefore, the use of an open hearing, with its at-
tendant possible commotion and prejudice to the student or oth-
ers, is unnecessary.

(b) Student May Remain Silent

The student may speak in his own defense and may be ques-
tioned on his testimony, but he may choose not to testify and
in such cases he shalt not be threatened with punishment or
later punished for refusal to testify.

Comment: The Fifth Amendment is not applicable to school als-
cipline cases but It seems unrealistic to try to force a student
against his will to testify at the hearing. The school should be
required to have sufficient independent evidence against the
student to grove its contentions; it should not hope to prove them
out of the student's mouth.

(c) Record of the Hearing

The hearing board shall provide for making a record of any
Information orally presented to It at the hearing. Statements and
other written matter presented to the board should be kept on file
by the principal.

Comment: If the decision of the hearing board Is appealed to
the school board, a record of the original hearing (not the board's
deliberations) is necessary to avoid a complete new hearing.
This record can be made from either notes taken by a secretary,
with the approval of all sides, or a tape recording of the hearing.
The use of a tape recording would seem most convenient and
least expensive. The recording need not be transcribed unless
an appeal Is taken.

(d) Principal's Presentation of Statements and Records

it shell be the principal's duty to present to the hearing board
at the hearing the signed statements of all persons having Infor-
mation about the student's misconduct. Thesa shall be the same
statements that previously have been available to the student in
the school office and those statements that the student has suo-
mitted to that office. He also shall submit a copy of subsections
(a) and (b) of the notice given to the students and parents unier
Section 9. (These sections explain the charge and the suggested
punishment.)
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Further, upon the request of the board, the student, the par-
ents, or the student's representative, the principal shall submit to
the hearing board the student's record of previous behavior and
his academic record. If the principal or the hearing board deems
it necessary, the information contained In such records shall be
explained and interpreted to the board by a peisorb trained In
their use and Interpretation.

The principal shall caution the hearing board about the con-
fidentiality of all records and statements submitted to it.

Comment: The statements of all witnesses should be available
at the hearing to settle disputes that might arise about previously
given accounts as well as to provide all the basic Information.

Student records may or may not be used by the board, but
should be available upon request of the board, the student, his
parents, or his representative.

(e) Use of Witnesses

Option One

The hearing shall consist of a review of the statements and
records presented by the principal under subsection (d) above.
But if the principal, the student, or the Convener requests that
any witness appear in person and answer questions, that witness
must do so or his statement may not be considered or relied on
by the board.

Option Two

The hearing shall consist of the oral examination of witnesses
whose signed statements have been presented to the board by
the principal under subsection (d) above, as well as a review of
school records when requested by either party. But If the prin-
cipal, the student, and the Convener agree that the presence of a
witness is unnecessary and that his written statement is adequate
to convey his information to the board, he may be excueed. If
an unexcused witness does not appear, his signed steement may
not be considered or relied on by the board.

Comment: These options differ only In emphasis. The first
attempts to simplify the hearing by not requiring witnessed to
appear. It assumes that the facts of the misconduct often will be
admitted and only the principal's recommendation for punishment
will be contested. It enforces any party's request for a witness'
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presence, however, by denying the use of that person's statement
if he does not appear when requested.

The second option rests on the assumption that often the
principal will want the school witnesses to appear even if the
student does not. Likewise, the student may want to bring his
own witness, if he has any, to testily in person. Thus, to avoid
the confusion that might result from the requirement of requests
that certain witnesses be present, Option Two provides that wit-
nesses shall always be present except when all agree that this is
unnecessary. The likelihood of this agreement, of course, forms
the basis of the first option.

(f) Examination of Witnesses

Members of the hearing board [and the principal, the student,
his parents, and his representative] may question witnesses, (wit-
nesses Include the principal and the student) about any matters
logically relevant to the charge against the student and the proper
disposition of the matter. The Convener has authority to limit un-
productively long or irrelevant questioning by non-board members.

Comment; II is the primary responsibility of the hearing board
members, under the supervision of the Convener, to question any
witnesses who appear personally and to draw out their informa-
tion. Their questioning should be as extensive as they think
necessary to gauge the accuracy and weight of the person's
statements. It should be both a direct examination and a cross-
examination. This is possible because the board does not repre-
sent any viewpoint but is seeking to discover the truth as the
ultimate "Judge" in the hearing.

Other parties at the hearing probably also will have questions
to ask of the witnesses. The principal, the student, and his
parents and representative all approach the hearing with different
viewpoints and different backgrounds and may have helpful ques-
tions to ask. They, as well as the board members, can help bring
out forgotten information, careless errors In memory or percep-
tion or expression, bias, or untruthfulness. All persons involved
should be glad to have the careless errors corrected. On the
other hand, the uncovering of bias or untruthfulness may be em-
barrassing to the witness. But embarrassment cannot outweigh
the need for such questioning.

(g) Role of the Parents

The parents or legal guardiao should be present at the hearing
and should have an opportunity to make a statement to the board
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on their feelings about the proper disposition of the case and
to answer questions. Any statements they make need not be filed
with the principal before the hearing. They should be able to
advise the student during the hearing. If allowed by subsection
(f), they may also question any witness.

If the parents are out of town or for any other substantial rea-
son are unable to attend, the adult representative described in
subsection (h) may act in the place of the parents as their role
is set out above.

(h) Adult Representation in Addition to Parents

Option One

If the parents cannot be present or if the student or his parents
think his interests can be protected better by the presence at the
hearing of another adult in addition to his parents or guardian,
the student may bring another adult to the hearing. The non-
parent adult may act as a representative in the defense of the stu-
dent, with the right to present witnesses, question any and all
witnesses If allowed under subsection (1), make a statement on
the nature of the evidence and the proper disposition of the case,
and otherwise assist the student.

The non-parent adult may not [or may] be an attorney. [The
non-parent adult may be an attorney when he is taking the place
of absent parents.]

[If the Convener thinks the presence of the school board at-
torney will be helpful at the hearing, he may request his presence.
(This provision is to be added only if the school board permits
the student to be represented by an attorney.)]

Option Two

If the parents cannot be present or if the student or his par-
ents think his interests can be protected better by the presence
of another adult in addition to the parents, the student may bring
another adult to the hearing. If the parents are present, the non-
parent adult may advise the student but he may not examine wit-
nesses, make any statement, or In any way actively represent the
student before the board. if the parents cannot be present the
non-parent adult has all the rights of a parent before the hearing
board as provided In subsection (g).

The non-parent adult may not [or may] be an attorney. [The
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non-parent adult may be an attorney except when he is taking
the place of absent parents.]

Comment: This rule, permitting an adult representative in ad-
dition to the parents, recognizes that there will be times when
parents are unavailable or are Incapable of adequately repre-
senting the student at the hearings. This rule will permit the stu-
dent or his paronts to bring a non-parent adult to the hearing
when either thinks the student's interest can be better protected
by his presence. The representative may be a minister, a social
worker, or teacher, or an attorney if the school board specifically
allows that he may be an attorney.

There Is one basic difference between the options. Option
Two limits the non-parent adult to an advisory role except when
tha parents cannot attend the hearing. Option One permits him to
act as a representative before the board in much the same way
as the parents we already permitted to act. Under either option,
the representative may or may not be an attorney, depending on
the school board's cholue in adopting its code. (The advantages
and disadvantages of permitting legal counsel at the hearing are
discussed In a monograph on student expulsions that may be
obtained from the Institute of Government.)

SECTION 1ti. COMPELLING THE APPEARANCE OF WITNESSES

It the hearing board finds it necessary to have a witness ap-
pear before it and the witness refuses after being requested to
appear, the hearing board may request the board of education
to use the subpoena power granted to it by G.S. 115-32 to compel
the presence of the witness.

CommeNI: Part of the problem of the presence of witnesses
Is dealt with in subsection 14(e). If a witness refuses to appear
and the board finds It critical to the hearing that he testify, the
board may petition the board of education to Issue a subpoena
under G.S. 115 -32 on the basis that the matter at hand is one
"which may lawfully come within the powers of the board and
which, in the discretion of the board, requires investigation."

School boards have seldom used the subpoena power, and it Is
not clear that they can use it to compel the presence of a witness
before the hearing board. But unlit the point Ir. litigated and the
use found Improper, the school board may in good faith issue the
subpoena authorized by G.S. 115-32 for this purpose.
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SECTION 17. DISPOSITION OF THE CASE

(a) Actions of the Hearing Board

The hearing board shall reach its decision on whether the stu-
dent violated a rule on serious misconduct by majority vote. The
decision must be based solely on the evidence presented at the
hearing and should state substantial findings of fact on which
the board's decision rests. If no misconduct is found, the matter
is terminated and no further action may be taken against the
student.

When some misconduct is found, even if a rule on serious mis-
conduct has not been violated, the board's report shall include a
recommendation to the superintendent of schools concerning
what action, if any, should be taken with respect to the student.
The recommended action need not be the action suggested by
the principal but shall not exceed the penalty he suggests. It may
range from no action through the entire scope of counseling at-
tempts and possible penalties including expulsion for the remain-
der of the school year. The recommendation should explain in
terms of the needs of both the student and the school the reasons
for the particular action recommended to the superintendent.

Minority views should be noted if the minority members so re-
quests.

(b) Actions of the Superintendent

Option One
If the hearing board finds that the student violated a rule on

serious misconduct, the superintendent may apply any sanction
he thinks warranted. If the superintendent directs a sanction more
severe than that recommended by the hearing board, he shall
send to the parents of the student and to the Convener an ex-
planation of why he thought the recommended sanction to be
Inappropriate.

Option Two
If the hearing board finds that the student has violated a rule

on serious misconduct, the superintendent may decrease the pen-
alty recommended but may not expel or suspend the student for
over five school days unless such a penalty is recommended by
the hearing board. The superintendent, however, may place re-
quirements on the student Intended to help him overcome dif-
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ficulties with school work or to adapt to school requirements for
student conduct.

Comment: in order to comply with the procedural require-
ments of due process the superintendent may not expel or im-
pose a long-term suspension unless a hearing board finds the
student to be guilty of the charged misconduct, (This assumes
that the student does not waive his right to a hearing.) Once the
hearing board has found a student to be in violation of a rule on
serious misconduct, some school body or official must decide
what action should be taken with respect to the student. Option
One leaves this decision completely to the superintendent while
Option Two limits the superintendent's power to expel or im-
pose a long-term suspension to those Instances v, hen the hearing
board recommends such a penalty. Option One, which gives the
superintendent the authority to decide the penalty, Is preferred
because he has the ultimate responsibility for the continued op-
eration of the school and should not be limited by a hearing
board's recommendation when he thinks a student must be re-
moved from the school for his misconduct.

There are risks, however, in leaving the decision to expel
solely In the hands of the superintendent. Since he has approved
the principal's request to seek expulsion or long-term suspension,
he probably has reached at least a tentative conclusion that the
student should be expelled if found guilty. He may well not be
present at the hearing when the testimony is received [he may be
present; see Section 15(a)], and he will be directly Involved in
the case as an administrator. Therefore, the hearing board's col-
lective judgment on whether such a severe sanction should be
imrosed may often be better than the superintendent's. Further-
more, application of such a severe penalty will appear fairest to
the entire school community when it follows a recommendation
of the hearing board.

It Is further noted with respect to Option Two that it does not
limit the superintendent solely to the hearing board's recommen-
dation when misconduct Is found. When he thinks the recom-
mended penalty Is Inappropriate or too severe, ho may reduce
the penalty. If he thinks that supplemental requirements are
necessary, such as requiring the student to work with a school
psychologist on his behavior problem, he can impose them.

SECTION 18. APPEAL

The student may appeal to the board of education (or special
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dist'lct level review board] a penalty by the superintendent. The
penalty need not be postponed pending the outcome of the
appeal. Such an appeal must be on the record made in the
hearing, and new evidence will be admitted only to avoid a
substantial threat of unfairness. The board of education may
alter -he superintendent's disposition of the situation only if it
finds the decision clearly erroneous.

An adverse decision to the student by the board of education
may be- appealed to a court of law.

Comment: G.S. 115-34 authorizes an appeal to the board of
education "from the decision of all school personnel." This
stE tute, enacted in 1923 at a time when students and parents
were less Inclined to appeal decisions of school personnel, has
a potential for swamping the school board with more appeals
than it can handle. A large school system that contemplates
many appeals may find it desirable to establish a special district-
level review board or to restrict appeals to the school board to
appeals of penalties that exceed a suspension of five school
days. If the school board decides to use a special review board
or to permit appeals only wher a severe penalty has been im-
posed, a special legislative act excepting the board of education
from the application of G.S. 115-34 Is necessary.

Appeals to a court of law are authorized by G.S. 115-34 and
G.E. 143-307. G.S. 115-34 provides for an appeal from the de-
cision of the board of education to the superior court in any
action by the board "affecting one's character or right to teach."
G.E. 143-306 et seq. authorizes an appeal to a court of law after
a flul administrative decision by the school system and sets out
the procedure for such appeals.

SECTION 19. nFIRONIC OFFENDER

If a student has been suspended for a total of ten school days
during a semester, any further short-term suspension by the prin-
cipal must be followed as soon as possible by a hearing board
review of the student's record, including the principal's findings
and action in relation to the latest misconduct, and of any explana-
tion, mitigating circumstances, or defenses that the student or
his parents desire to make. A report should be made to the prin-
cipal with a copy to the superintendent stating the board's find-
ings as to the facts of the latest incident and its recommendations,
if any, about dealing with the student in the future.
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Comment: When a student's behavior has prompted a series
of short-term suspensions during a relatively short period of time,
it would seem that the student and the school have a problem
that is not likely to be solved by further short-term suspensions.
When a case like this arises, it should be helpful for the hearing
board to review the student's entire record as well as the recent
incident and to hear any suggestions that the student, his parents,
or the principal might make for resolving the problem.

This conference should be as informal as possible, not fol-
lowing the procedures for a regular hearing. At it conclusion,
the board should discuss the student's case In private and submit
a report to the principal with a copy to the superintendent sum-
marizing their findings an making any recomrnendations they
think useful.

SECTION 20. AUTOMATIC REVIEW

If a student Is expelled from school during the first semester
for the remainder of the school year, his expulsion must be auto-
matically reviewed by the hearing board before the beginning of
the second semester unless the expulsion originally took effect
within three weeks of the beginning of the second semester.

This review may lead to a recommendation that the student
be reinstated for the second semester.

Comment: The primary purpose of long-term suspension or
expulsion Is to protect the school's total educational process.
The student separated from the school is practically never helped
by the separation. He should be reinstated as soon as it can be
determined that he can profit by readmission and not pose a sub-
stantial threat to the school. This section provides for a review
of the expulsion to insure that the school recognizes Its con-
tinuing obligation to the student and its responsibility for assisting
In his rehabilitation.
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PART III

Removal of Dangerous Students

(1) Any student who has a dangerous communicable disease
that poses a substantial threat to the health or safety of the school
community may be removed from school by the principal on the
approval of the superintendent until ho no longer poses such a
threat.

(2) [optional] A student who has been charged with the un-
lawful selling of narcotics [or other such serious violation of the
criminal law] may be removed from the school by the principal
upon the approval of the superintendent when it is necessary to
protect other students or avoid substantial disruption to school
operations. The school must be able to show that the continued
presence of the student endangers other students or would sub-
stantially disrupt school operations. As soon as the student no
longer poses such a threat, he shall be reinstated.

Comment: Unlike the rules on serious student misconduct In
Part I, these provisions are not designed for punishment, but are
solely to protect ofhi2r students in circumstances where such
protection is clearly necessary. We have, therefore, made the re-
moval of dangerous students a separate part of the code.

The second (optional) provision above is intended only as an
example of what is possible and not as a recommended provision.
It Is an attempt to deal with the problem of the student who has
been charged with a serious violation of the criminal law, such
as unlawfully selling narcotics, and his immediate return to the
school either would pose a substantial threat to other students
or would likely cause substantial disruption to school operations
because of the fear or intimidation that his presence creates for
teachers or other students. Such situations will be rare and
should be particularly described as in the optional subsection (2)
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above. The burden is put on the school to demonstrate that the
student's continued presence endangers other students.

[G.S. 130-87 through -93.1 requires that a child be immunized
against diphtheria, tetanus, whooping cough, smallpox, and in-
fantile paralysis before he can be admitted to school.]



Conclusion

Though these rules and procedures are provided only as a
guide and a starting point for the local school board in developing
Its own policies, we emphasize that they form a unitary code.
Care should be exercised In using one rule or one section and not
another, or In discarding a comment, or In varying time se-
quences, or In making other modifications In this code to be
sure that all consequences of the change are understood and In-
tended. We urge board members to attempt to understand fully
this code or any other before they form their opinion about it and
set out to write their own.

Once you have adopted clear rules on student misconduct
and orderly and precise procedures for handling It, you will have
done much to assure the fair and orderly progress of the school's
work.

Era
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