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AN EXPERIMENTAL COPYRIGHT MORATORIUM:
Study of a Proposed Solution to the Copyright
Photocopying Problem
Final Report to the American Society for Tecting and Materials (ASTM)l
by the Committee to Investigate Copyright Problems Affecting Communi-
cation in Science and Education (CICP),2 prepared by
Laurence B. Heilprin3

Abstract: CICP, a non-profit organization dedicated to
resolving the conflict known as the '"copyright photocopying
problen"--a conflict between Constitutional copyright pro-
tection of intellectual property and the growing use of new
copying and processing techniques too rapid for the making
of individual contracts for access to copyrighted works--
was joined by ASTM, a large national publisher of technical
and scientific standards, in a plan to simulate a long-
proposed solution to the problem, This is & non-profit,
voluntary system of access-permissions-and-payments called

a copyright clearinghouse (CHC). A moratorium contract
between ASTM and its client organizations guaranteed against
infringement in making up to 50 multiple copies at a time

of any ASTM publication. In return these organizations
supplied CICP with data for analysis of their copying. Both
CICP and ASTM pledged their support for transforming the
experiment into a permanent, national CHC. At this point
Government support for CICP suddenly ended, possibly as a
result of an anti-government copyright suit involving the
grantor, CICP became inactive, while volunteers in ASTM,
CICP and elsewhere carried on the reduced and modified
collection and aralysis of moratorium data. This report
analyses the data obtainable, finds a number of facts useful
for copyright and CHC economics, and supports the hypothesis
that such a system would wholly or largely resolve the copy=
right photocopying problem. A renewed effort is recommended,
starting with more extensive and intensive studies.,
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I. Background of an Attempt to Resolve a National Copyright Problem

As those interested in the rather speclal field of copyright are
aware, one of its most intractable, if not central, problems is the
conflict represented by "copyright photocopying". Copyright originates
in law but makes its chief impact in economica, It was designed to do
this in the Constitution (Article I, Seo., 8)1 the Congress shall have
power "To promote the Progress of Science and useful Arts, by securing
for limted Times to Authors and Inventors the exclusive Right to their
regpective Writings and Inventions.” Until the early part of this
oentury the intended protection of authorship was effectively carried
out by construing "exolusive right" to inolude control by the copyright
omer over reproduction of his works, He acquired a right, in many ways
equivalent to property, which like property, he could dispose of by con~
tract. He could sell or licenss, The economio value to the author was of
oourse not fixed, dut depended upon its "market value" to users, And
this value depended not only on the intrinsic valus of the work, but on how
long the user could in turn oontrol and exploit the work.

In the decades which followed the duration of the economic value to
the user deoreased steadily--more and more rapid access and exploitation
were vital, for an increasing proportion of copyrighted works, On the
other hand, tha control over reproduction which the copyright owner had to
881) becams less and less effective. Bacause of modern methods of high-
speed transmission, reproduction and processirg the user could and did
sake inoreasing use of copyrighted works without contracting with the
owners befores use, Ths use of individual contracts was fer too slow for

the majority of copying transaoctions, Modern complexity strengthened this
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trend. Sometimes there ars multiple omers who can not all be physically
reached. There may alao be many joint users, a)l of whom require ocoples
within competitively short times. Perhaps a lecturer needs &8 quotation
for hs coming talk., Or a teacher requires coples for students meeting
the next class hour, An industrialist may nQed muliiple copies for a
team discussion to take place within minutes. Sclentists, Government
workera, professionals also tend to need multiple and more rapid access
than can be achieved by the individual contract. The inconvemience of
loocating copyright owners and getting permission im uaually

far greater than the particular economic payment for use, or the sum
which would be paid 41f there were a way to do so. In the absence of an
effective system for contrastual exchange of permissions for payments the
tendenoy has besn to reproduse the work without permission, This may be
done in total ignorance that it constitutes infringement, or the user may
be aware but chooss to ignore. The general disregard is increased by other,
less legitimate faotors., Psycholagically but not legally copying a part of
a work may seem less of an infraction than copying a whole work., Copying
from books is overwhelmingly partial--aa extract, Journal articles, which
are themselves short, are copied in full but still can be regarded as
extracts from the journals in which they appear. Such "justification® is
unfounded, Shortness is not equivalent to negligible econumic value, but
often 1ulls the user in disregarding the ocopyright law.

In this way technology and competition have fanned into life a vast,
11legal "™bootlegging® of copyrighted works. The ancient legal right to
dispose of one's intellectual product is in confliot with modern use of that
produst. In a world of shrinking access tines and almost limitless capa-
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bility to infringe, not only the substantive economic control but the
ethical fiber of regard for the lagal right have deteriorated, until the
very continuation of the Copyright Principle is in jeopardy., The chief
factors which tend to preserve thie balance and atill make authorship and
publication economically worthwhile are that extenslve copying, and
copying which also involves search, are still time consuming and thus
economically unprofitable, It is often cheaper to buy an original from a
source whose location 1s kaown than to search for a work and copy, In-
fringement occurs mainly in the inverse case, when the original is located
but the copyright omer is not, However, if a way could be found to pay
the copyright owner for the privilege of rapid multiple copying of his works,
the corying to be performed, say, within a system that colleots many
originals in one spot (a library), there would in all probability be an
overwhelming support for such a system. People are not intrinsically
dishonest~-if a way can be found that permits them to be honest,

About ten years ago a small group who foresaw the coming dilemma of
oopyright photocopying formed a non-profit corporation dedicated to study
and resolve the protles, This was the origin of the CICP, Its publications
during the decade 1958-1968 began with the study of all of the proposed
solutions which ware known, and the setting up of specifications by which
the solutions could be couparod.h The gradual emergence of and tentative
support for a so-called copyright clearing house followed. '157i366'éICP
attaoked the problem on a larger scale. Orants had been received from a
mmber of private contributors. A national office was opened, and an
executive diresctor appointed (0. J, Sophar). Through his efforts CICP
received an additional grant from the U, S, Office of Education to support
two studies, one on the economios of copyright, the other on the doctrine
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of fair use as applied to ccpyright. The report received unusually
wide distribution, and is available from two national clearinghouses.
It is referred to hereafter as the CICP-USOE report.ll

In June, 1967, the American Society for Testing Materials(ASTM)
entered into an agreement with CICP to set up, operate and study a
simulation of the long proposed solution to the copyright photo-
copying problem--a contractual system of blanket permissions by
publishers, rapid access by users, and bulk payments for copies,
ASTM is a non-profit organization which develops technical standards
with the collaboration of many volunteer committees. Financial
support for this work comes largely through sale of the standards
tc subscribers and other users. Thus ASTM is a large publisher of
materials on which it holds the copyrights. The officers of ASTM
had become aware of the copyright photocopying problem through
decreasing sales of ASTM publications. It was not possible, of
course, to say that copying instead of purchase on the part of the
users had become of sufficient magnitude to account for the gradual
loss of income. But there was a real concern, and motivation to
£ind vut if a working method of permissions could succeed,

The method chosen was to offer subscribers to ASTM pudblications
impunity from suit for infringem 1t in return for membership in
and collaboration with CICP in study of the problem, Collaboration
consisted in keeping & record of copying by each member library,
for a period of one week, and repeating this three times, at intervals
of three months, Therefore the total deta consisted in three samples
extending over six months. It was thereby hoped to trane the effeot
of immunity on the volume of ASTM publications ¢copied, and in

particular, on the numbers of multiple cuples,
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The feasibility of an equitable system of access and payments
which came to be known as the copyright clearing house (CHC) has
been desoribed in a number of publications. Perhaps the clearsst
are in references 4 and 8, Appendix D is a reproduction from page
138 of the latter. The diagram shows how the CHC would function
as a "switching device" for access to and payments for copyrighted
materials, a device at present lacking in the economy. It would
be self-supporting but otherwise nonprofit, if possible Congression-
ally chartered, and controlled jointly by copyright owners and
users. There exist a number of organizations such as the American
Society of Composers, Authors and Publishers (ASCAP) and Broadcast
Music, Inc. (BMI) for compensating copyright holders in the per-
forming arts of music. Control of these is vested, haever, in the
copyright owners. In a clearinghouse of the kind proposed there
would be equal representation of users and owners with perhaps a
balancing public representative such as the Register of Copyright.

One reason for the study of the feasibility of a clearing-
house was that it has been strongly questioned. The main point
always advanced has been the very large number of small trans-
actions, detailed accounting for which would cost more than any
reasonable sum that could be collected for transfer to copyright
owners, Supporters of the clearinghouse have pointed out that
there is no need for detailed accounting in order to run an
effective operation. All copying services keep minimal records
of averall volume, or total annual copying. This is sufficient
for operation of a clearinghouse on a profitable basis. Another
objection has been that a purely voluntary contractual membership
would fail because of abstention from the system. However, the

voluntary contract has always been the basis of
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copyright business. The clearinghouse merely substitutes a different and
more workable form of contract——one geared to the realities of new
technical devices and modern competition, Self-interest would bve an
increasingly strong inducement to Join as soon as a sizeable fraction of
the publishers were receiving sums for copying their works. Distri-
bution to members would be made on the basis of perlodically rotated
samples of national copying (lointly on numbers of pages copied and
mean bublishing cost per page). All publishers would participate to at
least a minimum amount, It was apparent that these and other questions
on organization and motivation for participation could be settled more
effectively by studying a going organization that could either simulate
8 cleafinghouse or better, evolve into one, than could further argumeits.
A prototype was needed. |
The unique contract between ASTM and CICP was designed to provide
the prototype. The group of companies and agencies which subscribed to
ASTM publications through their libraries represented a diversified
body of users, ASTM represented a large, single publisher-copyright
holder. Both ASTM and CICP pledged that, following the study by CICP
and the collaborating libraries they would endeavor to establish such a
clearinghouse. Preferably this could take place by evolution: extension
of the copyright contvact to other users, and to additional publisters,
Contracts and documents for this historic agreement are shown in Appendix A,
Although, as mentioned, this was not the first clearinghouse based upon
copyright, it was the first prototype of a clearinghouse designed in the
public interest to solve copyright photocopying problems, with equal
representation by publishers and users. This report describes the partial
suvccess of the experiment in spite of unforeseeable adverse external

copyright events which ended it,
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A. CICP Research Leading to the‘Experiment

As described, just prior to this experiment CICP had made two
related studies on copyright economics, and fair use, respectively.
In 1966 L. B. Heilprin obtained for the CICP Study Group the colla-
boration of six geographically and functionally different U. S,
libraries which collected detailed records of one month of their
copying of copyrighted works. From the data it was possible to
determine a number of new economic and scientifically interesting
facts about U. S. library copying of copyrighted works. The other
study, conducted in 1967 by G. J. Sophar surveyed the doctriﬂe of
fair use as it may apply to library copying, through research on
court decisions in this area, and replies to questionnaires by
library administrators of some 66 libraries selecied on a nation-
wide basis for activity in copying. Both the fair use study and
the study of copyright economics were supported by the grant from
the Bureau of Research, U. S. Office of Education, Department of
Health, Education and Welfare. The two reports were combined into
one volume.ll

The two-study report contains a numbér of findings bearing on
proposed solutions to the photocopying problem, including the
economic feasibility of a copyright clearingliouse. Many of these
required further research. CICP proposed to explore some of them
using data reported by user libraries under the ASTM-CICP contract.
One surprising finding had been that none of the six libraries and
few of the 66 libraries reported multiple copying from the same
copyrighted document:

"It should not come as a surprise that the total

number of prints listed on Table I is 43%,116, the same as the

number of exposures. This exhibits one of the primary con-

straints self-imposed upon libraries with photoduplication
services. As they now operate, such libraries tend to



assume that supplylng a single copy is equivalent to "fair

usa", However, the fact that these numbers matched so ex-

actly scarcely implies that only single copies were ever

needed, What it does seem to imply is that the responsi-

bility for making multiple copies was passed along, If

multiple copies were needed they were not mads by the li-

braries,” (p.63)

*The number of multiple copies of the same document

made for the same olient by U, S, libraries is almost neg-

ligible., Multiple copies are (in general) not supplied by

U. S, libraries, while single copies are supplied freely,

. One=to=-one copylng-—one copy, one client--dominates U, 8,

library copying.,® (p.8

The ASTM-CICP contract did not permit unlimited multiple coples of
an AST¥ pubMoation, but did allow up to 50 copies at a time, This
Hmit was believed large enough so as not to affect signs of a change in
copying pattern, and the assumption proved correct. Two other prior
findings had beant

*There is a preponderance of copying from
materials containing scientific and technical subjects,
as against other subjects.” (p.84), and

"Articles from Journsls are nearly always copied

as a whole; books are nearly al¥ays copied in part

only." (p,83)

Ag far as the ASTM<CICP libraries were concerned, the first finding
would be automatic, since ASTM material is almost entirely technical, On
the other hand it was anticipated that further insight into part/whole
copying would be obtainable from study of the relative copying from the
four classes of ASTM publication. A new part/whole copying ratio might be
found,

Other ratios it was proposed to measure were the ratio of copying
of all materials (published or not, copyrighted or not) to copying of
published materials (copyrighted or not)--which would give an idea of the

total size of the copylng field, and the ratio of published materials to
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published copyrighted materials, which would estimate the copyright
copying for which payment might be expected, Of great interest would ve
gromth of participation of libiaries taking a.vantage of the moratorium,
This could be msasured through greater copying of ASTM publications, and
in spread of contracts with CICP by organizations other than ASTM, A
number of publishers of scientific and technical data were considering
membership in CICP under parallel contracts, There was therefore some
reason to hope that the prototype might evolve directly intc the more
comprehensive and independent non-profit public service organization that
ASTM and CICP proposed to initiate,

B. Plans to Extend CICP Research

The degree of success by the so-called private sector in attacking
a large problem of public concern did not go unnoticed, Pleased with the
first CICP Report to itself, the USOE proposed a nearly ten-fold increase
in aupport of a continuation study of the photocopying problem and related
copyright problems, through further study og the ASTM-CICP prototype system,
At its request a second proposal for resesrch was made, and assurance of
fund-allocation glven CICP, To sustain its neutral role among users and
copyright holders CICP sought no support from interested parties. In fact,
it sought no othér support., This was a mistake.

In order to study the provosed system of access—permissions-and-pay-
ments much more comprehensively a long-term, large=-scale investigation
would be launched, Destailed, carefully prepared sets of questions and
instructions for data-gathering would be required (somewhat similar to

those used in the six-library intensive study), and other forms, The
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data were to be in the form of a series of observations of a growing
system, Continuing analysis of author-publisher rieeds, and user needs,
would be correlated with copying data, The two would become increas-
ingly well matched in the design of the system.

In order to be realistic this system would have to meet some dif-
ficult constraints., It would be non-profit beyond the need to be self-
sustaining. It would, on a national scale, effectively collect a very
large flow of very small copyright and use fees, It would do this using
a minimum recorc-keeping on the part of the copying organizations, mainly
libraries but also private copiers for whom special devices such as stamp
sales would be set up., It would maintain equitable distribution of
copying royalties to copyright holders, based on continuously-adjusted
statistical sampling of copying. Membership in the CHC would be voluntary,
and as emphasized, representation on its Board would be bzlanced between
publishers and users., With strong support from its friends, CICP was
organizing to perform the new study, assist in launching the cperational
phase of the CHC, and eventually either dissolve having achieved its

purpose or be absorbed into the resulting structure,

U, Unexpected Copyright Events

This was the rather dynamic situation in early summer, 1968.
The CICP Study Group was already preparing the new data forms, But before
its plans got under way an unprecedented event occurred. The National
Library of Medicine, like the Office of Education a government agency
within the Departnent of Health, Education, and Welfare, became defendent
in a copyright infringement suit, For many years the NL¥ had operated

a national and international network supplying free medical information
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to medical-institution clients., Williams and Wilkins, medical
publishers, complained that this disseminacion reduced marginal
sales, and pointed out that, whether it was in <he public interest
or not, unauthorized copying violates the Copyright statute.12
This reiteration of the letter of the statute was a challenge,
not only to NLM but to all libraries that copy for clients. Since
NIM was technically infringing, the defense would have to interpose
some form of limitation on the copyright law whereb, copies could
be made in the public interest by libraries. If such un exception
could not be established, library copying for clierss would be
limited to copying with prior permission of copyright holders.

There would be a great decrease in the effec*ive use of modern
library-conducted reprographic technology. But the libraries
had already asserted a position which tuey claimed exempted them.
This was, that the "doctrine of fair use" applied to library copying.
The doctrine had been established by judicial decisions in fields
other than copyright--such asg business., But since 1961 the Joint
Libraries Committee on Fair Use in Photocopying claimed that the
library making a copy for its clien% was protected by the doctrine
of fair use from the literal application of the Copyright statute,
vwhich forbids unauthorized copying of copyrighted works. The issue
was complicated by identifying fair use with the making of a single
copy.lB’ 14

The connection between this issue and the subsequent history
of CICP arose through the fact that CICP had discussed fair use
in its 1967 report to the USOE. In the report it reiterated that
the doctrine was not established by statute but by court decisions;
that the courts had never tested its applicability tb copyright
photocopying; that even if the doctrine were so tested it was

ukjnlikely that the identification of fair use with the making of
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a single copy for a client would hold; and that, in the absence of
such a court test unauthorized copying was still an infringement
under the existing copyright statute. These facts and views were
stated in & forthright way, yet they were neither new, nor stated
as forcefully as in prior publications, For example:

The first comment is to note tlie oft repeated error
that "the justification for the photocopying of cony-
righted material would seem to be founded on the doctrine
of 'fair use'". The Register's Report alsc depicts the
reprography problem as one of fair use. If there is any
one thing which library photocopying is not, it is not
fair use within any judicial usage of that doctrine, It
is hoped that if this presentation accomplishedé one purpose,
it will be to separate consideration of library reprography
from fair use.

A second legal comment is that replication of copy-

righted material as now practiced by libraries seems to be

a violtion of the Copyright Law, and in exigeme cases carries

severe overtones of unfair competition,~--
In the CICP--USOE report the reiteration was at first accepted as a
welcome clarification. As long as there was no court test, "being
right" could. be claimed by both sides-=those who held fair use
germane to the library copying problem and those who did not. But
this was changed by the suit. And, coming at this time, further
support of CICP could have meant endorsement by one part of HEW(USOE)
of a view of fair use which HEW attorneys might have to attack in
order to defend another part (NIM). While there was no admitted
causal relation between this apparent dilemma and the shortly sub-
sequent withdrawal of proposed support for CICP by USOE, there is

little doubt that it played a part.l6

CICP was left without support,
unable to complete its contracts with the ASTM subscribers., It is
interesting to speculate whether, had it not been cut off before taking

root, the prototype copyright clearinghouse might not have satisfied the
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economic and legal needs of both contestants. Ironically the Jovernment,
in taking the action, may have protracted resolution of the copyright

photocopying problem by many years,

D, Terminal Joint Action by ASTM and CICP

The above background has been given because without it the analyeis
which follows would not be meaningful., Although ASTM had piloneered in ‘
satting up & copyright clearinghouse with CICP it was not prepared to carry
this out alone. CICP, after nearly ten years of gradually increasing
activity, was placed on a standby basis by its directors. Together, however,
the two organizations tried to salvage some of the "pleces", The contraots
with CICP called for member-libraries to record copylng data, and for CICP
to supply them with the resulting analysis, The libraries were atill
operating under their moratorium contract with ASTM, and some data could
be obtained, ASTH undertook to send out an abbreviated questionnaire,
although nothing like the exhaustive list of questions, or the study
which had been planned,was possible. It could not ask the clearinghouse
members, aware that the slearinghouse probably would not continue, to
respond in depth. A short questionnaire was drawn, limited to simple,
easily answered questions, CICP undertook to analyse the data and write
the report. The remainder of this report describes questionnaire, data

response and analysis,
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IT, Questionnaire and Data

The data are based on replies to the two-page questionnaire shown
(completed) in Appendix B, Each participating library recorded on
page 1 the copies it made of each ASTM publication and on page 2 totals
of other copying, dwring a five-day working period. The five-day sample
was recorded simultaneously in all libraries and repeated three times
at ﬁhreewmonth intervals, for a six-month coverage of the operation of
the contract,

On page 1, below the names of the library and the official making
out the form, is space for listing individual (identified) records of
the four types of ASTM publication: Special Technical Publication (STP),
Journal of Materials, Book of ASTM Standards, and Separate ASTM Standards.
The last two simply represent the bound (final) and unbound (interim)
publication of the same ASTM standards. Al types are copyrighted and
therefore were included in the moratorium on copying,

Page 2 ccntains space for three kinds of total: to£31 number of
copyrighted documents copied (including the previously listed ASTM
documents), published documents (whether copyrighted or not), and total
documents copied (whether published or not). In theory ASTM documents
are included in copyrighted documents, copyrighted in published, and
published in total copled--an inclusion relation., However, some
respondents to the questionnaire did not observe this relationship., It
was supplied where omitted, by adding data entered in a prior class to
all those in succeeding classes. In one or two cases (shown by asterisk)

nissing data were extrapolated.
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To correlate, if possible, with CICP's prior study on total
and partial copying of journal articles, data were separately
requested on documents "copied in full" and on documents "copied
in part". Here again the division was not consistently carried
out in replies to questionnaires (the instructions were probably
not sufficiently specific). Therefore, only the sum ("in full"
plus "in part") which is unaffected by the omission, has been
used in drawing firm conclusions,

The report supplies data on the economics of copying--the
estimated cost per page copied by each library, and the charge
per page copied. Of particular interest in following the analysis
is a table on the extent and continuity of participation in the
clearinghouse. This is shown in Appendix C. All data used in
this report are contained in Tables 1-5, and Appendix C.
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III. Results

A, Participation by Organization and by Library

For reasons which will be clear, it was necessary to prrecede the
analysis of copying by an analysis of participation. Appendix C shows
that L6 organizations participated in the study--not all continuously,
nor to the same extent, Seventeen organizations took part in all three
samples. A few organizations participated through more than one library.
A total of 52 different libraries reported at one or another period.
However, in any one sample there were at most 40 participating libraries,
Accordingly, statistics are presented in two ways: statistics for all
libraries of all organizations participating in a given sample, and
statistics for all libraries of the 17 organizations which participated
in all three samples. Summaries of both are shown in Appendix C, in
Table 1 {columns 2 and 3), and (graphically) in Figure 1.

The upper graphs in Figure 1 reveal an almost linear decline, for
each succeeding period, in number o. warticipating organizations and in
nurber of their libraries. The number of organizations fell from 39 in
the first sample to 27 in the third. The number of libraries fell from
4O to 31. The libraries of the 17 organizations represented an irncreas-
ingly large fraction of the totals.

B, Active and Passive Participation

The gbove data refer to those libraries which particlpated by
responding to the questionnaire. They do not, however, indicate
whether the questionnaire supvlied data, While LO libraries partici-
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pated in November, 1968 (Table 2, column marked "L") only 12 libraries
indicated copying of ASTH¥ publications, 18 that they had copied any
copyrighted work, and 23 that they had covied any pudblished or unpudb-
1ished material, copyrighted or not (Table 2, columns marked "L & C",
i.e., both participating and copying). Similar fractions are shown for
the other sampling periods. Figure 2 repeats (solid lines) from Figure 1
the number of participating ibraries ("MALL"™ and "17"), and in broken
lines shows the numbers that both participated and reported copying of any
kind (namely, the numbers in Table 2, coluun 15),

Some 57 percent of the first group ("Al1") also reported copying,
and 65 percent of the second ("17"), In both groups there were sig-
nificantly fewer lidbraries that reported copying ASTM publications than
libraries that reported copying totals of unidentified documents (Table 2),

C. Intensive Participation

On the basis of the deoreasing numhers of active participants in
successive samples it might be concluded that the response to the
questionnaire was dominated by the forekn&wledge that the experiment
marked the end, rather than the promised start, of an active copyright
olsaringhouse, Nevertheless, this was not entirely so. Some growth and
significant ochanges ocourred in copying habits. These were concealed by
the changing sample composition. They were found only by comparing
intensively, 4.e., on a "per 1ibrary" rather than "totsl library" basis.
This required recomputing the data in Table 1 together with the data on
participation (L) and active participation (L & C) in Tadble 2. In Table

2 each "matrix element" has two entries, The upper expressss the nuxber
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of pages copied per library by all participating libraries. The
lower shows the number of pages copied per library by libraries
that participated and copied {€ntries computed by dividing the
nuember of pages in the matrix of Table 1 by the proper entries in
ccumns 2,3,7,11 and 15 of Table 2). We now discuss the various

cleeses of copylng,

D, ASTM Publicationst Copying In Full and In Part

In Tables 1} and 2 the number of pages copied from ASTN publi-
cations, which were individually identified by class, are shown on the
same basis as the unidentified pages in the other three classes of
copying reported., Since, however, the numbers ware smaller, and more
important in the sense that they directly record the impact of the
moratorium on copying, they are studied in greater detail in Tables 3

and L.
Pages from documents Total Full/Part
copied in pages
full part copled

Separats

Standards 21 35 356 9.2
Book of

Standards 184 167 131 1.1
Total 505 202 707 2.5

TABLE L « ASTM DOCUVENTS COPIED IN FULL AND IN PAR?
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Table 3 shows ASTM copying both in terms of copies of documents
and of pages, The average number of pages per ASTE document was about
7.5. Copying was almost exclusively from two of the four ASTV publi-
cations--the Book of Standards and Separate Standarda. As mentioned,
these differ only in being bound together and not bound. Disregarding
for the time being whether they were copied "in full" or "in part",

Table 4 shows that bound and separates were copied in about equal numbers--
350 pages each,

If, however, copying in full versus copying in part is taken into
account, it 1s seen (Column 5, Table L) the Separate Standards were copied
in full about 9 times as frequently as in part; while Book Standards were
copied equally in part and in full.

What is the explanation? Both findings must be viewed against the
background of the CICP Report to USOE (p.63) that the ratio of journal
articles copied in full to journsl articles copied in part in U, S,
1ibraries is nearly 100 to 1. Bven if book copying (predominently "in
part") is included, the ratio of U. S. documents copied in full to docue
ments copied in part is 10 to 1. This suggests the probable explanationt
the questionnaire was not suffioclently explicit in stating what was meant
by "in full” and "{n part", There was 1ittle doubt in the mind of the
respondent to the questionnaire that copying all of a separate standard is
copying it in full. This is supported by the ratio of 9.2 to 1 for
separates copled, rcasonadbly close to the CICP figure for copying by U, 8,
libraries, It suggests that a 7.5 psge separate standard was viewed, in
length and other properties, as the same, or very nearly the same, as a
Journal article. On the other hand, when the same standard was included

in a bound book of standards, the respondernt faced ambiguity. Was this
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copying a "full standard" or a "part of a book of standards"? Half of the
respondents to the questionnaire apparently interpreted copying a
standard from & book as copying "in part", hence the low figure. As a
consequence of this failure to construct the questionnaire sufficiently
explicity (for which the author takes responsibility) only the figure
for ASTY separates appears in any way consistent with other known
results; and this ambiguity extends to much of the data in Table 1,

It does not, however, invalidate the total figures (combined copying,
in full and in part), While the distinction is retained in both

Tables 1 and 2, less weight is put on this classification in the
analysis than might otherwise have been the case.

E. ASTM Publicationsi Multiple Copying

The total number of ASTM documents copied during the experiment was
nearly 100, totalling about 730 pages., Using the three-sample average
nuzmber of participating libraries (35.7 libraries, Table 1 ani 2)
aporoximately 20 pages of ASTN publications were copled per library during
the three weeks of recording., Using the average number of libraries that
both participatsd and copied ( 9.3 libraries, Table 2 ) almost 80 pages
of ASTN publications were copied per libdbrary,

The fact that this is not a large volume of copying, does not,
of course, indicate the relative importance of ASTN publications to the
participants, One copy of a standard in a library or company office can
play a very significant role. The interest in these figures and those of
Table 2 lies in whether they show soms significant departure from the
"single copy pattern® of U, S, 1ibrary copying, and whether this can be
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attributed to the copyright moratorium. The "single copy" pattern
was established in the CICP Report to USOE (p. 83) for two inae-~
pendent samples of U. S. library copying, each taken in the absence
of a copyright moratorium. There was an "almost negligible" percent
of multiple copying (more than one copy of the same document made in
the same transaction, i.e., at the same time).

Table 3 shows that (using as units either documents copied
or pages copied) multiple copies represented over 23 percent of
the total copies made; and the ratio of multiple to single copies
was about 0.30. Assuming 80 pages per copying library, 56 were
different, 24 were duplicate or multiple. In sum, the moratorium
contract did not encourage all ASTH subscribers to make copies of
ASTM publications, nor, in fact, to copy at all. But on the average,
when a library did copy ASTHM publications, it also felt free to
make multiples. The moratorium contract definitely altered the
"single copy pattern" of copying by U. S. libraries, and did so
in the face of declining participation. One may speculate how much
greater the change might have become had the foreknowledge been that
the contract extending immunity would probably be repeated and ex-
panded into a full, continuing national operation.

F. Time Analysis of ASTM Copying, an Unexpected Effect;
Average Access Time,

An uneapected effect of the experiment was found by examining

the volume of copying of ASTM publications in the three successive
sampling periods. On a time basis (Table 1) the volume of copying
declined sharply, both for "all libraries”" and for the libraries of

the 17 organizationc that participated in threc samples. See Fig. 3, lowe¢
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line, The decrease was close to 60 percent, However, there was no
decrease, and in fact there were increases on the order of 50 to well

over 100 percent, in the volumes reported for classes of copylng other
than from ASTM publications (See upper lines in Figure 3), These
increases in total copylng occurred in spite of decreased library partici-
pation, However, the effect is not copnected with total copying. This

is shown by the "per library" figures of Table 2 and Figure 4., The same
downward trend is shown. The effect is so marked that one might conclude
that the moratorium contract was working in reverse--to inhibit copying

of ASTM publications!

The improbability of the correctness of such a conclusion was very
great, Standards play an increasing role in the national technical
economy, On an intuitive basis, the actual use of standards in a
randomly selected perlod such as the six months of the experiment should
not fluctuate by so large an amount, On the whole one looks for a slow
increase in use of standards, It seemed more probable, therefore, that
some "masking" effect was taking place, perhaps induced by the experiment

itself. Re-examination of the questionnairesprovided a clue. One or two

commented that the library does not make copies of ASTM stan , but
prefers to btuy them from ASTM, This is, of course, not new sells
standards and in fact depends on this source of income, Bv ramark
recalled the reason that ASTM had initially become interest: nvesti-
gation of the copyright photocopying provlem, ASTN had fou vious to
the contract, a slow, almost uninterrvpted decline in its - from
sales. The loss was hypothetically attributable to the ra: reading

use of reprographic equipment, The paradox now was that t! ‘r of
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ASTM multiple copies increased while the total number of copies of
ASTM publications decreased. The possible explanation was that two,
not one, more or less independent changes were taking place. The
second, not shown on the guestionnaire and therefore not in the data,
was renewed purchasing from ASTM. The questionnaire, and the mora-
torium contract in general, were probably responsible. In drawing
his attention to the photocopying problem, the librarian was made
more aware of the alternative to copying--purchasing reprints from
ASTM, This would be reinforced by the act of filling ont the
guestionnaire--a chore to the librarian which again reminded him
of a way to reduce record-keeping--by purchasing instead of copying.

The hypothesis was confirmed by ASTM. Shortly after the start
of the moratorium contract there was a small hut noticeable reversal
in the trend in ASTM vyolume of sales. The increase was sufficient
to account for the above decrease in copying.17 The unexpected
outcome, even more directly favorable to copyright owners and users
than increased copying, shows that the social and economic role of
a copyright clearinghouse may be to help solve the photocopying
problem in more than one way. The solution of giving the user
greater awareness of available publisher resources is naturally
more important when the premium on access time is not too high,
ASTM standards are vital but the access time is not always critical--
in many cases a few days or a week is sufficient. If this logic is

correct, then the average access time is a parameter which strongly

affects the utility of a copyright clearinghouse. It may be sur-
mised that there would have been less of a drop in reported copying
of ASTM standards, and less of a rise in standards purchased, had

the average access time to ASTM standards been significantly shorter.
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G. Other Copying Classes

As described in Section II, ASTM copying was recorded in detail
on page 1 of the questionnaire, while on page 2 three classes were
arranged so that each was inclusive of those preceding it. All
totals, inciuding total ASTM copying, are shown in Tables I and II,
and graphically in Figures 3 and 4.

In Section III-F the departure in the trend in copying volume
as between ASTM publications and all other classes copied has been
discussed and presumably explained. However, the other volumes
rose while the number of participating libraries fell (Figures 1,3,4).
Several explanations may be advanced. One was an actual rise in
copying during the six-month period of the experiment. Another is
.nore complete record-keeping. A third is a possible change in
attitude to reporting. There was not, however, enough evidence
to decide between these. Therefore, the only conclusion drawn here
is that, in the three successive reporting periods, a decreasing
number of libraries reported increasingly more copying in all
classes (except that of ASTM publications). Since these are two
seemingly opposed syétematic effects, it seems reasonable t0 suppose
that if the number of participating libraries had been stabilized
the increase in reported copying would have beecn even more signifi-
cant. Explanation of this effect may be a good point of departure
for a subsequent investigation.

In spite of this evidence of cross currents affecting the data,
the data are rather closely consistent with prior independent
samples of data on U,5. library copying. One of the figures
of considerable interest in design of a copyright access-

vermission syctem is the pe:cent of
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copyrighted material copied to total publishad material copied. For the
three sample periods the respective percentages, for all participating

libraries, were:

Nov, 1968  Feb, 1969 May 1969  Average

C hted
Ff;ﬁi%ﬁa" x 100 55 L9 5l 52,5

The average figure, 52,5 percent, compares with 54 percent found in

the only other previously measured sample of this ratio--the national
sample of U, S, library copying in the CICP Report to the USCE (p.71).

Another figure, possibly of wider interest, is the percsnt of
published material copied to total material copied, This reflects the
relative volume of private (internal, office and similar) copying, and
copying of material in the public domain, For the same data (all parcici-
pating libraries) the percentages were:

Nov. 1968  Feb. 1969 May 1969  Average

Published 10 .
T x 100 15 14 15 14.5

The heavy preponderance of internal copying is shown by the fact
that the published material copied represents only about 15 percent of
the total. On the same basis, and using the two averages found above,
the total copyrighted material copied was only 7.6 percent of all
material copied during the period. This figure falls within the 5-10
percent range for the national average estimated at various times by
CICP and by other authorities.

Since these two_ratios are consistent with other values independ-
ently found, they lend support to the findings and to the hypothesis

that the semple of copying by libraries represented by the data used
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in this report is drawn from the same universs of copying as were the
samples in the CICP Report to the USOE, This statement is

only presumptive without a statistical test of significanse, which,
however, time did not permit.

H, Charge Per Copy; Estimated Cost Per Copy

Nearly all reporting libraries made no charge per copy for their
copying service. Of those libraries that reported, the average distri-
bution (for the three periods) was:

No charge 28 libraries
$0.05 per page 2 libraries

$0.10 per page for first
page, %0.05 for others 1 library

This distribution of charges is interesting in comparison wmith that
of the 66-library sample in the CICP-USOE Report (Table XXIX). The two
distributions are shown graphically in Figure 5., Both distributions
contain a large number of "no charge" libraries. However, the ASTM-CICP
distribution consists almost entirely of them while the 66-1library
sample does not. The differences in the distributions reflect, not the
type of library, but the financial structure. In the case of the ASTM-
CICP sample, nearly all the libraries are funded by parent organizations,
Copying for their clients is absorbed as a service cost, In the case of
the 66-library sample most of the libraries are independent, and in
consequence depend upon charges to clients for coples in order to meet

costs. The 6é6-library curve may therefore be regarded as two superimposed
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distribvtions--one characteristic of 2 financial structure in which
costs of copying for clients are absorbed; the other characteristic of

a direct charge to clients. It should be reiterated, however, that
these differences in financial structure do rot imply differences in
type of library population as descrived by user-characteristics or other
charscteristics than those of finance or intra-organizational relation-
ship,

Estimated costs per page copied are tatulated in Table V, together
with statistics of the distribution, Figure 6 shows the distribution
graphically., The estimates ranged from $0,01 to %0.10 per page, with a
mean of $0.046 and mode of $0.05. Since the standard deviation was about
$0.,02, over two thirds of the estimates were within the range #0.03 to
40,07, Those few libraries that charged 90.05 per page presumably met
their direct costs (labor probably not included).

Both the "charge per cooy" and the "cost per copy" distributions
supply important parameters not only for the general economics of
libraries, but for the design of special systems such as a system of
copyright access-permissions-payments. One of CICP's interrupted
projects was to study the possibility of such a system using a flat,
single charge per page for all copying. The amount of such a charge
would be periodically adjusted by optimization cf a number of distri-
buticns of library--and publisher--costs, volume, and user-utility

functions,
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Iv, Conclusions and Recommendation

A, Conclusions

1, Although it started auspiciously, the copyright moratorium
contract experiment was partially but not wholly aborted
by foreknowledge that it would not, as had been pledged,
aventuate into an operational copyright clearinghouse.

2. The moratorium contract produced a significant change in
the "single cooy" covoying pattern previously displayed by
U. S. libraries, Whereas other CICP samples of U, S,
1ibrary copying (in the absence of a cooyright moratorium)
reported almost negligible multiple copoying, nrearly 25
percent of ASTV vublications covied under the moratorivm
were multiple covies.

3. An unexvected effect of the moratorium contract was a
renewal of purchases from the publisher, ASTM, It is
attributed to greater awarcness of the cooyright photo-
copying problem together with a sufficiently long average
access time for its literature so that direect vurchase
instead of copying was an advantageous alternative.

i, It is probable that the sample of libraries in the ASTN-
CICP moratorium experiment is drawn from the same population
of U, S, libraries as were other samples tested for copying

by CICP,
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B. Recommendation

It seems reasonable to assume that were the ASTM-CICV
copyright moratorium contract or a similar contractual ..v -tem
re-activated with greater assurance of rermanence, thi: 4
not only assist in solving the copyright photocopying p:...c¢m
but might become a vehicle for solving similar copyright problems
not already taken care of by copyright organizations. It is
therefore recommended that a renewed effort be made, preferably
by the private sector with government (or other neutral)
sponsorship and support. The effort should start with more
extersive and intensive studies and plans needed to firmly

establish a high probability of success.
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APPENDIX A

Agreement
Copyright Study

This agreement made , 1967, between the American Society

for Testing and Materials, 1916 Race Street, Philadelphia, Pennsylvania

19103 (hereinafter referred to as "ASTM') and the Committee to Investi-
gate Copyright Problems, Inc., 2233 Wisconsin Avenue, N.Y., Washington,

D.C. 20007 (hereinafter referred to as "CICP") witnesseth:

I.

Copyright law gives to the author--in this case ASTH--the
exclusive rights to his writings. This rigiat is virtually
complete except for the court-developed concept of "fair use,”
which allows very limited copying of material for such practical
reasons as review and quotation. The practical value of this
right is an economic one. It encourages an author or nublisher
to invest in the preparation of naterials such as ASTH Standards
because he is assured that he will receive income based on the
extent to which he can market and distribute the publications.
Modern duplicating and information storage, retrieval and
dissemination technology is possibly eroding the income value

of ASTM copyrights and certainly not nroviding it with a fair
return from the increased distribution of the material that
results from the users' use of this technology.

ASTM is in agrecment with CICP's goal "“to find a way to protect
the 'exclusive right' of an author to his 'writings,' while
permitting the advantages of modern information systems to be-
come as useful as they may without weakening or threatening
the economic urge and the need to create." ASIM is aware of
the U.S. Office of Education supported study now under way
being done by CICP to determine the knowledge and understand-
ing of copyright law Ly information clearinghouse managers and
their legal counsellors; to obtain information on programs
which have been aborted, curtailed, or suspended because of
copyright; and to develup guidelines to evaluate the quantity,
quality and economic value of convrights materials, and is
interested that the preliminary effort be continued and ex»anded.

1, CICP's objectives as described in its certificate of
incorporation, September 21, 1960, are:

The particular business and objectives of the scciety shall
be: as a nonprofit corporation, in tiie interest of improved
scientific and educational corrunication and in furtherance of
national defense and the public welfare, (a) to determine the
facts with respect to the dissenination of scientific and
educational information as it is affected by copyright ard (b)
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to develop, and to assist in the implermentation of, a plan
under which the making of copies of copyrighted material might
be suitably authorized on a basis fair to the owners of the
material and to the makers, distributors and users of such
copies.

2. ASTHl is an international, privately-financed, nonprofit,
technical, scientific and educational society, primarily engaged
in publishing standardization of methods of test, specifications,
recomnended practices, definition of terms, end of data relating
to materials. HMore than 60% of its income is derived from the
sale of Books of Standards, technical proceedings and other
materials to industry, institutions and to other organizaticns
requiring engineering data, as well as to individual engineers.

Therefore:

1. ASTH appoints CICP the exclusive agent and s¢le organiza-
tion to execute the offer of a two-year moratorium to users of
ASTM materials and publications in accordance with sections
3-7 of the basic agreement which ASTM is prepared to offer any
user of ASTM materials or publicctions.

2, ASTM will work closely with and assist CICP to make agree-
ments similar to this one with other engineering societies in
order to add strength to the premise stated in section 7 of the
agreement between ASTM and the individual users of ASTH
materials and publications, so that the basic offer of a two-
year moratorium to the user will cover the widest title list
of engineering publications and materials possible, so that tie
planned surveys will encompass as broad a base of engineering
publications and data as possible. The reference to enginecer-
ing societies is illustrative and natural, but does not infer
that the effort is limited to engineering societies.

3. CICP guarantees ASTM continuous accessibility to the
survey and ASTH and CICP mutually agrce to the specific state-
ment in section 5 of the agreement lLetween ASTHM and the indi-
vidual user of ASTM materials or publications.

4. ASTM will make a joint effort with CICP and any other
engineering societies which may enter into similar agreements
to obtain the necessaiy grants and sunport contracts to inple-
ment the proposed surveys and evaluations, and eventual design
of a system of access and payments. The reference to engircering
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societies is illustrative and natural, but does not infer that
the effort is limited to engineering societies.

5. ASTM will pay CICP $50 per publication per year during
the two-year period of the contract (minimum, $250; maximum,
$500) and will designate a delegate to CICP Standing Committee
2--Scientific and Learned Societies which Publish Journals.

6. CICP will provide ASTM with a half-yearly progress
report on the survey effort and any other pertinent data as a
result of this effort,

7. Both CICP and ASTM will provide direction and take
responsibility for the joint effort to sign user participants
agreements to the ASTM-offered moratorium. As soon as funds
become available CICP will appoint a full-time contract nego-
tiator to direct this phase of the program as well as the nego-
tiation of similar agreements with other societies. ASTM agrees
to finance the first printing and mailing of the ASTM offer and
description of the moratorium to the users of ASTM materials or
publications.

8. This agreement is for a period of two years and may be
renewed for a like or shorter period with the mutual consent of
ASTM and CICP.

In Witness Whereof, the parties have executed this Agreement
this 29th day of June, 1967.

American Society for Testing and
Materi. 1s by:

/s/ Thomas A. Marshall, Jr.
Executive Secretary

The Committee to Imvestigate Copyright
Problems, Inc. by:

/s/ Gerald J. Sophar
Executive Director



THE COPYRIGHT PROBLEM and YOU

American Soclety for Testing and Materiala

. .. formed for the Promotion of Knowledge of the
Materials of Engineering, and the Standardiration of

Specifications aud the Methods of Testing.

This brochure s addressed to every user of sclentific, techni-
ca), sociological and educational fnformation tegardless of
whether his tole in the information transfer process o that of
administeator, librarian, information specialist, system designer
ot uliimate aser. [t discusses what fs now known as the copy-
tight dilemma and offera a way out,

Background

The past decade has been witnews to s movement in the
direction of mote efficlent methods of duplicating and dissemi.
nating published Information. These developments affect the
wotk whether it i3 copyrighted ot not. Technology sometimea
1s fnsensitive to law and its purpose. The available tecbnology
baa far outdistanced our ability to cope with its many aochl,
economic and legal effects. The venerable and wellestablished
copytight peincipal specifically ptovided for by the constitu.
tion haa become panly distorted.

“To promote the progress of Science and usefol Ans,
by secoring for limited Times to Authora and loveoton
the exclusive Right to thelr cerpective Writinga and
Discoveries.® US Constitation, Ant. I, eec. 8.
Though the Register of Copyrights and the Congrem bave
put extraordinary efort into weiting a copyright Revision Bill
(1R 2312, S. 597, passed by the House on April 12, 1967} the
Bil) ts able 1o describe only the rules under which the copy-
right owner and the uier of the published material shall
operate. Neither current law noe the anticipated new Jaw pto-
vida the means and system for fts implementation.

Almost complete data gathered by CICP for a study now in
progres indirates that the efective tirculation of most ecientific
and technical journals, handbooks and #pecisl publications b
Inceedning tapidly. Photocopies have mote than replaced inter.
libtary Yoans and internal circulation of journals and mono-
grophs. Thep have actsally expanded the ure macs of there
materials.

Impaet of Technology
These data indicate that the scientific rocieties sohich. theoogh
their membenkip, have done the mo:t 1o deveiop information
bandling tools 8ad media sre the ones most hurt by them.
Their dedicated parposs has been to male every bit of usefal
kaawiedge available.
G vocietien, keeping [aith with their membenhipy, have

IToxt Provided by ERI

CICP

Committee to Investigate Copyright Problems
The particnlar business and objecta of the soclety shall
be: a3 a nonprofit corporation, in the interest of im-
ptoved acientific and educational communicarion and in
furtherance of national defense and the public welfare,

(8) to determine the facts with respect to the dissemina-
tion of aclentific and educational information as it fa
affected by copytight and {b) to develop, and to anint in
the implementation of, a plan under which the making
of copies of copyrighted material might be auitably
suthorized on a basts laie to the owners of the material
and to the makers, distribators and users of such copies.
Certificate of Incorporation, Committes to Investigate
Copyright Problems Aflecting Communication in Sclence
end Education, September 21, 1960.

been in the vanguard in designing, testing, evaluating and
offering new ways to contro] and disseminate information. This
tesponsibility was tecognized before the “Responsibilities of
the Technical Community and the Government in the Tran»
fer of Information Report” inned by the President’s Science
Advisory Committee, Januaty 10, 1963, reiterated the importance
of this aspect of a tociety’s program.

These eflorta have not produced proportionately larger in-
comes for the publithing society. Alf of the machines, media
and systems nsed by modern information transfer processea:
electrostatic printers, microlorms, computers, lelephone linea
and facsimile printers, are pald for on & mee basis. The copy
tight owner's property §r reased by doplicsrion wirthout hia
consent, Yet much of the modern information network exista
for and because of thia materisl. The beneficiaries of thess
advances aze pot paylng their fair share for the use of the
materials, and thia {mbalance should be corrected in the in.
terests of equity and for the uitimate benefit of o1l parts of ove
scientifie, technological, social and educational community.

We believe that the incteared circalation cesulting frora in-
formation transfer technology, combined with the rights of
copyright, can become the means to eliminate the deficits
inberent in much of professional publishing.

Until this decade the rights inherent in s copyright were not
very imporiant to publication management. The high cost of
infringement was the greatest deterrent against infringement.
Copying was expeniive, slow and inconvenient. No haem te-
suited, as 1here was no potential, meaningful income from
copying availahle to the socletien.

The Government, Industry, commercial publishing, rociety
publishing, liheaties and educatlon did not anticipate the
problem and provide san adjudting mechanium to unconteolled
second. and third-leve! publithing,

CICP and ASTM bave now dectded to provide a rolution.
This then is s clear sttempt to tmplement, test and peaduaily
establish 8 clesrance system of access, permisrions and pay.
ments for sci-ntifie. technical, tocial and edacational fnforma.
tion which w1 permit tawfol ropying, computer storage and
facsimile transraicion, while prosiding incteaced incoms for
profcestonal publications.

OVER PLEASE



The Societies' Dilemma

It is clear that despite the rights of copyright, the tocieties
ate helpless to prevent copying from their publications, nor
are they interested in doing so. Copying obviously aseists the
societies’ mission of obtaining the widest, most effective dirsemi-
nation of the published papers, dsts, lables and monographs
carrying the societies’ imprint. This pleases the -_uthora. the
memberships, and the socielies’ managements. If it were not
for the fact that the elements that meke up a society’s coet of
publication are the same as those of a commercial publication
and that the measurable circolation is osually considerably
smaller, there would be no reason for concern,

As copying has increased, the publisher {commercial and
nonprofit) sought ways to limit what ke contidered some
thoughtless practices on the part of his customers. It s be
coming more apparent that the societies are almost completely
helpless against the user who ia satisfied that his infringement is
not an infringement at all, or if it is, ft is for a good purpose.

Becaure we are asking the readers of this brochure to eater
inlo an agreement, the next several paragraphs discuss some
aspects of copyright law that are either not understood or
havo become confused.

Copyrights What is it?

Copytight js a constitotional exclusive property tight in @
patticular work given by the government to t' e creator of the
work {n exchange for assurance of publication or dissemination.
This right stems from the common law right which existed be-
fore publication. Publication withoat this protection means any-
one can republish the work and share unfairly in any benefits
from 1. Certainly, every soclety completes its part of the
bargain as it publishes. The purchaser of & copyrighted work
doca not have the right to reproduce it in whole or in pan,
singly or in quantity, except with the permission of the copy-
right owner ot within the very limited concept of “fait use”,

Infringement and Falr User What are they?

Infringement is a ltegally actionable trerpass of snother'’s
wotk. Essentially each and every copy of a copyright work made
without perraission (s an fofringement. “Fair ute” is 8 much-
misanderstood, courtdeveloped concept. It prevents the right
of & copyright from being enforced in absurd situations: thua
s icholar or newspaper ahould not be prevented from making
a reasonsble quotation, nor should a critie nol be allowed to

tetent part of that which he fy reviewing. Neither current
ﬂw not the “fair wse” guidelinea In Sectlon 107 of HR 2512
passed by the House of Representatives on April 11, 1961
exempts the widespread infringement by photocopying. Section
107 of the Copyright Revision Bill makes “fair uie” & matter
of statute,

These are guidelines for the courtn, a warning to the petential
fofringer, and & statement that the copytight owner may nol
indalge in harassment. Nothing in this section gives a blanket
exemption from iInfringement liability.

No quantitstive meature b1 incladed in tbe guldelines. The
myth thet the msking of a single copy may somehow {ree the
ioftinger from liability receivea no credence. Any Information
tyrtem or petwork now in ealstence or contemplated which
reptoduces, transmits or displays copytighted works T
on & very tenuoas bashs unless arrangements ate made for
copyright clearance.

The Positive Approach to a Solation

Laws of equity do not function becante of the police powers
of the state, but becaute the concerned parties find it advan-
tageous 1o comply, because §t is rearonably posusible for them
to comply and because the eaparity and the mechanirm for
sel{enforcement exists with only occaslons] recourre to the
souris for Jjudgment and redrese.

The laws of copytight equity do exist. Tt Is advantageons and
heneficial for both the copyright owner and the user to comply.
Rot no mecbanitra bas esisted for 1edfenforceraent of rhe

ERIC

Aruitoxt provided by Eic:

law since the emergence of reprographic and compuler tech.
nology. It should be understood that NO MATTER HOW THE
NEW COPYRIGHT LAW IS WRITTEN OR IF IT IS NEVER
WRITTEN AND PASSED, THE COPYRIGHT HOLDER WILL
STILL. RETAIN HIS ESSENTIAL BUNDLE OF RIGHTS
AND NO MATTER WHAT THE LAW WILL EVENTUALLY
BE, MODERN INFORMATION TRANEFER METHODS CAN
BE USED TO VIOLATE THESE RIGHTS WITH COMPARA.
TIVE IMPUNITY.

CICP with the assistance of ASTM is now tuking the first
step to provide the mechanism which has been missing in the
copyright sysem—A CLEARANCE SYSTEM FOR ACCESS
AND PAYMENTS WHICH WILL BE BENEFICIAL TO BOTH
COPVRIGHT OWNER AND USER OF COPYRIGHTED
MATERIALS.

THE OFFER

Any library, information center or user elation will be free
to reptoduce ASTM materials as long as they are willing to do
the following:

1. Join CICP for $50 yearly dues.

2. Provide reatonable access and keep reasonable records of
how ASTM materials are copied, dlsseminated, or placed in a
computer-bated ttorage system.

In turn ASTM through CICP offers:

1. A two-year moratorium during which the user may (reely
use ASTM materials and reproduce and ditseminate op to 50
copies of any item.

2. A guarantee that the data gathered will be used solely for
designing & practical system of permissions and payments, and
that none of the gathered information will be ured by ASTM
for the purpose of legal proceedings againet the cooperating
institution.

3. The patticipating rerource cent.. will be represented
within CICP on Standing Comittee 7—"Libraries and Informa-
tion Systems, which on Request Make and Distribute Copies.”

The significance of this offer is that it provides for:

1. A moratorium between publisher and wser.

2. It recognties that both are parts of 8 common agstem,

3. It provides for fact gathering and cooperation.

4. It aims toward a stepbystep creation of s copyright
clearingbouse with effective representation of both user and
copyright holder.

5. It aima toward & voluntary solution between ueer and
copyright bolder rather than by government edict.

Recogniting that our discussion, in this report ia no final
aniwer to a problem of ahifting dimentlons, we urge that those
affected join togetber In an effort 1o establisth a continging
understanding as to what constitutes mutually acceptable prac
tees, and to work oul means by which permimsions for uses
heyond fair ute can be ohtained easily, quickly, and at reason-
able feer. Various ptoporals for some type of Government re
gulation over lair ure and educational reproductions have been
discutsed since the bearinge, but the commitiee helieves that
wotkable voluntary arrangemenls are distincily preferable.

Unantborited libeary copying, like everything elre, must be
judged o fair ute or an Infringement on the basis of all of the
applicable cciteria and the facts of the particalsr case. Despite
past efforts, reasonable artangements involving & mutual under
standing of what generally constitutea acceptable libeary prac
tices, and providing wockable clearance and leenring condi
tions, have not been achieved and are overdne. The commiltee
vrges all concerned to rerun.s their eforts 1o reach an aceom:
modation under which the r_eds of scholarship and the rights
of suthors wonld both be respected.

From the Report eccompanying Copyright Lax Revision
HR. 2512—\Mr. Kastenmeir,




Research and Standards for Materials
AMERICAN SOCIETY FOR TESTING AND MATERIALS

1916 RACE STREET, PHILADELPHIA, PENNSYLVANIA 19103 - Telephone: 215 LOcust 3-5315

OFFICE OF THE
EXECUTIVE SECRETARY October 1967

Dear ASTM Member:

The introduction of office duplicating machines and computer-based information
centers is having a growing effect on the fncome the Society derives from tbz sale of its
copyright publications, The Society recognizes the need of its members for rapid and wide-
spread dissemination of the information supplied in its publications, The Society recog-
nizes the desirability of allowing members to reproduce material for which ASTM holds a
copyright, However, the promiscuous use of its material may have the ultimate effect of
jeopardizing the ability of the Society to produce this material, thus the source will be
dried up.

ASTM has entered into an agreement with the Committee to Investigate Copyright
Problems (CICP) to study this problem, The purpose of this study is to develop & method
to allow use of ASTM material through a system of access and payments, As an initfial step,
reproduction without payment may be made under the conditions stated below:

Any library, information center or user station will be free to reproduce ASTM
materiala as long as they are willing to do the following:

1. Join CICP for $50 yearly dues,
2. Maintain and provide reasonable records of how ASTM materials are copied,
disseminated, or placed in a co:puter-based storage system,

In turn, ASTM through CICP offers:

1. A two-year moratorium during which the user may freely use ASTM materials
and reproduce and disseminate up to 50 copies of each item.

2, A guarantee that the data gathered will be used solely for designing a
practical system of permissions and payments, and that none of the gathered
information will be used by ASTM for the purpose of legal proceedings against
the cooperating institution,

3., ASTM and CICP have agreed that the participsting resource centers will be
represented within CICP on Standing Committee 7--'"Libraries and Information
Systems, which on Request Make and Distribute Copies',

If you are not directly concerned with this matter, it {s essentfal that your
organjzation be advised that it may participate; and it is requested that this letter, the
enclosed brochure and contracts be forwarded to that individual in your organization who
decides such matters,

Please note that reproduction without entering into the offered agreement is not
being made and that official action is requested of your organization,

1f your organization is interested, please forwsrd two signed contracts (one will
be returned) to me with a check for $50 made payable to the Committee to Investigate
Copyright Problems, We would appreciate hearing from you by 1 December, 1967,

Sincerely yours,

A

T. A, Marshall, Jf,
Executive Secretary

ALB/pdc

. jE l{llcomohon of Anownledge of the Materials of Engincering, and the Standarditation of Specifications and the Methods of Testhing ™
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Anreement

For Extended Use of Publications
This agreement mads

between the American Society for Testing and Materials, 1916 Race Street, Philadelphia, Pcnnsylvania
19103 (hereinafter rcferred to as “‘ASTM") and

witnesseth:

1.

ASTM is the copyright owner of its publications. The eale of any of these publications docs not carry
with it the right to reproduce any publication in whole or in part, by photocopying, elcctrostatic
copying, or any other copying method; nor does it carry the right to convert the copyrighted mat.
erial to magnetic tape for data manipulation, storage, retrieval, or dissemination by computer print.
cut, display or remote facsimile transmission.

Information storage, retrieval and diss-mination programs depend on the ability to duplicate docu-
ments.

No system of permissions and payments exists to compensate ASTM f r the use of its publications as
the rource document for duplication either hy mechanical, electronic or photomechanical means.
Nor docs an equitable pricing structure or accounting system exist so that a user of ASTM publica.
tions can make proper payment to ASTM for duplicating ASTM’s publicatione.

To make poszible the widest use of ASTM publications in information storage, retrieval and dissemina-
tion programs, and to permit the widest possible duplication of ASTM's publications, ASTM has ap-
poinled the Committee to Investigate Copyright Problems, Inc., 2233 Wisconsin Avenue, N.W., Wash.
ington, D.C. 20007 (hereinafter referred to as “CICP”) to develop a system of access, pcrmissions and
payments equally bencficial to ASTM and users based on actual use statistica,

To facilitate the development of accurate data, ASTM agrees to suspend cerlain of its copyrigh
privileges for a two year period. During this period of time. .......vvviiiiiiiiiiiiienninnae. .

................. may duplicate ASTM publications for any information storage, retrieval, or .
semination program free of any threat of suit for infringement or injuncture proccedinge, providing
that at no time, no more than 50 copies of any work famade by.....o.viviieieiiiiiiiieinieennn,s

PR 1T o ¢ A T T
agrecs to provide CICP with records of the amount and kind of copying, storage, rctrieval or dis-
scmination of ASTM publications on forms to be provided by CICP for lh?s two year period. The sole
purpore of the gathering of this data shall be to obtain factual informstion for li:

a practical system of permissions and payments,

The epecific data obtained by CICP during this two year period from
................................ ceseeerees.thall not be used by ASTM for the purposes of Jegal

e basls of designing

Since the purpose of the CICP etudy 10 to give. .. ..o vieiniiieiiiiiieiiiiinieieiiineinneennss
......................................... « .the widcat flexibility in the use of ASTM publications
without hindrance of copyright restrictions and eince it is in the {nterestof ..............., Ceeee.
................................................... eeriessnissss 1o have developed a practical
tyetem of permiseions and paymente, then..covviiiiiiiiiiiiiiiiiieiiieiiiiiiien agrees to donate

$50. per year 1o CICP during the period of this study. This amount shall be accepted as dues for a one-
year memberehip in CICP. ... coo oot ittt i ittt sitii et tiennienenss

............. civtecsisenneseessisasenoseseshall be represented within CICP on an appropriste
Standing Committee.

Upon completion of the study ASTM and CICP pledge that they shall endeavor 10 establish a clear.
inghouse, open to all publishers and users, to adminisirate an equitable syetem of permissions and

paymentae,
In Witness Whercof, the parties have executed this Agrecment this day of 196

Altest: Amezican Society for Testing and Materials by:

Executive Secretary
by:




APPENDIX B
Committee to Investigate Copyright Problems

Instructions:
1. Please fill in questionnaire as completely as possible.

2. Data supplied should be for the five~-day period beglianing
i Monday, May 19, 1969, ’

3, After completion of recording, please return to:
Committce to Investigate Copyright Problems
c/o American Society for Testing and Materials
1916 Race Street
Phila., Pa. 19103

Identification:

1. Corporate Name Idaho Nuclear Corporation

Address P, 0, Pox 1845
—ddabo Falls, _Idaho 83l -
(City) (State) (2ip Code)
. erson completing questionnaire ;;Lq ;’ ;gf o
2, P leti (fj/Z LiF
3. Coples made from Number of copies made
Full Document In Part
ASTM Special Technical Publication
STP ¢
0 S at—————
0 ___ —_—
ﬂ A S ————

Journal of Matecrials
Vol. ¢ Z
¢
¢

A ————————

r

Book of ASTM Standards_

Gt A .. W s b e . —




: TOTALS , WITHOUT IDENTIFICATION
For the same five-day period, count or estimate the number of pages,

naae,
Full Document in Tait
(a) copled from copyrighted material
(total, including ASTM pudlications) 101127uu
(€
(b) copied from published material
(total, copyrighted anz not) 1062 s L

N

(¢) copied (total published and not,

of any kind) _ELLé;%;;__ —r e

Do you charge for copying? If so please give charge per page: § 40

Pleage also rough-estimate amount of average cost per copyi 3§ )

A, L. Datik:yrf




APPENDIX C - PARTICTPATING ORGANIZATIONS AND THEIR LIBRARIES

ORGANTZATION

Algoma Steel
#Anaconda American Brass
#Armco Steel
Asbestos Corporation, Ltd.
Atlantic Richfield

Cabot Corporation

W. M, Chace

Chicago Bridge and Iron
#Chief of Dofense Staff, Canada
Cone ¥ills
#Corning Glass

De Soto, Inc,
#Ellerbe, Architects

Georgia State Highway Dept.
General Steel Wares, Ltd,
Getty 011

#Goodyear Tire and Rubber

Idaho Nuclear Corp.
#Ideal Cement
#Inland Steel

Keer-¥cGee
V. B, Kling, Architects

Koppers
Lorillard

Mettler Instrument

#¥ichigan Technological University

Mobil Chemical

National Highway Safzty Bureau
#Research Council of Alberta
Rohm and Faas

Rome Cable Div., Cyprus Mines

PART 1

NUMBER OF LIBRARIES REPORTING

Nov. 18, 1968

Feb. 2L, 196%

May 19, 1969

O M REERE e e

L S

el BN

' '
f
H H



APPENDIX C - PARTICIPATING ORGANIZATIONS AND THEIH LIBRARIES
PART II

NUMBER OF LIBRARI%S REPORTED

ORGANTZATION Nov, 18, 1948 _ Feb, 2k, 1969 Vay 19, 1969
Simpson Timoer -— 1 ———
Southwestern Portland Cement 2 ——— 2
State Road Commission of Western Va, 1 _—— 1
Sun 011 1 1 ———
#Superior Continental 1 1 1
#Timken Roller Bearing 1 1 1
Universal O0il Products 1 1 -——
#Virginia Dept., Highways 1 1 I
Virginia Highway Research Council 1 - ——
*Wisconsin Div, of Highways 1 1 1
Wyoming State Highway —— 1 —
Libraries Participating Lo 36 3
Organizations Participating 39 32 27

Total Libraries --- 52

Total Organizations =-= L6

# One of 17 Organizations Reporting Three Periods.
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APPENDIX D
138 COPYRIGHT LAW REVISION
PUBLISHERS CoPY MG SERVICES
(-4
E-’LIL' ameiis pand | r___“l
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CoPYRIGHT

CLERARING.
House

(cHE)

|
|
b
l
{ ConTRACTS conrkac'ts‘
l
|
I
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!
|
l
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Fi64. Funcrion OF COPYRIGHT
CLEARING HOLSE

—— RIGHTS To COPY

—— PRYMENTS

I'his method of solving the copyright duplicating problem has many virtues.
Yhe chief are: (1) it maintains the copyright principle and sustairs that part of
lae creativity cycle which depends upon copyright; (2) it offers an economic
uwitching device—a means for copiers to pay a modest fee for the privilege of
copying, and enables them to copy by ineans of the new techniques, l.e., easily,
sheaply, rapidly and lawfulg' in unlimited amounts; (3) its existence would make
uaneccessary the appeal to disputed legal principles such as “fair use' in photo-
vopying, and the even more douhtful equating of fair use with the making of single
coines; (4) it is readily extendable to other media than graphic; {5) it is based on
voluntary adherence to contract, rather than on legal recourse. On the “other
hand, since the operation will be under the Copyright gtutute, the CHC in no way
reduces legel recourse in such cases as are necessary.



