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. Proposal For Pr.tecting Computer Frograms as it then {(July

. participatjon is actively fivited.

INFORMATION INDUSTRY ASSOCIATION WORKING PAPER WITH FEEDBACK

The publication of the proceedings of the Airlie House

‘meeting of the IIA on Copyright and Related Protections for

Information Age Products is intended as,a working document
of the Aseociation.

The papers reproduced 1in its 99 pages following the
introduction were presented in approximately the form in
which they appear here. Some were taken from the prepared
text where it contained a fuller statement and,others were
transcribed from a tape recording of the meeting. .Irving
Yahn, President of TelePrompTer, was unable to liver the
luncheon address, due to an emergency hospi#lization. “Hub*
Schlafly did-an adnirable job, on short notice, of. trsns-
lating Mr.-Kahn's unique presentation into his owni The
text of the proposal presented by Elmer Galbi s the
1969) stood. Scne modifications have since been made, ‘
but for purposes of the integrity of these proceedings
thetext reprinted herein is the basic document from which
Mr. Galbi made his presentation.

In order to facilitate the use of this as a werking
paper, wide margins have been provided, for note making and
other purposes. In additfon as Appendix II to the
introduction we have included duplicate copies of .a
"Feedback Form". It offers a mechanism through which

" further dialogun on these issues can proceed.’

Users of this working paper, members and non-membexs
alike, are encouraged to participate in developing wider

. unterstanding of these issues by submitting questlons and

cotments to 11A Washington on these "Feedback Forms"

11A Washingtun will, in turn, be pleased to forward

- comments and questions to the person you designate and to

share your views with appropriate committees. Your

-

Suggestions for use of Feedback Forms

PAGE NUMBER == ]dentify the page at which you have
a question or comment.

PERSON ADDRESSED =-- List the person(s), perhaps a
. speaker or other partiiipant, oxr
others, t> whom you would like to
address your question or comment.

QUESTION/OOMMENT --= Space is provided for you to state

a brief question. 1f additional space
is needed, please use extra paper.



A WORD. ..
aboﬁt the meeting,
thesé proceedings, and
their conti&ding effect . . .

‘A day and evening were spent exploring
these 1osues. The IIA convened a business

meeting the following morning at which time it

-Aadopted the following resolutions

The INFORMATION INDUSTRY ASSOCIATION,
mindful of its unique responsibilities
ar an association of creators, qgener-
ators, pricessors and vendors of infore
mation products and services, as well
as manufacturers and suppliers of
information related devices and sexr-

"~ vices, and interested professionals in
the field, in considering the relastion-
ship be*ween proprietaty rights and the
optimal use of information in the
public interest,

-~

RESOLVES that proprietary rights

associated with the various information

technologies and products are, as &

fundamental principle, nct only come

patible with the widest dissemination

and use of information, but essential
-thereto, and

FURTHER RESOLVES that, since the new
information technologies may require
extenslons of or perheps different
legal concepts from those which here-
tofore have served the general welfare,
a national cormission should be estab-
lished to study, not only new techno-
logical uses of copyrighted works, but
8lso, more broadly, the impact of these
new technologlies on the optimal devel-
opmént and use of proprietary informa-
tion products and services, and to
recommend appropriate legislation.

A primary contern of the Assocliation
members during the discussion of the resolu-
tion was Title 11 of S. 343, the Copyright

May 1, 1970

Revision bill, then pending before the
Senate Judiciary Subcommittee. Following
the Alrlie House meeting, of which the
foliowing proceedings are part, the Pro-
prietary Rights Committee of the IIA sub-
mitted to that Ssnate Comaittee proposed
changes in the language of Title II.
By letter of September 23, 1969, Mr. Thomas
C. Brennan, on behalf of the Senate
Judiciary Committee's subcommities on
Patents snd Copyright cixculated the pro-
posed changes to other parties interested
in the legislation.

= (A comparison of the provisions of
{1) the relevent sections of Title II as

- introduced in the 918t Congiess, (2) the

comparable sections in the 1IA propossl,

end (3) the language of Title 1I as reported
from Subcommittee appears in Appendix I

to this introductlon.)

Although the proposal of the 1IA came
late in the long history of the revision
effort, it did receive proant and thoiough
consideration by these other interests.

Nore that a dozen comsents were received
by the Sub-committes.

THE CIRQULATION OF THE IIA PROPOSAL
SERVED TO VENTILATE BASIC 1SSUES INVOLVED
IN TITLE 11 essentially for the first time!
The changes written into Title 1I by the
Sub-Committee seem to reflect the pattern
of ideas developed from this interchange.

All of the comments cannot be included
in this introduction, but the cbjectivee
of tho 11A might better be understood in
the context of several points made in
comments to the commlittee on the proposali

o Several comrents underscored the newe
ness of the concept of the information
industry. One major force in the revision



if fort objected to a separate category for
information industry representatives on the
sroposed Commission "since the information
(ndustry is made up of copyright owners and
sroducers of copyrighted works." Another
sontending group of iiterests interposed

the objection to separate representation for
the information industry on the Commission
on the grounds that '"the crea’ors of informa-
tion systems and manufacturers of machines
and mechanisms are predominantly users."

What is revealed in this exchange is
the fact that the information industry
cannot be classified in terms that reflect
gutenberg (ink-print) techniques for
delivering published materials.

The information industry recognizes the
need for a modern, up-to-date copyright law
sppropriate to traditional publishing media.
Its primary concern, however, is the need to
identify and develop a mechanism comparable
to copyright relevant and responsive to the
problems of marketing access to information
through the spplication of advance informa-
tion techniques and technologies. 1In the
process of creating and marketing post-guten-
berg information prodacts and scrvices some
types of creations might be considered
writings and hence copyrightable, some might
be considered to be inventions and hence
patentable and some might be considered to be
neither, but still worthy of some kind of
definable proprietary interest.

In the view of 11A members, 1T 1S THIS
SET OF EVOLVING ISSUES ABOUT VHICH THE WORK
OF THE COMMISSION WILL CENTER! 4nd for the
resolution of this set of issues, the
information industry has unique experience
to bring to bear.

o One comment addressed to 1IA Washing-
ton from a computer hirdware viewpoint regis-
tered opposition partly on the grounds that
"your proposals open the scope of inquiry to
computer~created works, which may or may not
. encompass an entirely new set of problems
possibly beyond the scope of the Conmission
as originally envisaged.”

Aother stated the view that, "the
Conmission would be empowered to study an
entirely new subject « the creation of new
works by automatic systems or msthine

Q

reproduction.”

Another ackrowledged that a significant
change offered by the IIA suggestion "would
add to the sccpe of the Commission's activi-
ties, the creation of new works by the appli-
cation or intervention of automatic §nforma-
tion storage and retrieval systems."

Irdeed, the specific inclusion of this
set of issues within the mandate to the
Commission will enable it to include this
essential element in the long-term resclution
of the problems society and the industry
face in the information age within its study.
Much of the discussion contained in these
proceedings underscores this point.

o Several comments were made on the
merits of proposed changes in the membership
and makeup of the Commission. In the light
of the Sub-Comnittee version of Title II,
it is unnecessary to review the various
positions taken on the question of the
chairmanship of the Commission and its
Congresslonal representation. It should be
apparent that a basic objective of the Sub-
Comnittee is to create a Commission thst
is workable in size.

The location of the Commission withia
the Library of Congress and the presence of
both the Librarian of Congress and the
ex-of ficlo status of the Reglister of
Copyright, it must be recognized, builds
into the Commission a copyright bias, ab
injtia. The practical consequence of this
may be to impose on the Commission the
inappropriate burden of dealing with any
and all unresolved copyright issues,
whether or not the Revision bill passes
coincidentally,

The two other officials to be included
on an gx~officio basis in the I1A proposal,
The President's Science Advisor (Director
of the Office of Science and Technology)
and the Chairman of the Federal Communications
Comnigsion commented to the IIA in different
veins. The Sciente Advslior suggested it might
be inappropriate for him to serve, even in
an ex afficlag cspacity, on a commission whose
report he would be called upon to evaluate
for the President. The Chairman of the FCC
expressed interest in serving on the
Commission in an gr-officle capacity in view
of the ¢close correlation betneen information

i1



and communication policy.

This meeting and the extended dlalogue
it developed over Title II has helped
identify crucial issues. The search for a
a viable alternative to copyright better
suited to the problems and potentialities
of information age products and services
has just begun. The search, if it is to
be successful, must be in terms of such
products and services and the closely
related systems for delivering information.

Your participation is most welcome,
P.G.2.

For further insights into the nature
and makeup of the information industry
see also:

ADDRESSED CABLE DELIVERY, the IIA
filing with the Federal Communications
Commission in Docket No. 18397, its
inquiry into the future configuration of
information services to the home, school
end office, and ’

INFO-EXPO '70 PROGRAM/PROFILE, the
National Meeting publication of the 1IA
including detailed profiles of first year
members of the Information Industry
Association,

Each of these working papers of the
11A 1s available for a publication processing
charge of $5.00 (prepaid) to cover cost of
handling and meiling. (D. C. residents
add 4% sales tax)

Comments or requests should be
directed to

ITA WASHINGTON

1025 15th St., N.W,
Nashington,'D. C. 2000%
(202) 659-3928
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APPENDIX 1

Part B
SUB-COMMITTEE PRINT
of Title II, S. 543

TITLE Il - NATICNAL COMMISSION ON NEW TECHNO- ;
LOGICAL USES OF OOPYRIGHTED WORKS 3

Establishment and Purpose of Commission

Sec. 201. (a) There is hereby created in
the Library of Congress a National Commission
on New Technological Uses of Copyrighted
Norks (hereafter called the Commission).

(b) The purpose of the Commission is to
study and compile data on:

(1) the reproduction and use of copy-
righted works of authorship =--

(A) in conjunction with automatic
systems capable of storing, processing, re-
trieving, and transferring information, and

(B) ©y various forms of machine
reproduction, not including reproduction
by or at the request of instructors for use
in face-to-face teaching activities; and

(2) the creation of new works by the
application or intervention of such auto- i
matic systems or @;Ehipgﬁgggrggpction.




{¢) The Commission shall make recommenda-
tions as to such changes in copyright law or
procedures that may be necessary to assure
for such purposes access to copyrighted works
and to provide recognition of the rights of
copyright owners.

MEMBERSHIP OF THE COMMISSION

Sec, 202 (a) The Commission shall be com-
posed of thirteen voting members, appointed
as followst

{1) Four members, to be appointed by the
President, selected from authors and other
copyright owmerss

(2) Four members, to be appointed by the
President, selected from users of copyrighted
works s

(3) Four nongovernmental members to be
appointed by the President telected from
the public¢ generally)

(4) The Librarian of Congress.

(b) The President shall appint a Chalrman,
and a Vice Chairman, who shall act as Chair-
man in the absence or disabiliiy of the
Chaltman or in the event of a vacancy in that
office, from among the four members selected
from ihe public aenerally, as provided by
cla yga (3) of subsection (a). The Register

of Copyrights shall serve ex officip as a
nonvoting member of the Commission.




APPENDIX 1

Dart A

ORIGINAL LANGUAGE
Title II, S. 543

TITLE II - NATIONAL COMMISSION ON NEW
TECHNOLOGICAL USES OF COPYRIGHTED WORKS

Establishment and Purpose of Commission

Sec. 201. {a) There is hereby created
in the Library of Congress a National Com-
mission on New Technologica) Uses of Copy-
righted Works (hereafter called the Come
mission).

(b) The purpose of the Commission is to
study and compile data on the reproduction
and use of copyrighted works of authorship

(1) in automatlc systems capable of
storing, processing, retrieving, and
transferring information, and

(2) by various forms of machine reproe
duction.

The Commission shall make reccmmendations
88 0 suth ¢hanges in copyright law or pro-
cedures that may be necessaty to assure for
suth purposes access to copyrighted works,
and to provide recognition of the rights of
topyright owners.

——— — e o —— P— R ey




MEMBERSHIP OF THE COMMISSION

Sec. 207, (a) The Commission shall be
composed of twenty-three members, appointed
as followst

(1) A Chairman, who shall be the
Librarian of Congresss

(2) Two Members of the Senate to be
appointed by the President of the Senate;

(3) Two members of the House of Repre-
senatives, to be appointed by the Speaker
of the House of Representativesy

(4) Seven Members, to be appointed by
the President, with the advice and consent
of the Senate, selected from authore and
other copyright owners;

(5) Seven Members, to be appointed by
the President, with *he advice and consent
of the Senate, selected from users of copy-
righted works;

(6) Four nongovernmental mcmbers to be
appointed by the President, with the advice
and consent of the Senate, selected from
the public generally.

(b) The members of the Commission shall
appoint by the vote of a plurality of the
total membership, a Vice Chairman who shall
act as Chairman in the abseice or disability
of the Chairman,; or in the event of a va-
cancy in that office. The Register of Copy-
rights shall serve as an ex officio member
of the Commission.




APPENDIX T
Part C
ITA PROPOSED LANGUAGE
in Title 1I, S. 543

TITLE 11 -~ NATIONAL OOMMISSION OM EFFECTS OF ADVANCED
TECHNOLOGIES ON WORKS OF AUTHORSHIP,

Establishment and Purposes of Commission.,

Sec. 201. (a) There is hereby created in the
Library of Congress a National Commission on the
effects of Advanced Technologies on Works of Author-
ship (hereafter called the Commission).

{b) the purposes of this Commissior are to study
and compile data

(1) on the reproduction and use of copyrightable
works of authorship

(A) in automatic systems capable of storing,
processing, retrieving, and transferring infoxmation
and

(B) by various forms of machine reproduction.

{2) on the creation of new works by the applica-
tion or intervention of such automatic systems or
machine reproduction, and

(3) on the effects such reproduction, use and
creation are having on the accessibility of such
works and the propr tary rights therein. The
Commission shall make recommendations as to such
changes in law or procedures that may be necessary
to assure access to works, of authorship and other-
wise, and to provide recognition of the proprietary
rights of owners.




MEMBERSHIP OF THE COMMISSION

Sec. 202. (a) The Commission shall be compose of
twenty-one members, appointed as follows:

{1) A Chairmsn, to be appointed by the President
with the advice and consent of the Senate.

{2) Five members, to be appointed by the
President with the advice and consent of the Senate,
selected from authors and other copyright owners.

(3) Fi- . members,to be appointed by the
President, with the advice and consent of the Senate,
selected from users of copyrighted works and
information.

(4) Five membsrs, to be appvinted by the
President, with the advice and consent of the Senate,
selected from creators of information systems, pro-
ducts, mechanisms and services.

(5) Five nongovernmental members to be appointed
by the President, with the advice and consent of the
Senate, selected from the public generally.

(b) The members «f the Commission shall appoint by
the vote of a plurality of the total membership, a
Vice Chairman who shall act as Chairman in the ab-
sence or disabllity of the Chairman, or in the
event of a vacancy in that office. The Librarian
of Congress, the Register of Copyright, the Presi-
dent's Science Advisor and the Chairman of the Fed-
eral Communications Cnmmission shall serve as

ex officio members of the Commission.
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Knox 1

WELCOME AND THE REASONS FOR THIS MEETING

Mr. William T. Knox - Ladies and gentlemen, I'd like to
call this meeting to order. Its a little after nine o'clock.
Paul had me scheduled to give some introductory remarks to
fill in the time until the bus from National Airport with
some more participants arrives this morning. Those of you
who have already arrived will get this traller.

On behal f of the members of the Information Industry
Association, I'd like to welcome those non-members who
traveled through some blistering heat yesterday to this
meeting. If you don't mind this rather worn pun, it’s cer-
tainly symbolic of the fact that this is a hot topic.

And on behalf of the Board of Directors of the Associ-
ation, I want to say how stimulating it is to us to find
such strong support from the member firms for this -- our
first effort to probe into the significant issues that con-
front the information industry. As everybody realizes this
kind of support is.especially needed in these days of our
infancy. I urge you to let Paul know what other issues
you think we should address in a similar fashion,

Issues shouldn't be hard to find. Copyright and com-
puters and other related issues have taken the place’ of
theology as the center of all kinds of abstruse arguments
these days. Instead of counting angels dancing on the head
of a pin, we now argue about whether it's copyrighted input
or output; and whether a change from analog to digital elec-
tronic signals constitutes a translation or a version or
just a plain copy. or whether it's none of them in copyright
terms, I'm having difficulties with the jargon myself. Two
bits still, to.me, micans my week's allowance.

Just a brief word about the backyround of IIA for some
of you who are here for the first time with us, and some of
you who are actually our guests and visitors today. It goes
back to ahout 1964 when there was a great deal of attention
paid at the policy levels in"the Federal Government and in
some non-governmental organizations concerned with the need
for better systems for generating, disseminating, and utili-
zing the informaticn that was being poured out in such vast
quantities fiom our expanded research and development effort.
I went to Washington in those days to try to help, as best
I could, to conceive and begin the construction of a more
effective array of mechanisms that would do a more effective
and a more efficient job of getting the information from
those who have it to those who need it on an economic basis.

ERIC -1-




Knox 2

It was rather easy for me, operating sort of as chief
honcho in this area to the President's Science Advisor, to
find a group which represented the business equinment manu-
facturers, They had a trade association, It was easy to
find a group representing the non-profit abstracting and in-
dexing services. They had a national federation of ab-
stracting and indexing services. It was easy to find 1li-
brary associations, which are primary elements in the various
information systems. It was even easy to find groups of the
professional user community, represented, for example,
through the professional societies, and also through the
National Academy of Sciences and the National Academy of
Engineering. The book publishers had their association,
but, they were concerned only sbout books. The magazine
publishers were concerned about magazines.

You could just go on down the line. Everybody was
concerned about either a specific product line or a specif-
ic equipment line. No one was taking an over-all look at
the kind of information incustry that was rather clearly
being born at that time, and which today is a few years
older. e can see more clearly now the dimensions of it.

It is an industry that performs some of the same func-
tions that some of the more traditional industries did, that
is, to be the mediator between the information, those who
produce it and those who need it. It is an industry which
is an active mediatoi, not just a passive intermediary.
Some of us could see the need for a similar trade organi-
zation serving the interests of those firms in the for-
profit area which were especially involved in usiing the new
technologies to serve this mediating function. Not the
rotary printing press necessarily, although certainly not
ruling it out; not using simply the broadcastirg system
although certainly not ruling that out; but the group of
entrepreneurs who were looking at any and all media, and
all kinds of information products and services.

So the IIA was conceived back in those days. Scmewhat
tentatively in the years since 1964 ¢ number of firms have
expressed considerable interest in such a trade association.
Finally in November of last year, after a number of pre-
liminary meetings, the Association was incorporated.

Its purposes {(and 1'll read from the proposed charter
revision) are:



RXnox 3

1. To serve as the association of the information in-
dustry, wihich includes but not by way of limitation, firms
engaged in the commercial creation, supply and marketing of
information products and services to and for specific audi-
ences as well as for the general public.

2. To develop and advance incustry positions, (this is
especially important as far as today's meeting 1is concerned)
on how th2 public interest can best be served throuyh
systematic application of advanced technologies for storing,
processing, access1ng, and transferr1ng information on a
commercial ba-iz

3. To foster the imprdﬁéﬁent of jeneral business con-
ditions for those .engaged in cupplying inform:.tion produzis
and services for profit. }

4, To for-:late a public relations program which will
inform the public as to the contrib:tions and purpoces of
the irdustry,

5. To furnish leadersh{p and cooperaticn with people
and established agencies, assoclaticns and institutions
which are all interested in applying the new technologies.

6. To cerve as a forum for the intechange of idea
in this area. .

7. To cezure the resoiution of probloirs commun e the
memsers of the association.

Now these are sciz of the purposes. liec have already
tried to furnish leadership and to inform the public as to
the contributions and purposes of the information industry.
I was privilegzd %o give some tectimony at the first au-
thorizatien hearingz for the Nstionil Science Foundaticn on
April 1, in which I certainly plugyed the virtues of the
information industry. 1 pointed out it was an industry
that had - tus2d considerably since the National Scicice
Foundaticn pregras had been initiated in 1938, They have
up til now funded most of the develsopment of new systems
within the not-for-profit area, and I think the point go%
a2cross very erfectively. .

Today we are going to be talking about some more icsucs
that are of irportance to the association, I might add

-3-



Knox 4

that we must already be serving some purpose as judged by
other people, because two trade associatiors in related
areas have already approached us and indicated interest in
either absorbing us or tying closely with us, As far as

I'm concerned this reaction is confirmation of our judgment
that the then-existing trade associations really did not
serve a sufficiently broad spectrum of information interests.
Just the fact that we have now proclaimed this need has, I
think, waked up some people. .

Now the purposes of this meeting are two: First, to
begin our consideration >f how best to serve both the in-
terests of society and of our member firms with respect to
proprietary rights in information, and secondly, to transact
some business, such as modifying the by-laws and charter.

- This latter will take place tomorrow. The meeting is laid
out in a way that will insure that we all have the same
picture of what is happening. This tutorial and review is
the first part of the meeting. Then we are going {o discuss
-some specifics, Finally it will be followed this evening

by rather detailed discussion and modification of a draft
statement which Paul has put together.

- Since he has now come back in let me point out on be-
half of the Board our deep gratitude to Paul, who is our
Executive Director. This meeting actually was his inspi-
ration, and he has shed buckets of perspiration since to
bring it off. And our thanks also to Mrs. Zurkowski who
has the job of raising four rather youngish children while
her husband works all hours for the IIA.

Now I want to close with these observations. This is a
very timely meeting and the IIA will have to keep after this
issue very diligently and forcefully.

The EDP Weekly has a story that's headed "Washington
Tightens Its Grip on the Industry" and I would just point
out a number of the areas in which they refer to Washington
" involvement. The Civil Aeronautics Board is now deciding
to step in with the respect to the airline reservation
system. Of course the FCC's computer communications inquiry
- you are familiar with. We have the Fedem )l Trade Commission
" becoming much more interested in this whole area. Commis-
sioner Mary Gardiner Jones has already agreed for me to stop
in and see her next Wednesday; she would like to learn more
about the IIA, We have the Internal Revenue consideration of
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the tax treatment of programing costs., We have the decision
upon whether programs are copyrightable or patentable, the
Prather and Wel case.

We have all kinds of other agency involvements; the
Commerce department with respect to export of technical
information; the National Bureau of Standards involvement
with computer standardization. and with.a number of infor-
mation programs; the Office of Education.” I could go on
and mention more,

Well, this just is confirmation, certainly, of our
deep involvement with something that is an“area that is
moving very rapidly on a number of fronts., ' The CATV inter-
ests, an issue we will hear more about at lunch today from
our guest speaker, is another example. Some of us also
recently attended a meeting where Unlversity computing
centers and extension centers were charting their course
into the area of providing information services to the
general public, ow area. ‘ ' ‘

The heat is on, and I'm convinced that IIA can serve
its member firms very usefully. Unfortunately, with respect
to the copyright issue the book and magazine industries
have created a public image that they stand firmly and
resolutely in the path of progres<. Some of these same
firms are now represented in the IIA and I hope that the
IIA will pioject a more favorable image.

Our member firms already-cover a wide range of inter-
ests, .but the common thread that unites us is that we are
trying to utilize all of the technologies that are available
for information storage, retrieval and communication for
the social welfare, at a profit, of course. Some of our
member firms are almost exclusively based on the new tech-
nology. Others have one foot firmly grounded in the existing
technology and practices, and the other foot gingerly feel-
ing its way into the murky waters of the new technologies.
This association, representing as it does both old and the
new has unlimited potential for helping the Congress and
other groups and organizations in the country to legislate
and regulate and operate wisely and effectively on all of
these matters. Whether it will succeed, of ca rse, depends
on the willingness and efforts of all of us. With that I
am going to close these introductory remarks unless some-
body wants to raise some questions.,
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' Eugene Power -1 want to say one thing, Bill, We all

recognize the debt that we owe to Paul Zurkowski, but we
also have to recognize the debt that we owe to you. You are
the fellow responsible in many ways for the progress that has

* been made to. date in the kind of assbgiation which we have

" and the place which.it-occupies. We don't realize it and I
"think we all should recognize this, because withoutyou we

'! o wouldn t have gotten there.

Mr. Knox - Thank you, unexpected but appreciated. Our
first speaker this morning is Miss Barbara Ringer. She will
- ' % talk to us about copyright and its historic and philosophical
"~ aspects or setting to give us this common ground of under-
Co standing that I referred to a moment ago. She is a member
. of the District of Columbia Bar and Assistant Registrar of
COpyrights for exa. 3ing in the Copyright Office. She's a
. "=lawyer from Colunbia-University and is adjunct professor
.- 7 of law even now at Georgetown University. She's certainly
B one of the experts in this field, as witnessed by the fact
that she's author of various monographs in this area as the
Senate and House Committees on copyright and patents have
- over the last ten years, examined practically every aspect.
of the problem, She has received the Willirm A, Jump meri-
torious award for exemplary achievement in > blic adminis-
tration. It's a great pleasure, Barbara, for us to have
you here to open this first real" work session of the IIA,
.Thank you,
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' COPYRIGHT IN ITS HISTORICAL
AND PHILOSOPHIC SETTING

Mr. William T. Knox - For our first speaker this
morning is Miss Barbara Ringer. She will talk to us about
. copyright and its historic and philosophical aspects or
.. setting to give us.this common ground of under$tanding that
- 1 referred to a moment ago. She is a member of the District
~ of Colymbia Bar and Assistant Register of Copyrights in the
- Copyright Office. She's a lawyer from Columbia University
. is adjunct professor of law even now at Georgetown Univer-
sity. She's certainly one of the experts in this field
as witnessed by the fact that she's author of various
monographs in this area as the Senate's and House Commit-
tees on copyright and patents have over the last ten years
examined practically every aspect of the whole problem.
She has received the William A. Jump meritorious award for
~exemplarary achievement in public administration as well
~ as others. It’s a great pleasure, Barbara, for us to have
.. you here for you to open this first real work session of
_ the ITA. Thank you.

Miss Ringer - Thank you very much, Bill. I am honored
to be the first speaker at the opening business session of
what promises to be one of the most significant organi-
zations in this field. I certainly echo the thought that

" the development of an organization of this sort is badly
. needed,and I am given considerable hope by the attendance
"I see around the table that it will get. off the ground.

What I have been asked to do this morning is to re-
view the history and philosophy of copyright law. To give
you any meaningful knowledge on this subject in half an
hour is really iwpossible. So, rather than trying to go

. through a dull and uninformative consideration of the his-
tory of the copyright law and the various philosophical

~ theories that have grown up around it, I'm going to try
to stimulate some ideas, I would h0pe ‘that the ideas will
take the form of questions that we can kick around.

In planning this with Paul, he suggested that I speak

for about 15 minutes and then break off and ask for ques-

. tions.. Then maybe I can use the last minutes of my aliot-

~ ted | time to um up the discussion, based on what the ques-
 tions bring forths 1'd-like to try it that way, but if

you feel the need to ask .any guestions as I'm going along

don't hesitate, because I haven’t:-planned a formal speech.
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1 think that the most important question underlying
all of today's discussions may well be: Why is copyright
important? When I first came into this field twenty years
ago most people who worked with copyrighted materials had
never thought about the question and were not the least
bit interested in it. This situation has changed, and it

:ha's, changed partly because of the activities that you are
: devoted to., _ 5 )

In other wordS, I m not sure I need to ask this ques~

-tion quite gs forcefully as I would have fifteen or twenty

- years ago. --But I still ask it, -and.I: ask you to consider

what would be the situation if there were no copyrigit

l . laws at all. What would be the effect on the individual

human beings who prepare the material that is copyrighted?

'f,'«AWhat would be the effect upon the publishers and other

organizations that disseminate them to the public? What

,would the government's role in the process of creation

: and dissemination?

. If you try to analyze this question you come uvp with
some rather interesting conclusions. - First, an author
who cannot expect to get what have gome to be known as
"royalties" or "residuals" from the continuing use of his
work is going to be forced to make choices. Either he is

f;-going to write because he is so overwhelmingly motivated

- that he w111 make any sacrifice in order to express himself

or he won't write at all unless he is paid as an employee.

. Authors of the first kind are rare, but they exist in
every society, regardless of the legal framework. There
are dedicated heroes in every country who will write re-

. gardless of whether they are paid. Frequently their works

-are the most valuable culturally. But they are obviously

- not the meat and. potatoes of the publishing and information

. ;industries.‘ A

The great majority of authors either have to have a

}‘J:certain degree of assurance that they will be remunerated

“one way .or another or they aren't going to write at all.

They'l). go into another line of work.- If they can't make
a living on the basis of the kind of royalty system that

_ has. emerged under, our present copyright law, they will take

jobs: in order to.write..,ﬁndLif they take: jobs, then they

_do what they,are,told. ] ﬁhugr A s b

0, wmr

a Now look,atithe situation from thalviewpoint of what

-1s" loosely. known as;"publishing"; today. : -Suppose a publisher

had no assurance- that,.as soon as he brought out a work,

he could call upon the law to prevent anyon2 and everyone
from "knocking it off," as they say in the design indus-
tries. Suppose that the investment he put into the develop-
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ment of the work could be freely appropriated by anyone
who chose to do so, as soon as that work was made public.
Obviously the patterns of publishing would change.

This is not to say that works wouldn't get published.
They would. But the contents of the works and the form
of thelr publication would, in my opinion, be quite dif-
ferent. This is where the government comes into the picture.

It Is no revelation to say that the govermment is
already pouring million. of dolars into projects involving
this kind of creative endezavor. If the publisher cannot
be assured of exclusive rights of some sort or another, if
he cannot be assured that his competitors will not be able
to take his successful w rks and use them in competition
with him, then he will have to turn to the government as
his exclusive source of revenue., On the basis of patterns
that are already in existence and operating, it seems
likely that the government would efther have to insure the
publisher's profits or buy him out. I think that this is
something that we must consider in judging the importance
of copyright and in considering the situation if there were
no cooyright at all,

hhat 1'm coming up with is this: the alternative to
copyright throughout the ages has been subsidy or patronage.
I'm not saying that the copyright law has been the answer
to freedom of expression and an open society. But I am
saying that, In & situation in which authors and those who
disseminate thelr works must go to some higher authority
for the money to perform thelir functions, they will be
controlled in what they write and disseminate. If a socliety
is concerned about avoiding the consequences of this, it
must efther prevent it from happening in the first place
o; pr?vide safety valves and safeguards to take the curse
off of ft.

On the basis of the history of the copyright law up to
now, there seem to be two clearly discernible ratios.
First, the level of a country's copyright protection is in
direct ratio to the level of that country's cultural
achievements. A country like Andorra cr Lesotho doesn't
need a copyright law because at the present time it has
little or nothing of its own to protect against unauthorized
use., Assuming you accept the concept of levels of culture
at all, it follows that the higher a country's level of
culture, the higher its degree of copyright protection.

The Western European countries, of which France is
the leader, have been in the vanguard of copyright pro-
tection., There Is cause and effect here, Obviously copy-
right 1aws are not the sole support of culture and culture



is not the only reason for copyright laws, but there is an
interrelationship that is undeniable.

Secondly, there is a direct ratio between forms of
government and the extent of copyright control. The more
totalitarian the government the less copyright is necessary
‘or exists. The more direct the subsidy--the more the
direction over the creative endeavors that are going on in
the country--the less there is a need for individual, in-
dependent copyright control., And again this is a pattern
which is consistent and undeniable.

If you can accept these premises at all, then I think
you come to the hypothesis that,if you destory the authors'
. right to control the dissemination of his works directly,
then you must provide a substitute for it or else you are
going to affect the creation of new works directly. Leav-
ing aside those few towering figures--the Solzhenitzyns,
the Osip Mandelshtams, and so forth == you are not going
to get the Dashiell Hammetts, and probably not the Shake-
speares and the Molieres, that go to make up a country's
culture. They aren't going to write unless they get paid
for it somehow. If the government takes over the job of
inducing authorship directly, it nay end up telling the
author what to write and paying him for it only if he con-
forms,

I might add in passing that the copyright law of the
Soviet Union is one of the most capitalistic statutes they
have., It is partly because of their recognition of the
individual nature of copyright, the personality that is
involved in it, that this is true. Their patent law is
8lso a somewhat different concession to the cspitalistic
system. I think this is of some interest to us.

How how did copyright develop? Like most laws it
developed as a pragmatic, practical response to felt needs
at particular points in time. Apparently you ¢an find re-
ferences to protections of authors' richts in ancient
Egypt. Mr. Krishnirurti, the lndien Registrar of Cgﬁzrlghts.
has found referenses to it in the Sanesrit Vedas of
B.C. There haz be2n frzm the dawn of time recognition
of an author's work bainj peculiarly his own, something
that {s deserving of protection. But this recognition
was not the same thing as having the law step in and yive
the author the full weight of its power to control the
vses of his works. This did not happen until the Renais-

sance, and it did not happen then merely because there was
a flowering of culture. 1t happencd because the printing
press was invented.



Here again there were causes and effects operating in
conjunction. But let's not underestimate the revolution-
- ary effects of Gutenberg's invention. For the first time
it became dossible for an author's work to be reproduced
and disseminated widely, beyond the sort of thing that had
been done in the monastaries where monks were copying
works in multiple coples for a very select audience. The
limitations on the audience were removed for all intents
and purposes. . .

With this developmenticame.a}need for a copyright law
to preserve thé investment in talent, time, and money
that the author and his disseminator had put into the
work, It's interesting to observe the problems that
Durer, for example, had with his engravings in the early
1500's. They were reproduced almost immediately and he
went to the law to try and protect them. The troubles
Cervantes had in protecting his works about a century
later are equally fascinating.

If our culture is a product of the Renaissance, our
Jurisprudencée is a product of the Anglo-Saxon common law.
As a result, we are operating under.a copyright law that
in many respects is a direct result of the religious wars
in the 16th and 17th centuries.

In the beginning copyright, as » formal legal system,
was looked upon in England as a form of monopoly and as
a form of censorship. The two are conjoined and there's
no point in blinking at this fact. Forcing the publisher
to get government aporoval as a condition for protection
against "book pirates" was a convenient way to suppress
freecom of thought., Control by the government over what
is created and what i¢ dissemtnated has been a theme in
copyright law from the days of Mary Tudor.

Partly because of the peculiarities of English poli-
tics, and partly because of historical accidents, copy right
philosophy has taken two divergent paths. In the Anglo-
Saxon countries--the British Commonwealth »nd the United
States--the general philosophy is that we are protecting
the publisher as a businessman. .2 are linking copyrights
with patents; we are making sure he gets his investment
back and in that way induning disseminstion and the author-
ship on which it depends. This has resulted in an emphasis
on monopoly and property in the conceptual nirking about
copyright in the British Conmonwealth countries and the
United States.

The Anglo-Saxon theories of copyright contrast sharply

with the philosophy that emerged in France and spread to
other Western European and Francophone countries., There
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the author as an individual creator is the focal point of
legal protection, and in some respects the author's richts
are regarded as sacred. But, as Flannery O'Connor said,
everything that rises must converge. Even though they
started from different philosophical premises, the Engiich-
American copyright system and the French copyright have
evolved into statutes that have many basic similarities.
Since the practical needs have tended to be the same, the
same lcgal answers have been found on a number of points.

On the other hand, these philosophical differences
have had an effect on the status of authorship and the pre-
mises upon which changes in particular provisions of a
copyright law are based. Wwhom are you trying to protect?
The author? The publisher? The public? The government?

A French legislator is likely to start from a different
position from an American legislator on any issue involving
the philosophy of copyright.

The historical accidents in England that I referrcd
to were a serles of court cases which, through a peculiar
combination of circumstances, resulted in a basic philo-
sophical theory still with us today. This is the theory
- that copyright is a privilege granted by the legislature
to the author or hls assignee, the publisher, and that, s
a speclial privilege, it must be limited in time and nust
be no more extensive than is necessary to provids the ir.-
centive to create and disseminate.

- This is almost 180 degrees rewoved from the Freach
premise that copyright is a fundamental right of the
author which should be limited only as mu-h as is ncsec-
sary in the interests of society. Before these En-~iis)
decisions in the late 18th century it had been assumed
that authors had underlying common law rights which were
not affected by the statutory .rights granted by Parlianm:z.it.
In effect, the cases in England destrcyed this thacrv.

They held that common law and statutory rights cannoi riist
in a work at the same timej; once a work is publishad sll
common law rights are cut off, and the only rights in th»
work are those the statute chooses to glve it.

This principle has been imported into the United
States and is now so engrained in our jurlsprudence that
it would take a major revolution to zoot it out. 1I'm not
saylng that this Is right or wrong. I am saying that
other countries starting with the same problems have deal+
with the rights of authors in q'ite a different way.

One fllustration of these differenccs 12 found in {ha

first copyright law of the United States, which gave pro-
tection only to "maps, charts, and books.” In that orcsa:.
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The idea was to protect a publisher for practical
reasons, and the practical reasons were that we needed a
lot of maps and charts because we were a frontier country.
We also needed books to show the rest of the world that
we had a nationality of our own. The theme of aggressive
nationalism recurs throughout the U.S. copyright literature
of the 19th century. The rather holy attitude of the
French toward the author was simily nonexistent.

¥hat we are now operating under {s a law that was
enacted exactly 60 years ago, in 1909, and that was
enacted on pragmatic 19th century premises. It is a
direct product of the British origins refined by the
practical demands of the industrial revolution of the 19th
century, It was written at a time when the communications
revolution as we know it had only begun to take affect.
It was based primarily on hard copy, publication concepts.
It gave little or no attention to the problems of per-
formance and recording. The peculiar problems of motion
pictures weren’t even recognized in the 1909 law. 1 could
go on in this voin at some length, but I think I might
be infringing on Mrs. Linden's topic.

. There 1s no doubt that ours is the most outdated
copyright law in the world today. The copyright laws of
the countries that have become independent since 1956 are
more modern than ours. They are certainly more addressed
to their particular needs than ours. In terms of recog-
nizing the world as it exists today, ours is simply a
19th century statute, We are, as Mrs. Linden will tell
you, in the process of a revision effort which in my
opinion s the latest in the long ~.rles of pragmatic re-
sponses to felt needs.

In the legislative sphere, there has been no real
philosophical rethinking of this problem anywhere since
the 19th century. France, Germany, and the United Xingdom
all passed new copyright laws in the 50's and 60's. These
are not 19th century copyright laws, but they go only
about half way through the 20th century. 1n no instance
have they taken account of the problems you are coming to
grips with here. They are based entirely on pre-computer
technology and on the very practical day-to-day problems
of land-based radio and television broadcasting, records,
movies, and so forth. In a sense they are a'‘ready out
of date, ev.n though in the German instance the new
statute was only passed in the last couple of years.

What we need to think about now is a 21st century
copyright law. But to get there we have got to pass




through a 20th century copyright law. We can't just 3ump
" from one century over another vne. In saying that the
present revision is not what we will need in the 1990's
-and thereafter is not to say that we shouldn't enact it.
We are in urgent need of a legislative foundation on
which to build a copyright law for the new century, and

. the Act of 1909 does not provide that foundation.

Let me stop at this point and ask {f there are any
questions. Then before I quit I'd like to come back to
the question of where copyright goes from here.

Mr. Knox - Thank you, Barbara. Let me just make 8
suggestion here. In asmuch as th2 coffee and hot water
for tea or Sanka are being brought in now, instead of
having a formal coffece break between 10:00 and 10:15, let's
Just go have a discussion. - Anybody who wants to get some
can get up and take a stretch sirultaneously. Meantine
we will continue to have questions to Barbara.

Barbars Ringer - Fine, I se¢w a hand over there.

Question - Barbaxra, I'd like to know whet you think
our copyright laws should be today if you perconally
were passing them and had no viorries except what you
think is philosophically the right and proper action,

Barbora Ringer-~ Your question is a theoretical one,
because nobody in this country is ¢r chould be in %het
kind of position. But it is a question I'va thought
about. First of all, when you sot out to bring the law
into line with social, economic, end political d2velop-
ments, you don't just throw the past aside end stert
from scratch, My feeling is that, in trying to cosrect
injustices and update anachronistis laws, legislators
muist take the utmos! pains to insura that they don't
substitute disordar foi order cnd anfusion fer clarity.

Therefore, I'm not sure at this point that, if I
had unlinited suthority to chenge the copyright law, the
result would be ruch different from the prc~nt revicion
bill, at least in the sreae ve'rse toliing 2bout. In
legislating 1 is perhops as irortent to conseive the
foundations on which you arc building es it is to antlce
ipate what is going to happan in the next 50 years and
try to conform the la: to. your own prcdictions. Nobody
has that kind of foresight.

What 1'm saying is, first of all, that statutory
law has got to be sllowed to evolve, On the other hand,
there are periods in history when; becasuse of circum-
stances, law makers do throw off the treppings of the
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_ past and move boldly into new areas. At the present time

1 do not think that this i1s possible or desireble in the
field we are discussing. What I do think is that we
should forxesee that the time for new approaches will come,
and help the law to evolve in these directions.

: I would say that the importance of information in
society, the quantitative dimensions of the problem, the
complexity of the business relationships involved, and
the proliferation of technology have all become so great
that individual contractual licensing arrangements with
respect to individual uses cannot continue indefinitely.
I think that we will eventually get to the point where
this kind of individual dealing becomes self-defeating
for the owners of the literary property involved. Users
will rather not use the work than bother with all the
paperwork, or thay will go- ahead and use the work and
worry about being sued later, if ever.

The long-range answer that seems to be emerging is
compulsory licensing-~-that is, payment but little or no
control as to'use., Carried to its extreme, this system
seems to mé to put the individual author in terrible
Jeopardy. At that point he merely becomes a8 ¢cog in a very
large machine. And I ::ould say on that score that we
should take a hard close look at the French and other
foreign systems that evolved from the basic premise that
the individual author should be given as ruch protecticn
as possible., V¥e should try to discover whather ways
can be fourd within a compulsory licensing framework
of preserving artistic independence, of allowing people
who don't want to be employees to continue to create
independently, and of giving them access to media so
that they sre free to get their messege across if they
choose to do 80, o

Mr. Knox - Barbara, in the case of perhaps the
large majority of firms here I think the interest is more
toward those authors, those creators who arc employees.
How would you handle that situation? Do you see a big
distinction?

Question =~ Can I jJust ask a question? 1 fail to
see exactly the distinction between an employee and an
individusl author because from the standpoint of pro-
tection a company has employed a person. The Copyright
principle at issue is pretty much the same, the need to
protect the investment.

Mr. Knox - Well, that's good, he wants clarificstion
of the difference and I wanted you to describe what you



what you would do differently.

Barbara Ringer - As a matter of fact, your questions
are pointing toward my concluding romarks.

Bill Knox - Would you 1ike to ¢o to your concluadiny
remarks? .

Barbara Ringer - No, I'11 answer your question first,
because you have given me a good osening., I know thet
the remarks I'm going to make 2re not going to be popu-
lar. The assumption you axo operating under--that every-
body who creates is going to b2 &n employee--is exactly
what is scaring mehslf to death, because it isn't nec-
essarily going to b2 your componies who sre going to be
dictating what these cmployee-authors end up creating.
It's going to be the pcople whe are contracting with
you. And if en author is foreclosaed frcm going off to
his cottage and writing as he secs fit, we are going to
lose one of the foundations underlying our socieoty.

I realize this may secm unrcalistic to ~ou in teiis
of information technology because you are thinking in
tarms of data and statistics and so forth. Lut I con't
think this is a differcace in kindj I think it's onl, @
difference in degree. I sce longrange trends, vwhich
your questions more or less confirm, that the free-len:-
independent author will simply have no market and tlat
he will have to go and be erployed by someene, vhatevas
market he is writing for:s a periodical audience, ¢ fictlior
audience, an educational audience, 2 general discussien
audience, or a computer audience. He will have to (o 1o
the people that control these m2dia to get his dizections
and his salary. Maybe you will think that ysu will b2
able to maintain his independence for him, but I con't
share that assurance.

Norton Goodwin = Barbara, T7'm not sur2? the French
idea is based on the integrity of pracerving for the
author the integrity of his werks, that is not the con-
cern to which you avre acdr-essing veursalf noi.

Barbara Ringer - Yes, it ie,

Norton Goodwin = ;t 147

Barbara Ringer - Y =~ it is. Partly.

Norton Goodwin ~ Don't you *hink that there cte wa,s
of securing integrity by providing romedies?
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Berbara Ringer - 1 do. Mr. Garfield had a comment,
though, and I'11 try to cone back to that.,

Eugene Garfield - Your last remark reminded m2 of
the discussion that comes up with regard to what might
happen to the great work of scientists living today.

Who is the 20th century counterpart of Gregor Mendel?
Now there has been more hogwash written on the notion
that there oxists throughout this world literally hun-
dreds of unrecognizod Gregor Mendecls. Even in the case

of Gregor Mendel the fact 13 that probably any dissexvice
that was done to him was due to his own doing. He chose
to live a certain way. Now, I think you have some kind
of romanticized idea what a good free lance writer is
today. He's the one that's calling the tune, not his

- boss, and the fact that he is a free lencer indicates

his degree of freedom and he does go off to his cottage
and gets paid very well for what he does even though 1t
may be on a contract. So I think that with the nction
the same parallel of idcas ther> may be some very tal-
ented writcrs somewhere hidden somehow who is goiny to
be done in Ly us who employ him. I think that's what is
In back of this same idea, this came kind of thing.

Barbara Ringer = Yes....

Earl Coleman - I'm rot sura that's axactly what you
had in mind, My bellef would range something on the fo' -

- lowing line. The publisher is responsible to diserninat -

his work to control the dissemination of hiy work and

ts assure him of getting through what he has written.

Now the problem lies it c¢2ems to me with tha new technolo-
g9y advantage. Eventually it will be impossible to do
these things unless we affect tomething about it now.

It will be impossible to make certain that the publisher
can continue to publish in essence as he is now situated.
Without the encouraging of what we would call the pudb-
lishers who will be exactly the kind of people you were
talking about, Who will be AT&T, LDX, Xerox, whoever,
that's who they will be. Will they in fact and 1 think
this 1e your basic fear, will they in fact lead us toward
freer dlssemination of informstion? Answer, absolutely
not, berauce they will have affected a monopoly of in-
formation. At some future time unless we take steps it
will not be possible to get absolutely free access to that
information. That's the problem.

Bill Knox - Barbara, may 1 ask a question? Do you
see any likelihood that a copyright or proprietary right
legislative base can be crested which distinguishes bo-
tween the conceptusl humanistic creative activity and the
more factual sclentific engineering creative activity?

It seems to me that this lurping the two together causes
811 kinds of difficultics in trying to arrive at a statu-
tory base hete,
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Barbara Ringer - In some respects this is exactly
the route that the French law has taken. It's been
called a dualistic law, where you have economic rights
and personal rights both recognized under the umbrella
of copyright but treated quite differently. 1 dicdn't
really come here to get into a big hassle, but 1 thought
I'd try to stimulate your thinking, and I think I have
done that. But if I do have a message, it's this. The
sacrifices that copyright owners in general are going
to have to make with respect to exclusivity over the
control of thelr works are inevitcble. They are gcing
to happen regardless of any amount of planning, effort,
or anything else. But the sacrifices in this area will
need to be made up for by chengas in the legal protection
grented to authors qua individuals, or else we are going
to have a legal framework in which freedom of expression
is likely to be repressed. This is my best judgment.

I could be wrongs my predictions are no better than yous.

Bill's question si'ggests that there is moxe than a
theoretical possibility of providing & new form of pro-
tection to individual authors, and it seems to me th %
it would be constructive to think through the implications
of this all the way.

Let me close so I won't run over my time. Some of
what I was going to say I've already said, but I did
want to single out four pressures that are being exertnd
on the copyright law now and thal are going to change it.
And if copyright law doesn't change, it's going to perish.

The first of the four pressures is the need for ac-
cess. We have sten an enormous challenge in the copy-
right revision effort from a wide range of echolarly,
scientific, academic, educational, non-profit intexcsts
who want the Information that is clothed in the literary
expression that is copyrighted. These pressuces are
irresistible. They have got to be met somrhow. I mioht
add that the same pressures exist in the srea of inter-
national copyright from the developing countries, snd
there too they are irresistible. Unless you go forvard
in an effort to meet them, you get moved down.

Second is the enormous complexity of the business
dealings involied. The days whin you could leisurely
write contracts for little uscs of a work and negotiate
over them for a couple of months are past. People ¢en't
wait that longs there is too much paperwork and it's too
involved and complex.

The third pressure is the intreasing role of the
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governtent in this area, not only in funding research and
development projects that produce "literary" works and
the programs in which there is a demand for using thenm,
but also in the over-all control of hardware, software,
and everything elsa,

N Finally, I'11 go one step further with this question
of srtistic indepondence. I'm looking around. Is there
anyono here under 30?7 Well, to tell you tha truth, I'm
surpriczd to sev aven two or three.

" Wle have s2en some puctty strong reactions to computers

. and what they axe doing to our sosiety among young people.
I suegpect thet in ‘anothor gene.ation the "all-for-autc-
nation end automatfion-for-all" kind of thinking may be
reevaluated. I dn hopo thot the direction this takes is
not in th2 co-t of thinking I sce to some extent--that
you've got to nave a'‘revoluticn and the only way to do

i+ ia to sutpewco tiva individual in the collective. I
would hopo that the other, the countervailing and to re
. vastly hoalthier st¢itude--that our direction should be
toword rore indivicuarlien rather then less-=-will prevail
in the next generation.

No ton Goodwin = You recognize this as a pressure
toward reeegnition of the wuthor's rights.

"Sarbafq Ringer - Yes.
“rrton Gaod»{n'-'ftfé a real prescure, in other words.

Barlara Ringir - 1 wculd ray thot there are hopaful
sicne, but thexe is nothing you can take for granted.
Assuning that you accept 4he value of indivi =3l cre-
ativity. 1t needs 2:1 the nurluring you can give it.

Naxt Goldbe 4 - An I 3ee that problen that you
stntzd, Ta oara, {5 th? quostion of access, Access by
UseTL to rsitmial end access by tire creator to the means
of cinazn’ r:tloﬁ of thr matesial. They have difficulty
in ¢getting acecss unlezy thar~ is scv? centrallzed
couzce vhich th:y czn et the in‘ormation and 1 think
the pooblem a5 1 ra2d you, the problam that we will have
as we get uroe ond t.nre centrelization of the source, the
data Date, whatovew is that tharo wiil be a decline in
the nunbor of eaclets, 2 decline in the nunber of means
of discomination that the suthor ¢in use and the author
can offer his raterials to, the number of publishers,
the nurbor of metkats, the number of license assistants,
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however you want to characterize it. I think the present
decline will continue to decline and you get to the ques-
tion of works which may not find a market because they
are unpopular for political reasons or scientific reasons
or other reasons it makes no difference.

1 think that we have a problem on both sides--of
the access by the author to the means of dissemination
and the question of user having access to the means of
dissemination for information.

Barbara Ringer - I just have one concluding remark.
I'm glad to see the really Qquite imaginative thinking
that's evidenced in your questions. I must say I'm
confirmed in my fear, however, that you may be building
a bridge on the River Kwai. The court decisions in
copyright and allied fields lately seem to indicate a
growing hostility to copyriyht protection. Part of the
reason is this enormous dehumanization. By trying to
reduce the human factor and merge it into some kind of
corporate work=-which obviously is the product of human
minds but is still unidentifiable individually-- and by
trying to take over the protection of authors and paying
them what you think they deserve, you may be very in-
dustriously building your own funeral pyre. 1 think
that you owe it to yourselves to question all of your
assumptions on this subject, because the decisions you
take in the next few years will probably have a lot to
do with your future and that of the rest of the world.
Thank you.
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CCPYRIGIY 20D 3TATDAND NIFINIICH
DAY DUBLICATIOLS

Dr. Ed Brady

‘MR. KNOX: We'll go next to a discussion of a very interestiing
innovation in government relatiens to copyright. Ve will

hear from Dr. Ed Brady. One of the reasons we asked Ed to
talk was because for the first time government, almost ior

the first time, government in this country has been given

the right to take copyright in its publications. This was a
long time coming, but it is now here and Ed Brady was verv
activ e in all of the negotiations leading up to it. AL th:
present time Ed 1s associate director for information prograiis
in the National Bureau of Standards. It is a recently crecated
post ts recognize Ed's special combination of talents I would
say as well as in response to the growing need for the hurcau
to do a better job with the many information programs it has.
He directs the activities of the Office of Standard Reference
Data, the Clearing House for Federal, Scientific and Technical
Information, The Office of Technical Information and Publica-
tions in the Bureau, the Library Division, the Office of Fub-
lice Information and the Office of International Relations.
Ed's background is primarily in atomic energy with Oak Ricce
and with GE, I would like to welcome Ed to the program.

DR. ED BRADY - Thank you very much, Bill. 1It's a great pleca-
sure for me to be here today to discuss with this group thc
National Standard Reference System. As Bill knows wvery well
personally this has been the focus of my thoughts and aticn-
tion for several years now.: All of you know, I am sure *a:zt
National Bureau of Standards is an experimental laboratory
operated by the Federal government as part of the Departuen:
of Commerce. It is an experiméntal laboratory in which rzny
experiments are done in physical sciences and engineering
throughout the lboratory but also we do experiements in
other kinds of ways. Tr'-~ National Standard Reference Data

System is an experiment part of the U. S. government in
the development of a - matic way of handling a certain
small portion of sci- ic and technical information that is
now available. For - irposes of this meeting it serves :os
a case history of ti es within the U. S. government that
led the Congress to of law giving the Secretary of
Commerce the right to <. .aln copyright in the products of the
Standard Reference Dz~ ve* 'm, It's an experiment in
interagency cooperat: 2 ‘development of a scientific
information system anc ¢ .ns of government disseminatis
of information. The ies represented in this audien-e
also hawa part to play ais experiment. In cur wori in
the past we have had 'i:: ions with representatives of a
number of the firms 1. ted here and we look forward to
a continuing discussic.. . this entire industry.

This morning, - -~ ['d like to tell you vhat the

National Standard Refr cnce Data System (NSRDS) is, vhy iic



Department of Commerce requested legislatian to aid the
operation of this system and then describe to some extent
what the consequences and implications of this legislation
are.

First, then, the NSRDS. The word DATA has lots of
meanings and probably almost as many meanings as there are
people who use the word. In our usage, it has a very
specific meaning., Data in our terminology means the results
of measurements of the chemical and physical properties of
substances. It is information of a sort that is well defined
and relates to a well-defined substance so that we really
know what we are talking about. It does not include the
large mass of miscellaneous information that ordinarily is
thought of when the word data is used. the NSRDS is operated

"as a coordinated network of information analysis centers
and related activities that primarily produce compilations
of citically evaluated data on the properties of substances
and critical reviews of the state of quantative knowledge
about some carefully defined aspect of physical science.
These centers also produce some intermediate products along
the way. Some of these are bibliographies or indexed or
annotated bibliographies, We also produce state of the art
reviews which are descriptive reviews written by someone
about what he has observed. Uncritical data compilations
also are occanionally produced. But the prime objective is
the production of these critically evaluated compilations of
data,

The National Bureau of Standards has a responsibility
for coordinating this network and for providing funds for
the activities that need additional funding or for new
activities that need to be established. This in a sense
is a descendant of the international critical tables which
was completed in the early 1930s after a world wide dfort
lasting more than 10 years.

Now there is nothing new about data compilations be-
ing produced by the scientists and engineers throughout the
world. These are a normal tool of the research and develop-
ment process. Traditionally, the productions of these kinds
of products was dependent on the dedicated individuals that
Miss Ringer just mentioned a few moments ago. The financiel
motive has been relatively minor in all cases. Indead, the
individual scientists who contributed to the international
critical tables were not paid for their contribution, and i~
many cases it cost them a good deal of money out of their
own pocket. Because of these traditional ways of producing
these compilations it was found a number of years ago that
the rate of production of new data appearing in the litera-
tur2 was increasing very much more rapdily than the «ffort
_ devoted to extrating these data from the raw literature,
[ERJ!:‘ o : having them critically evaluated by a specialist and then
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compiling and disseminating them.

Because of the urgent needs in some fields for these
kinds of data compilations to improve the effickncy of the
rease2arch and development process it was decided by the
Federal Council for Science and Technology that a government
wide effort needed to.be undertaken. The National Bureau of
Standards which had been active in this kind of work thiough-
out its whole histroy and, indecd the compilation of data is
mentioned as one of the specific functions in the organic
act of the 1BS, was requested to tzke the lead in organizina
and administering this covernment wide effort. The producers
then of thece data compilations within the NSRDS you see are
employees of the U, S. government, This is a force within
the community that led employees producing things which in
the past had been traditionally carried on by non-employees.

QUESTION - When yoﬁ say producing, however, you mean compil-
ing, not actually developing the data?

DR. ERADY - Not doing the experimental work themselves but
the search of the literature and the evaluation of the data
found within the literature and the production of a compila-
tion. - That is the scope of the program, not the ac*.3l
measurement within the laboratory. To summarize, then, the
basic objective of the NSEDS is to provide the compilations
of data and the critical reviews that the i1esearch and devel-
opment process in the U. S, need to work efficiently. The
action that was taken by the Federal Council occured in 1963.
Since that date we have been attempting to develop this
nationwide nelwork of infermation analysis centers. -le were
already a struggling little organization when Bill Krox
joined OST and we struggled all the time he was in his
office and we are still struggling.

after a few years of operation we found thst there
were two principle non-scientific problems connected with
the operation. Ont is the usual problem of not encizh
money to do everything that we felt needed to be 3one. The
second problem was that we felt we were not getting good
anough distrituticn of our products through the government
publishing system primarily through the Government Printing
Office and the Superintendent of Documents.

The proposed solution within the Department of Com-
merce was to seek legislation to give the Department and by
delegation, the N3S additicnal authorities that wouid im-
prov® our capability of running the program. This legis-
lation was intended to obtain congressional recognition that
the activity was a necessary and dedreable part of the gov-
ernment function and to give the Secretary of Commerce a
directive to carry on the activity. One of the basic
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objectives also was to authorize the administrators of the
program to work with commercial distributors of information
in order to improve the efficiency of our distribution.

We consider that our principle function is to get
these products in the hands of the individual scientists or
engineers who need them and to do this as efficiently and
smoothly as possible. Now hopefully these basic objectives

“were to be promoted in the legislation that was submitted

to the Congress Hearings before the !louse and Senate were

"held in 1966 and we had extremely interesting sessions with

both the House and the Senate. The objective of the SRD
program was supported by the entire technical community. We
had representatives from the National Academy of Science,
from other government agencies, from individuals in the
academic community and we even had representatives frcm the
publishing industry, including Bill Knox, supporting the
objectives of the program. I want to emphasize that it was
the objectives of the program that were unanimously endorsed
and not all the provisions of the legislztion that were

~ submitted. There were some provisions that were not liked

by anyone. One provision in the original legislation speci-
fically exempted this program, not the National Bureau of
Standards in general, but this program from the provisions
of Title 44 which require the application of the very com-
plex printing and publishing regulations of the government.
There was another provision in the orignal bill that con-
tained a prohibition against copying the products ¢f the
system., That original prohibition against copying as it
was submitted in its initial form to the Congress turned
out to be unconstitutional, and as it was pointed out by
somebody . from.tre Library of Congress eventually both of
these provisions were deleted from the final bill. Ve are
in this program subject to the provisions of Title 44 and,
instead of having a prohibition against copying, it was
agreed that the Secretary of Commerce should be allowed to
obtain copyright on the publications and other products of
the NSFDS. . This bill was passed in the 90th Congress, just
last year, approximately a year ago in 1968,

The basic provisions of the bill as finally passed
were these: It stated that it was a policy of the Congress
of the United States to make critically evaluated reference
data readily available to scientists, engineers and the
general public. The Secretary of Commerce was authorized
and directed to provide or to arrange for the provision of
the compilation, evaluation and dissemination of standard
reference data. The Secretary was authorized to make
available either hims2lf or through an agent, standaxd
reference data and to sell these data at a price that may
reflect the cost of collection, compilation, evaluaticn,



publicotion and dissemination {that is a direct quote) ard
then finally to the extent practicable and appropriate.

'You see that that's permissive and interpretable and i:2 are

still in the business we are 3:ill trying to determine vhat
the extent practicable and appropriate actually wgnas to us.
The legislation also authorized the Secretary te outain
oopyright as I mentionads The leciclation also centzined

an authorization for an appropriation to be made. to support
the objectives of the program. Now, in the authorization
provision, the Congress also inszrted a provisionthat re-
quires us to obtain additicnal authorization, new authoriza-

. tion, before additicnal eppropriations could be made for the

pIOgram .

Now, operztionally whet does this legislation rz2en
to us? We believe thut it reans ihat w2 have grrairz Ini-
ibility in distributing the producis of the sysiem. 1t
means that we are not resiricted as w2 were originally to
the more conventionsl methods of distribution of technical
information through governmznt sources. We plan to piblich
and distribute our printed prcducts throusyh the ¢governmani
printing office and some cases thzecugh the Clearing ilouse
for Federal Science and -Techiical Information and by w-~itin
in cooperative arrangement with consorcial publishz=y ar
cther purveyors of information.

But printed information ig not the enly cut-z. b ol
the program. We oxpect also that informaticn will -p.:ox
in any form in which it can be rocurded. This woald incli
microfiche, punch cards, tepa, ad any other thing that reu
exists or may come alcny in the fuilure. An imooricn. ecpo:t
of these other forms of recorded information is that ‘i
government printing office does not kandle or dist:idsute
these kinds of recorded infarmatica, Wa plan for h-olling
these kinds of information again tc¢ work through tho Clearing
House and w2 do have tapes on snle right now at the Clearing
House. We plan alsc to work with other szrvices that are
available and that shall bscome availeble. At prosent ve
see no advantage to estaklishing an ¢liborate in-house
service within the N3S to »ro-:0 2 cevputer czzosnes or other
sophisticated applicaticne of tin neterial that w2 ~re po--
ducing. We plan propah.y to lzac: %cpes or other ininiviatics
to any computer service rureau that wants to use then to
make the co.tents available to their cun customers. 'f»
plan to have a flexible attit:de Zsoward all prepozalsu that -
are made to us for the cistrilutinn of information. .2
don't believe that anvici2 cincle rmetlsd of districu-icn is
going to be the ideal .ay of dis*ributing ths producis of
the future. A copyricht provsision that ve have vc hupse
will enable us to have mc:e to say sbout thz way infounatlien
is handled in the future than weuld b2 the caze if =t
did not have that con.vol,
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We have had preliminary meetings with representa-
tives of publishers to discuss with them nur arrangmenets
for commercial publication of some of the products. In
these arrangements for commercial publication of some of
the products. In these arrangements the Secretary of Com-
merés would retain copyright but would assign it on 2n
exclusive basis to the publishing houws e with which we
would make an arrangement. Whether that excluslve arrange-
ment would also include the right to disseminate the
information in other forms such as computer services is an
open question.

I began by saying that this was an experiment, that
we still are experimenting in various forms of organization
and in our distribution of products. We consider it neces-
sary for us to be able to adapt to the changing situation
both technologically and organizationally throughout the
governmemt and in its relationships with private organiza-
tions. 'We are eager to meet the challenge of change and
to be adaptable to it. We look forward to working with
members of the Information Industry Association in
achieving our specific goals of making this kind of
scientific information that we are concerned with more
accessible and more useful to the entire tcchnical
community of the United States. I welcome any comrenzs
and any questions both here and in the future from meabars
of your group. Thank you.




COPYRIGHT REVJISTON - ISSUES AND IUTERESTS
Balla Lindan

Recently, our office has been receiving a very fine
newsletter entitled "Knowledge Industry Report" which reports
business activities in the field of information transfer with
particular emphasis on innovaiive devices and systems based
on computer technology as well as other sophisticated hard-
ware and softwsre. Preceding its notice of copyright, the
newsletter defines its area of coverage as followss

"Knowledge Industry - a complex of organi-
zations engaged in developing useful in-
formation for education, business and in-
dividual use and the technology involved
in collecting,processing, storing, trans-
mitting and retrieving it."

Curiously enough, this definition of the activities of
the Knowledge Industry is fully applicable to the activities
of prehsitoric man recording information on the walls of his
cave,

Primitive man's first efforts at recording information
by storing it on cave walls for subsequent retrieval for his
own use and that of others was, after all, the first known
technique for "collecting, processing, storing, transmitting
and retrieving" information. Howcver, the availability of
the stored information was limited. Man had to go to the
cave where this knowledge rested in fixed form. The infor-
mation could not be transporied to him, Availability and
access to information having become man's concern, he invented
clay tablets. This ingenious device made it possible for
information to be stored for subsequent retrieval not only
at a later time, but information because transferable from
onzgeograchic location to another., Thus, the creation, col-
lection cnd piocessing of information for storage, trans-
mittal and retrieval in a fixed form was a fait accompli
long before the Chiistian era.

In the area of information transfer, the subsequent
centuries were devoted to the development of more sophisti-
cated and more expeditious devices, but, the concepts and
goalr of all of these devices - papyrus, the Guttenberg
press, offset press, phonograph records, motion pictures,
etc., all remained the same, the collection, processing and
storing of information in fixed form for transmission and
retrieval at a later time and in different georgraphic loca-
tions. The created information itself remained constant no
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matter how stored, no matter how readily available for ro-
trieval, no matter how sophisticated the transmitting tech-
nology became. The contents of input cqualled the contents
of output.

Fron prehistoric times until the Twentieth Century, the
amounts of knowledge in any given sphere of activity, or in
any discipline, were susceptible of being utilized to society's
reasonable satsifaction by inventions that stored increacngly
larger volumes of data and made it available {o the user by
increasingly rpaid means and at greater distances.

The knowledge explosion to which the constituents of
the information Industry are responding prescnted a new chal-
lenge. The avalanche of new material not only is stored but
may be sorted, selected, complicd, ccadensed or reconstituted,
as the case may be, by increasingly scphisticated devices
and systems so that retrieval may be achieved of only those
information bits required by the user. I{ is the attempt to
resolve and include in an existing legal structure this re-
volutionary processing of infozratinn subcequent to its
storage as well as its retrieval in ron-traditional forms that
is causing the greatest dilem:a to all concerned with tihe
proposed revisicn of %he 1969 Copyrignt Act.

We are no longer limited to achieving in a wore scphis-
ticated manner and with rodern versious of clay tablets, in-
formation trancfer in its tracitiocnal meaning. The rew pro-
cesses of sorting, compiling, restuucturing, s2lecting and
manipulating information after it is stored allow the mech-
anized, rapid, and, eventually, inexpensive zetrieval of
entirely new communicative content and expression - something
other than the creation of a "new version” - and there is
little in the history, philssczhy or structure of cepyright
law which contemplates this aew {technclogy or its end products,
To be sure, we are silll cdeallng with both information and
its transfer, buti one must not be led by this semantic coin-
cidence to conclude that any copyricht act can necessarily
cope. As experts in wha%t has bccowe called "space law" are
discovering, calling 1 space ship 2 "suip" does not make it
an ocean-going liner and some legal systcn other than an
expanded or "adanted" adairalty jurisprudence is required to
govern space and space ships. So too, it is submitied, it
may well be that Copyright Law sirply does not "work" as a
system for governing all aspeocts 9f this new technoiogy of
information transfer wiere the "transfer" encompasses the
change, mutetion or "homogenizalon" of items of stored in-
formation.,

As was pointed out by an earlier speaker, historically
and . in its philosophical setting, ccpyricht law evolved as
a means of policing and protecting information stored in Tixed



form. The combination of the two generic words "copy" and
"pright", which describe and define the laws relating to the
proprietary rights to information, clearly reflect the subject
matter tht society and the law intended to deal with.

Conceptually and pragmatically, copyright law was
society's response to the needs of protecting both the inte-
grity of the work created and the proprietor's rights to the
fruits of his labor. The only significant departures from
this concept of limiting a proprietor's rights to information
embodied in fixed form are the common law right to a lecture
and the performance rights recognized under the Copyright
Statute. In the Twentieth Century the invention of electronic
devices made it feasible to transmit infomation in ephemeral
form such as television performances and telephone communi-
cations. However, one factor remains constant, the tele-
vision viewer sees and hears that which the writer wrote as
it is performed; the reader reads that which the author wrote
and authorized to be published; the audience hears that which
the composer set forth in musical notations --- throughout,
the content of input equals the content of output.

With modern software and its transmitting devices, how-
ever, the content of output may no longer be recognizable,
nor its ownership identifi-ble, nor its communicative nature
similar to input. Y2t, "copyright" deals with no more than
what its name implies, i.e., the right to "copy", to trans-
fer information, the communicative content of which remains
constant. '

Since the topic assigned to me is Copyright Revision -
Issues and Interest, I have construed it as requiring that
(a) attention be directed to those provisions of the pro-
posed law which affect your operations as purveyors of soph-
isticated clay tablets as well as (b} to call attention to
those areas where the utilization and exploitation of your
products may fall dehors the scope of a copyright statute,

Accordinqgly, attention will br focused on the following:
(1) the subject matter of copyright; (2) ownership of copy-
right; (3) the nature of the exclusive rights granted; (4)
limitations on such rights; and (5) the National Commission
Bill annexed to the Senate Bill to provide for the establish-
ment of aninvestigative group to recormend to the legislature
provisions for appropriate protection of copyrightable works
in response to a computer technology of information transfer.*

*My references will be to H.R. 2512 (90 Cong. lst Sess.) as
passed by the House on April 11, 1967 (referred to as the
"Act"); unless otherwise noted, corresponding provisions will
be found in S, 543 (91st Cong. lst Sess.), the Senate version
of the revision proposals, referred to as the "Bill",
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The Constitution of the United States in its enabling
legislation refers to the "writings" of an author as the sub-
Ject of copyright. Article 1, Section 8, Clause 8 of the
Constitution grants Congress the power to:

‘promote the Progress of Science and
useful Arts, by securing for limited
times to Authors ... the exclusive
rights to their writings ...."

. As was pointed out earlier in this session, the law, as
a result of the ingenuity of legislators, lawyers and Judges,
has stretched the meaning of the word "writing" to include
subject matter that was not envisioned by the draftsmen of our
Constitution or by the draftsmen of any succeeding copyright
law.

The various copyright acts, including the Act of 1909
which is still in effect (subject only to very limited modi-
fications), described the "Bundle of Rights” comprising copy-
right as the rights to print, publish, copy, vend, make othesr
versions, complete, execute, finish, perform and record, but
the information storage and retrieval systems to which this
language adverts is still limited by a view of information
storage and retrieval predating the manipulative uses of in-
formation in the memory core of a computerized system,

Does the proposed Copyright Act cure these ommiscions?

Any attempt to relate the provisians of the proposcd
Copyright Law to the interests of the constituents of the
Information Industry Association requires readily available
reference to the most pertinent provisions of the Act. Ac-
cordingly, they are set forth verbatim in their very technical
and at times legalisic words of art or legal jargon not only
as a frame of reference but as an attempt to provoke the In-
dustry’s evaluation and response in light of its own special
knowledge and technical usage.

The definitions set forth in Section 101 of the Act
point to the parameters not only of the subject matter of
copyright kut also of the directions and scope of the pro-
posed protection. The most relevant definitions are as fol-
lows:

"'Literary works' are works express
in words, numbers, or other verbal or
nur erical symbols or indicia, regardless
of the nature of the material objects, such
as books, periodicals, manuscripts, phono-
records, or film, in which they are embodied.
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'Motion pictures' are audiovisual
works consisting of a series of related
images which, when shown in succession,
impart an impression of motion, together
with accompanying sounds, if any.”

"'Audiovisual works' are works that
consist of a series ol related images
which are intrinsically intended to be
shov.n by tie use of machinres or devices
such as projectors, viewers, or elect-
ronic equipment, together with accomp-
anying sounds, if any, vegardless of the
nature of the material objecis, such as
films or tapes, in which the works are
embodied."

The definitions also make i* clear thi a work is "created'
when it is fixed in a copy or phonorecord for the first ti-e,"
The concept of "fixation™ which has traditionally been an
integral part of copyright law, retains its status in the Act
by definition:

"A work is 'fixed' in a tangible
medium of eupression when its embediment
in a copy or phonorecord, by or under the
authority of the author, is sufficiently
permanent or strble to permit it to be
perceived, reproduced, or otherwise com-
municated for a period of more than transi-
tory duration. A work consisting of sounds,
images, or both, that ar2 being transmitted,
is 'fixed' for purposes of this title if a
fixation of the work is heing made simultan-
eously with its transmission."

Two other definitions of which note should be taken are
the following: .

"A "derivative work' is a work based
upon ore or nore pre-existing works, such
as a translation, musical arrangement, dra-
rictization, fictionalization, motiun picture
version, sound recording, art reproduction,
abridgment, condensaiion, or any other form
in whi:h a work may be recast, transformed,
or adapted. A work consisting of editorisal
revisions, annotations, elaborations, or other
modifications which, as a whole, represent an
original work of authorship, is a "derivative
work',

-31-



"To 'display' a work means to show
a copy of it, either directly or by means
of a film, slice, television image, or any
other device or process or, in the case of
a motion picture or other audio-visual work,
to show individual images nonsequentially."”

Thus, the Act appears to have recognized computer re-
lated modes of expression in addition to more traditional
works, and in some respects may have accorded them equality
of treatment. Section 102 of the Act statess

"Copyright protection subsisis ...
in original works or authorchip fixed in
any tangible medium nf expression now
known, or later developed from which they
can be perceivad, reproduced or otherwlse
comnunicated, cither directly or with the
aid of a machine or device."

The criteria of originality and authorship have pur-
posely been left unc fined, but are clearly intended to in-
corporate the standards adepted by the courts urder the
current law - i.e., independent cication of exnression with-
out regard to aesthetic appeal, literary, artistic or scien-
tific merit, or the novelty of ccniept.

Consideration should te given to one commentator's
suggestion that a recent decision under the current law
holding a particular expression of @ concept czpable of
only a limited number of possibie means of expression in-
eligible for copyright protection on the grounds of public
policy may be applied to deny cooyrightability to certain
computer-related expressions. Tt it argued that in "criginal™
computer programs viere the numiser of alternaiive sequential
demands is limitad and finitc thc granting of exclusive
rights to one proprietor :ay ke cetrimantal to the develop-
ment of the art.*

As to the definition of "authorship," it has been
questioned whether it shoul encompass a non-human agency
as creator oS original output which is merely a compilation
of information bite celected from o large number of werks
stored in the memory ccre of a corputer based system.

The Section of the Act setting forth the exclusive
rights accorded a copyright proprietor, when taken togelier
with the definitions menticnad e~rlier, reveals a sensitivitv

*See note, 67 Mich. L, Rev. 167 (1948) discussing Morrissey
V. Proctor & Gamble Co., 379 F. 2d 675 (1lst Cir. 1yo/)
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and response to machine and electronic technology but only

to the extent that the content of input equals the content

of ovtput, Thus, under the proposed Copyright Law, any wor
sustains its status as copyrightable and protectable at

least as long as §t is in fixed form and is not fragmented
into minute particles, homogenized with particles of a myriad
of other works.

Under Section 106 ¢ " Act a copyright proprietor is
granted the exclusive ri to do or authorize the doing
of any of the following: :

(1) to reproduce the copyrighted
work in coples or phonorecords;

: (2) to prepare derivatige works
based upon the copyrighted work;

(3) To distribute copies or phono-
records of the copyrighted work to the
public by sale or other transfer of own-
ership, or by rental, lease, or lending;

{4) in the case of literary, musi-
cal, dramatic, and choreographic works,
pantomimes, and motion pictures and
other audiovisual works, to perform the
copyrighted work publicly;

(5) in the case of literary, musi-
cal, dramatic and choreorgraphic works,
pantomimes, and pictorial, graphic, or
sculptural works, to display the copy-

1 righted work publicly,

However, in relating these extlusive rightis to “he
technology of computerized storage and retrieval systems, the
newly available techniques of input, manipulstion and out-
put result in speculation and some uncertainty 3s to the
scope of protection.

¥here input or output takes "hard copy" f--m (punch
card, tape, microform, photoduplication) in some manner
simulating material which s traditionally caopyrightable
the possible infringement of the right of reproduction of
coples (or phonorecords) seems clear -- i.e., a reproduction
of the material in fixed form from which it can be directly
or indirectly communicated havina occurred, the copyright
owner may be protected.

Phere the hard copy printout or the input - -1f may

be considered an abridgment, condensation or other adaptation
of copyrighted material, a violatioa of the right to prepaie



"derivative works", defined earlier, may be involved. If
machine-accomodative coding is deemed a "translation", wvir-
tually every manner of unlicensed input or copyrighted mate-
rafl would seem violative of this right. However, the pre-
paration of derivative works (including iranslations int>
machine-readable form) may not encompass the protection of
ephemeral scanning either as input or output.

here output takes the fom of images flash:don tne
screen (without simultaneous or adjunct fixatien); nelther
the right of reproduction nor of distribution would zppear
to be fnvolved as these rights refer to "copies" or "phono-
records” which in turn require "fixation” which itseif is
characterized by "embodiment ... sufficiently permanent or
stable to permit it to be perceived, reprcduced, or other-
wise communicated for a period of more than transiZory
duration,"

It would similarly appear that the right of public -»r-
formance may also be inapplicable. To "perforn” a worh it
defined in Section 101 as rmeaning "to recite, render, plav,
dance, or act it, either directly or by means of any d.vico
or process or, in the case of a moiicn picture or other
audiovisual work, to show its images in sequence or to make
the sounds accompanying it audible,” At least where tl.o
transient image reflects textual maiter "stored”™ in ihe com-
puter, the "audiovicual work"™ provision would not scey 1co-
levant. Audiovisual works are defined in Secifon 101 as
"works that consist of a seriecs of seiated iraces wil:h are
tntrinsically intended to be shown by 2he use of machi
or devices such as projectors, viesers, or electronic e’ uip-
ment, together with accompanyirg sounds, if any, regirdlcss
of the nature of the material objects, such as film or tspes.
in which the works are embodied.” Although this dafinit on
suggests that an audio element i1s not a necessary cosponent
of an "audiovisual work", {he phrase "intrinsically intendec”
would probably be construed to refer to the basic work ar
originally composed and not to the precess by vhich it may
subsequently be utilized in a device -- f.e., the text of
a book stored in a computer wvould not becoae an "audiovisual
work"” merely because that particuiar device is constructed
to retrkve it by thiowirg an image vn a scr2en or reniering
and "oral" retrieval,

Perhaps the wori “render/pi/" in the definitlion of
"perform” will be utilized 1n dealing with ephemorel output
particularly since the Fortnighily cate® mill have proseded
any enictment of the new copyrighi law,

*Fortnightly Corporation v. Uifted Aztis*s Television, in:.,
392 U.S. 390 (1968).
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There are indications that the right of public display
was designed to encompass the sltuation under discussion
(see H.R. Rep. No. 83 (90 Cong. 1st Sess., p. 26)) but it
should be noted that, under the definition of "display" in
Section 101, "to display & work means to show a copy of it
either directly or by means of an image..." Certainly, this
definition does not contemplate the image being the “copy"
but it does appear to require that the image depict or re-
flect a pre-existing copy; thus, query, does the concept of
fixation inherent in the definition of “copy” render this
right also irnapplicable?

Section 105 of the Act deals with United St.tes Goveora-
ment works and flatly states that no copyright protectiion is
avallable for such wotrks., The provision states:

Section 105. Subject matcer of copyright:
United States Government works

(a) Copyright protection under this
title 1s not available for any work of the
United Stotes Government, but the United Statcs
Government is rot precluded from receiving and
holding cepyrights tr.nsferred to it by assign-
ment, bequest, or ctherwise.

(b) A 'viork of the Unlted States Govern-
ment' is a work prepared by an officer or eipinyee
of the United States Government as ocart of his
official dutler,

It wold seem that the interests of this grcup would reguire
a careful examination of this Section in licht of its “re-
quent. rolss both as Government con*ractors and as users of
works created as a result of Government funded research, 1
recently noted with interest a repcst which cdescribes 0
publishers as enjoyiny the benefits of an arrangement "for
acquiring repurts from eupensively financed Covernment
studies well ahead of all other comrercial) publications”

and printing these reports under an alleged copyricht bafore
they had been seen by competitors.”

One can only sp:zculite as ir the poscible effects of
logical extensions of a resent decision tha%i held that the'
prohibition against copyright 11 any publication of the
United States Government in the current Copyright Act wovld
not preclude a claim to copyright by the Government in 3

*Magazine Industry Pewsletier, May 19, 1969 at pp. 1-2} ihe
views of the Comptroller’'s Office of the United States on
such tactics are given in Opinion of the Corptrolier Ceresal,
158 USPQ, 173 (1968).



statue since the prohibition against Government copyright
was intended to be limited to 'printed publications.”* The
change in wording from Goverament "publications® to Govern-
ment "works" proposed by the Revision program may cure any
“extensions of that court's conclusion.

With respect to ownerzhip of copyright, the question
has been raised as to who is the copyright owner of vorks
created for computer storage or instruction and works devel-
oped ab initio after storage.

Section 201{a) prcvices that such rights vest initially
in the "author" of the work and, under Section 201(b) "in
the case of a work rade for hire, the employer or other per-
son for whom the work :ras prepared is considered the author
.+ and, unless the parties have oxpressly agreed otherwise
in a writ' 2 instrurent signed by them, owns all of the
rights ..." Section 101, in defining “vorks made for hire,"
distinguizhes batwe:n two categories of such works., The first
is that of "~ '.ork prepared by an em~loyee within the scope
of his ersployment." Vo can erpect that traditional <riteria
of th2 cmployient rctation, used under present copyright
la:7 and in olher areas (e.g., vicarious liability of employers
for torts of their employees) will be cpplied although it
may rose som2 particuler provlems in the computer area. For
example, the classic determinant of the erployer-employee
reletizn s the degree of sunervision and control exercised
by the former cve: the latter's performance. Yet, in the
case of 3 highly skilled computer programmer using pretty
much hie own initiative in solving spezified problems,
Msurer.dsion avd ccnirol” may be an inaccurate or fnappropri-
ate indicia of employment, An industry-pervasive absence
of closely exersises supervision and control may entirely
blur the dividing line Letween ernployee and independent
ccntracior.

Aanther proolem in this cateqory may result fron the
fact that ccnputer progrems nay b2 the subject of patent
protection. Patent law has evolved thy concet of a “shop
right" {ou deal vith inventions mads by 2:ployees under
which patent rights i zn invention made by an ermployee in
the couise of ceneral emnloyrant remaln with the employee
but the erployer gairs a “shop right” to use same wheress
patent rights in an invention rade in course of specific
etipleyn2nt or atsigniant enure to the employer. Though
rights granted under Pa‘ent and Co.yricht Acts differ in
funda-eni:l nature, spacific conflicts may arise where, for
example, the employos-+rogrammer secures the right to prace
tice the invention esnressed in the program and excludes

;égngg; v. Universal Katch Corporation, ) USPQ 216
(S'DlNlYl 1967’




third parties from using it, but the employer retains ex-
clusive rights to reproduce, distribute, perform or display
the expression itself or to authorize others to do so.

The second category of "works made fcr hire" consists
of "a work specially ordered or commissioned for use" for
certain statutory purposes if "the parties expressly agree
in a written instrument signed by them that the work shall
be considered a work made for hire."”

In order to be capable of being consensually trans-
formed into a "work made for hire" under this provision,
the work must be ordered or commissioned for use as one
of the following:

{a) a "contritution to a collective work" --
the requirement in Section 101 that such contributions
constitute "separate and independent works in them-
selves"” renders it inappropriate to most compositions
of data for input;

(b) a "compilation" -- although defined in Section
101 as a “"work formed by the collection and assemoling
of pre-existing materlals or of data that are selectied,
coordinated, or arranged" in an original manner, the
fact that the commissioned work must be for use "as
a", rather than "in a" compilation may render this
classification relevantly insignificant for all tut
relatively broad-based informational input;

(¢) as part of a motion pictures
(d) an atlas;

{e) a translation -- if the notlon that coding
for machine use comprises a "translation" is accepted
under the act, this may come to be the most signifi-
¢ant use specified in this provisions

(f) a test -- in the area of computer-assisted
education, the inclusion of this purpose may assume
significantey

(9) a supplementary work -- defined as a work

"prepared for publication as a secondary adjunct to

a work by another author for the purpose of intreducing,
concluding, illustrating, explalning, revisiqg, ¢com-
menting upon or assisting in the use of Gther wnds

ser' Although a broad definition of the term "assi:c-
ting” in the definition of "supplemental works" may
render it appropriate to compute programs which have
been “speclally ordered or commissioned”, the rele-
vance of thlis provision to even such programs and to
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general computer usage may be limited by the definiticn
of "publication" as the distribution of "copies" - i.e.,
fixed works.

(h) an instructional text, defined as a work "pre-
pared for publication with the purposeof use in system-
atic instructional activities" --- in light of the
developments in computer-assisted education and the
proliferation of "non-book" matter, the followii.) ob-
servations of the House Committee responsible for this

‘provision are of interest:

The concept is intended to irclude
what might loosely be called 'testbook
material', whether or not prepared in
book form or in the form of text matter.
The basic characteristic of 'instructicnal
texts' is the purpose of their preparation
for use in 'systematic instructional acti-
vities', ard they are to be distinguished
from works prep.red for use by a general
readership. /H. R. Rep., Ho, 83 at p. 87
{90 Cong., 1st Sess.l7p

However, the requirement that an inctructional text aiess L2
"prepared for publication" would appear to limit its rele-
vance with regard to input which is retrieved fer insticction
purposes solely by "performance"”, "display", or, if not
included within those terms, image projection rather than
through the medium of hard copy print-out for distribtuion.®

It thus may be that, absen’: a broad deiinition of
"translation", the category of works capable of coasenual
transformation into "works macde for hire" may be signifi-
cantly limited. Rights in works which are specially ordered
or commissior.ed but outside the scope of the purposes
enumerated in Section 10} may, of course, be acquired by
assignment. However, the differar: between copyright own-
ership qua "authorship™ (as an emplouyer-for-hire) and pro-
prietorship acqulired by assionmant may result in a shorter
duration of copyright in the laiter case under Section 302,

*while there might appear to be a contradiction between the
requirement that an “instructional text" be preparec fo:
distribution to the pubiic (i.e., "for publication") and
that it be foreclosed from access by a "general readership,”
this would appear to be rosolved by the absence of any
requirement that the "public" be of 2 general nature; pre-
sumably, there may exist a "limited" public cororised of
students,



Also, although the term of copyright in the Act does not
establish the two separate 28 year terms of the prescnt law,
still there are reversionary rights afforded to the original
author* which can cause havoc to the kinds of interrelated
and team created works which developed in the software field.

The Fair Use provision which until this Act has been a
common law concept is, theoretically at least, susceptible
of protecting software from unauthorized piece meal uses.
In determining whether such as privileged fair use of copy-
righted material has occurred, Section 107 provides that
among the factors to be considered are the followings

(1) the purpose and character of the usej

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used
In relation to the copyrighted work as a wholej and

(4) the effect of the use upon the potential market
for or value of the copyrighted work.

As a3 leglislative recognition of a doctrine developed by the
courts under the present law, the last-mentioned standard

of competitive effect can be expected to retain the same
preeminence it has been accorded nrior to revision, but it
1s questionable whether this fcctor, or indeed the entire
concept of fair use -- developed essentially as a shield

for criticism, review and like uses of relatively insubsiantial
portions of copyrighted material -- is really appropriate to
the present and future status of information technolcygy.
These rather tradlitional criteria of fair use may ultimately
prove as difficult to apply to computerized information
storage and retrieval as is the 1909 Copyright Act itself,

Ifhard copy printout is intended to be lim!ted by the
programmer tou short selections only of any work or works con-
tained in the memory core of the computer, the application
of the Fair Use provision would result in virtually all uses
being fair and privileged, Similarly, the ephemeral flashing
on the screen (assuming, for the moment that such might
infringe one of the enumerated righte) of a paragraph of a
copyrighted work or ceveral paragraphs from several copy-
righted works would again result in the protective mantle
of fair use relieving users from any obligations whatsoover
to the cooyright proprietors. Certainly, when we advert to
the manipulation, sorting and selection of copyrighted works
in the memory cor: of a computer rhere the output occurs
after internal scanning and rejection of most of the contents
and the homogenization of the minor portions selected to
form a newly expressed idea, chart or other speties of infor-
mation, any traditional concept of fair use is again equated
with free use,

*Under Section 203, in the case of any work other than a

wotk made for hlte, the assignment or license of a copyright
{s subject to specified rights of “ternination™ by the

author{s) or his statutory successors in interest.




Even if copyright law can be so stretched and distended
as to include the newly evolving technology of information
transfer, the application of a traditional fair use concept
would cause copyright protection to be little more than
theoretical as to the ephemeral uses which are achieving
increasing value and significance in the new technologies,

Under Section 110 the Act that giveth becomes the Act
that taketh away., For the first time in our copyright law,
there is a section clearly entitled "Limitations on the
Exclusive Rights of the Copyright Owners," The basic rationale
seems to be as followst

Yes, we are a private enterprise or economy.
We recognize private incentive in the very
enabling legislation for copyright protection
set forth in our Constitution, However, since
knowledge and information is of paramount
importance in our society and in our struggle
to maintain international preeminence, it is
necessary to permanently preempt some of the
rights of a small creative segment of our
society for the good of all.

Some who are financially rewarded from the creation and
development of transmittal devices and others whose economic
livelihood depends on the utilization of the information
transmitted via these new technological systems consider

that their societical roles require immediate untrammeled
access to all knowledge without financial reward or incentive
to authors whose creations are the essence of thelr activities.

A battered and mutilated Section 110 entitled, "Limi-
tations or Exclusive Rights:t Exemption of Certain Perfor-
mances and Displays" was enacted by the House of Represen-
tatices, A somewhat more modest Section 110 fs set forth
in the Bill presently before the Senate, However, the
battering rams are in full operation. There is every indi-
cation that the Senate will modify this section further and
perhaps even eliminate Sectlon 110(a)(D} of 1ts Bill* (the
only articulated acknowledgment afforded to computer techno-

logy. )

Section 110(1) of the Act exempts the following activity
from what would otherwise constitute infringement of copy-
rights

[Thg7performance or display of a work by
instructors or pupils in the course of face-
to-face teaching activities of a nonprofit
educational institution, 1in a classroom or
similar place devoted to instruction.,.

*Section 110 (2) (¢) in the House Act.



This provision deals only with "performances” and "displays”;
the reproduction or transmittal of "copies" is not affected.
Thus, the making of an unauthorized photoduplication by an
instructor will not be relieved from liability by this sec-
tion even if the reproduction was for purposes of "dispiay”.

The exempt performance or display must be "by" an in-
structor or pupil. One may ask whether this requires a
purely personal activity, or whether pupil initiation of a
performance or display actually accomplished by a classroom
viewing screen or desk top console is also within the scope
of the provision. Since the Report of the House Committee
clearly contemplates display by motion picture or slide pro-
jector (see H.R., Rep. No. 83 at pp. 41-42), it may be that
initiation of mechanical activity remains within the intent
of the word "by". The performance or display must also be
"in the course of face-to-face teaching activities". Ac-
cording to the Houss Committee, this undefined criterion is
intended to exclude transmissions fnto a classroom, but to
to include the use of projection or sound amplification
equipment within the classroom (H.R. Rep. No. 83 at p. 4l).
Since the Act's definition of "tiansmit" --- and it may be
assumed that the Committee Report used the term in a similar
sense --- refers to the communication of a performance of
display by which "images or sounds are received beyond the
place from which they are sent”, information being retrieved
from a remote storage unit in the form of a “"performance
or display” on a classroon viewing screen, desk top console,
or the like, would not appear to be within the exemption
of subsection (1) of Section 110.

However, subsection (2) does provide an exemption from
1iability for certain performances and displays occuring
after a process of transmiscion from a remote source in
connection with instructional activities. But part (C) of
this provision (part (d) in the Senate Bill) requires that
"the time and content of the transmissjon /must be/controiled
by the transmitting organization and [Eust no£7depend on a
cholice by individual recipients in activtivating transmission
from an information storage and retrieval system or any
similar device, machine or process” in order to qualify for
the exemption, 1In this area, the House Committee accepted
as fully justified the fears of suthors and book publisiers
that visual retrieval by remote users of stored input could
seriously prejudice their markets and restricted the exerption
to a more traditional form of educational broadcasting. VYet,
as noted earlier, where the visuil image retrieved is evane-
scent and unaccompanied by an adjunct fixation, there would
appear to be serfous doubt as to whether any exclusive right
has been infringed, thus rendering relfance on an exemption
to justify infringement by computer transmission unnecessary
and leaving the acknowledged danger without remedy.
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As stated earlier, whatever comfort may he gleaned
from subsection {C) is likely to disappear since the Sem te
Subcommittee is likely to eliminate this provision before
reporting the Bill out to Judiciary Committee as a whole.
We then would be confronted with the effects of the Fort-
nightly decision (the majority view has already been cited
by some as relevant to computer software), Would computer
assisted instructional material then have any copyright
protection? Does Justice Black's partial dissent in the
recent Lear case* raise doubts as to the availability of
the doctrine of trade secrets where copyright protection
has failed?

Section 111 of the Senate Bill, completelv eliminated
from the House Act by floor amendments, embodies the so-
called "CAIV exemption" as well as exemptions for certain
other secondary transmissions. This i{s a very complicated
section which encompasses a graded scheme of liability and
exemption depending upon a variety of factual contexts,
What should be pointed out, however, is that there is not-
hing in this section which limits ils applicability to
"antennas" or "television"., It is a section dealing with
secondary transmissions with little, 3f any, significance
attaching to the physical manner in wnich they are achieved.,
"Secondary transmisiions" are cefined essentially as ad-
junct communications made simultaneous with another trans-
mission to the public, without reference to the subject
matter of the tramsmission.

If a microwave network can prove as commesclally viavle
for computerized information transmittal as telephone lines,
the "CATV exemptions" muet be scrutenized with a grod desl
of caution and care. In fact, control ovar devices to permi?

*Lear, Inc. v. Adkins, 162 USF2 1 {U.S. Sup. Ct., 1969}, 1In
this decision the Supreme Court heid that a patent licensee
sued for royalties is not estopped to assert the invalldity
of a licensed patent, thus overruling fts decislon in Auto-
matic Radio Manufacturinc Co. v. i'rz 2%'ne Resecrch_Inc.,
339 U.S. 827 {19%0). Ju-tic Blac, Joired by the Chief
Justice and Justice Douzl=s, enterei a concurring opinion
dissenting from that nart of “ha majority's opinion which,
in the dissenters' view "raserved fr [uture decision the
question whether the States have pouer to enforte centracts
under which someone claiming to heve a row discovery can
obtain payment for discrosing it whille his patent appli:ation
is pending, even though the disccvery is later held to be
unpatentable”. Justic Black expressed hie belief that "no
State has a right to authorize zny kind of monopoly on what
is claimed to be a new invention, cxcept when a patent has
been obtained from the Patent Office .... one who nakes a
discovery may, of course, kecp it secret if he wishes, but

(footnnte continued)



the conversion of the telephone system, csecentially an
analogue system, to a digital system is already the subjzct
of F.T.C. interest and diputaticus concern. The precsure
for exemptions and special privileges for CATV systems may
result not only in permitting free re-iransmission of the
Jackie Gleason shows (however horrendous that possibility),
but also in totally unintended exemptions for all varieties
of information transmittal accomplished via rable networke.

It therefor seems obvious that the Informatien Industry
Association and its membership ruct autively participate in
the CATV dialogue and any progos2d statutory colutions,

Al though the Act prevides ccu: limitation on the re-
production right in Section 108 ("Reprodictions of Vorks in
Archival Collections"), Jibrarians ard rcpresentatives of
educational organizations have usged the extension of re-
production exemptions., Tne libracians scel: the privilege
of making copies of voiks for arcnival purroses and lor
replacement of deteriorating copies as well as copios of
works not readily available for purciase at a reasonculie
price, Additionally, they seek exempiion from liability (a)
if a library employee makes a phoi-copy o a weri ai "h2
request of an individual for his parsonal uce; (b) where
a copy is made for inter-library lendingi and (c¢; wheoe 2
user makes hk own copy of a coin-operated phoicduplication
machine located in the library,

Modern technology increasingly rakes pinotocop,ird 1
practical and comrercially feasible alternztave o ~he p» x-
chase of a copyrighted work. that i being Jrucht ray, <o
a practical matter, be somzthing which all responzinia
librarians and educators truly do not intend --- an ci.an
for single copy on demard reprinting, hie feiue ie ¢
rently under debate anc tle subjecci of neao*intion bac:izoa
the interested parties.,

.
T -

Tfootnote continued fren preceding n:g2)

private arrangements under which 2ali-styled 'invenl~is' Jn
not keep their discoveries secrot, tul w2thes ditcloze taes,
in return for contractual payrenis, iun covaters to h: plan
of our patent laws /which plau/c:nnat be fiustraled *y pai-
vate agreements among individuals, wilh or withou: *i..
approval of the State,” Jusilce Ulack ceered thir viea te
be fully in accord wih (1964), and Coipie Gorn. v, Days¥ii!-s
Lighting, 376 U.5. 234 (163). Ihis rey be_the vanoverd cf
an attack on trade secrets as 1 urotectiye device ier oc .-
puter proarams.
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Title II of the Senate Revision Bill proposes the
establishment of a "Commission on New Technological Uses of
Copyrighted Works"; Section 201 of this Title provides that:

"The purpose of the Commission is to
study and compile data on the reproduction
and use of copyrighted works of authorship
(1) in automatic systems capable of storing,
processing, retrieving, and transferring
information, and (2) by various forms of
machine reproduction. The Commission shall
make recommendations as to such changes in
copyright law or procedures tihst may be
necessary to assure for such purposes access
to copyrighted works, and to provide recog-
nition of the rights of copyright owners."

Title 11 is thus a recognition that there has not yet been

sufficient experience with the utilization of material from
or by the computer based technology to permit fair and ef-

fective copyright legislation.

It should be notad that the National Comnission's man-
date appears to be limited to recommednations for accommo-
dating copyright law to the new technology. If the Com-
mission's investigations result in some measure in isolating
important and valuable rights in software that cannot be
deemed appropriate for treatment in a copyright law then
the issue of how to deal with these rights may be as un-
resolved years hence as it is today. It may be that what
is needed is new statutory recogrition of a new bundle of
rights that fall neither under the aegis ot copyright nor
patent, It may be that a new administrative agency will te
required. It may be that such legislation or regulation
would have to deal with the right of privacy, the distorition
of views of the author on computer output (if less than his
entire work s part of the output) -- in short, "moral rights”
of an author in a computerized suaiety., It may even be that
censorship by those who control the computerized network
{by eliminating from its programmed instructions any refer-
ence to certain works within a given discipline)} may result
in censorship more threztening to freedom of crpression than
has hitherto been possible,

Should there be a second National Commiszion to deal
with non-copyright issues or is it advisable to reek to
have the scope of the mandate of the National Commission
sufficiently broadened?

Although the foregoing analyeis is in lsrge measure
an attempt at presenting those sections of the proposed
Copyright Law most relevant to the activities of ‘he Infor-
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mation Industry and the anti-protectionish construction
of these provisions expressed by some, the result may be

a modestly successful effort by the confused increasing
the confusion among the less confused, However, a message
is intended:

I, The Information Industry should undertaks a
program of education and information transfer to the
legislators, to the Copyright Office and to the users
of its systems and its products so that the copyright
legislation can effectively deal with the technology
of the Twentieth Century.

II. As specialists, and not as special interest
lobbyists, the constituents of this Association should
undertake the accumulation and transmission of suffi-
cient data defining and describing its activities and
its problems to any National Commission.

III. The Information Industry should evaluate
the non-copyright issues that may materially affect
its functions and articulate its views and recommen-
dations for appropriate legislation.
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COURT OF CLAIMS AMND COPYRIGHT
INFRINGEMENT REMEDIES

Alan Latman

Mr. Latman - Has there been much talk this morning
about the American Revolution? That other revolution?
Barbara, Mr. Brady, and Bella touched on that only
lightly? Well, incidentally I've now asked a couple of
questions and I want to say right at the outset that
you should feel free to break in at any point with some
questions.

The reason I bring up the revolution is that my
subject today is really copyright infringement remedies
with respect to the government. As we are reminded that
we are a revolutionary people we could assume that one
of the bases of the American revolution was to prove that
the proposition that the King can do no wrong is wrong.
But actually that conc pt did creep into our jurispru-
dence at least to the extent that the King (which was
of course then the sovereign of the U.S.) could do no
wrong or, in a better sense, the wrong that the sovereign
could do couldn't be righted, couldn't be remecdied.

This seems a rather harsh thing and as the Consti-
tution was written with some very important rights in
individuals, a concept arose pretty quickly that if those
constitutional rights were infringed by the government,
that of course individuals should have a right to su:
the government. That was recognized quite early. It
took very little effort to extend this to a statute of
the U.S. government which gave soriebcdy a right. If
that statutory right were violated that individual could
sue. And it was a short jump frc there, to the point
where the government, ‘acting like a private party, enters
into a contract with somebody. C(ertainly the government
should be able to be sued for brz2ach of that contract.

As many of you know, lawyers imrediately construct the
concept that a contract can be either expressed or implied.
So it took very little further time for the government

to be liable for an implied coatroct. So a jurisdication
was in time established in the U,S. Court of Claims in
Washington for suits aginst the govern—ent founded on a
right under the constitution, under a statue, treaty,

or under a contract, expressed or implied.




Well, the question then arose as to whether copy-
right infringement might not be some kind of implied
contractual violation. There crept into the remedial
stature, however, a little phrase that should have given
a warning., It said that the liability would extend in
cases "not sounding in tort." For non~lawyers you should
know that cases not only are lirigated, but they also
"sound.” And cases not "sounding in tort" were within
the Jjurisdiction of the Court of Claims and, in time,
the District Court. : -

A few people sued the gOVernment for copyright in~
fringement and one sued in the Court of Claims and it
was held, as most people would have predicted, that
copyright infringement is a tort. A tort as you may well
know, is a civil, as opposed to criminal, wrong not
“sounding" in contract! It looked as though torts in-
cluded copyright infringement and indeed that was the
holding of the court. So tnere was no remedy under this
traditional, so called Tucker Act, for infringement of

~copyright.

What about other torts? Up until 1946 you had no
remedy for any torts, not just copyright infringemen-t.
Of course one of the most familiar torts is the unin-
tentional tort of negligence. And indeed if a post-
office truck ran into your stationwagon in 1943 you had

-no ‘remedy against the government. Now thisis a very
"important concept because we tend to think of copyright
"as. a unique aresy and indeed it is unique in a number of
respects, But in- the area we are talking about now,
which is liability of the government or remedies agal st
the government, until 1946, there was no remedy agaiist
the government for any tort. The only route taken Ly,
people was to 'get their Congressman or Senator to in=—
troduce a private bill which would either make an award
or in cases would specifically give jurisidction to thg:
Court of Claims. For example, to hear the case of such.
and such collision. That actually is how it worked

In '46 Congress enacted the Federal Tort Claims

“Act which generally provided that the government was
liable for a wrongful or negligent act or omission Ly

one of its employees acting within the scope of his em-
ployment under circumstances in which a private individual
would also be liable. Let's follow through and think

for a moment whether copyright infringement now might

not come into the door., I think the answer has generally
been assumed to be no. I know of no actually cases

under the Federal Tort Claims Act, do you, Barhara? I




don't think anyone ever tried it and probably the reason
they didn't is the legislative history this requires us
to splite torts into even further categories. The Act
was actually designed to cover the post-office truck
hitting somebody, the common law garden vaiiety torts,
not fancy statutory ones like copyright inf{ringeni.nt.

So there have been no cases since '46 that test whether
you could sue the government under the Tort Claims Act.
Now one reason for that is that in 1960, as late a data
as that, a statute was passed which expressly made the
government liable for copyright infringement. There

had been for some time a specific provision for govern-
ment liability for patenti infringiment and this was a
companion prov sion in the same section, a different
subsection., This was I recall, onc of the last acco.i-
plishments that Arthur Fisher was able to See in his
life time. I remember, I think, the last public e¢npear-
ance he made was to announce progress of that bill in
1960. And what that bill did, what that law does, is

to give the U.S. Court of Claims in Washington exclusive
jurisdiction over copyright infringement.

Now there was two somewhat distinct considexations
that gave rise to this statue and this is very inportent
for those of you who contact with the government in the
informgztion area. One, as this little history showead,
was to grant relief, 1ore or less as justic would seem
to call for, and to unclog Congress with the private
bills with their unseemly and time consuming proczdures.
But there was quite a distinct consideration: There
were a few suits against individuals employees of the
government for copyright infringement., People were
getting a little desperate with all these doors heing
closed to them so they sued individuals and individuals,
indeed, were held liable.

Government employces doing nothing more than, fo:
example, reproducing a map or somethiny else on his job
was considered to be liable if indeed copyright infringe-
ment was spelled out by the proprietor. Now cne orf the
specific provisions in the 1960 statute covers that an<
says that the exclusive remedy for copyright infringe-
ment in this area will be by a svit against the govein-
ment in the U.S. Cour! of Claims. In other words, tuerec
can be no action against the individual. There can be
no action against the government contractor. But the
statute is quite clear that if a government contractor
infringes a copyright the gcvernment will be liable, not
the contractor, not the employee. It is a rather fricky
section and for the lawyers here it's 28 USC 1498(b).
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The section incorporates a couple of more limitations
on sults against the government which are not applicable
to suits in copyright in general. There are certain
situations, as I read the statute, where the connection
between the creation of the work and the government
might fall far short of beéing "government publication"”
and therefore, not within the scope of the section of
the copyright statute that.says government publicatione
are in the public domain. And yet the proprietor of such
a work would be precluded from suing the government. So
the government has carved out a rather very specific
area of liability. The sovereign has conscnted to be
sued, but only on its terms.

Another interesting and crucial point to this suit
against the government for copyright infringement is the
fact that you cannot get an injunction. One of the tra-
ditional remedic- of a copyright propriector is to stop
the thing from happening. But what you can recover ave
your damages and the language of that statute is similar
to the patent language and both I think harken back to
the constitutional provision of cminent domain. In
other words, it is practically a situation where the
government, well it is a situation, where the governmer.t
just as they can condemn or appropriate your land can
appropriate copyrighted property and their liability will
be only for damages. Now it is true, unlike the gencral
eminent domain provision where experts get into ccurt
and argue with each other about value, that you do nave
the benefit of the so-called "statutory demage” previcion
of the copyright law. This, as many of you know, is a
provision permitting the court to award certain fixed
sums oxr sums within fixed limits cven in the ~bsence of
specific proof of dollar amount. That's a helpful iing.

Mr. Knox - That'!'s something like $250.

Mr. Latman - The range will be betwzen $250 and
$5000 for each infringement. There is a provision for
even the raising of the $5000 ceiling and I suppose
there's no specific provisicn in 28 USC 1498 (b) dealing
with that ceiling so that i% prestunably the lifting of
the ceiling might even apply to the government. Now as
Paul Zurkowski mentioned to mc in the chat we had about
this subject, maybe in a cense you really have got o
compulsory license here with the governmant. That's
really exactly what you have, with the rate being fixed
in each specific law suit by the Court of Claims. It's
interesting to note, I guess, that with d1 the claior
and all the effort going into the statute that there
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have been no reported decisions: there have been no
final adjudication under this statute in the 9 years
since its enactment. There have been two cases to my
knowledge commenced and both are still pending, in the
Court of Claims. One is for the copying by the Depart-
ment of Agriculture of certain market quotations in the
fleld of eggs and dalry products and the other is for
photocopying by the Department of Health, Education

and Welfare of scientific journals. Both of these cases
are presently pending in the court.

I may add or you may ask what you do about an in-
Jjunction., Are you completely powerless? In the agri-
culture case, there is a companion action pending in
the United States District Court for the Southern
District of New York which does scek an injunction
against the Secretary of Agriculture and his subordinates,
not on a copyright theory (because as you recall the
copyright infringement provisions says that the exclu-
sive remedy shall be in the Court of Claims against the
government but based on a misappropriation theory under
the old Asgpciated Press doctrine. That case is also
presently pending. oo -
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CATV, INFORMATION and COMMUNICATICNS POLICY

Hubert J. Schlafly

We are living in a time that invites prophecy and yet
requires a certaln wariness on the part of the prognosti-
cator.. As a boating enthusiast, I might offer the analogy
of sailing across a body of water. If we do not make al-
lowance for the cur;ents, we may wind up a long way do.n-
stream from our objective. In your industry and mine, the
currents of change are wnning so swiftly that it will take
all our navigational skills to keep from being swept off
course,

I recall a statement by Dr. John R, Pierce of Bell
Laboratories, an imaginative and innovative scientist, even
if he does work for the telephone company. At a sympcsium
a couple of years ago on the communications explosion, Dr.

" Plerce . commented:

"It is sometimes easier to see where we will get in
~ the long rum than it is to know just when we will get there."

Now, Dr. Pierce is a science fiction writer of note,
and if he doesn't know, what change have the rest of us?
But each of us has his own schtick -- or 1 guess the word
nowadays is "bag" -- and mine happens tc be the CATV indus-
try and where it is...or might...or ought to be heading.

In recent months ‘I have talked about cable television
with extremely congicmerite audiences. Tiere -have been
show business types, broadcasters, publishers, educators,
advertising agency executives, financi.l analysts, bankers
(le*'s not forget the bankers), local, state and national
government officials (let's certainly not forget them} and

rnie of the rtoughest assemblages of all, our company's"
shareholders. .

All of them have sensed a special relationship of CATV
to their particular fields of interest, and it has been
stimulating to explore the implications and ramifications.
Today, it is a pleasure to be with yet another group --
reoresentatives of the .information industry. I am grateful
for the oprortunity to be with you -- to tell you about
CATV but, more importantly, to listenand learn from you.

I was particularly impressed by the insights exoressed
this morning by Mrs. Bella Linden. As she {ndicated, your
industry and mine do, indeed, have a very l-rge area of
‘common interest. I believe an affinity is implicit in the
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fact that both our industries are young -- yours the oro-
duct of the information explosion, mine a manifestation
of an equally significant explosion in communications.
Like the CATV industry, yours is a boat-rocker, a dis-
turver of the status quo. We have mutual concerns in the
areas of copyright, the proprieties of government inter-
vention and the immense social impact that we foresee for
our respective disciplines.

You are piling up information at a dizzying rate --
and with it problems, I am reminded of a cartoon thst
acconpanied a Business Week article on electronic banking.
The drawing showed an old-fashioned looking bank presi-
dent, engulfed up to his shoulders in mounds of papers
and dictating to his prim, also old-fashioned looking
secretary. The caption read:

"Take a letter, to that computer salesman: ‘'Dear
Sir, we have reconsidered our decision...'”

For all of the information your industry can generate
is worth very little unless it czn be not only stored
and retrieved but also communicated to its prospective
users, That, of course, is why I'm here today. Because
we expect to help you make sure that those users do not
remain merely prospective users.

I am not going to attempt to talk to you about your
business. You know much more about that than I do. But
I do want to talk to you about CATV and the communications
explosion, and to suggest to you come of the ways in wnich
our two industries will interact in the future.

First, let me make what seems to be a contradictory
statement. When I speak to you about cable TV, I don't
really mean cable TV, That is to say, I am using this
term for want of a better way of referring to the endless
1ist of ways for the transmission of information over a
controlled pathway -- as opposed to broadcasting it through
the air, I believe that my industry's future depends
uoon flexibility., I conceive of the CATV system of the
future using a combination of cable and other devices,
or even, perhaps, not any cable at all.

Our present coaxial cable is an improvement -- a vast
improvement -- over either the scatter-shot, specturm-
wasting technology of radio and television broadcasting
or the phone companies' ‘wired system. Similarly, remark-
able improvement has been made in the cable technology
employed today in cuomparison with the state of the art
when CATV.bedan, and this is a technology that continues
to change and improve all of the time,
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My comoany and Hughes Aircraft Company already are
exoerimenting, with the blessing of the Feder~) Communi-
cations Commission, with ~» system of multiple-channel
microwave distribution -- a form of "cableless cable", if
you will, that already is helping us provide CATV service
in Upper Manhattan,

Down the road a very short peice are a whole avalanche
of other similar developments, many of which you know
about, I have brought with me some reprints of a Televisicn
Magazine panel discussion in which the participants were
the President's telecommunications advisor, James O'Connell,
and Dr, Allen Puckett, executive vice president of Hughes
Alrcraft Company, in addition to Dr, Pierce of Bell Labs
and me, This discussion, I believe, oinooints some of the

developments we we are talking about, and some of the con-
troversies that curround them.

The Television Magazine editor who moderated this discussion
summed the whole thing up rather succinctly in a covering
article he wrote.

"Anybody who court ¢ in communications these days,"
he observed wryle, "carries around his prophecy kit. 1It's
full of futuristic terms, all useful because they can be
plugged into a luncheon speech in almost any order. The
standard pieces in the vocabulary include satellite-to-
home TV, information-response circuit, home communications
center, video cartridge, home facsimile-newspaper deliveuvy,
home computer access, wall-screen TV, electronic shopping,
laser pipe, wave guide, holographic 3D -~ the list aggra-
vates with its familiar unfamiliarity.

“It's all so easy. The technology is all here, or
clearly on its way, and the application is all there --
in a wantonly communicating future where every cye anc ear
in the world will be instantly coupled with any picce of
visual or aural information it may fancy. Expeditions of
the imagination jnto this super-plugged-in future, trip
lightly over 'when' and generally come to rest on 'son?
time'.,"

Like yourselves, the CATV industry is bent upon making
these oft-discussed marvels comne to pass -- not '"some time"
but NOW -- or at the very least tomorrow, not the day after.
To you, all of these things mean an almost infinite in-
crease in your capacity to transfer much more information
much more effectively...as you urgently need to do -- and
cannot do by any present method.

To us, this same grab bag of technolocical wonders

means an opportunity to navicate the mainstream of communi-
cations progress...to continue and to enlarge our role as
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a unique medium that has created earthquake -- if that's

" not too great a contradiction of terms =-- in the way that
several million American ‘alroady i2ceive their televis
pictures.,

Why us, you may ask, and it is a falr question. My
answer is that we are stubborn, cantankerous and, as Mrs.
Linden suggested this mocrning, simply don't believe in the
predestination of the telcphone companies to mcnopolize
the job of information transmission. Vo feel that we be-
~ long just as logically in this area as in television ==

where we have established for ours>lves despite the op-
position of most of the -leeply entrenched broadecasting
industry.

By now, most of you may be feniliar with the humble,
rather casual and certainly unpremaditated origins of CATV
as a TV reception service. What is :ost interesting and
unusual about this story ie that it reverses the usual pat-
tern. Most innovatichs, most inprovesients in our standzwed
of 1living or the way we are-entertained or communizaisz
originate in the populous areas and gradually spread to
the rural outback. This has becen itrue, almost without
exception, of everything we hold dear from indoor plumbing
to television itself. . It also was the way, incidentally,
that the telephone company monopoly grew. It took a long,
long time and eventually federal subsidies for phone cor-
vice as well as electricity to becom2 available to th=
isolated farm home -- a precedent that mey somcday ipply
to the attainment of a totally-wired system foxr TV and
informat;on transm-_,zon.

CATV did no’ follow this patitern., It begen in snall
towns =~ places like Lansford, Pennsylvania, and As'cria,
Oregon -- where merchante and cppliance dealers eracted
crude master antenna systems to encourege TV set sales.
Then it grew and g-ew, nurturecd by public acceptance anc
improving technology, until. it has achievad an alimo3t telcl
transformation in purpose, scope and expectation. CATY
is two decades old in it5 original "community antennz™
concept, and yet it bacically is 2 new industry because it
is only within the past few vears that our real oppovtunity
as a multi-channel convevor of a greal many typas orf 6LT-
vices has come clearly into focus.

It is, in chmt, a long vey indeed =-- not a5 the crow
flies, but conceptually -- from the Panthexr Vallcy in
Pennsylvania to the canyons of New Yori: City. Some time
ago, 1 made the statemcat that CATY was at present a2 coun-
try road but that one day soon i@ would pave it and turn
it into a super highway. Or, in another framec of rcicrence,
Nicholas Johnson of the Federal Communications Coimivsion
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has sald that comparing the capacity of coaxial cable to
that of the present telcphone :ystem was like "compsaring
a river to a garden hose."

If this is true with present cable technology, think
what implications lie behind such developinents as short-
haul microwave, satellite-and-cable combinations, laser
beams, wave guides and so forth!

Now manifestly, we =-- the CATV industry =-=- have no
corner on these technoloaical davelopments, no clairm to
research prcgrams or laboratoxy facilities or scientific
manpower that even begin to approach those of either the
telephone companies or dozens of others in the communicu-
tions, electronics end aerospace industries. To put it
bluntly, we 1ag in research =nc dcvelopment, in technical
proyrams, in new product ri:nsgrment. But we are beginning
to catch up, and we are jet *'.» i:n assist from organizations
with vast technological and .c.entific resources that see
in CATV the super highway or the brosd river of cormunica-
tions services that 1 have i ..tigned.

So I really am not speak:iu here about the jerry-rigged
community antenna systems of ‘e esrly CATV ploneers,
although that provided a fourd tion for our industry. Nor
am I speaking even about to¢ . = more sophisticated but
still 1imited systems. For tic cable or cable-combination

systems that serve your pur tomorrow wil) bear as
little resemblance to thos: he past and present &t (oes
today's Mustang to Henry For i rirst tin llzzie.

What our industry do- - < going for it, I think, is
a flexibility, an adaptab: . change that the pounderous
telephone company machine: ientality cannot match.

That, and a rising tide of ., ... .on on all sides that too
much monopoly is as dangerous and debilitating in ceimauni-
cations as anywhere else, and ‘huat on alternative system
or systems must be developed to cope with the new eira that
already 1is upcn us in both communications and informsiion,

At the recen* annual convention of the National Cable
Television Association in San Fiancisco, a speakar was
Dr. Edward Greenberqg, ascociate profersor of econerice at
Washington University, St, Louis, Dr. Greenberg was co-
euthor of a paper, "A Proposal for Wired City Television,"
that really shook up the TV industry when it was delivered
here at Airlie House at a hioh-level 1967 conference on
spectrum management.

Dr. Greenberg told the NCTA convention:

"In my classes, I have been fond of using CATV systems
as an example of the free enterprise system working effec-
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tively. It is a perfect example of a new industry ap-
pearing to fill a gap in existing services. Two features
make the industry's development and growth particulariy
interesting to an economist:

"1, CATV systems used existing technolugy in an
ingenious fashion to supply those services. The systcus
were not the produc: of a large-scale reseach orgunization,
but were developed by local businessmen, applying and
improving well-known technology.

"2. The industry's relation to the FCC is interesting:
its original developmeni occurred with little or no re-
cognition by the Commissionj subsequently there occurred
a period of neutrality, and moxe recently a period of
general hostility."

As Dr. Greenberg implies, our growth into & recogniz-
able industry has been macked hy a parallel increase in
problems of a political nature. Our world is full of
paradoxes. We dare to zend men tu the moon, and cormuni-
cations is flawless. Yet New York znd Washington and, 1
understand, other major cities ore experiencing a teriible
crisis in local tclephone sexvice += 3 crisis to which
you in the information industry have contributed, inci-
dentally, by engulfing the telephone company in & flood of
sexvice requirements that its plannurs fajled to enticinate.

1 never fail to be thrilled by the sight of t'azhingyten
88 we approach National Alrpost from the air, And yo! our
enjoyment of the architectural achievemants we see i3
marred by the knowlcdge of dresdful decay and degrication
in the inner city that shame us with its evidences of
human short=sightedness, indiffercnte £nd neglect.,

These are two obcious exemples of how man's ability
to achieve spectacular technological sccomplishments s
inhibited by his lnabliity to manrge and control these
accomplistment. And so why should CATV be any different?
We 2)1 know that the technology ie¢ there, w2iting for us,
But before we can bcgin to nze it, we st break down ryrisd
barriers of a political, eca. 1~. -acial and psychologicel
nature.

Chief among these are the cuosticne of the FCC's re-
gulation of our industry and the resolution of our copy-
right position. In couaterpoini tu these are other iipor-
tant considerations such a3 reyulation at the state ind
local levels, and serious differcaces of oplnion, Loth
inside and outslde the inudusiry, on Just whai futurs
directions we should properiy take.
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Like you, and 1like anyone else brushed in any way,
shape or form by either the Communications or the Copyright
Acts, we suffer from the basic fact that the former was
enacted in 1934 -~ thirty-five years ago ~- and the latter
in 1909 -- a full sixty years ago. HNeithér is relevant to
todey's world. In fact, both have been hopelessly obsolete
for many years. And yet, the longer Congress delays the
unenviable task of passing new laws, the more difficull
it becomes even to catch up with present d:velopnents =--
let alone enticipate the needs of the future.

Meanwhile, the FCC has moved -- rather hesitantly -~ into
the vacuum created by legislutive inaction. Its efforts
have been misguided, we believe, because they have been
predicatnd upon fitting CATV into the existing communica-
tions structure. That existing structure is not good
enough. Furthermore, the FCC falls persistently into a

trap common to government agencies -- that i3, the tendency
to think in terms of protecting the status quo, in this
case the broadcaster, against the newcomer.

Patience is not only a virtue but a necessity in 3
situation such as this. Patience is not easy when one
weighs® the shining technological promise that we soc on
the horizon against the ouagmire of regulatory and copy-
right problems that musi first be bridged. But we arc
heartened by a conviction that the currents are running
in our favor., There has unquestionably been an impurovement
in the attitude of members of Conoresc and of the 1CC
toward our industry. There is greater public awarcness
and acceptence. There is continuing affirmation, in sprcial
studies -~ such as the recently-relessed Presidential Task
Force Report and the Mayor of New York City's Task Force
Report == that CATV like sex is here to stay. Just re-
cently, the Ford Foundation commissioned the RAND Corpo-
ration to make a detailed study of cable 1V, and we hope
that this will give impetus to our cause.

Meanwhile, I can assure you that ve are not sitting
around waiting for more reports to Le issuad or for Congress
to act or for our opponents to give up. Our battleground
is the laboratory, the factory, the political arena and
the forum of public opinion. Mot the least of our challenges
is to find common cause with people such as you who repre-
sent present or potential use-s of cur services.

From all that I have said, you probably have the in-
pression that we are an industry in search of our ldentity,
and to a larqe degree this isirue. As 1 said at the out-
set, quoting Cr. Pierce, we do think we know where ve are
going, but it is not so easy to tell when -- or even how --
we are going to get there. Put, believe me, we have a lot
of company in this boat, :




I will try to bring this discussion into focus for you
by making a few simple declarative statements -- call them
predictions, assumptions or just plain wishful thinkkinj,
as you prefert

1. I am optimistic about a copyright settlement, al-
though possibly not in time to pass this session of the
Congress. When it comes, I think many of the regulatory
problems will fall into place as side issues of the copy-
right question.

2. The JusticeDepartment has indicated a strong interes®
in CATV as an instrument for fostering competition in the
communications field, and this will help to shape the FCC's
attitudes. Such competition obviously is desirable for you,
for us and, most importantly, for the public.

3. There is going to be a great change in the character
of what we now call the CATV industry. Inevitably, and
pertaps unfortunately, there are going to be some changes
in the dramatis personze. In the words of the old saying,
"the strong shall survive and, I might add, -- and prosper --
and the weak shall perish." New blood, new thinking, new
resources and new money are an integral part of our hope for
the future.

4, The components of the CATV system of the future will
include coaxial cable, microwave and/or laser or wave quide,
satellites and others that may now be only a qleam in sote
mad scientists' eya., The resuvlt is going to be a multiplicity
of channels almost infinite in number and aimost infinito !n
potential applications.

%. CATV is going to be continuously confronted with
choices -~ decisions to make as to just vhat we are and =hers
we are headed. We are now emerging from a period in which
we have opted to be more than a passive reception service
for television signals, Our first move has been toward pro-
viding various TV and information services of our own --
time, weather and news, stock information and local pudlie
service pregrams. Soon we must com2 to grips with the pro-
blem of how we are going to move from entertainment to other
tarvices and whether we are to be first and foremost origi-
nators of such services...or to bacome common carriers of-
fering facilities to others...or to be a combination of both.
1 think a combination 15 the answer. One thing is certain:
we cannot expect to be, nor should we want to b2, the sole
proprietor and arbiter of everything that goes over our wany
channels,

6. To some extent, ve will be assisted in m-king these
decisions by such factors as government atiitudes and the
requirements of uters such as the information industry. To
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a large degree, however, our choices will depend also upon
our own vision, imagination and courage in making rig¢nt --
and often bold ~-- moves.

7. Sooner rather than later, the composite cable-cun-
microwave-cum-satellite system is going to encompass the
entire nation and link us to the entire world. This is qoing
to be an apparatus too vast in its influence and its respon-
sibilities to be controlled by any single entity or cabal
of interests. If the CATV industry zhould not expact to
exercise such control, reither should the Lelephone indusivy
nor the broadcast incustry nor the information industiyy. It
is going to take sor.» concerted, zooperative and reasonably
unsel fish effort on the part of sll the inter parties to
achleve this goal, and the snonor ve all get started, the
better.,

Frightening and discouraging as they sometimes are,
these are wonderful times in which ‘o be alive. In a papor
contributed to the Presicent's Tesk Force on Com.nunicatiecns
Policy, the Electronic Industries Asssciotion hypothesizec
that telecommunications will tafluence the direction of
human soclety as much in the century ahead as much as grouth
and development in transportation has done in the past
2,000 years.

The man who first conceivec the idea of synchronous
communications satellites in 1945, British scientis® Arthur
Clarke, has said:

"What we are building now is thc nervous system of man-
kind, which will link together the wvhole human race, fo-
better or for worse, {n a unity wihlch no earlier age cculd
have imagined."

That applies to our communications and infemmaticn
system as a whole, #nd yet, at a tin? when daterrined and
inspired leadership is urcently need2d in this vitai ar»s,
precious little is gesting done.

We are all attendirg this aonferenre with hadf ocur minis
while the other half is on the Apolio rmoon shat that is ~»
vividly c¢limaxing the spectacular zchiv emente of cur ep-ce
pregram to date. Here we have in outstanding exanple of
what commitment and imaginatisn by jovermncat and indusinry,
working together, can do. ‘Vhat we now need 1s an equivalesn:
program here on earth., S¢ muth neecds o b: done for the be‘-
terment of mankind, bul one of the first and mos: prond:ire
areas for concentrationy ! truiv talieve, is that of ¢t~-
munications,

To communicate...to transait information in a usshle
form to those intend:d to reccolie '%...to Insiruct, to per-
svade, to Influence -+ surely this is central to all man's:
desires and asplrations.
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A PROPOSAL FOR THE PROTECTION OF
COMPUTER SOFTWARE

Elmer W, Galbi

I, INTRODUCTION

Attempts have been made to use the existing systems of
patents, copyrights and trade secrets inorder to gain legal
protection for computer programs; however, the field of com-
puter programming h2s certain characteristics and attributes
that differentiate it from the technologies that currently
fall within the scope of the existing systems. The law
relative to the protection of computer programs is just
developiny, and it would be advantageous if the law could
develop through the enactment of well-thought-out legis-
lation aimed at solving the problem oroperly rather than
developing on a case-by-case basis which might result in a
system vhich has unsuitable overall characteristics.

This report was prepared i{n response to the Patent
Office request of October 15, 1968, for suggestions as to
what type system should be provided to protect computer
programs, It sets out a proposal for a system that will
protect and stimulate investment in computer programs. The
proposca system is tailored to satisfy the special reauire-
ments imposed by the unusual charcteristics of the new axt
and science of computer programming. It is noted that the
present law for the protection of intellectusl property has
special provisions to meet the requirements of areas that
are not satisfactorfly handled by the piovisions of the
general laws., For example, phonogtaph records are treated
in a speclal manner in the copyright law, and asexually
produced plants are treated in a special manner by the
patent law. Thus, there is precedent for this type of pro-
posal,

I1. PRELIMINARY POINTS

The following preliminary points form the found¢tion
upon which the proposed system is built:

A. Some form of protection for computer programs is
desirable in order to stimulate fnvestment fn the creation
of new prog.ams and in order to facilitate the fnterchange
of programs,

B, The majority of programs do not contain unobvious

concepts but the creation of these programs can nevertheless
involve 3 substantial investment, both of money and intellect.

0~ 63 -63-




C. The system must be acceptable to users, the inde-
pendent software developers and the equipment manufacturers.

I11. GOALS OF THE PROPOSED SYSTEM

The system proposed is designed to fulfill the following
goals:

A. The system shobld be structured to advance the
general public interest,

B. The system should provide an attractive and practical
way of protecting investment in programs, compatible with the
business needs of both the creators and the users of computer
programs.

C. The c¢reator of a program shald run no risk of in-
curring inadvertent llability under this sytem.

D. bThe protection should be inexpensive to obtain;
one should be able to obtain this protection in a timely
fashionj; and the system should be easy to administer.

E. The system should facilitate and encourage the timely
dissemination of new concepts in order to foster a continuing
advance in the state of the art,

IV, GENERAL DESCRIPTION OF PROPOSED SYSTEM

This report proposes a registration type of system
which provides protection for the investment involved in
creating a workable orogram rather than for the discovery
of new concepts or new principles. Under the propcted
system a registered program cannot be copled, executed,
translated, etc, without the owner's authorization.

At the time of registration a copy of the program per
se and a description of the concepts used in the program
will be deposited with a registrar. At the option of the
party who is registering a program, a detailed description
of the program (e.g., detalled flow charts, etc.,) may also
be deposited if one wants to gain protection for this mate-
rial, The reglstrar wil) maintain the program per se and
the detailed description in secrecy until the end of the
period of protection, but he will make publc the description
of the concepts. The person who reqgisters a program may
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attempt to keep the registered program secret or he way
divulge the program to any extent that he desires. The
only examination required at the time of registrat’sn ls
a determination that the format of the descriptlon of tic
concepts is in proper form.

Unauthorized copy, translation, use or transfer of
physical possessicn of a registered program or ¢f the reg-
{stered detailed description would subject one to liability.
No 1iability will be incurred under this citem by cne wid
uses the published conceptual description te indepencently
create a new program,

This proposal does not involve any changes in the
patent system, Tnus, the patent system will contirue tc
exist in its present form, If somecne believes he has
developed a patentable concept, he may seek pateat proic:a-
tion for that concept. He could, if he desired, aleo ve-

- . gister the detailed program, providing he disclosed the
‘ concept for which patent protection had been requested.
Hewever, it is felt that the system Leing proposed pr-s \-¢
a viable alternative for those seeklng to protect cory. . .-
programs, most of which do not involve unobvious contz; s

V. DETAILED DESCRIPTION OF PROPOSED SYSTEM

A. The following events occur at the time of reqle-
trationt

1. Disclosure of Conceptst At the time of recis-
tration the originator of a program submite to tio
registrar a conceptual description of his projran, 7.«
registrar will publish and distribute copies of this
conceptual description at a nunlnal charge. ‘hers i+
no liability {f someone uses this published descriztizn
of concepts to write a progren which does the siue
thing as the registered program., A definition ¢i &t
constitutes a conceptual description is given in
Section V.D. of this report.

2., Deposit Copy of Program Itselfi A ceny oi the
program itself must be deposited at the tlme of regle-
tration, (It is assumed that the registrar will es-
tablish standards for ¢opy, probably in microfilm i
make storage feasible.) The reclietrer vill eoliteir
the program in secrecy. The program must be a Scr:et
of executable instructions. A cefinition of what cen-
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stitutes a registerable program is given in Section
V.D. of this report.

: 3. Deposit Copy of Detailed Descriptive Materials
Optionally, (if protection is desired for it) the
registrant may deposit a copy of the detalled descrip-
tive material which underlies or supports the program.
The registrar will malntain such material in secrecy.
A definition of what constitutes detailed descriptive
material is given in Section V.D. of this report.

4, No Examination: There will be no examination
at the time of registration other than to ensure that
all of the required items are included and that the
format is proper. The registrar will not test the pro-
gram at the time of registration; however, the fact
that the program was not in a language that could be
executed on a computer existing at the time of regis-
tration will be a defense to an infringement charge.
The fact that a program as registered has "bugs" will
not invalidate the registration,

5. Oath Required at Time of Registration: A pro-
gram which is registered may contain sequences of in-
structions which were copies from other registered
programs or from other unregistered programsj however,
at the time of registration an oath or declaration must
be filed identifying what part of the program being
registered was copled. A seauence of instructions
which §s 8o short that it is reasonably possible that
two people could independently write it, need not be
identified in the oath even 1f such a sequente is
copied. Fallure to identify parts of the program
(other than short sequences) which are copled will
invalidate the registration.

6. Fees An appropriate fee (in the general mag-
nitude of $100) would be established by the registrar
to cover the costs of administration.

B. The following points relate to the enforcement of
the rights conferred by rejistration,

1. Only Relatively Complex Sequences ate Protect-
abler A registration will be unenforceable if it can
be established (by testimony of experts) that the se-

o quence of fnstructions is of such length and cosplexity
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that it s reasonably possible that two people could
{ndependently come up with the same sequence of in-
structions. The effect of this provision is that while
one ‘can register short, simple sequences, the regis-
tration of such sequences is of no value, It is noted
that a short sequence in a high level language may ex-
pand into a long sequence when compiledjhowever, tio
people could write the same shoit sequence which would
compile into substantially the same long sequence.
Thus, a fairly long sequence in object language may not
meet the required level of complexity ne-ded for pro-
tection 1f such a sequence was generated by a compiler
starting from a short sequence in high level language.

2, The following actions constitute infringements

a. Any unauthorized duplication of a regls-
tered program, of a registered detalled description,
or of a translation constitutes infringement. (A
definition of whet constitutes a translation is
given in Section V.D. of this report.)

b, Use of & iegistered program, a registercd
detailed description, or a translation in the pre-

~ paration of another program constitutes infringe-

- ment, The test is, did someone mcke reference *o
your reaistered sequence of instructions or to your
registered detalled description as an ald in writing
his own program. This would be difficult, if not
impossible, to prove in individual cases, but it
could probably be proven if someone did this ¢ a
regular business practice,

» _ ¢. Any unauthorized transfer of possession of
a registered program, a registered detlailed des-
cription, or a translation constitutes infringenent,

d. Causing any machine to execute elther a
registered program or a translation of a registered
program without authorization of the owner con-
stitutes infringement.

3. At the time of an infringement suit, the follow-
ing ftems would be at issue:

8, Did the infringer in fact do one of &l
prohibited activities which are specified in para-
Q graph 2, above? (Can be done circumst-ntial evidarce.
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b; Does the program have the required complexity
level? (Can be done by expert testimony)

c. Does the description of concepts originally
deposited with the registrar meet the required
standards of completeness?

d., Did the originator appropriately mark his
program?

4, Remedies

a., Anyone found guilty of an unauthorized
activity will be prohibited from continuing the
activity and he will also be required to pay dam-
ages. (What constitutes damages is defined later.)

b, If a court finds that someone's charge of
infringement or that someone's defense to a charge
of infringement has no substantial basis, that
party will be required to pay the other party's
costs and attorney fees.

C. Miscellancous Provisions of the Proposed System

1, Term~of Protectiont The term of the protection
period will be ten years.

2. Hardware Bnbodiment: 1In order to prevent people
from using this system to prtect hardware, the infringer
must be using or copying the registered program in a
form which would of itself be registerable, It is
noted that in order to be registerable a program must
consist of a serles of machine executadble instruction
is given In Section V.D. of this report. It is further
noted that the execution of a program which is stored
in memory (including "Read-Only" memory) is an aotivity
requring autherization,

3. Marking Regulirements: The owner of a registered
program has an obligation to ensure that coples carry
an appropriate and evident marking that the program is
tegistered or that he intends to register the progranm.
A program must be registered within one year of the
time that a notice of intent to register is placed on
the progtam, Failure to mark will make the registration
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unenforceable. A nonhuman readable representation of a
program {e.g., a magnetic tape) must be marked on a label
{n human readable form, and in machine readable form on
the item itself. (Note that an alternate provision with
respect to marking is given later.)

4, Disclosure Prior to Registrationt One may gain
the protection offered by this sytem for a period of one
year without actually registering a program. The pro-

tection is obtained by placing a notice of intent to
" register on the program and any copies that are brought

into existence within that year. The purpose of this
provision is to ensure that if a program becomes public
within the first year of its existence, elther due to
the need to test the program or for scme other reason,
the protection is not lost.

5, Reglstration of Modifications to an Existing
Program: Updates or modifications of a program may be
registered. The registration of an update or of a modi-
fication is treated as a separate registration. Portions
of an original program which are copled in an updated
or modified program are identified in the oath. Anyone
may use the original program when its protection period
ends, If one does not register any updates or modifi-
cations during the protection period, they may also be
used free when thc original program protection lapses,
assuming that they have been obtained in a manner which
is not otherwise illegal. 1If one does register one or
more updates or modifications during the term of pro-
tection, each package of updates or modifications will
have its independent protection period,

6., Gazetter A gazette will be pulhlished with an
abstract of each program which is registered and with an
indication of who might be contacted for a license. The
gazette will be in a form (looseleaf or machine readable)
to facilitate filing Ly categories. The abstract will
be provided by the registrant but it will be edited by
the registrar. The abstract will generally be shorter
than the conceptual description.

7. Distribution of Programsi The registrar will
not distribute programs during the protection period,
but he will sell {at the cost of reproduction) the con-
ceptusl description. At the end of the protection period,
the registrar will sell printed copies of the program
and of any registered detailed description (at the cost
of reproduction).

8. Marketing of a Program by the Owner:t The owner
is free to establish whatever marketing and distribution
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arrangement he chooses for his programs. It is apparent,
however, that since the published conceptual description
must be sufficient to enable one skilled in the art to
write a program to do the same thing as the registered
program, the cost of a license to reproduce or use a pro-
gram will have to be less than the investment required

to write a program from the conceptual description.

D, The following definitions are a vital part of the
proposed systems

1. Registerable Program: Any series of machine
executable instructions can be registered. The instru-
tions must be in a language that either (a) an existing
computer can execute or (b) an cxisting computer plus
an existing program or programs can execute. If the
series of instructions is in a language that requires
a computer plus a program for execution, the program
required to execute the series of instructions must be
a program that is capable of performing useful tasks.
State differently, if the program which is being re-
gistered is in a language which must be compiled or in-
terpreted, the compiler or interpreter must exist and
must be one which can produce a useful translation or
result. In accordance with the above description, pro-
grams in languages such as COBOL and FORTRAN, machine

) code or Micro Code, etc., can be registered. A program
which has "bugs" can be registered so long as the pro-
gram includes some sequence of machine executable in-
structions. Any form or representation of machine
executable instructions 1s considered the same as the
machine executable instiuctions themselves. Thus,
magnetic tape and a print out are similarly treated.

2. Detai. »d Descriptive Material: A detailed
description of a program is descriptive material which
would make it reasonably possible for one skilled in
the art to write essentially the came sequence of in-
structions as the sequence of instructions in the pro-
gram which the descriptive material describes. The
description or specification of the language used in a
program, or the description of the input or output of
a program is not part of, nor does it constitute, de-
tailed descriptive material,

3. Description of the Concepts in a Program: A
description of the concepts in a program must include
a disclosure of all significant concepts which were
employed in writing the program. The conceptual des-
cription should be in such terms that a skilled pro-
grammer could take the descriptive material and write
a program utilizing the concepts described to do sub-
stantially the same thing as is done by the registered
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VI.

program, Thus, the conceptual description would include
a description of what the program does and a description
of any new techniques used in the program. The amount
of detail required in disclosing a concept will depend
upon the novelty of the concept. For exampie, today

one could merely say, "Use an oscillating sort routine,"”
whereas several years ago one would have had to describe
the concept involved in an oscillating sort routine.

The registrar will issue guidelines for the re-
quired format and content of the description of concepts.
The test of whether the descriptive material is adequate
will be one of "substantial and good faith compliance"
rather than cne of whether certain rules were strictly
followed. ’

4, Translation of a Programs A translation is de-
fined as any program which has the same sequence of in-
structions as the sequence of instructions in a regis-
tered program, with the exception that the instmictions
are now in a different language. The test is, whether
there is an identity in the sequences of instructions

“in the two programs such that one could not reasonably

come upon the new sequence without reference to the
registered sequence. Thus, any program generated from
a first program by a2 machine constitutes a translation.
Furthermore, if someone looks at a program and writes

a similar program in a different language, this consti-
tutes a translation.

5, Damages: Pamages shall be equal to the lesser
of (a) three times a reasonable royalty or (b) the cost
of independently developing the same program.
ADVANTAGES OF THE PROPOSED SYSTEM CVER EXISTING SYSTEMS

A, Advantages of the new system as compared to the

Patent System

1. Advantages that the originators of programs
gain from the new system:

a. It is inexpensive to obtain protection under
the proposed system.

b. In the proposed system the program itself
may be maintained in secrecy.

c. In the proposed system all programs can be .
protected whereas, irrespective of how the patent
law develops, under the patent law only programs
which have inventive concepts are susceptible to
protecticn,
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2, Advantages that the general public obtains from
the new systems

a., There is no possibility of incurring in-
advertent liability under the new system.

b. In the proposed system there is an immediate
disclosure of concepts.

¢. The proposed system will encourage people to
invest in developing programs.

B, Advantages of the new system as compared to the
Copyright System

1. Advantages that the originators of programs
gain from the new system.

a. In the new systemthe program itself and
detailed flow charts are maintained in secrecy.

b, The new system specifically defines a broad
scope of protection. For example, reference to a
registered flow chart in order to write a program
is prohibited. There is much doubt about the
scope of copyright protection with respect to
computer programs. The proposed system would set
some definite guidelines of protection that busi-
nessmen could rely upon,

2, Advantages that the general public obtains from
the new system:

a. The concepts used in progrms are specifically
disclosed. If the program itself is merely re-
gistered as in the present system, one might have
difficulty discerning the concept.

b. There is a shorter term of protection under
the proposed system.

C. Advantages of the new system as compared to Trade
Secrets

1. Advantages that the originators of programs
gain from the new systems:

a. Under the proposed system protection is not
lost if the program or flow charts become public,
whereas under trade secret law protection is lost
if the material becomes public.

-72 -



2. Advantages that the general public obtains from
the new system:

a. The proposed system advances the public
interest since divulgation of concepts is required
in order to register a program,

VII, ALTERNATE FROVISIONS TO BE CONSIDERED; THESE ARE COMPATIBLE
WITH THE PREVIOUSLY DESCRIBED SYSTEM

A. Concepts Secret for Two Yearst The description of the
concepts in a program would be provided to th- registrar
when a program is registered, but the registrar would keep
this description secret fo: some period such as two years
from the date of registration. This would increase the bene-
fits which the person registering a prcgram receives., The
system would then be onc where the description of the concepts
became public after two years, hut where the program itself
(i.e., the particular sequence of instructions) would be kept
secret by the registrar and protected from copying for some
period like ten years,

B. Shorter Period of Protection V:nen Concepts Kept
Secret: The above provisions could be made availahle at the
option of the person registering a program and, if he chose
it, his period of protection would be made shorter. For
example, if one chose to keep his concepts secret for two
years after registering a program, the program would be pro-
tected for eight years, whereas if the concepts were made
public at the time of registration, the program vould be
protected for ten years,

C. Optional Examination: Provision could be made for an
examination at the time of registration to ensure that the
description of concepts was adequate. This could be at the
option of the party rcygistering a program and it would have
a fairly large fee attached. By having his description of
concepts examined at the time of registration, ore would
prevent this from being used as a defense at the time he
attempts to enforce the registration.

D. Alternate Type of Marking Requirements: Instead of
requiring marking as proposed, one could be encouraged to
mark by saying that if the infringer had notice, the damages
would be twice as much as they weuld have been if he didn't
have any notice. ‘ihis would have the advantazye that an in-
fringer would be liable if he had notice, i.respective »f how
he received notice.
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Providing Access to Information in Machine Readable Forms

Part I - Fred Ensley

I would like to address my remarks this afternoon to
our practical approach to the problem of protecting data when
it is in machine readable form. My company, Standard Sta-
tistics has been in the machine readable data business since
the Model T days of the computer., Our service,known as
Compustat, was started back in 1960 when we began key-
punching data from annual reports on Standard & Poor's 425
industrial companies. The original intent of this data
collection effort was to provide our analysts with some
better tools for recommending stocks. However, it soon
became apparent that some of Wall Street's larger insti-
tutions were interested in playing with this new toy, also.
So, in 1963 Compustat entered the market place.

In the next few minutes, I would like to briefly des-
cribe our service, outline some of the protective features
in our contractual arrangements with users, and briefly
mention some of the ways in which we attempt to police
these contracts, The Compustat data base consists of sev-
eral million pieces of information.” You might think of
this data base in terms of a three dimensional matrix in
which one edge is 20 years of information; the second edge
is up to 200 data items such as sales, net income, etc,
and the third edge is the 3500 companies in this file.
Compustat is unique in that each data item conforms to a
specific, copyrighted definjtion that was developed by
Standard Statistics, For instance sales, current assets
or net income is defined in such a way that our users will
have the ability to make comparisons among all companies
and all industries.

These several million items of information are packaged
into nine different units and ou> customers may lease any
unit or combination thereof. For instance, our 2700 in-
dustrisl companies are broken into two major files, annual
information and quarterly information. Within each of
these main groups we subdivide companies into units of 900.
(This magic number of 900 was arrived at several years ago
when it was determined that this was the maximum number of
companies that would fit on a 2400 foot real of tape at
566 bpi and it has remained at 900 ever since.) By 1972
we plan to expand this file to include 7000 companies or
nearly all companies of investment interest.
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The Compustat data which was initially delivered o our
customers on punched cards:i$ now delivered via magnetic )
tape and more recently by electricel impulses over telephone
linesy, 1 e machine to machine communication, With each ad-
vance in delivery techrology it has become more difficult,
so we find, to adequately protect our data.

Now let me mention some of thz ways in which we at~
tempt to protect a preprieta-y nature o our machine read-
able data base. First of a!l, Standard Ytatisticy insists
upon a signed zgreement with anyone who has access tec our
Compustat data while it is stil) in machine readable fozm.
We do not attempt to arrive at a signed agreement with
. anyone who would care to take it in hard copy. Cempustat
is marketed via leasinr. arrangerants. It is not sold out-
right. Users are zllowed access to the information for a
period of time. He agrecs not to transfer, assign, remove
. the tapes from his premises, or to make revision to the
tape, duplicate the tapes, or permit others to do so withoul
our consent. We do allow him to duplicate tcpes as a nor-
mal part of good conputer practices, however, thes sam>
conditions apply to the duplicated tapes as they do tu the
original. There are the contractual conditions when Stan-
dard deals direstly with a user.

In about 1966, a third party entered the scene. It vas
then that we first enccuntered companies with the ability
to allow users to interact directly with our data eitier in
a romote batch or conversa:ional remote. Data was tlus
being passed through an intermediary, still in machinc
readable form. At this point it becomes rather difficult
to assure that our data is protected. IMinetheless, we do
have agreements with time-sharing c¢companies and hex2 is &
summary of their content: First, we continue to incist on
contracting directl' with the final uuer of cur data even
though he deals through a time .sheiring operation and may
never ask for information via ta.cs from us. Seccondly, w2
have an agreement with the %ime sharing system which ztates
a few other points. First, time sharing agrecs-to protect
a proprietary nature of Compustat and not to redistribute
the information to anyone other than its existing users.
Time sharing also aorees thal each system users of Co-pustct
will only be allowed to access that data to which he con-
tracts directly with uc, Thirdly, time .sharing agrees in
his contracts with his users - our customers - that the
user cannot duplicate information obtained thrcugh time
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csharing., We therefore have contractual arrangements pro-
trcting Compustat data between Standard and the user, be-
tween Standard and the time-sharing company, and between
time-sharing and the user. While this procedurc nay seem
rather cumbersome, and I would be the first to admit that
it s, we feel that it is something we must follow to ade-
quately protect our machine readable data.

To assist in the enforcement of these protective mea-
sures, we make several cther provisions in our time-sharing
contracts, First we ask that each time sharing system give
us the name of everyone who is using their system, and the
data to which he has access, Second, we insist that time
sharing show us what his monitoring system allows the user
to access only at that information to which he subscribes,
For instance, one of our subscribers, a utility company
for instance, might only be interested in the utility file,
He wants to access it through a time sharing operation. We
insist that the time sharing operation prove that he can,
in fact, restrict the utility company from accessing any
other file,

These protective procedures assure us contractually at
least that the time shariny customer is paying us for what
they use and that they will not misuse what they get. The
one thing that we have not truly been able to guard against
is an unauthorized use of our data by someone who never
subscribes directly with us for data. How do we keep these
people from accessing data through a intermediary system?
This is a problem we are working on., I have nothing I can
tell you today except that at the present time we do have
several time sharing system using our data. We have found
that it is sort of a self policing operation because if one
time sharing operation hears that another competitive system
is allowing someone to access data without authority, he
will complain to us. No, we have not had any violations
that we know of. We hear of things, we check them out, but
so far we have stayed out of court,

So these basically are the arrangements that we have
been forced to develop over the last 6 or 7 years. We are
still working on them, and we are very much interested in
what the IIA can and will be doing along this line. We do
feel, however, that our contractual procedures have served
us well, and we have been happy wi th them.
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Providing Access to Infotmayioﬁ in Machine Readable Forms

- Part II - Dr, Eugene Garfield

k)

. Six Yeafslagq at a Symposium on "Reprography and
the Copyright Law".sponcored by The American Univer:ity,
I gave a:talk on copyrisht from the viewpoint of a pub-
1isher of informaiion products and services who depended
~ to a very large exient on new ideas and new technology
* for producing tha2. products and for developing a market
- for these services.

Most of the remarks I made then are valid today.

" If 1 erred at all, it was in not recognizing the seri-
ousness and intensiveness of some of the problems ISI
was confronted with at that time. I tended to believe
that some of the problems of proprietary rights I dis-
cussed then, while very real, were exaggerated. I know
now that I underestimated the impact they would have on
ISI. Our problems are -the problems of the information
industry.: They are different and more serious to us

- than the problems of the  publishing industry and they

" have been orly partially understood by the publishing

- industry... This is why <this Association was formed.

What are some of these problems I have alluded to?
They are the problems of proprietary rights. They are
the problems of copyright from the viewpoint of the
originator of information, the repackager of information
products and the user of :information. They are the pro-
" blems of obtaining equitable compensation for the use
“of information which can:be freely copied or ephemerally
- displayed. They are the.problems of access to Federal
- information resources. And they are the problems as-
sociated with the rcle of the not-for-profit professional
society acting as a publisher, and often as a competitor
to the commercial oigenization engaged in, seeking out
and serving the same 11n1ted ma;ket.

Most of the things I want to discuss are the direct
result of my experiences ih-founding and building an
innovative_ company which; has to a large extent, de-
pended for its growth on making rapid and effective
use of modern information media, inethods and technology.

The same technoiogy that has made it possible for

us to offer these new and valuable services has also
caused a set of problems for us as publishers which we
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find very difficult to overcome. One of the most
important of these problems results from the inability
of copyright law to preserve our proprietary rights in
our products. . S

. Of course, I assume that all of you believe that
a proprietary right is a fair right. In the area of
information services, it is obtained by adding value
to discrete bodies of information by reformating, re-
organizing, repackaging and servicing from the data
base all of ISI's products and services.

The SCIENCE CITATION INDEX is a comprehensive,
multi-disciplinary index to science based on the ob-
servation that when one article cites another, there
must be a subject relationship between the two articles.
Processing 350,000 source items containing 4,000,000
cited references per year into a comprehensive index
is by po means an inexpensive task. The extraction of
the references from their sources and the reorganizetion
and repackaging of these references into a good working
tool results in value added which deserves protecticn,
whether the corpus is offered, as a printed publication
or on magnetic tape.

The well-known CURRENT CONTENTS series is a straight-
forward example of repackaging. While the mechanics of
reproducing contents pages from selected journals is
relatively simple, the acquisition process is expensive
and the evaluation and selection process is complex.
Many large industrial libraries have been tempted to
copy the process for their own corporate users, cnly to
find out that the process is too expensive for a limited
user group. In this case, the value added is not only
the repackaging and selection, but also the marketing
which spreads the cost.

ASCA, the Automatic Subject Citation Alert, is an
SDI service. User profiles are matched weekly againit
that week's accessions to ISI's data base. The value
added in the data base has been mentioned earlier. New
costs are acquired by ISI in order to make this service
work. They are the very high costs of programing, the
costs of editing and keypunching profiles, computer and
print running time, mailing of references, etc. These
are the values added in this case.

‘ There are other such publications and services
prepared and marketed by 1SI: INDEX CHEMICUS, the

INDEX CHEMICUS REGISTRY SYSTEM, CURRENT ABSTRACTS IN

CHEMISTRY (January 1, 1970) and the Original Article
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: Tear Sheet (OATS) and the International Directory of
Research & Development Scientists (IDR&DS). There is

no need to détail them in this presentation. I believe
I have made my point that a lot of capital, intellectual
ef fort, organization, processing, etc., goes into pro-
viding the simplest to the most sophisticated information
"product. They are proprietary without question, but how
can the proprietor assure himself against abuses by the
user who has the technical capability readily at hand

of going beyond the sales contract and duplicating the
product or servicing more users than agreed to between
himself and the seller?

Current copyright law and the Revision Bill do not
take into account what we call in the information science
profession, the secondary information services.

If there is one thing clear about our copyright law,
it is that it has always had the dual objective of pro-
viding a clear-cut proprietary right to the individual
or corporate author in exchange for an assurance of
dissemination of his writings. The assumption was
always present that the only equity damage that could
be done to him would bé .through the publishing of a
pirate edition of his work. Registration of a text with
the Register of Copyrights constituted the establishment
of a prima facie evidence for priority in a work which
could be used in court by the proprietor at any time
during the life of the copyright. :

While the Government has displayed a very active
interest in recent years in the dissemmination of pro-
fessional information, it has not showr. an equal interest
in protecting the rights of the copyright proprietor of
the information. The instances where it has violated
the spirit and the letter of the laws should administer
are many, and 1t is not necessary for me to list these
vases to an audience that has been involved with these
problems for a decade.

Infringements, for the most part in the past, were
large and easily discovered. It payed a copyright oviner
to take an infringer to court. Successful prosecution
of the case meant an injunction against the infringer
and a substantial financial recovery for damages.

‘The technology that has made it possible to produce
some of the information products I have described, has
also provided the customer with the potential to easily
reger.erate at will what he considers the useful part of
any proprietary, formated information base. Contrary
to his myopic belief, his action i¢ harmful to the copy-
right owner. One theme that runs through all copyright



cases where the defendant has called on the doctrine of
“falr use" as a defense is whether the defendants ex=
tended use of the information by copylng has caused the
loss of a sale or the loss of a potential sale. This
concept has been captured in the Copyright Revision Bill,
- Sectlon 107 -

"In detexmining whether the use made of a work
in any particular case is a fair one, the factors
to be considered shall include:

(1) the purpose and character of the use;
(2)'the'natur¢ of the copyrighted work;

(3) the amcunt ‘dnd substantiality of the portion
used in reiation to the copyrighted work as a
wholej and

(4) the effect of the use upon the potential
market_for or value of the copyrighted work."

Fattor 4 coupled with the other factors may be ex~
cellent guidelines to a court. However, I am very much
. afraid that they will do us, in the information industry,
"1little good. For example, the user has the capability
to easily convert a single ASCA profile into one serving
many. . He will always reason that he has not affected
the potential market for more profiles of a certain class
of users because they won 't have purciiased them anyway.

. The specialized inform tion products and services

produced by members of this Association are quite expen-
sive to produce. Many of the publications have a finite
market. During the past few years, we have started to
market our data bases on magnetic tapes as have a number
of other members-of the Association. This is a high-risk
business. There is virtually no generalized rmarket ex-
perience available for guidance, no established pricing
or leasing. formula has emerged and no standard contract
fair to the seller and the buyer has been written. Each
contract must be cut out of the whole cloth.

We don't really know what limits to put on the
leasee's use ‘of the tapes. For example, if he is ac-
quiring the tapes for selective dissemination purposes,
how can we decide which classes or what quantity of
potential users shduld be served from the tapes? Should
the limitation, if any, be quantitative, geographic, or
according to the customer's corporate structure?




These problems are corplex and we probably can
take some solace in the fact that in time we shall
develop enough experience to know what kind of a con-
tract we want. However, there is, at present, no way
that we can assure ourselves th 't the customer is limit-
ing his use of the tapes to the terms of the contract.

Many librarians have said that the sale of a text-
book, reference work or journal to a library also re-
duces the potential sale of any of thesc works to the
ultimate user. In spite of this, they continue; the
publisher has been anxious for the library market. They
neglect to notice that the availability and accessibi-
lity to a work is limited in some inverse proportion to
its popularity. Therefore, the publicher could assume,
despite the availability of a text in a libraxry, that
greater popularity would produce larger sales.

. The same is not true of magnetic tape data bases.
The use of the data base can increase from year to year,
but it doesn't follow that thz proprictor can benefit
from this success. Of course, he has an alternative.
He can anticipate the worst ccs. of an unlimited amount
of piglets sucking at the same nipples. But how much
can he charge for the pig?

Not all of our problems concerning proprietary
rights have to do with what we market. Some have to do
with what we should be able to acquire, format and
repackage. The Frcedom of Information Act specifically
requires that Government information be niade available
on an equal basis to all who want it. The only limi-
tations are the obvious ones: no security information,
personal information, proprictary information; etc. will
be made available by Goverrment agencies. As a matter
of hard fact, the so0-called open information is still
not available except to certain kinds of customers. I
will not take the time to go into detail here, except
to note that it is s¥ill a struggle for a comnexrcial
corporation to obtain Government g2nerated, uaclassified,
non-groprietary and rion-personal data bases. While I
grant that no single cocrnoration has an exclusive right
to the Governmant'c date bases, I think that we all
should have access to them at will and that we should
be allowed to repaclage them in the most ingenious ways
that we can for the niarket.

The last subject I want to touch upon is the selec-

tive support by %he Fecercl Goverrment of certain favored
professional societies in their publication ventures. I
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am not against the societies. I have been on the
councils of some and the editorial boards of others.

I have been more than a dues-paying member of any
society in which 1 hold membership and 1 fully realize
their need for income. But I fail to understand why
they are constantly competing - alded and abetted by
the Government - with some of their members.

Of course, we do not have an unlimited proprietary
right to all data bases and information packages. We
certainly do have a right to any we create ourselves,
and we should only have to be concerned with competition
from other commercial organizations. We should have an
equal opportunity of access to any Federal data base.
And, at the very least, we should be allowed to compete
on an equal basis with hot-for-profit organizations to
provide any service the Government may decide is re-
quired for the public at large.



COOPERATING NITH THE GOVERNMENT e e

befrey Norton

Jéffrey Noxrton - ¥ had wanted to suggest that we
plen. to close the formal part of the meeting on a high
note and was.therefore going to suggest that Norton

- Goodwin be the last speaker and I'm glad you anticipated
it. Well our topic of coordinating with government and
non-profit associations is about as broad and wide as
‘you could picks’ Certeinly one of the best ways to co-
operata with-the government as far as I'm concerned is
to sell'em something. That, however, is not the purpose
of the discussion here. What I do want to talk to is
cooperdion with. the government and non~profit associa-
tions in operating an information system. That's im-
plicit in the title. .

~ The key word here in addition to operating a system
1s ohe of cooperation and basically no one cooperates for
cooperation sake. People cooperate if they think you
can give them something or that you cen get something
from them. Each party has to contribute matters of sub-
stance and said matters of substance further have to be
clearly recognized by the other party. Until such a
time as both parties in almost any cooperating arrange-
ment recognize the value of the contribution of the
other they are highly unlikely to get together.

" There is some historicel context here having to do
with the information business that's relevant to this
topic. This essentially is well lot me ssy having been
in the publishing industry since just after the second
World War, I think we in the industry were realss basi-
cally and let s vacuum develop. Traditionslly the pub~

* 11shing industry has been thst part of the private sector
that has served the information needs of soclety.

I1t's quite clear that new needs arose that the h-
dustry at thst time did not respond to for a variety of
reasons: There are many other things that were occupying
their time and interests. Paper hadn't been available
during the war. So after the war there were a lot of
books that had to be printed and distributed. For a
variety of reasons, in any event, the government identie
fied a vacuum that needed to be filled end quite properly
seld 1ts time we had better £111 this need. 1t created
systems, many of which we are still opersting, and I
think really performed a most necessary and valuable

Q service. As a tax payer I ¢sn only applaude it,
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What is now happening, in my own opinion, is that
even the creation of this association is starting to
show, that we, as a part of the private sector that
wants to serve the information needs of the society,
are ready to get with it. In effect we are starting
to.recognize some of these government sponsored programs
in fact have potential for us as a business enterprise
all of which brings me to the point that we recognize
something of value in what various ogencles aud the
information programs they are developing.

If you will, we iecognize these agency sponsored
or agency developed informatlon tervices as being authors.,
They have something that we would, lot us say, publish.
We ought to mention at thc sane time the government
agencies are starting to recognize something of value
that the private sector can cont=ibute.

They are really looking to the private sector for
probably three very basic reasons and first of these
I think is advertising and promotion. If I may go back
to my author analogy, suthors create something and the
most common point you have with any author is adver-
tising and promoting it. He wants to feel that the
world knows his baby is created. He wanis it mentioned
and described to every potential user and customer. I
think the government 2gency acts precisely in this case
1ike an authsr., We have disctussed the GPO earlier. The
GPO does not see its role as one of primarily adver=
tising and promoting a product, The agency recognlzes
that the private sector may be a way to get their pro-
ducts aired, and that's the first and most important
requirement from my exparience.

Secondly, they like packaging. By an large thay
feel they can get better design on the way it looks.
Again this 1s not a function in my opinlon of the GPO.
The GPO's function is to get it out on o schedule,
usually slow. Their charge is not necessarily to make
it look good. Their charge i entirely different. So
I think the agency feele that tie private sector can

" enhance that,

And third and perhaps in the long run, the most im-
portant, 1 think that cooperating with the orivate
sector offers a government agency potentially an avenue
to making the whole program self supporting.

1t seems to me that the e have been enough examples
of information services that have been stsrted, very
excellent ones, that have fallen victim after 3 few
years, sometimes 10 to 12, to the vagaries of funding.
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Here again an author, if I may sue the agency again as
the author, has an idea, has developed the system with
a great deal if himself in ‘it and he would like to see
that this product can go on evein if there's a change in
the funding requirements or the interests and emphasis
of Congress. ' They are looking now to the private sector
. as offering potentially a way to insure continuation of
their products.

. And 1 guess 1'm here because we did recently con-
SRR ~ clude a cooperative contract with one agency. I think
T ' . : . it was innovative and 1 hope a precedent setting ar-
rangement; and I'l} describe that briefly.

The Office of Education is as most of you know,
maintaining the ERIC network which basically is a counter
"part of other information systems sponsored by NIH by
NASA, AEC and son on. It is primarily a system to
e ' identify, orqanize research information or new infor-
;e ' - . mation in the fields so that it can be used by other
T A - researchers or the community that it is trylng to serve.
- : Most government agencies either went the route of
developing the system for developing, operating and
“maintaining the -systeéem entirely within its staff. Some
have gone to sponsored information systems in other non-
profit associations which I think Norton will talk some
. more about. 1 think what is almost unique in the ra-
tional of .the Office of Education is that they would
like to work with private incustry.

" - Thelr goals enbodied all three of these things

~that I mentioned but I think quite clearly in their
mind is the idea that in the long run it perhaps would
be' possible to eliminate what is currently several
million dollars on their budget line for mainteining
this network, that there couldn't perhaps come a time
where the user would find this of sufficient value to
pay for the operation of the system and that being the
case the office would not have the cost of that opera-
tion in their budget and could do other things.

) The wholo program is an interesting one becsuse
during the first phase of it the Office of Education
contracted first with 19 universiiies in as each one
is specisliz2ing in a given subject area and processes
the information in a particular field such as vocational
education information. The information they procass
then goes onto a private sector firm, North American
Rockwell, which has developed all the computer systems,
processes, stores the data and makes abstracts of thenm.
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The material, thée physical resoarch paper abstracted,
then goes ¢n to the National Cash Register Co. which
microfilms it. The publication which indexes the re-
search literature in the field is handled by the govern~-
ment printing office. The Office of Education most re-
cently decided they wanted a companion publication to
Research in Education which would index the public lit-
erature in the field, This i% where we got involved.
Here there was the real problem: how could they make it
possible for the private sector to get the one thing
that we needed.

I've spoken- of the cooperation and what looked to
be of value from the agencies point of view, I think
it is somewhat simplier from the publishers point of
view or the private sector. That, very simply, is copy-
~ right. L :

We need, as publishers, an exclusive license. So
the problem {hen became for this particular effort,
following a concept of the Office of Education to get
as much into the private sector's hands as possible,
was how to get a copyright in a publication? How could
OE provide a publisher rights that would be sufficently
useful to permit this private sector company to invest
in advertising and promotion and do the job, ete that
they wanted done.

Fortunately they felt that this could be done by
going first through the usual RFP procedure. There
were several.blidders that were interested in maintaining
this publication and secondly by getting, I feel a
Solomont's dacision here from both the contracting and
legal arms of the OE, that yes, the tape that was gen-
erated that would produce this publication was in fact
in the public domain. Meanwhile, however, it was possible
for & publisher on arrangement with the office to format
that tape in a formated publication of the sort and then
he could then take out a copyright on the publication
and that has been done. I don't believe the GPO as an
example was ever concelved other than for the service
function fcr the legislators. Publishing, with all that
means, 18 not its role. You almost basically defeat
the whole concept of an info-mation service if in lact
you try to force it through ¢ system which is not de-
signed to process information rapidly and get it out
rapidly. Ultimately you come to deal with the one fune
damental truth in the information business which is if
you have got a good information system the users wiil
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pay for it and support it. And if they won't pay for
and support a good, what you think is a good informaton
system, then it probably isn't worth keeping alive.

So I think the main thrust that the private sector
can bring to this area and more and more agencies in my
experience are identifying this and responding to it.
By cocperating with interested private sector companies
to really get into the real world where if its a good
service, the user will support it and if it's not a
good service they won't. It could therefore, best dis-
appear along with many other ideas that are good ones
and never quite get off the ground.

I for one am optimistic. I see many more oppor-
tunities for cooperative approach with government agen=
cies. I think that the marriasge makes tremendously
good sense and I think this is becoming self evident.
We in the private sector, however, have one more re-
sponsibility that we could undertske. That is that we
could do a job of educating some of the agencies or
some of the government groups on just the plain facts
of economics of the business. That not infrequently
seems to me RFP's that I've seen are often very inter-
esting documents but there is no relationship to the
real world of finance. This is important because if
that RFP goes out to 15 members of the IIA and others
and there is no responses because the request is one
that cannot be economically justified then I'm afraid
we get the response, "Well, you guys are not interested
in 1t anyhow." I think we do have a responsibility to
gat the word around on what the economic realities are.
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COCPERATING WITH non-profit ASSOCIATIONS
Norton Goodwin

DIRECT GOVERNMENT SUPPORT

The following statement on government support of infor-
mation prcducts and services is from the Report of the Com-
mittee on Scientific and Technical Comaunication (SATCOM}
of the National Academy of Science-National Academy of Engl-
neering, forwarded to the Director of the National Sclence
Foundation in June 1969:

".es.Private and government organizations have, or should
have, the common objective of providing information services
that are increasingly responsive to the needs of users of
scientific and technical information., However, there are
basic differences in the motivation and capabilities in-
herently identified with not-for-profit, for-profit and
government organizations, and each of these types of organi-
has characteristics or attributes that are uniquely its own,
The roles of these various kinds of organizations should be
mutually reinforcing, with each being assisted in or given
the opportunity to fulfill those communication functions to
which it is best suited.

“"The pot-for-profit private orqanizations have a vital
part to play in the communication of sclentific and technical
information, Such organizations include the vast array of
scientific and technical societies that came into existence
principally to serve the information needs of the disciplines
that they represent. Because their members typically are
among the principal generators and users of scientific and
technical information, the societies are uniquely able to
collect, astemble and assure the quality of the information
that they distribute through their basic primary and secondary

_publicaticns programs. And they have a widely recognized
and generally accepted responsibility for assuring the con-
tinuity and progress of their particular domains of sclence
or technology.,

"The unique attribute of the private fer-profit orqaniza-
tions in the fulfillment of their equally vital role in the

commnication of scientific and technical information is that
their survival and growth depend directly on their ability to
recognize, understand, and adequately serve users' needs.

This ability has important applications in the service of both
scientific and technical societies and the federal govern-
ment and should be fully utilized. Such organization tradi-
tionally have been particularly effective in providing in-
formation for the practitioner and in developing specialized,
highly user-oriented services, some of which are designed
especially to serve the research commnity.
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"Every government agency must support the scientific-and-
technical-information activities that are required in the
accomplishment of its mission, In addition, the federal
government inevitably must provide substantial support, through
‘certain of its agencies, to scientific-and-technical-infor-
mation efforts in the public interest. Clearly such support
cannot be extended without the exercise of responsible man-
agement and control. Minimizing the danger of conflict be-
tween such control and a ready response to the needs and views-
of the scientific and technical communities is a difficult
taskeesooens ’ .

"The economics of information services constitutes a
second major and pervasive problem area. At the present time,
different mechanisms provide for the revenues and determine
the market prices of primary publications and secondary
awareness and access services, though both types of services
are directly rela ted to our government's massive commitment
to science and technology. In the case of primary publications,
the practice of allowing the payment of page charges for pub-
lication of work generated under research-and-development
contracts has provided a logical distribution of responsibility
between generators and usexs and has afforded financial sta-
bility to journals in spite of fluctuations in amount of input
and number of subscribers.” 1/

From the foregoing, it is rezsonable to assume that not-
for-profit organizations are going to ¢~itinue to receive
direct support from concerned govere agencies, Note that
the Federal Council for Science ar' - yology allows bude
geting and payment of page charges under Federal research
grants and contracts only to journals that operate on a not-
for-profit basis., 2/

INDIRECT GOVERNMENT SPONSORSHIP

Jax_Exemotion. The SAICOM report fails to mention even
more basic means whereby the government sponsors the infor-
mation publishing activities of not-for-profit scientific
and technical associations, Of these, the most important
{s exemption from taxation provided in subsection 501 of the
Internal Revenue Code.

"Sec. 501 (1954 Code). (a) EXEMPTION FROM
TAXATION.--An organization described in sub-
section (¢) «...sa5h3ll be exempt from tax-
ation under thic subtitle....” 3/

Susbsection (b) of Section 501 is important to our dis-
cussion because it suggests 3 method whereby the competitive
positions of the not-for-profit and commercial members of the
information industry may be equalized in appropriate cases.
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Subsection (b) provides for a tax on unrelated business in-
come, as follows:

"(b) TAX ON UNRELATED BUSINESS INCOME.--An organi-
zation exempt from taxation under subsection (a)
shall be subject to tax to the extent provided in
part II of this subchapter (relating to tax on un-
related income), but, notwithstanding part II,
shall be considered an organization exempt from
income taxes for the purpose of any law which re-
fars to organizations exempt from income taxes."3/

- "(c) LIST OF EXEMPT ORGANIZATIONS,--The following
organizations are referred to in subsection (a):

(3) Corporations, and any community chest, fund,
or foundation, organized and operated exclusively
for religious, charitable, scientific, testing
for public safety, literary, or educational pur-
poseS......n0 part of the net earnings of which
inur.s to the benefit of any private shareholder
or individusl.iseeees

(6) Business leagues, chambers of commerce, real-
estate boards.....not organized for profit and
no part of the net earnings of which inures to
the benefit of any private shareholder or in-
dividual." 3/

Note that the Information Industry Association is itself
a tax-exempt trade assocl ation under Section 501(c){6). Some
of its income could be treated as unrelated trade or business
income. The regulations promulgated by the Treasury Depart-
ment with respect to definition of unrelated trade or business
give the Information Industry Association quite a falr break
in the following example:

Example (3)

"0 is an industry trade association qualified for
exemption under section 501{c)(6). It presents a trade
show In which members of its industry jJoin in an exhibi-
tion of industry products. O dorives income from tharges
made to exhibitors for exhibit space and admission fees
charged patrons or viewers of the show. The show is not
a sales faclility for individual exhibitorsy its purpose
is the promotion and stimulation of interest in, and
demand for, the industry's products in general, and it
is conducted in a manner reasonably calculated to achieve
that purpose. The stimulation of demand for the indus-
try's preducts in general 1is one of the purposes for
which exemption is qranted O. Consequently, the activities
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preductive of O's gross income from the show--that is,

the promotion, organization and conduct of the exhibition--
contribute importantly to the achlevement of an exempt
purpose, and the income does not constitue gross income
from unrelated trade or business." (emphasis added).d4/

Note that the Treasury Department regulations relating to
EXPLOITATION OF EXEMPT FUNCTIONS do not permit not-for-profit
publisher organizations to claim exemption on advertising in-
come even when of an informative nature, as illustrated by the
following example:

Example (7) -

."The facts are as described in the preceding example,
except that the advertising in 2's journal promotes only
products which are within the general area of professional
interest of f{ts members, Following a practics common
among taxable magazines which publish adveriising, Z re-
quires its advertising to comply with certain general
standards of taste, falrness, and accuracyt but within
those limits the form, content, and manner of presen-
tation of the advertising messages are governed by the
basic objective of the advertisers to promote the sale
of the advertised products, Wwhile the advertisements
contain certaln infomation, the informational function
of the advertising is incidental to the controlling aim
of stimulating demand for the advertised products and
differs in no essential respect from the informational
function of any commercial advertising. Like taxable
publishers of advertising, Z accepts advertising only
from those who are willing to pay its prescribed rates.
Although continuing education of its members in matters
pertaining to their profession is one of the purposes
for which Z is granted exemption, the publication of ad-
vertising designed and selected in the manner of ordinary
comrercial advertising is not an educational activity of
the kind contemplated by the exemption statute; it differs
fundamentally from such an activity both in its governing
objective and in its method. Accordingly, 2's publicatbn
of advertising does not contribute importantly to the
accomplishment of its exempt purposej and the income

which it derives from advertising titut ross in-

come from unrelated trade or business,” 55

This last example illustrates the tax treatment the
Treasury Department regulations give advertising revenues of
not-for-profit organizations, It shows that the competitive

advantage afforded tax exempt publications is not as unfair
to commercial publishing enterprises as it might be,
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Government use of tax ememptions to sponsor what it
feels are meretocious information activities is hardly sub-
ject to attack, and it would be difficult to disqualify the

“sclentific and technical publications of tax-exempt organi-

zations from thelr advantageous tax status., Other means of
securing more equitable bases for competition between tax-
exempt and commercial information eaterprises should be sought.

Postal Subsidies. Government subsidy of not-for-profit
publications through postal rate differentials is not as pro-
nounced as it used to be. As of January 1, 1970 it will be
still less. Even then, the second-class rate for the non-

_advertising portion of non-profit mailings will only be 63%

of what commercial scientific journals will have to pay. Om
a per-plece basis the rate for not-profit scientific publi-
cations will still be a mere 25% of the charge for commercisl
science journals. The posial advantage is not nearly so
severe where the not-for-profit science journal contains more
than ten percent advertising matter.

The not-for-profit requirement for special-rate publi-
cations is spelled out in the foliowing language from Postal
Bulletin No. 20624 dated 12-28-67:

"132.122 (¢) The rates in 132.122a and b apply
only to publications issued by and in the interest
of the following organizations and as-ociations rot

orqanized for profit and none of the net fncome_of

which benefits any private stockholder or.individ-
ual. (emphasis supplied)

a. Religious

b. Educational

¢, Scientific

d. Philanthropiec
e. Agricultuiral
fc Labor........"

Potential F,C.C. Rate Subsidies. It Is not too early for
the Information lndustry Association to anticipate attempts
to secure electronic commnications rates subsidizing infor-
mation products and cervices on a rot-for-profit basis,

Copyright Anomalies. The government's objective in
granting postal subsidies is clearly to sponsor tie flow of
information in what {t fesls to be pa:ticularly m-retorious
fields. The same is true of the qovernrent's objectives in
affording tax exemptions to the setme :lasses of organizations.
The exercise by these same exempt, favored organizations of a
copyright monopoly which Inplics an attempt to restrict the
flow of the same sponsored information to their own advartage
and profit creates a situation that is both anomalous ars
embarrassing,
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The anomaly is obvious, The embarrassment comes when
the not-for-profit publishers are advised by counsel of the
detailed steps they would have to take to perfect copyrights
in the journal articles they publish,

Most non-profit journal articles are published with a
blanket copyright notice on the title page only. This avoids
embarrassment, The technical requirements to perfect copy-
right fn a journal article published under such a blanket
copyright are prodigious, - Unless the publisher has obtained
frem the author an assignment of all literary property and .
other richts to the article, including complete publication
riohis anc the right to copyright the same organization's
name prior to publication, the blanket copyright notice has
no cffect with respect to the individual article. Under pre-
sent copyright concepts, only an author or a proprietor of
a worx may obtain copyright protection.

To a large extent, the not-for-profit scientific and
techni-al societles and the commercial organizations that may
6o their publishing for them have avoided the embarrassment of
asking for assignment of all literary rights, They have re-
lied instead on what they claim is a generally accepted
"trade"” custom in the scientific and technical publishing
fiedd, It is their contention that when an author submits an
articl2 for publication in a scientiffic or technical journal
in ressunse to a Notice to Authors stating or implying that
*he author §s not to submit the same paper to other publica-
tions, submission of a paper constitutes a binding assignment
of ¢li 1itorary property and other rights to the article in
quastion, Intluding complete publishing rights and the right
v the article in question, including complete publishing
richls and the right to copyright the same in the name of
the organization sponsoring the publication. In the case of
not-for-profit publications, the proposition has never been
test-d. But in the case of Kinelow Publishing Company vs.
hotsaviphv_in Business, Inc. et al, 270 F, Sup. 851 decided
in the Ssuthern District, New York, 1967, the Plaintiff claimed
ine cxistence of an analogous trade custom. The Court found
the trade custom non-existent and the witnesses introduced
to preve it incredible., The Court noted: "1t has long been
reccanized that a general or 'blanket' copyright in a period-
fcel does rot protect rights in a specific article contained
thar2in unless copyright privileges or a proprietary right
have bzen previously assigned to the publisher." In the vast
msjority of articles appearing in scientific and technical
journ2ls published by not-for-profit organizations, there is
no evidence of an assignment of copyright privileges or pro-
prietary right prior to publication. Under present copyright
law the lapse is fatal, vhere a work Is first published
without copyright, there is a dedication to the public domain
to that copyright cannot later be claimed in a subsequent
rudblizatlon, This principle reaffirmed in the case of Goodis

o vs. tntsed Artis - TV, Inc., et al, 370 F, Sup. 122, bcided
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in the Southern District, New York, 1968,

The two cases, taken together, raise serious questions
as to the proprietary status of a major part of the primary
scientific and technical literature., These uncertainties
do not help promote the flow of information. If, as has been
suggested, the copyrights of the American Chemical Society
in its journal publications cover the title pages but may
not extend to the individual articles they contain, the doubts
remain.

Uncertainty as to proprietary rights in information
products inhibits the flow of information and the operation
of advanced information transfer systems almost as effectively
as enforceable exclusive rights. It is clearly not in the
public interest to tolerate a system of proprietary rights
in which even the knowledgable cannot determine with cer-
tainty which parts of a publication are subject to enforce-
able proprietary rights and which are not.

If the Information Industry is to realize for the public
good the full potential of advanced technologies for alerting
the patron as to what relevant information has been publish-
ed, and for transferring to him what he selects, uncertain-
ties of this kind must be eliminated. One way of doing so is
to provide a limited type of copyright to not-for-profit pub-
lishers that would simplify the problems of perfecting such
copyrights, would adequately secure the publisher from unfair
uses of his products and assure him for a limited time, say
10,000 days (about 27 years) of an accounting and a statutory
fee for each particular use, Proposals along these lines have
been developed elsewhere.6/

Of partieular interest in this connection is the proposal
Zurkowskl has made for a two-stage copyright monopoly. In
his paper on Post-Gutenberqg Copyright Concepts,7/ he has con-
ceived of a type of copyright affording a higher degree of
copyright protection immedi* after first publication than

that available during the 1 r of the life of the copy-
right, I suggest that this oncept of great potential
value in the information inu y ~here, for many products,
a relatively short lead tim- all that is required to elimi-
nate certain types of unfai tition, and where the public
interests are better served ~ liberal access thereafter,
In 3 limited copyrigtl? - subjecting the registered
work to compulsory licensi: wski suggests that theve
may be an initial period d: ch multiple copymaking
would be prohibited notwiti } a compulsory license to
make on-demand individual ‘ailable throughout the re-
mainder of the life of the t.7/
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The foregoing copyright suggestion is in the tradition
of granting exclusive rights to authors and their assignees,
It merely suggests that in the case of works of authorship
contributed for publication to tax-exempt organizatlions,
traditional but more limited exclusive rights are all that
the author should be able to assign, but that the formalitles
for transfer of the right to secure copyright should be less
rigorous. It is proposed as mandatory in the case of tax-
exempt publications, and is an optional alternative to tra-
ditional copyrights in all other cases.

The othor suggestion that Zurkowski has made, that of
copyright in the form in which a communication is published
is a format_copyright, a marked departure from the traditional
view of copyright as an author's rights.§/ It is nevertheless
important to tonsider at this time the future availability
of such richts to not-for-profit organizations in the infor-
mation industry.

‘The idea of format copyright is as independent of - -
suthor'. slohts as is the kind 'of copyright in typography
secured under the provisions of Section 15(1) of the Copy-
right Act of 1936 of Great Britain. Under this concept, it
is the entrepreneur's packaging and formatting effort that
is protected regardless of who authored the communication,
whether or not it was ever in the public domain, or whether
it is uncopyrightable by reason of being, in content, a
Governient publication.9/

In the opinion of many, some sort of format copyright
is going to have td be provided before works become generally
‘ ~_ available in forms that permit economical facsimile transfer
~w-w=w~<»and/cr~midroduplication. * The question that the Information
industrv ‘ought to start studying at this time is whether not-
for-profit orzanizations ought to be permitted to enjoy the
cane format copyright privileges as commercial information
procescors. The answer to this question requires an insight
into means for preventing the reformatting activities of
Grararminy acencies, such as the National Library of Medicine,
from coiapating unfairly with commercial reprocessors.Lg/ The
problen in that case is to make sure that the price the con-
sumes st pay for access reflects reformatting costs paid
out of public funds.

Public law now rzquires that the Government Printing
Office charge for books and periodicals offered for public
sale a price that reflects the cost plus ten per cent. The
proceeds are paid into the General Funds of the Treasury.

I suggest that in the case of fees for the right to reproduce
er otnerwise use materials reformatted by Government agencies,
such fees should not be paid into the general fund of the
Treasury, but rather be paid to the Copyright office to help
defray the added expenses of registration and accounting
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services that the new information age will undoubtedly
require of the Register's Office.

I suggest that neither Government nor not-for-profit
organizations ought to be barred from reformatting in-
formation products and registering them in a system of
permissions and payments that will produce royalties. As
to proceeds from the reformatting activities of the
Government, I have suggested that they be paid to the
Copyrioht Office., As to royalty income to the private
sector from such products, it would be inequitable to
treat the same kind of income as taxable to those who
produce information products for profit, and as tax
exempt to others. Accordingly, I suggest that any royalty
income realized by tax-exempt organizations from rights
to receive payments for the use of data bank entries
secured by format copyrights be treated as unrelated
business taxable income.ll/

C R

RECAPITULATION

We have shown that the information products and
services furnished by not-for-profit organizations are
held in high regard, and that tax-exempt publications
can be expected to continue to enjoy direct government
subsidies as well & preferred tax and postal treatment.
We have also shown that these same organizations find
thamselves in an anomalous position when they attempt
to exercise a copyright monopoly in a way that restricts
the flow of the very information they have been sub-
sidized to make freely available. We have also suggested
that this anamalous situation has been so embarrassing
that instead of demanding the necessary full assignment
from contributing authors and their employers, they have,
instead, relied on an inferential assignment and the
hope that, if put to the test, the courts would accept
the fiction of a "trade" custom in lieu of formal as-
signment of copyright. We have noted that recent court
decisions indicate that journal articles not covered by
specific formal assignment prior to publication under a
blanket copyright are dedicated to the public domain.

We suggest that the resulting uncertainties regarding
the copyright status of works of authorship contributed
to and published by not=for-profit organizations is not
in the public interest, and that a simpler, more limited
copyright in such works should be provided by statute.
We have also indicated the need for richts analogous to
copyrights in format, and have suggested that it would
not be in the public interest to bar not-for-profit
organizations from enjoying royalties from such format
copyright, provided such organizations are required to
treat the royalty income from such property as taxable
unrelated business income.
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