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“I. Imtfodiction . T TTTIT T Tl ton

It 13 typlcally Amerlcan _that the most s;gnlflcant modern

. attempt at rac1a1 equallty, Brown V. Board of Educatlon,

>

' xnvolved the schools.,,,_ Amer:.cans -bel:.eve. that educatlonr -when- e

. offered to everyone on an "equltable" bas;s, w111 permlt the

economlcally and culturally deprlved to me:ove.thear lot and

AN — -—-’La....f - e Y = e s miloe n e we ST D

to'take thelr falr share of soc1ety s status and lncome/rewards. : .
_Fundamental po11t1ca1 soc*al and economlc change are concelved -

~ 7 — = e svrr——— e — A — ¢

'5T?of ln educat1ona1 terms;jeducatlon--that 1s, schoollng--w111

- resolve confllcts, change attltudes, and dlmlnlsh 1nequ1t1es. -

' Professor Cremln stated the 901nt suc01nct1y when he noted that me e

1n other'countrles, when there is a profound soc1al problem there'

-..I ISR - ——— .=

'ls an upr;s;ng, 1n the ﬁhlted States, we organlze a- course!" 1

— hmr s e ot ._.\._...... — = - e e e eee e e

N There is- general agreement that equal educat1ona1 opportunlty

R [T S

_Tls a gdal'morthy of achlevement.u.?here'has beenffar_}ess,than
a'consensus as to how that,concept shouldrbefdefined and _ L
-imélemented . Many argue that equal educatlonal opportunlty B ’
- means that each chlld must have equal access to schoollng

resources. Equal dollars or, equal fac111t1es and Serv1ces must

be prov1ded to each pupil. . Some have urged that rac1a11y

segregated schools deprive mlnorlty students of an equal edu-

cational opportunity Others have taken a broader perspectlve

‘and_ argued that equal educatlonal opportunlty must be deflned

7.




in terms of‘the effectiveness”of thé'reSources and process.
\

Thus, equal educatlonal opportunlty would mean that each chlld A

- - should fu1f111 his full potentlal, or . develop to a minimum
' suff1c1ent to function adequately in a fiddern world. In the
words of John Gardner, the goal of educatlon nis to enable

every youngster to fu1f111 his potentlalltles,<regard1ess of his |
' B ' 2 . T T

. race, creed, social standzng‘or economic position.)"

The flrst deflnltlon_of equal educatlonal aopportunity relies: . ___
on a ba51ca11y moral ;nd political argument."lt is .fundamen-

47" " tally unfair ‘for ‘the state to discriminate in the provision of

'-feducationalvservices Between children of different races and

R \

o -’; soclo~econom1c groups ——'regardless of the 1ack of emplrLCal _: i_rq

proof that the dlscrlmlnatlon injures tnose chlldren in terms- e

LW 9

of schoollng outcomes or 11fe E_rospects.3 The state may nf

spend three tlmes‘as much money on one ch11d as on | another --

_"r_:: _merely because the latter 1s_poor_and,llves_1n.antlnner_crty.m':;mjt,”

. i*sc81m11ar1y, the state may not create ‘segregated schools for i; - e

e ‘}-.,black younsters, Apartheld..ls.morally..abhorrentr Lt—lS~a--—-;w;;>~—~7-
badge of slavery and lnferlorlty, lt lS an 1nv1d10us ' A-f_ ‘ 'y:—
clasétflcatlon .an& 1t denles b1ack chlldxen the equal protectlon
of\the lawsf' ;f_ _ : '1—3;' | |

~The third deflnltlon of equal educat10na1 opportunlty,'

whlch looks to schoollng outcomes, assumes that there may be .
w1de ~disparities- 1n the allocatlon of educatlonai resources. 'Thesey
d;sparltles may be acceptable lﬁ\theﬁﬁlfferentlal

/s
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'needs of chlldren are being met such: that there is an equallty

~in the effects of the schoollng process? . __._“_ll‘t_‘;l,_

Accordlng to thls v1ew, resources are to be valued only as % .

- 'ways of achieving- sgeclfled goals. Constitutlonal unfalrness -
; :

resides 1n the "fact that educational failure ~= poor achlevemeht
~and lack of access to further schoollng - rs not randomly

dlstrlbuted, but dlrectly related to race and soclo-etonomlc e e

T e e

-

TUTT . aeprivation T T T T ey e

P

"As a matter of policy, an outcomes definition of

3

5?7": equal education OPPOItunlty 1s probably the more T {.:Pn,=u

““sensiblé.” Our concern 1s not'w;th shlny new bulldlngs or books

*

.t;;;~1“-oz~fancy equ1pment- our. concern as—wath_the results thoee thlngs

_T““ achleve *we Want poor ana'BIack chlldren to perform weTI—“éff-;rrfj

-in school Yet, as a lawyer, I must ask whether a concept of -

A
{
e e 1 e il ee e g — PR e e e o -..d\_

—_—— . equaJ educatlonal opportunlty Whlch focuses on schoollng 3

—- e m—o—oUtCOmes is approprlate for judlcaal con51derataonuand_ e

.

?4—--—¥~enforcemeht. Reluctantly, I have reached the concluszon_thatl —.
R

i ‘twls—not.» My thesis ls that the 3ud1c13ry.may approprlatelyro.;ﬁln
) _1ntervene 1n thé’Educatlonal pfocess to do two thlngs. to
i redress dlscrlmlnatlon, and to equallze the dlstrlbutlon
of educational resources and serV1ces. Courts, however,
-should not adjudlcate rights when cast in terms of - schoollng

outcomes. Thls thesrs derlves both from con51d°rat1ons of

the traditional role of courts ln equal protectlon ‘cases

and from an examination of the soc1al science llterature dealing

.,




wiﬁh educatlonal achievement. o
—_ - \0

II. The Jud1c1al Role - R 3.5. 'f'i'

There are clear constralnts on the courts' ablllty to

-
promote soczal reform Apart from con51deratlons of 3ud1c1al

craftsmanshlp, .and the need for prlnclpaled de0151ons == in

'Professor Wechsler s terms,u reasons that 1n their generallty

l . . ™

and thelr neutrallty transcend an 1mmed1ate result"7-— the

.-

. courts are 1nstltutlonally lncapable of perform;ng a full- .

fledged leglslatlve role. Court deClSlOnS, hlstorlcally, have

been antl-majorltarlan - they have tended to protect minorltles

at the expense of the ma1or1ty.' Appllcatlon of ‘this understandlng

of the courts’ role to education suggest that school policies

LY

fmay be overturned by thé’ courts if. those pollc1es Vlolate the.

’
fundamental constltutlonal rlghts of poor or mlnorlty

' chlldren.’ However, courts will be reluctant to substltute
e . g : R S - N .

‘their own wisdom for that'of elected offiCials.absent a

'compelling"reaSOns. Such compu151on is usually present only

where the lnjured class - 1n thls case poor and black chlldren

" and their’ parents -- are unrepresented or substantlally under-

8. ' ‘
represanitad in ‘the pOlltlcal processes. : . %x

-Furthermore, courts cannot make factual deternlnatlons as

readlly as leglslatures and admlnlstratlve agencies. A legls—

lature or school admlnastratlon can hire a staff, hold extended '
hearings, commission a lengthy study and examine in’detail

every aspect of a complex problem -- giving all the conflicting
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interests an opportunlty to be heard. A court, on the other .

\
handq is ilmlted to the case before lt, it does not have a huge)

) staff, it does not have the expertlse, and ln general its

processes are ill- sulted to hnravelllng compllcated, facts for
the purpose of settlng broad pollcy. Furthermore, admlnlstrators

- and leglslators, at least theoretlcally, are- free -to alter .

- ~

e decisrons as new information reveals thelr lnapproprlateness." R

COurts ‘are’ not afforded thls lu'ury. A constltutlonal decaslon,\

lqulckly/overturned;9 In llght

of. thls danger, the cour _1n McInnls V. Shaplro, a SUlt concernlng

the allocatlon of educatlonal resources, was unmlstakably correct

once reached, is not 1 kely to b

_in holdlng that ".;.the courts. Smely cannot prov1de the emplrmcal
P

__v.--——research-and consultatlon

w10 o : o

.

plannlng.

Unde* these c1rcumstances, Professor Kurland has suggested

that a fundamental dec151on based on the equal protectlon clause
will be effectlve only” 1f 1t meets at least two of three ba51c
.acrlter;a,11 First, the constltutlonal standard must be 51mp1e.
‘The complexities of. the situation must not be so great +hat the
Supreme Court is unable to formulate an 1nte111g1b1e rule ’
which can be communlcated to the partles and to the lower courts.
— \Second the,pourts must have the ablllty -to enforce: thelr dec1srons

effectively. [ If a partlcular result is constltutlonally requlred,

>

S the _courts must be able to apply thelr power to somethlng

that is amenable to the appllcatlon of power. They must be

-

-able to affect men, resources, and pollcres in.a manner calculated
to achleve thelr ‘ends. Thlrd, there must Je- "pub’lc acqulescence——
3
]:R\(:there is no need for agreement, srmply the absence of oppoSLtloq -

Aruitoxt provided by Eic:




;educatlonal process so as to brlng SBout some equity In the

- with how chlldren are treated per se, and not w1th the effects

v

in the pr1nc1p1e and ltS appl:Lcat:t.on."12 T o

Given this sense of the constralnts on‘the ]ud1c1al role,
let me set out my contentrons more 5pec1f1cally. I belleve

that it is- 1nappropr1ate for the courts to Lntervene in the

-

a

dlstrrbutlon of schoollng outcomes because the 1ssues,

 are, so complex and the stute of our knowledge so backward, that :

' the courts presently cannot create or enforce’Smele rules which -

wxll achleve that purpose.

The courts are .a proper forum for the adjudlcatlon of the

moral kalltlcal, and constrtutlonal 1ssues ralsed by 1nequ1t1es

N e . . -

in resources and by rac1al dlscrlmlnatlon.'JIn these cases,;the

\ . S
problem is one of counting or measurlng'what goes into the

process. Furthermore, the courts: are a7proper;forum for helping. .

'to create a non-coerclve school env1ronment, ‘and for guaran-

teelng'personal,llbertles to juvenlles. Agaln, the concern is

of that treatment on educatlonal achlevement. In dealing with the

_ emplrlcal vagarles of outcome equallzatlon, however, courts are .- - -

fundamentally unsulted to bring about reform. T1db1ts

of social science research are not the stuff of whlch lnflex1b1e
13 ’

-

constltutlonal standards can be made.

IIX. Equal‘Educational dpportunity'and Outcome.Equity.,

Thus far, an outcome model of equal educational opportunity

T

¢
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remains ill-defined’ Do we mean that each child,; regardless of

“his background should reach the same level of achievement?
or do we mean that each Chlld should be able to reach his full
potentlal - thereby preservzng a large degree of dlsparlty

in theé effects of schoollng? How do we measure potent1al° _ 'l'

.  Potential for what” leen llmlted resources, to what extent
»e—;~w=-should we. concentrate on ra151ng the underachleV1ng Chlld up

- to the norm‘> Or should we focus cn ‘the so-called glfted ch...ld‘>

‘How do«we measure ach:Levement‘> "Are we concerned only with test

“““*’r'_'*scores°' Wlth 1ncu catlng a sense of” personal‘self-worth ind

fulf1llment° With . llfe prospects as measured by status and

LI e - [ SRS - Tt

- - income? Answerlng these questlons is- extraordlnarlly dlfflcult
. Unfortunately, in large ba}E,’Eé{il{vTa ‘not been a‘skeﬁdihy_ L
: v
those concerned w1th equal educatlonal opportuntty : Rather,

- .2 P T e e eme e - S = mm e T o m et

there has emerged what can be called the "llberal model“~ R

> -

for educatlonal reform. Thls model is the culmlnatlon of the.

o efforts of llberal reformers to ubstltute the Ame ican democratlc-
-ideal and:a faith in technocratic expertise for a clear understandlng
of this compleX'issue.

P, - — - — - = e e e e T TSI P - -~ &

<

e - The llberal model views schooling as-a process dengned

1.
to sever what is deemed to be an llleolt;mate relatlonshlp

A 7

cede - - : —— s cn e+ meeam,

“between famlly background - race.:>d class - and educatlonal :“

success.‘aThe modeloassumes that tHe capac1ty to learn is

randomly dlstrlbuted between races and socio- economlc groups.'

//

ihuSJ,aﬂproperly functlon;ng educatlonal system is one
in whlch fallure and supcess are randouly dlstrlbuted and cannot

! be correlated w1th race,‘scclal class, or wealth In thls"

- A . ¢
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.. . respect, it is -improtant to note that an educat{onal system R

”whlch treated all students shabblly would satisfy the ’llberal

e e -

model 4 Mhe x.arget ev11"' J.S the aa.scrlmlnatlon and o .the'

 deprivation of an essent1a1 right.

e e e - - e e = e m i e e e e ey g el - s ————— e
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< e <§————- The pOSSlblllty of such ‘an-ironic- result to reform Cre e s

—_— —— e . —— ———— e i - —— e e e e e ———— e ——

efforts has led Professor Michelman of the Harvard'Law.Schooh

to argue that‘the'“'equality"ekplosion of recent times.has-

'.iargelj been ignited by Eeawaienedlsensitivity} not to equality, .

S f
— but to a qulte dlfferent sort of value...whlch-mrght be cailed

!

;Tm"__ — 'mlnlmum welfare.!ds The llheral model then, seeks«not so much A

to ellmlnate educatronal fallure, asvto ellmlnate dlscrlmlnatlon

] Jdan the dlstrlbutlon of such fallure. ' f ??fffi“"”l“"fﬁ"f*“if'
The llberal model further assumes that there is a 51ngle

»defrnltlon of educat1ona1 success whlch we all accept. Test

— L. — - o

scores measure educat;onal performance, hlgh test scores allow '

e e — e e - ——— e i —— e e — P Y

access, to addltlonal _years of schoollng, and both are prerequl-
- 3... sltes to-the good life ~~ that is, status and income. In the *f~;‘;'
| o words of one commentator, "the value of educatlon 1s seen L
as 1nstrumenta1 leading to ends extr1n51c from the processes
of fprmal 1nstruct1on itself.- We get an educatlon now so that
at some later time we can earn money; vote”intelligentiY}
fraise chfldren, serve our country and the lihe."usDisregarding

arguments as “to whether commonly employed tests _are culturally

.blased, and as to whether school performance is, in fact, a good ‘

i . . : L
v, L. '



Lw-: indicator of life performance, the 11beral model reJects a healthy
plurallsm of educatlonal ends in favor of a slngle monolzthlc[goal --

improved achlevement as~megsured by tests.. Educatlon may have many
. \ . »
purposeS‘--~to xnstxll‘a sense—of communrty;-to maximize individual - .

f':*“liberty, to create self-respect, to lnculcate a'feellng of- purpose

-— = = N ——— - -

. and self—worth and to begin - a process of intellectual growth.- The - - -

e g

liberal moda] 1gnores’these confllctlng “values. T T 1‘h T

:t:;ﬂ- The most 51gn1f1cant-premlses of the llberal model,- the . 7 f¢-wf$

”

premases ultlmately affectlng 3ud1c1a1 1nterventlon, are that

- ‘our~technology-can in entlfy what affects schoollng outcomes~ that - e
- there are experts who can’ and w1ll perform thls functlon, and that-

»—j* soc1ety has an unremlttlng obllgatlon to heed the—adv1ce of - cm—
. bl B

o these experts in deflnlng Constltutlonal rlghtsp That 1s, havxng

decxaed that the properly worklng school” system should ellmlnatef; T

N -

-

a- —— - - .

differences in achlevement arls%ng from raC1al and soc1o economlc

° background factors, we assume that ‘we know how to lntervene 1n :

- the schoollng process. so as to brlng about that resultl'8 o

‘%-. The fact is that we know.very llttle about the relationship

.-

between partlcular resources and pollces and educatlonal c;tcomes,

_r-7what economists call the educatlon productlon functlon. Indeed,
it is far from clear whether schools in. any -way . reduce the effect..

of socio-economic factors on achlevement. The Coleman Report

e,

noted that - o o o A\\\*\sr

’)( Whatevar may be the comblnatlon of non-school factors -~
poverty, community attitudes, low educational level of
:. , garents -- which’ put minority children at a disadvan-
age_ in verbal and nonverbal skills when they enter the
s - first grade, the fact is the schools have not overcome it.19,.

;}mhe Report went on. to find that after controlllng for six student

,J&anClO-eCOnomlc background factors,.dlfferences in resources
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and pol;cleslbetween schools accounted for less than 1% T
i . —OF . the»average pupll achlevement.dlfferences.- Further, o ,“_;.e;"_;C,
-Coleman discovered that W1th1n'school varlatlons‘in achieve-
50"

.a_nent.were four tlmes~greater than between school variations.

These flndlngs argue that f;mlly background has the most T
- f N : -
sxgnlflcant effect, that school po11c1es and resources have LT

meemear relatlvely sllght 1mpact, and” that, desplte our technologlcal

hfskills, children who attend the same school ‘have the same
*.j;j amounts of money spent on’ them,'and who have s1m11ar famlly

backgrounds achleve at,fantastrcally-different rates: Ail-*' Y

- schools.fail to educaté'many of'their’pupils, and ‘this is as

- e~ _true-in suourbla as it is +in the-lnnerlc1ty — T T

The only factor over wh1ch ‘the school Has some control
- _if not substantial
- and which shows a relatlvely con51stentArelat1onsh1p to

achlevement 1s the soc1o-econom1c compos1tlon of the student
h -peer'group. If a _poor ch11d comes from a background whlch N .
_“_is_not;supportlve of educatlonhmand_lfAhe is placed in a school

wheré his fellow students have strong. educational backgrounds

and asplratlons, hls school performance is- llkely to 1mprove

n 1ndependent effect of rac1a1 1ntegrat1on or- whether "‘he

academlc beneflts of rac1a1 1ntegratlon...[are] a consequence

of racial dlfferentlals in the d1str1butlon.of social class."?!

Further, it is at least arguablé that poor families which send

their children to predominately white and middle class schools

are themselves educationally conscious, and this



'consc1ousness, rather than the attltudes of fellow students

_ may be the reason for lmproved performance.z2

et — - o a——— e ———— - b, oS s

. Once one looks beyond the‘comp051tlon of the student

'1body, there is  an’ array of +angxb1e resources and pOllCleS

which 0 not seem to affect re1at1ve performance.

“-l._ Accofdlng_to”the Coleman Report_and 1ts_progen§;

®

J_.;_4_!r_ﬁfaci1ities and curriculums'of"schools.account for

. e e e e e = _— ———— — —— — e — —

relatlvely 11tt1e var1atlon 1n pupll achievément -

- as thls is measured by standardlzed tests.“?3 .

2. Coleman found that the qua11ty of teachers, as

'_measured by verbal Sklll level of educatlon, and level

) _ogzp/rents' educag\?n, showed a po51t1ve relatlonshlp _'h

'.éo achievement? Chrlstopher”Jencks -—_reanalyzlng the
. same data -- reached contrary resultsf;and,mindeed;. S

found that the proportlon of tenured teachers negatlvely -

correlated W1th student success.?S f

3. Both Coleman and Jencks found no ev1denc€'that

reductlons in c1ass size would 1mprove the performance i

.of. dlsadvantaged ch:.ldren.26

d e 5 - c— — -

'4, Emlen Hall recently reviewed.ék&bliteratufé on”
ablllty grouplngs, and reached the follow1ng conc1u51ons-

..,the ratlonale for 1nst1tutlon of plans, like
ability grouplng, relies heav11y/on-the proposition ~
“that. students in track systems increase their _
capacity to learn (and their educational achieve-

. ment) as a consequence of the differentiated pro- -
grams to which they are assigned...the problem
posed: Do children grouped homogeneously _
vachleve netter over a given 11m1ted perlod cf

j



time -- usually not more than two years --

all other things being equal.
- not.
- homogeneous grouping has no partlcular_effect on
children of high or middle ability, it measurably

Answer: Usually

J— - PR e - s

- —

.1he'evidence-that'I.have just discussed is not without

~ its critics. Bowles and Lev1n, for example, attacked '

ST thg_CQlﬁman ‘Report and 1ts successors on methodologlcal

5"fﬁ?‘f-' grounds. They concluded that ";..both from the measure of

,N“unfu*w-Jvariables.and.the statlstlcal procedures used, the research
.“_ des;gn was overwhelmlngly blased in-a dlrectlon that would

ERTS NI damper the importance of school characterlstlcs.“zaThey

strongly urged that no pollcy conclu51ons can’ be drawn

about the effeétiveness of school resources until a ‘more

" careful analysis of data had'heen performed,

'to'What factors bear on'educational'success'that'maﬁesn

e »=\1nappropr1ate judlClal 1ntelv=nt1on in the process\ln order .

- to achleve the goals of the 'llberal model"’ Whether recent

'emplrlcal studles are r1ght or wrong, 1t 1s clear that

we are a long way from a complete understandlng of the

- causes of varlatlons 1n the" quallty of educatlon;3°‘
.There are 51mply no standards that the courts or any other”
lnstltutlon could forumulate .v T -'-' o A

' presently which would‘assure 1mprovement 'n-the schooling

: :outcomes of the disadvantaged Even assumlng the creatlon

of a standard there is no way to enforce such a broad

than children who are grouped heterogeneously, . ... ;j'

Further, there is some evidence that while S

adds to the dlsadvantage of chlldren of low ablllty.‘

'3_however;'it is this vexy lack:of conclusiweaessuwithmregard



v

Tl-f—a——gustlflable. While the complalnt ‘does: not present~

) resources and pollcles so as to achreve an equ1+[ 1n

. concluded,.

e —— e

‘ivju'bqual ducatlonaﬂ 9§Portun1ty and Race e L

equal protectlon dec1s:on because the courts, llke

educators, do not have any notlon as to how to manipulate

schoollng outcomes. In sum, the acceptance of the 1deology

of the llberal model, and the assumptlon that a cogent

const1tut10na1 argument can be mad » do not make out

!

r_fa_c se for an afflmratlve judlcral response.' As the

i — e e e em o

1
l

‘Even 1f the Fourteenth Amendment requlred that”?m'
. expénditures be made only on’ the basis of pupils?- o
‘educational needs, this controversy would be. non= ;f;

a 'political question' in the “traditional: sense _

o e

cot n_McInnrs_v. Shapiro, L ".-._'” R R

“of the term, there are Tno 'dlscoverable Tand T
‘manageable standards' by whlch a‘court can determlne

- when the gﬁnstltutlon is satlsfled and when it is- ;;\m
==+ -violated. , - S T T ‘

Havrng attacked the notlon that the jud1c1ary 1s an.

approprlate 1nst1tut1on/for deallng w1th 1nequ1t1es in pupll

achlevement or outcome, ret e now turnnw attentlon'

\'\\_ o

to those areas of education where I \hlnk a jud1c1a1 responSe

: »
is called for. These are two. raclal dlscrlmlnatlon and

'1nequ1t1es in the dlstrlbutlon of resources.

Since Brown v. ‘Board of Edcuatlon.'lt has been a'basic

tenet of,gonstitutionalv1aw'that schools deliberately

. segrégated by race deprive minority children of an equal



'.\// ' L . ' ‘

_ educationalropportunity. As'the Brown'~court'declared’"segreJl

gation of chlldren in publlc schools solely on the hasrs of race,
_ - even though the phy51ca1 facilltles and other 'tanglble factors may .

be equal, deprlve[s] the chlldren of .the mlnority group of

- equal educatioral opportunltles n 32 . ~-u:~ ol X
_ ‘ oo :
It is readlly apparent that the Brown decision can- be 1nter-

_Q-._u—-preted 1n a varlety of ways. As Professor Klrp stated the pOlnt,

B 2"'fwas the Court [1n Brown] 1mp1y1ng that segregatlon was uncons+1-

‘ tutional not only becavse it was morally abhorrent but also because
it adversely affected chances for educatlonal success°”33we may
u.further ask° Was the Court. prlmarlly concerned—thh the<different1al

.resources made available to. black and whlte schools° _Was'it treatlng _

______..students as.a-resource wh;chzmust—be~equallzed7under~the~separateésn~—u-
-but equal standard? Or was - the Supreme Court's'response'designed

“-to ameliorate: whlte dominance in the governance 6f public schools  ~

_,by attemptlng to mesh lnextrlcably the educat1ona1 fortunes of
black and white c:hlldren‘> Certalnly, the- Delphlc text of the Brown

, oplnlon lends some support to all of these V1ews.:“

The Brown dec151on makes sense in terms of publuc polrcy and

S judlClal enforcement only lf 1t is treated as a case premlsed upon

34

the po11t1ca1 and moral 1njury ‘done’ by segregatlon. Fundamentally,

- Brown stands for the proposition that racism, or- apartheld, is not an

acceptable_Constltutlonal basis for publlc pollcy. Judge Sobeloff

~eloquently stated this point in a recent opinion:35 o
..:Certainly Brown had to do with the equalization
of educational opportunity; but it stands for much -
. more. Brown articulated the truth- that Plessy chose
-~ to disregard: that relegation of blacks to separate
, K facilities represents a declaration by the state that
o . “they are infereior and not to be associateq with."
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Indeed, the courts have lnvalldated racial" classlflcatlons in- many,

n

areas of publlc concern-—rang;ng from publlc golf courses and
N 36 -
parks to publlc beaches - whererequal educatlonal_opportunrty

was not at issue.

wreatlng Brown as an equal educatlonal 0pportun1ty declslon

is disastrous. Professor Cahn noted more than 15 years ago that

—— .- & aia Y - P - —

the constltutlonal rlghts_of_blacks or of other Amerlcans should

e :
not rest on any such. fllmsy foundation" as tﬁe social- sc1ence
. 37 ; . . .
dat731n the Brown record _ Fundamental human rlghts should not

be recognlzed only upon a showzng of favorable sc1ent1f1c

-

\
ev1dence._ Nor should those rlghts be w1thdrawn as less favorable

evidence comes to llght.' Po11c1es of apartheld in our publtc schools

- should not be resurrected because of new develépment; in edu"a-

tional research.' Souther- courts from’ Stell V. Savannah-Chaiham

—— e - B B - y > - E IR

County Board of Educationsqthroughitpg-recentggourth'Circuit

decisions ‘in Swann v. Charlotte-%ecklenburgvBoard of’Education39_

‘and Brewer V. §chool Board of the Clty of Norfolk have glven short

shrift to arguments that the creatlon of a unltary publlc school

system may be educatlonally harmful Whlle some ,experts have
1nd1cated that partlcular ratios of black and whlte students 1n
.each school may be educatlonally benef1c1al these courts have re-
= jected such formulas where they'“defeat lntegratlon. AIT : 2> 3
' . Beyond the 1nherent problems 1n u51ng soc1al sc1ence data

i to define fundamental rlghts, 1t is clear that the courts, llke

-

T\educatlonal researchers, have" dlfflculty re’ atlng rac1al lntegra— -

tlon to schoollng outcomes.' As I 1nd1cated earller, the ev1dence

is too 1nconclu51ve to permit jud1C1a1 lnterventlon on thls baSlS.

have no assurance that =~
We 51mply-du~ﬁ§é—ﬁi-wwu-niii:-rac1al 1ntegratlon w111 raise the

- . - A . r




achlevement of m;norlty chlldren EE=that=af=wh::c==hrldren¢ R
Thus, the courts need not determlne what the optlmal

'degree of lntegratlon is to promote educatlonal achlevement - the

task is. only one of ensurlng rac1al balance 1n the schools. o
\__' AEffects on achlevement are incidental and 1rrelevant. The

— . courts can -- w1th d1ff1culty'-- create standards and’ enforce

—— .. . _.them to. achleve such balance, but fund entally, the courts

em e
jzhannot relate integration to broader outcome goals. Under this view,

- —— e

_— all forms of segregatlon -= whether descrlbed as -de- facto or de. .

jure -~ must fall where they represent an 1mpllc1t lmmorallty,” D

'__badge of inferiority. It may also be the case that segregatlon -

5~ . by soc1o-econom1c Class is unconstltutlonal under a 51m11ar N
: 2 S
o analysis.p But for the reasons:mentioned earlier, I reiect -
- the view -- most clearly and-recently"expounded in ezes*v. LT T

School Dlstrlct Number l, Denver, Colorado i that a concept of equal

— = 1.,

educatlonal opportunity which. focuses .on_an_equltable,d;str;f

‘bution of achTevement can prov1de an adequate basis ‘for

judicial intervention in the desegregation area.' : L o




L In.the exes declslon the court rev1ewed the testlmony

of James\Coleman, an expert w1tness in the case, and N .

[

summarlzed his views 1n the fol.ow1ng passage- - s R

Dr. Coleman stated that a child' s ablllty to learn
' is significantly affected by. the educational
stimulation provided by his famlly. *Since Negro and
Hispano chlldren from low socio-economic families are
' _ typically not provided with this stimulation, a’ "
. T compensatlng stlmulatlon must ‘be prov;ded by the peer
. o !' group in the school. Where all children in the’ school
! -com: from families with. similar low soclo—economlc B
.status, the negative effect produced by family background
N o _ is rein orced rather than alleviited. -iDr. Coleman
e T S -~:-test1f1 d that although a raclally lsolated school
T is not/ inferior per se, it will 1nev1tably prov1de
an unegual educational opportunlty wheére: the’; racial
- or ethnic isplation involves a. homoceneous ‘student
e . body/all from uneducated and deprived ‘backgrounds. 44

“on the ba51s of thls and other'expert testlmOny, the
court held that "the only hope for raising .the level of
these/students and for prov1d1ng them ‘the equal educatlon whlch
the Constltutlon guarantees 1s to brlng them 1nto c0ntact

w1th classroom assoc1ates who .can contrlbute to the learnlng

- . —

process, it is now clear that the quallty and effectlveness

ey

of the educatlon process is depenoent on the presence w1th1n
/the classroom of knowledgeable fellow students n 45

/ mhis ratlonale . G lS lncon515tent

/ .
/ with th° result that the court reached The c°urt ordered

rac1al 1ntegratlon, and not soclo—economlc 1ntegratlon desplte

e

the clear.neanlng of the expert testlmony. Whlle 1t is true

'/_ that a racial cla551f1catlon may greatly overlap with a”

socio-economic classification -- in other words that many
‘minority_children will also be poor -- under Keyes it is’

O .- AP g ‘ S ST -
]ER&(:_ - an acceptable alternative for the school system to submit

~
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..oa plan whlch 1ntegrates the black students wzth the poor
white students. Further, there was no determlnatlon —-;
nor could there be --as to the optlmal balance of races

or classes for purposes of ralslng schoollng outcomes\ Thus,

R . a - - -

' in my V1ew, the Reyes dec1sxon rests on the pr1nc1ple that

) racial segregatlon is a den1a1 of equallty to blacks The

-equal educatlonal opportunlty holdlng is largely an attempt

——— e — [ - —— e — s —— e —— ———

- to av01d confrontlng“fhe jud1c1al bastlon of de facto segrega-

tlon. To -he extent that this- is true, the Kexes dec151on,

T T and hundreds of other desegregatlon cases are an approprlate

exerc1se of the judLCLal power. o DO

¥

v. Equal Educatlonal Opportunlty and Resources

sy - A
_ Equal educatlonal opportunlt &_as been 1nterpreted bg

e e hb.nan;.to mean that each student must have equal access to
Aeducatlonal resources - that 1s dollals, teachers, bulldlngs,

o _fand equlpment. The notlon 1s not new to the law; for since

Plessy V. Ferguson it has, been estapllshed Constltutlonal

'doctrlne that rac1ally separate publlc facflltles must be
equal in terms of thelr tanglble propertles. Thls was.

also the basis for the more recent dec1slon 1n the Dlstrlct

of Columbla, Hobson v. Hansen. However, such scholaxs

as John Loons have pressed for a more ezpan51ve doctrlne,

46

- which. would prlmarlly benef1\ the poor.. In his view. lt is

%-constltutlonally 1mpermlsslble for the state to dlscrlmlnate

\

: , -among chhldren on the baszs of the wealth of the school
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‘@istrict in which they reside.' Regardless of our inability

: to evaluate the effects of part1Cular school ‘resources on :
.ﬁ ." - e - e e m
' the achlevement of dlsadvantaged ch:ldren,,Coons would

argue it is fundamentally unfalr for the sfate to _f

distrlbute its ahmation . doLlars on a dlscrlmlnatory ‘basis.
- If money really does not affect educatlonal performance, then

whlte and mlddle class ccmmunltles should have little hesi-

tanCy in allow1ng for a more equltable dlstrlbutlon of . the i

tate S resources. v v A e

— ‘.‘: There are a number of d1ff1cu1t1es w1th the: xresources

- - - - - . © - e e N me e Ce—

concept of equal educatlonal gpportun1t§7 If resources

_ are deflned as those educatlonal 1nputs that affect edu~

v

atlonal ouLcomes,vwe are back-where we begana—- we cannot#% ‘

1dent1ry those—resources. Furthermore, there are many

(

1ntang1ble but- poss;bly 1mportant resources ﬁ? such as
teacher attltudes, teacher and student expectatlons, and school\-

prestlge, whlch the courts cannot affect. . Yet, more

obv1ous dlsparltles 1n objectlvely measured resources mav

) be corrected From the standpolnt of the jud1c1a1 role,

- a simple standard such as dollar equallty, or equal ablllty

to command educatlonal resources. would be relatlvely easy -
: for the court to enforce through its. 1n3unct1ve powers. mThe‘
ourt should not be in the busrness of measurlng the . P.',ﬂ
effectlveness of resources, but rather it should seek to '

'achleve anaequltable dollar balance;-- much as 1n~the‘
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desegregatlon area, the courts should seek a.rac1a1 balance.

Obvlously, resource equallty could prevent school

districts from meetrng the dlfferentlal needs of school

" ch1ldren. It could undermrne compensatory educatlonal

L programs whlch provxde the ooor with supplenental ser-

- - V1ces, and - 1t could undermlne t\e Amerlcan educatlonal

"-

-—;“‘_ ‘“L-tradltlon whlch places control over local schools-mn the hancls'.~

i ) -

"?I “of local school off1c1als. Professor Coons has - attemptea

“—

~

'lto meet these arguments by urgrng that the state may

. dlscrlmlnate in the allocatlon o 1ts educatlonal wealth

. : where there 1s a compelllng 1nterest in dolng so.' Presumably,,-

Coons would allow supplemental services for the dlsadvantaged

the handlcapped, or the mentally”r-etérded Further, Coons

advocates a dlstrlct poWer equallzatlon scheme under Wthh
5each dlstrr;t would recelve the same amount of money at
;'each tax level - regardless of the absolute anber ofa

o= - dollars raised. Thus, each dlstrlct/could dec1de

the extent to whlch 1t values educatlon and 1_ ¢dﬁié‘sbéhd

/
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'~ = As T have attenpeced to show, I am concerned about the

2 . . feasibility or the desirability of judicial intervention in = T

.ifuf.f.the educationah-processj where that intervention is designed
g "to break the tles between race and class and school per-4 :
’ formance. sHoweve , the attltudes ev1denced by those who
'advocate the lberal rodel have repercussxons well beyond the
qf“,_issue'o% e proprletv of 3ud1c1a1 actlon. Rather, that model

carries: 1th lt an unyleldlng falth that somehow educatlonal—hji -
xpertlse can perlorm }1racles in resolving b351c human

oo difficulties.. ?he mocel-fails to-recognlze" at educatlon im~- N' -;
plies values'which’trahscehd technocratic;engrtlse. More dollars,

. .more buildings, more teachers do not necessarlly mean better - i -

1

- educatlon. As Paal Gcodman has" preached again and agaln,.

1 Py

f*«\\\\there is a “brutal lncovpaulblllty of such a nat1ca1 V4

o~

quantltatlve etho: 1th the qualltatlve 11fe needs of the
Person."‘as i e r;.-_':zt_'. \.

l " It lS ironical,. but the very absence of emplrlcal ev1dence

G’h whlch should lnhrblc courts from Lnterferlng in the educational

process,'and whlca ln_a sense,-frees.the educator from‘legal accounta-
-bility for schooling failurés;;ﬁfY'in the‘long run enahle the
jud1c1ary to Strl\= down many coerc;ve educatlonal practlces.

Whlle the courts Tay not be very good at lntervenlng afflrmatlvely

to equalize outcom-s, hlstorlcally, the courts hav been able to

play a negatlve role -:feculvely. That is, courts may strlke -

down coercxve school pollcles whlch VLolate 1nd1v' ual llbertles,

and which are preﬁlsed on.:a woe fully lnadequate and nebulous

'l expertlse. No' longer will educators be able to s*lence students

wll Toxt Provided by ERIC



N
|
\
!
I
i
|
!
|
!

-

‘ under the guise of educational necessity, where the true reasons

v

' are inertla, tradltlon, or pedagog1ca1 or admlnlstrative con-

~ venxence. Our present-day courts have placed far too great a
- ~'reliance upon the judgment of educatlonal experts. Voc1ferous'

discussion of current pOlltlcal issues 1n the classroom, where

that dlSCUSSlOn 1s not a part of the day's lesson plan may

disturb some people, and may 'in some’ sense be deemed dlsorderly.

" But where is the body of emplrlcal ‘data supportlng the proposi-
tion that such dlsorder 1mpedes educatlonal ach1evement° Indeed,

l‘”educatlonal phllosophers such ‘as Pau‘.Goodman and Edgar Frledenberg

would ‘urge that spontaneous dlSCUSSlOn is a. prerequlslte to real

LU learnlnq. l_——;*f"‘?‘ S 0

1

«In conclusiorn, C e e G e — —_— —
wouId hope that we have entered a; new era wherd the in-

hadequacles of educatlonal,expertlse have_becomegappare t, where,u_

many are beginning to challenge the notlon that fundame tal

‘“l educatlonal pollcy declslons ‘should be made by an ellte ‘on the

. basis of its" perceptlon of how to 1mprove educatlonal quallty.

. The-courts_should also be gulded-hy thls new w1sdom.m T

i o+ e m tmm e e = % camn ——— o1 ammn = ol
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