DOCUMENT RFSUNE

ED 043 275 HE 001 708
AUTHOR Valente, William D.
TITLE An Analysis of the Proposed daster Pla. tor Higher

Pducation for the Commonwealth of Pennsylvania and A
Study of rinancial Needs of Private Colleges and
Universities and Proposed Solutions.

INSTITNTION Pennsylvania State Board of Education, Harrisburg,
PUB DATE [6R)

NOTE €6p.

©DRS PRICF FDRS Price MF-3$0.25 HC-%2.90

NESCRIPTORS *Church Related Colleges, Financial Needs, *Higher

Fducation, Leaal Probtlems, Legislation, *Master
Plans, Planning, *Private Colleaes, *State Aid,
State Legi~laticn

IDENTIFIERS *Pannsylvania

ARSYTRACT

The Pennsylvania daster Plan for Higher ®ducation
projected that, to meet the neels of the state in higher education,
nrivate colleges and universities, which presently enroll 5f% of the
state's students, wil) have to increcase their enrollment hy 20,.%5¢%,
Yowever, no provisions were made in the Plan to help these
institutions do so. This report analyzes: the position of
church-related institutions of higher education in the state; the
proportion of the total state resources non-aided institutions
provide and the burdens they assume: Pennsylvania's policy on
church-related colleges and universities; and implementation problenms
not resolved by the Naster Plan. Logal bases for state assistance to
church-related institutions are discussed in torms of Lhe nature of
the constitutional problems and the position of the federal
Constitution; leaislative proposals to help implement the Master
vlan, which include the creation of a Migher Educatiosnal Assistance
Authoritys and the economic and social hases for the provos 23
assistance. Relevant exveriences in other states and statistical
tables are included in the appeniix. (AY)
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The pivate collcges and universitics of the Stale of
Pcnnsylvania presently educate 55% of the college entoll-
ment in the Commonwealth. The Master Plan projects
that to mect the needs of the Commonuwealth in higher
education, these colleges should incrcase their enroll. - #t
ment by 39.5%. At the same time, the Master Plan docs
not poovide any channel or mechanism through which
this estallished need can be met.

William D. Valente, Villanova Law School Profcssor,
has prepared a Waite Paper which scts ‘odh the needs
of our privgte, and church-rclated coileges and uni-
versitice, and the legai framework by which they may
be resoleed aeithin the context of the Pennsylvania Con-
stitution and the Fodcral Constitution.

VS OEPARTMENY OF HEALYH EOUCATIO Y
S WEtARe

OFFICE CF EOLCATION
TN OXCUMENT MAS BEEW N MODUCED
EXACTLY AS RECENTO MO W Tt FERSON OR
ORGANZASON DRGIRATING 1 MHONTS OF
Sim T MIRT SN Cr s 1t O ey
FiCtR f ¢
CADON KOSITON O ?OU(W‘ xeortey

ERIC

Aruitoxt provided by Eic:



TABLE OF CONTENTS

N .
N~ Page
N L FOREWORD .o vvssssssmnssssssstens st st i
NN\
-t II. THE POSITION OF CHURCH-RELATED COLLEGES AND UNI-
(i VERSITIES WITHIN THE HIGHER EDUCATIONAL COMMUNITY
P IN PENNSYLVANIA ..o s 3
b A. Present Conditions ...t 3
1, 'The Proportion of the Total State Resources and Burden Provided
and Assumed by Non-Aided Colleges and Universities ..........co.oonnens 3
a. Institutional and Enroliment Capacity (1968) .........cccccovruriiiinnnns 3
b. Cecgraphic Dispersion of Colleges and Universities ................ 8
. Diversity of Educational Traditions .........c..ovuuieriinins e 8
2. Commonwealth Policy on Church-Related Colleges and Univer-
SHIBS i s 4
8. Maximum Utilization of Facilities .........ouccovimiriininninncrinnns 4
b. Expansion Required to Meet Master Plan Goals .......ccccovveniinnnne 4
c. Preservation of Pennsylvania's ‘Tradition . .....c..vniiieiiiinnen, 4
d. Accommnndating Student Freedom of Chofce ........c.coovivicnnriinieanne 4
e. Methods of Educational Assistance Approved by the Master
Plan e 5
i. Operational Cost Subsidies ... cervviimenneens 3
il. Capital Facilities Assistance ... 5
fii. Student AsSiStance ... e . 5
fv. Assistance for Programs of Special Public Interest ............... 5
3. Implementation Problems Not Resolved by the Master Plan ............ 8
a. Fatlure to Consider Institutional Needs and Finsncial Limita-
tions {n Structuring Afd Categories and Conditions ......coccevvcnennns 5
b. Tuition Gaps; Tuition Subsidies; and Inherent Limitaiions of
Tuition AsSIStANCE ..o v
c. The Brain Draip by Subsidized Institutions .........cc..cvmvveniinnes 7
d. Failure to Consider and Clarify Constitutional Issues Regarding
Church-Related Institutions .........ccciiinninnirecensnessammmine 8

111. LEGAL BASES FOR STATE ASSISTANCE TO CHURCH-RELATED

HIGHER EDUGCATION . ..o senresinecssessssassss cessssassessasssssss o 9
A. Nature of Constitutional Problems . .............. bt sassnan s sertnees 9
1. Student Aszistance by GOVErnNMENt ......ccvucvminemsirsenesonsisin e 9

2. Unrestricted Aid to Church-Related Colleges ........vveccivcrennsnnconne 9

8. Restricted Special Purpose Capital Faclities Assistance ................. 9

4. Assistance to Perform Special Activities of Critical Public Need .... 10

B. The Federa] COnstItUtIOn ...........cceiceeninniisninns srosessesssenissssisssssssssssasasenss 10
1. Text and THeOrY ... ccsmnmsersissssmssssessssss - 10

2 Judicial Authotity .....cceeennnee e sessanssassens - 10

3. Other Authctity ..iineciins ceenrsnens cvemmemeenee 13

a. Legislative Judgment . 13

b. Executive Judgment ... R L.

c. Scholarly Opinion . 18

4. Conclusion . 14




C. The Pennsylvania Censtitution ... s, 14
1. Text and Theory ... s 14
2. Judictal AUhOTIY v e 15
8. Special Purpose Facilities AsSistance .....c.coneninii 17
8. Non-tax Funds ... s 17
b, Tax FUnds .o s 18
4. Assistance Toward Performing Special Programs of Critical Public
NEEd oot e s e 18
2. Nontax Funds ... 18
b. Tax Funds .......ccumimnsinm s s 18
1V. LEGISLATIVE PROPOSALS .......c.coonmmimniinniimasssssissssssasissis smnsssssores 19
A. Premises Common to All Proposals ..........c. v 19
B. Special Purpose Facilities, Equipment and Materials ......c.ccrecrvennnee 20
1. Instructional Facilities ... 20
2. Instructional Equipment and Materfals ...coviinicanncnincccnienans 20
3. Student Services and Facilities ........ccces connmriniisseinniinioenane 20
4. Inter-institutional Facilities ... . 20
C. Special Purpose Progranis ... e s, .21
1. Incentives to College Teaching .....c.cconvimicircsiiinenicsnnnn, 21
2. FellowshiPs .o sssssssins 21
3. Special Training and Community Service Programs ..........coeviiiieres 21
4. Student SErvICes ... .. v 21
D. A Proposed Act of Leg:s!ahon ...................................................................... 22
V. ECONOMIC AND SOCIAL BASES FOR PROPOSED STATE ASSIST-
ANCE s s s s e 23
A. Economies to the State and Its Taxpayers ..., 23
B. Advantages of Authority FInancing ..., A
C. Meeting the State’s Industrial Needs ... A
D. Encouraging Diversity As An Element of Quality and of Liberty in
EQueation ... s 25

V1. APPENDICES

I. Department of Public Instruction—Projections of Selected Educa-
HONED STALSHCS ooociicntie e s s 27

1. Excerpis—Department of Public Instruction Statistical Tables—
Endowments and Undergraduate Enrollments .........cccmuinrranne, 30
111, Excerpts—New Yotk Times—March 5, 1987 wccinvrcivviinccrinnnictnann, 31

1V. Excerpts—New York Education Department Circular—Regents
Fellowships for Graduate Study .......cwiimmiciisnsssssssseiseanns 32

V. List of Major Federal Assistance Programs to Church-Related In-
stitutions and Pennsylvania Participation Therein ....ccooniiinne. 3

VI. Excerpts -- Annual Report 1964:1965 — New Yotk Dormitory
AURROHEY woooieciins st ssasssnans et s inssaasnssans s s s asssssassssssssssssasassasnias 84

Vil. Excerpts—Legislative Findings—New York, Connecticut and New
Jersey Statutes Creating Educationsl Assistance Authorities .......... 10

VIII. Excerpts — Department of Public Instruction — Doctoral Enroll-
ments by INStIULION ..o sstseeeess 41

IX. Chart — Facts and Figures on Government Finarce {1967) Tax
Foundation, INC. .o iieisesstsiesssatssesesssssoae s sossase-sessasare 43

X. Statistical Charts — Municipal Authorities, Pennsylvania Depart.
ment of Internal ABRIrS ... s 4

X1. Proposed Specimen Bill to Create a Penmylnnia lligher Educa.
tional Facilities Authority 4




GLOSSARY OF CITATIONS TO OFFICIAL SOURCES
AND DOCUMENTS

MP ... Master Plan fur Higher Education by Pennsylvania State Board of

CR ...

DPI...

OE ...

Education, January 1967

Consultants Report to State Board of Education by Academy for
Education Development, Inc, Elements of a Master Plan for Higher
Education in Peuncylvania, December 1965

Department cf Public Instruction—the following Studies:

Projection of Selected Educaifonai Statistics for Pennsylvania
Education Newsietters

Statistical Report of the Superintendent of Public Instruction (1985)

Reports of State Commission on Academic Facilities

United States Office of Education, Department of Health, Education
and Welfare

Grants-in-Aid and other Financial Assistance Programs (1968 Edition),
U.S. Government Print ng Office

Education '65, A Report to the Profession
OE-11008

Milestones in Education (88th Congress)
OE-{0031:A (Rev. 1965)

Higher Education Act of 1965—Section by Section Analysis
OE-50045

B S TN TN T ]



Foreword

In his Education Message to Congress for 1962,
President John F. Kennedy observed that: “Civilization
is a race between education and catastrophe.”

Since that message was delivered, the: race has been
aggravated by the steeply rising crises (n American
civilization; whether of the science explosion; of na.
tional security; of the massive dislocation of labor
skills through techiiological change and automation; of
the major concentration and constriction of 75% of our
people in urban regions; or of a burgeoning population
which not only has created critical shortages in the
service and public health professions, but which is
about te inundate our culleges and nniversities. Ac-
cording to the Consultant’s Report to the Pennsylvania
State Board of Educatiun, Pennsylvania institutions
are now operating near capacity and all of them will
have to provide in ten years for massive plysical facili-
ties additions and classroom space (CR 109).

The Master Plan recognizes that such drastic
growth in physical plant, not to mention teaching
staffs and othe: operational n cessities, in the short
space of ten years, cannot be tret by private capital
support. It acknowledges the need for massive public
financial support to achieve the public purposes served
by higher educational institutions, which the Master
Plan realistically describes as “Socia! Instruments”
(MP-7). Unfortunately, with respect to the private
end especlally church-related institutions, the urgent
necessities are not provided for by the Master Plan.
P:oven, concrete exemples of effective public assist-
ance to private institut'ons are available from the
experience and programs of our neighboring states
and of the federal government. Many significant
ald programs do not even involve tax funds or the
c-edit of the state. They, therefore, involve no consti-
tutional problems whatever with respect to church.
related fustitutions. This statement presents proposals
which are not considered in the Master Plan, proposals
which are necessary prerequisites to enable private
institutions to achieve those heavy additional butdens
which they are called upon to assume by the Master
Plan. These propos:'s are presented witK supporting
legal and fiscal fustifications.

The theme of this statement echoes that of the
Preface to the Master Plan.

“The Master Plan takes cognizance of the wide
variety of higher educational institutions in Penn-
sylvania. Its effectiveness {s based upon using the
influence and the existing facilitics and programs of
all Pennsylvania colleges and universities, public
and privite. The problem is not one of deciding in
favor of some and against others, but, 1athet that
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of deciding what roles each can play most effec-
tively . . . and where the Commonwealth’s respon-
sibility for organization and financing rests. . . .
This in no wise alters the position of the State
Board of Education that the dual system of public
and private education is a strength in the total
picture and that the Commonweaith should take
certain steps better to enable private institutions
to make their appropriate contribution to the exten-
sion of educatioral oppc:tunity. One of the Com-
monwealth's major purposes must be to provide, in
both public and private institutions, an undeniably
high quality of higher education.”

“. .. The Master Plan should be reviewed con-

tinually .. .”

(MP vif)

In the final revisions to the Master Plan, the State
Board of Education acknowledged the need for closer
analysis of the problems facing the private inzitutions,
by the creation of a new unit within the State Counci)
of Higher Education to provide a voice for private
higher education in the dev*lopment of Pernsylvania’s
total program. (MP viii 5, 40 DPI Newsletter, Sept.
1966. Sce also CR 67, 69).

As will appear from the contents of this statement,
the State Board apparently did not have the oppor-
tunity to consider fuliy either the impact of its pro-
posals upon private institutions, or of certain programs
by which the state’s policy concerning the educational
cfforis by such institutions could be practically fmple-
mented.

“The Plan is, therefore, a series of goals, targets

and directions whish, if embraced and approved

as public policy by the Governor and General

Assembly, can pivvide a rationale for specific deci-

sions as they must be made™ (MP 1).

By providing to the executive and legislative au-
thorities constructive suggestions in addition to those
reflected in the Master Plan itself, and a specific mode)
of legislation { Appendix X1) the sponsors of this state-
ment seck to exercise their civic as well as educational
responsibilities. The suggestions advanced herein are
a response to the State Board's stress that the Plan is
but a beginting. and that constructive proposals will
be welcome.

Most of the considerations raised by this paper
with respect to church-related institutions, apply
equally to all “non-aided” private institutions. Separate
comment regaiding the church-related institutions is
deemaed necessary, however, to meet squately and ta-
tionally the problem of determining the proper con-
stitutional limitations upon public financial or other



assistance to such colleges. This important problem
is not touched upion either by the Master Plan of the
State Board of Education, or by the report of its prin-
cipal consultant (The Academy for Educational De-
velopment, Inc.). Continuing confusion and uncer-
tainty on this head can only paralyze and prejudice
state assistance programming for church-related insti-
tutions. Many, though net all, forms of state support
to church-related higher education can and should be
lawfully included in the officfal implementation of the
Master Plan; assistance which wiil violate neither in
word or spirit, the constitutional interdictions against
undue involveménts between church and state. The
legal issues are thus considered with specific reference
to each concrete proposal in Part III hereof.

The State Board's urgent theme, that the Master
Plan requires ‘otu! effort and the maximum utilization
and growth of every higher educationsl resource in the
state, necessitates this study of performance feasibility
by private institutfons.

Fart II of this statement sets forth the basic condi-
tions and operational factors affecting private institu-
tions of higher learning with relations to the goals
assigned to them by the Master Plan, With enrollments
expected to increase from 293,000 to 518,000 students
within eight years, requiring 27,000 new faculty mem-
bers (MP 1), current problems cannot be deferred to
future consideration.

The legislative proposals advanced in Part 1V will
assure, at great economies to the state, the increased
educational capacity which is sought by the Master
Plan. As general avenues of practical legislative
achievement, these propusals may well be refined by
exerienced lawmaking officials, but, hopefully, they

illustrate additional practical avenucs of ttate assist-
ance to private higher education, which, in the words
of the Master Plan, may thus continue to “relieve the
Coinmon wvealth of 2 major financial obligation” (MP 4).

For the rost part, the data cited in this statement
is drawn from official government sources, These in-
dispensable compilations of pertinent information
(without which this strtement would not be possible)
represent the efficient efforts of public officfals and
thelr staffs, whose collection, analysis and arrange-
ment of statistics enliven our understanding of current
educational problems. The spo.sors of this statement
are particularly and continually grateful to the dedl-
cated personnel who produced these source documents.

It should be noted that, in some instances, sources
cited for the same purpose may disclose some varia-
tions. Unless the variations substantially afroct the
particular point for which such sources are cited, no
notation or reconciliation concerning the same are
attempted. Yo read, the sources employed are suffi-
clently accuraie and reliable for the purposes of this
statement,

Full educational achievement, through maximnum
utilization of educational resources at minimal tax-
payer cost with conlinued diversity, private enterprise,
and freedom of ckofce of schooling in higher education,
are the commendable goals of the Pennsylvania Master
Plan. If this statement in any wise advances those
goals, it will have served its purpose.

WiLtaare D, VAtents
Professor of Law
Villanova University School of Law



The Position of Church-Related Colleges and Universities Within
the Higher Educational Community in Pennsylvania

A. PRESENT CONDITIONS

1. The Proportion of the Total State Resources and
Burden Provided and Assumed by Non-Alded Col-
leges and Universities

a. INsTITUTIONAL AND ENROLLMENT CAPACITY
(1968)

Out of 145 institutions, 118 are "Private,” 104 are
private and non-aided; of which 63 are church-related
and 41 are non-denominational (CR 21-28; MP ¢ V],
VIII; Pa. Man. 785 (1968)).

Of the total state college level enrollment in 1965,
the non-alded private institutions educated 123,650 or
42% of the total student bady (CR, chart 2, p. 2, MP
Fig. 2, p. 12). And, as shown in subsection (2) follow-
ing, these institutions must expand drastically to carry
a somewhat lowcr percentage of the projected total
capacity needed by the state in the current decede. All
insti+: tons are now operating near classzoom capacity.

b. Geocraruic DispersioN oF COLLEGES AND
UNIVERSITIES

At present, the state-aided institutions other than
state colleges arc concentrated in the metropolitan
regions of Philadelphia, Pittsburgh and in the Penn
State campus arca. To a considerable extent the geo-
graphic dispersion of schools which is necessary to
serve the educational needs of local residents who can-
not pursue education away from home is presently
provided by the widely dispersed non-aided colleges.
The continuing need for such geographic dispersion
of educational centers is shown by the following chart.

¢. DivenrsiTy oF EpUCATIONAL TRADITIONS

The diversity of orientation in the non-aided private
college group arises not only from the differences
between the denominational and non-denominational
colleges; but alsu -ithin the group of 63 church-related
colleges. About 11 different denominations are repre-
sented, with 19 related to the Catholic community and
41 related to the Protestant communities (American

+ 26,500

+ 107,000

+ 18,000

+ 20,500

+ 32,500

+ 154,000

+ 46,500

sSource: CR Chart 3, p.14.

L

.

Bctiinoted Additional Numbaer of Pennsylvanio Students
Seeking Higher Education
By Geogrophic Areo
1045.1088
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Universities and Colleges, 9th cd. 1984, p. 851, et seq.).

As a classified group, church-related institutions
provide the greatest number of educational institutions
in the state.

The diversity of vrorld view and life perspectives
presented by these colleges covers a broad spectrum of
accommodation to the intellectual orientation that
different students may desire. It also enriches the span
of knowledge by manifold perspectives of the physical
order and social functions. Thesc values of diversity
are singled out by the Master Plan as educational
assets which the Commonwealth should preserve and
strengthen by appropriate assistance (MP 39).

“That higher educational opportunities should be

widely distributed and adequately diversified is an

accepted concept” (CR 2). "No single type can

be all things to al' people” (CR 33).

The venerahle history of these institutions and the
legions of alumni graduates irained therein, the over-
whelming majority of whon are Peansylvanta citizens,
are sufficicnt marks of achievement to demonstrate
their service to the citizens and economy of Pennsyl-
vania, As is well known, cif of these institutions are
accredited by the Middie Atlantic States Association
of Colleges. (American Universities and Colleges, 9th
¢d. 1964, p. 951).

2. Commonwaealth Pe icy on Church-Related Colleges
and Univarsities
a. Maxiatuat UninizatioN or FACILITIES

In his major statement on higher educational policy
to the Committee of 100 for Better Education, former
Governor Scranton, on October 10, 1962 called for
“an independent State Council of Higher Education
which will prepare a master plan for full utilization of
our higher educational resources.” This could be done
by “going public™ all the way, as in California, wherein
public institutions dominate the scene; ur by following
the pattem initiated by former Governor Dewey and
completed by Governor Rockefcller in New York, to
render substantial public institutional as well as stu-
dent assistance, t0 maintain private college capacity
and expansion while developing an even stronger
state system. New Jersey and Connecticut have also
followed N:w York's example as is explained in Part
1V infra. The Master Plan supports this policy in prin-
ciple {MP 4). But, as shown in section 3 (a) which
follows, the Plan falls short of & practical implementa.
tion of this policy.

The teport by the consultants to the State Board
noted that Pennsylvania’s institutions are now operat-
ing at near capacity, and that the steeply increasing
enrollments ill require both facilities expansion and
better utilization of facilities (CR 109-123). Most of
the consultants’ suggestions merit implementation, but
they are not embraced in the Master Plan. Some of
them are, howevet, treated and cspoused in Part 1V
of this statement.
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b. ExeaxsioN ReEQuirep To MEET MASTER PLAN
GoaLs

The primary stress of the Master Plan is the fact
that present enrollment capacity in Pennsylvania must
expand in a revolutionary manner to absorb steeply
rising enrollments which will almost double between
1985 and 1975 (MP 13; CR 8; DPI Newsletter, Oct.
1868). The cxpansion goal asstgned by the Plan to the
private institution groups amounts to a 40% increase
(from 162,000 students to 226,000 stucdents) even
though the private non-aided colleges indicated their
hope to expand by only 25% (MP 13). These hopes,
mo:eover, were not voiced in the context of adverse
competitive factors later introduced by the Master
Plan. The Plan notes that facilities expansion requires
huge capital expendfiures (MP 58}, but as demon-
strated in the following subsection, adequate and
feasible provision for such expenditures fs limited to
the 85 institutions® within a preferred, assisted group.
The non-aided colleges, as shown hereafter, are the
least able to finance additional capiial facilities,
whether on the basls of endowments, annual givings,
or the limited federal assistance that is available.
Part 1V hereof indicates the measures pursued by
nelchbering states to expand the financial bases for
fac iities growth by all institutions without tax contri-
butions, or costs to the state.

¢. PReseRvATION OF PENNSYLVANIA’S TRADITION

As indicated in subsection 2 (a) above, Pennsyl-
vania, like its sister states in Ncw York, New Jersey
and Connccticut, has announced a goal of a “balanced”
program, not only for fiscal economies and preservation
of private effort and incentive in education, but to
rctain the diversity in education thit has enriclied
Pennsylvania's system since colonial times (MP 53).

d. AccoMMODATING STUDENT FREEDOM oF CHOICE

The policy is clearly pronounced in the Master
Plan (MP 54):

“It is one of the pre‘sugposilions of the Master Plan

that it is the responsibility of the Comronwealth

to provide every high school graduate with the
opportunity to further his educatior: in whatever
direction aml to whatever level are commensurate
with his interest and ability . . . there are manifest
individual differences and some students may well
find their greatest oppottunity in terms of program
or intellectual climate in attendance at one . . . of
the private institutions. Tc the extent that the cost
factor may be minimized, the choice is free”

(MP 37). (Emphasis supplied )

The Master Plan, however, do:s fail to consider
that the inability of the private institutions to provide
the classroom space and teachers can endanger a stu-
dent’s freedom of choice, as much as his inability to
meet particulat tuition costs.

' Exduding Commenity Colleges.




¢. MeTHODS OF EDUCATIONAL ASSISTANCE APPROVED
BY THE MASTER PLAN

i. Operational Cost Subsidics. The Master Plan
limits these subsidies to the institutions within the
Commonywealth system.

- if. Capital Facilittes Assistance. The Master
Plan approves a general program for capital farili-
ties expansion but, as hereafter demonstrated, pro-
vides only one ver, limited program for private
institutions.

iii. Student Assistance. The Plan approves the
general policy of student assistance, but limits its
suggestions to scholarships and lcans, without ref-
crence to other needed formis of student services.

iv. Assistance for Programs of Speclal Public
Interest. Among the recommendations for pro-
grammatic assistance fn the Master Plan are the
Improvement and support of graduate education,
college teacher incentives, research activities, and
con.nunity service (MP 1, 2, 4). These and many
other special programs of critical public itaport
aflord avenues for meaningful involvement and
support of private {nstitutions in the educational
assistance programs of the state, but concrete legis-
lative proposals are not pursued in the Master
Plan to any significant degree. Some proposals on
this subject are advanced n Part 1V hereof.

3. (mplementation Problems Not Resolved by the
Master Plan

a. FaiLunre 1o CoNSIDER INSTITUTIONAL NEEDS AND
FiNnaNcCiAL LiMITATIONS 1IN STRUCTURING AD
Catecories aND CoNDIiIONS

Unless the state’s overall assistance to higher edu-
cation is allocated in a r saningful way among the
various needs and ends sought to be met, it cannot
succeed. The division of the financial resources under
the Master Plan is primarily geared to categories of
assistance, but there is no attempt to relate either the
aid categories or the total financial assistance alloca-
tions to the educational burdens, needs and financial
capability of each respective group of institutions. The
\! .ster Plan goals are thus mismatched to its financial
proposals, am the goals remain beyond feasible reach.
The Plan acknowledges the primary consideration of
economic necessity and feasibility by preserving to
cettain state-aided private institutions significant forms
of state aid ( MP 40). This treatment of the need factor
should apply as well to the other 104 private colleges
which are presently excluded from the great bulk of
state assistance.

Further, projected budgeting of state assistance
between state-aide. and non-stite-aided institutions
cannot be justified by categoriziig any group of institu.
tions as state-related ot state-aided when, in fact, all
such institutions, othet than state colleges and com-.
munily colleges, are not subject to effective govern-
ment control.
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The imbalance of resource allocations is illustrated

by the following Master Plan suggestions:

(1971-72) For 35 state-rzlated and state-aided fa-
stitutions—$300.4 million.

(1971-72) For all institutions—-Professorial Incen-
tive—$4 million.

(1871-72) For doctoral programs largely confined
to the state’s four large universities—
$8.9 million (sce Appendix I hereto).

*(1969-70) For 118 private Institutions—capital as-
sistance (on a two for one matching
basis)—$52.5 million (MP 41, 42).

*{1968-69) For all institutions—State scholarships
—$§40 million.

Thus, the 118 private instiiutions preseotly carry-
ing 55% of the enrollment burden at the undergraduate
level are askod to expand by 39.5% in ten ycars, and
for this drastic need, the Pian allocates 14% of jts total
higher educational assistance. And this only on a
matching grant basis which, in view of the established
financial limitations of such institutions, wil), in all
probaoility, be practicolly usable by only a small
number of the non-aided fnstitutions,

As shown by Appendix 11, 8 of the approximately
35 state-aided and related institutions have endow-
ments in excess of $3 million, while only 18 of the 104
non-aided private institutions have endowments of
more than $3 million. Mcreover, half of the 18 nou-
aided institutions whicis kold endowments of $3 mil-
lion enrolled, as of 1963, less than a total of 1,000
undergraduate students (Appeadix 1I; Statistical Re-
poit, Table 52). Refetence to Table 52 will disclose
that many of the non-afded colleges and universities
with endowments well below $3 million, bave been
carrying an undergraduate enrol'ment capacity equal
to or far in cxcess of telatively few fnancially sirong
colleges in the non-aided group.

It is clear that there is a major disproportion be-
tween the rate of expansion in enroliment assigned by
the Master Plan to non-zided iastitutfons, and proposed
financial assistance to these same institutions, espe-
cially as compared to the assigned burdens and assist-
ance to state-aided institutions.

This disproportion is graphically demonstrated by
Chart V (p. 23) of the Projections of Selected Educa-
tional Utatistics for Pennsylvania to 1975-1976, which
was issued by ihe Bureau of Statistics, Department of
Public Instruction (Harrisburg. Aug. 1968). The Chart
is reproduced in Appendix 1. This Chart draws a dra-
matic contrast between the drastic expansion projected
for non-aided irstitutions, and the relatively small
expansion projected for the state-aided private insti-
tutions.

The total amount of “capital” assistance suggested
for private institutions of $26.4 million for 1367-68 is
avaiable only to institutions which can match the

'(’km,rc.lhe.\a. S
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state grant, 2 for I (MP 39). Since the state grants
approxunate 1967 federal higher educational facilities
allocation to Pennsylvania, a private institution, even
und - ideal conditions, must raise % of its capital con-
struction costs before undertaking a building with both
state and federal assistance, Thus, the great numbe:
of private non-aided institutions with endowmerts of
less than $1.5 million (Statistical Ahstract, Table 52),
even if their entire endowment were unrestricted,
could not hope to achieve the 41% increase in class-
room capacity as called for by the Plan. Without these
private grants qr substantial supportable loans, endow-
ment patterns rule out any prospect of a surge of mas-
sive private grants. The history of deficicncies between
available federal loan funds and the sums applied for
by all institutions affords no basis for financial solutions
by federal loans (see e.g. Education ‘65, U. S. Office
of Education, OF 11006, p. 22).

In testifying before the House Committee on Edu-
cation with respect to the 1966 Higher Education
Amendments, U. S, Secretary of Health, Education and
Welfare, Hon. John W, Gardner, stated:

“It is difficult to exclude the possibility that in 1974
American institutions of higher education will have
to provide for almost 4 million more students than
they did in 1964.

o o o

.+ we believe that there may still be an unmet
need of over $2 billion at the end of fiscal year
1971, even if Federal assistance should be available
each year in the amounts we are proposing for
fiscal year 1967” (Hearings, Higher Education
Amendments of 1968, U. S. House of Representa-
tives, Coramittee on Education and Labor, pp. 27,
41).

As the Consultants to the State Board of Educa-
tion reported:

“Neither is it wise to overestimate the ability of the

present colleges and universities to handle the

growing enrollment load without massive grants

and appropriations from local, state and federal

government agencies” (CR 13).

The carrying charges on loans covering classroom
facilities (to which the Master Plan grants are limited )
cannot be fully serviced on a pay-as-you-go basis, as
in the case of dormitories. Hence, the matching grant
restrictions of the Master Plan will preclude the weak
private colleges from sharing even in the limited capi-
tal facilities program. And the final cloud is placed
over th: church-related colleges by constitutional ob-
jections raised in some quarters to any state grants
to them.

Tuition charges cannot generate funds fer capital
expenses. The official studies of the United States
Office of Education (as reported in DPI Newsletter,
Dec. 1966, p. 5), established that the actual costs
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of educating a full-time student far exceeds tuition
payments:

“At th college and university level, spending for

each full-time student averaged $2,442 last year,

about &5 percent more than the average of $1,815
ten years earlier. In 1975-76 colleges are expected
to spend $2,976 per student, up about 22 percent
from last year. Private institutions show higher
figures: $1,875 (1955-56), $3,102 (1065-68), and

$4,294 (1975-76.”

Further, the adverse competitive factcr arising
from extreme tujtion gaps already existing between
private non-aided institutions and state-aid.d institu-
tions, precludes any pousibility of increasing tuition
to pay for new classroom construction.

“The dollar gap between costs at public and private

institutions grows greater every year. To tell insti-

tutions . . . that the solution . . . is to raise their
fees, to charge to actual costs, and to use long-
terin loans to finance needy students is to ignore

entirely the competitive situation” (Dr. John F.

Morse, American Council on Education).

The fact is that American colleges and universities
already trebled their expenditures from $5 billion to
$15 billion in the decade ending in 1985 (DPI News-
letter, Dec. 1968, p. 4). Under official projections from
1965 to 1975 (see e.g. Projections of Selected Educa-
tional Statistics for Pennsylvania to 1975-76, Depart-
ment of Public Instruction’s Burean of Statistics) simi-
lar massive expenditure increases will be required
before 1975. Such expansion cannot be generated from
standard loans or private resources.

The imbalance between the financial assistance
proposals in the Master Plan and its call for continued
growth in all institutions, may also be seen in the
following facts. The Plan requires $18 million annually
for operational subsidies to state-aided private insti-
tutions (MP 41), with no subsidy whatsoever for
operational costs to non-aided institutions, even though
the latter are the least able financially to assume their
large part of the educational burden. By 1971-72, the
Plan proposed operational subsidies of $300 million for
institutions currently enrolling a minority of students,
and which will then enroll a slight majority of stu-
dents (MP Fig. 1, p. 12). All the other institutions are
assigned no such subsidy (Section I1-A-1 above). Since
all higher education institutions are now operating at
near capacity (CR 109), the wherewithal to achieve
suc:1 massive expansion in the excluded iustitutions is
neither indicated nor realistically considered.

Whether by operational subsidy or its capital assist-
ance suggestions, the Plan benefits the institutions that
are, relatively speaking, in the strongest finsncial posi-
tion, and thus magnifies the dilemma facing the need-
iest college group, which is also educating ¢ very large
proportion of the total college levei constituency. A
hopeful note may be sounded if the proposals set forth



in Part 1V, many of which have been impleinented and
proven in neighboring states, are adopted.

As Logan Wilson, President of The American
Council on Education, put it recently (Higher Educo-
tion and National Atfairs, June 23, 1966):

“When all is said and done about the importance
of upholding private higher education, it turns out
that more is said than done. As a firm believer in a
dua! system of higher education, I contend that
the trend toward a monolithic scheme is neither
desirable nor necessary.”

b. Turrion Gars; TurtioN SUBSIDIES; AND INHERENT
LiMITATIONS OF TUITION ASSISTANCE

In the past few years, Pennsylvania, through its
Higher Education Assistance Agency, has enabled
thousands of students, by grant or loan, to pursue their
higher education (DPI Newsletter, Nov. 1966, p. 2)
and the Master Plan comnmendably calls for drastic
expansion of these forms of student assistance. Tuition
subsidies, however, represent primarily a financial aid
to the student, and cannot sigrificantly enable the
institution to raise capital funds.

As noted above, the cost of educating a student
almost universally exceeds the tuition charge. The
recent experience in New York State, which has pur-
sued a massive scholarship and student assistance pro-
gram, has not enabled independent colleges to meet
their financial commitments. Their crisis led Governor
Rockefeller to appoint a Select Committee of dis-
tinguished educatois and citizens “to preserve the
strength and vitality of privately financed colleges ard
universities.” (See N. Y. Times, March 5, 1967, Sec. 1,
p- 1, 42; excerpt attached hereto as Appendix IIL)
As shown in Part IV and V, our neighboring states of
New Jersey, New York and Connecticut, have adopted
means other than tuition subsidy to make possible the
expansion of private educational facilities.

The tuition gap created by selective state aid to
state-aided institutions to the extent of approximately
$1,000 per student, is umeliorated, though net equal-
ized or overcome, by direct student aid. Necessary and
commendable though this form of aid be to studeat
freedom of choice, it is not designed nor expected
to provide equal opportunities to private institutions
to expand along with the state-related and state-aided
institutions.

i
c¢. THE BRaIN DRAIN BY SUBSIDIZED INSTITUTIONS

The resource limitations of non-aided private insti-
tutions, as aggravated by selective state assistance to a
liinited number of other institutions, places the former
group under serious, cumulating disadvantages in their
struggle to maintain quality education. They are fird-
ing it increasingly difficult to share equitably in the
available pool of taleuted teachers, students and re-
searchers, many of whom are driven to state-subsidized
schools by economic pressures.
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Continuing loss of facully and student resources is
pointed by the lure of distinguiched professors and
scudents from private institutions to state-aided in-
stitutions.

The following excerpt from the Wall Strect Journal
makes this point:

“Many public institutions are growing fussier about

whom they will admit. Pennsylvania State Univer-

stty, one of the more selective, now discourages
applicants not in the top fifth of their high school
classes from even applying. Next spring it plans to
require all applicants to take the same College
Entrance Examination Board tests now standard at
many top-ranking private colleges.”
L 4 » ]

“Public un‘versities also are luring more of the very

top students. Five years ago, when the National

Merit Scholarship Corp. began making its highly

competitive awards, only 17.3% of the winners

chose to use the prize money at public institutions.

Last fall this percentage had inched up to 21.8%

even though prestigious private institutions still

got a heavy mejority The awards come from funds
provided by the Ford Foundation and corporate
donors.

“Part of the reason for this gain, Penn State’s presi-
dent, Eric A. Walker believes, is because many state
universities offer big-name professors and research
equipment superior to that found in some smaller
private institutions.”

TWO STATE UNIVERSITIES
ABSORB PRIVATE COLLEGES
By a Wall Street Journal
Staff Reporter

Public universities are not only
growing faster than private colleges,
they're also taking over some of them.

The University of Buffalo, with over
11,000 students, was recently absorbed
into the multi-campus State Univer-
sity of New York. The University of
Houston, a private institution with
12,000 students, will become part of
Texas’ state university system in Sep-
tember 1963.

Money appears to be the main rea-
son. Neither of these institutions faced
immediate financial hardship. But,
lacking big endowments, they were
having difficulty expanding. “We were
forced to seek some means of public
support,” says Patrick J. Nicholson,
Houston University's vice president.
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“If you want to study nuclear physics and play
around with a nuclear reactor, you can't do it at
a small liberal arts college,” he says. “By dangling
higher salaries and Letter research opportunities
than are available in the poorer private colleges,
state {nstitutions are attracting more top-flight
teachers.” “Raiding” of smaller private campuses is

on the increase.
* * *

TaxpPAYERS BURDEN Grows

The vast expansion in physical plants and enroll-
ments is costing taxpayers a lot of mone, State leg-
islatures have appropriated a record of $1,654,600,-
000 to operate four-year public colleges and univer-
sities in the current academic year, or 23% more
than only two years ago. That doesn’t count appro-
priations for construction, currently estimated at
$400 million a year, and an estimated $71 inillion
for public juuior colleges. { Emphasis supplied)

Report, W ' Street Journal, May 31, 1962; pp. 1, 11.

The U. S. Office of Education Survey of Federal
Programs in Higher Education (OE 50033, Bulletin
1963, No. 5), demonstrates :he marked concentration
of public assistance in a few institutions:

“Federal research funds are concentrated in uni-
versities. Of all funds for researvch in . . . 1960, 68
percent went to 25 universities; 82 percent went to
50, and 94 percent went to 100” (p. 7).

“In fiscal year 1958, 100 universities and coileges
received 96 percent of the amount of all grants
made for facilities and equipment” (pp. 8, 9).

“The following 25 institutions received 44 percent
of Federal funds for education and training in fis-
val year 1959 . ..” (p. 13).

“In 1959, awards at the graduate and professional
levels of training . . . went to full-time students at
fewer than 125 colleges and universities. . . . Fifty
of these . . . had 79 percent of all fellows and 25
had 62 percent” (p. 15).

. . . The expansion of fellowship oprortunities
through Federal and other programs i1 more de-
partments of more institutions is strongly indi-
cated” (p. 36).

“Current Federal acticities tend to increase the gap
between the strong and the less strong institutions,
to further the separation of graduates from under-
graduate instruction, to increase the reward and
prestige of research in comparison with teaching,
and to lower the morale of faculty members in fields
not well supported” (p. 46). (Emphasis supplied)

Tke seriousness of this excessive, if unwitting, con-
centration of high quality education into a narrowing
group of educational centers was emphasized by Edith
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Green, Chairman of the House Special Sub-committee
ot. Educatiun, in her Burton lecture at Harvard Unl-
versity in 1963 (published by Harvard University
Press as “Education and the Public Good” in 1864 ).

“More than 90% of all of the research funds, federal
in origin, are spent in fewer than 100 institutions
of higher learning, Is this necessary? How many
institutions have the kind of program that would
qualify them for this research? What is our con-
cern—what should be our concern with the other
1800 plus institutions?

How can the federal government, entrenched in
the educational process as it is, help to bring about
a widening circle of centers of excellence as rec-
ommended by the President’s Science Advisory
Committee?” (Green, op. cit. supra, p. 25)

An aid policy by government which achieves such
results was also deplored by Dr. James B. Conant in
his recently heralded study entitled, “Shaping Educa-
tional Policy”:

“Except for the unique role played by the private
four year liberal arts college, there is no reason to
treat the support of private and piblic institutions
separately in terms of shaping policy.” (Conant,
supra, p. 77)

“At the level beyond the high school, plans cannot
be made by the state alone, nor by private institu-
tions alone, nor by Washington alone. But no na-
tionwide policy can be successfully formulated if
any one of the three is excluded.” (Conant, supra,
p. 110) (Emphasis supplied)

The foregoing facts and expert observations make
it imperative that the Master Plan maintain a balance
of fair opportunity to ail institutions to maintain a
tolerable quality as well as quantity in their educational
efforts. That goal is undermined more by fiscal dis-
advantage under state assistance between groups of
colleges, than by the limited amount of funds that are
made available to any one group of colleges.

d. FaiLure To CoNsiDER AND CrAriFy CoONSTITU-
TIONAL Issues REGARDING CHURCH-RELATED IN-
STITUTIONS

As indicated in the Foreword, the Master Plan does
not address itself to constitutional problems of aid to
church-related institutions. This silent treatment un-
necessarily beclouds the feasibility of any one of a
number of possible forms of assistance. To this extent,
the Plan deters active consideration of such assistance.
If the state is to seek effective means of aiding the
private, church-related institutions which constitute
almost 50% of the state’s higher education community,
these legal problems must be faced clearly, candidly,
and rationally. The following section attempts to clarify
the imporiant constitutional issues.



Legal Bases for State Assistance to
Higher Education

Church-Related

A. NATURE OF CONSTITUTIONAL PROBLEMS

Preliminary to considering, the legrl authorities,
it is well to note certain aspects of constitutional juris-
prudence which preclude any broadside, simplistic
conclusions concerning the power of government to
assist church-related higher education. Constitutional
limitations can only be determined with separate ref-
erence to each of the state and federal constituticns,
and then only under specific provisions of each charter.
The level of certainty also varies with each form of
educational assistance program in a very wide range
of such programs. Tf, therefore, the state desires to
implement its policy of devising constitutional means
of aiding higher education wherever possible, the re-
sponsibility of careful analysis of each specific proposal
with respect to each relevant constitutional provision
cannot be avoided.

In the absence of squarely controlling judicial prec-
edent, legal guidance is also provided by the judicial
expressions in kindred cases; by the judgments and
practices of the legislative and executive officers of
government, and by leading constitutional law schol-
ars. This paper will present the constitutional positions
which seem to be supported by the foregoing types of
legal authority, with respect to the following major
types or categories of educational assistance.

(a) Forms of Student Assistance by Government

(b) Unrestricted Aid to Church-Related Colleges

and Universities

(c) Restricted Special Purpose Capital Facilities

Grants
(I} Capital Facilities
(11) Student Service Facilities
(III} Instructional Equipment and Materials

(d) Restricted Special Purpose Assistance to Per-
form Defined Programs of Critical Public Need
(I} Incentive Programs to Prospective Col-
lege Teachers
(II) Fellowships
(IIT) Special Training Programs (e.g., educa-
tion, nursing, vocational rehabilitation)
Community Service Program} (e.g., re-
search and development)
Inter-institutional Cooperation
Informaticnal Services to Educational
Agencies
As shown hy Appendix V hereto, practically all of
the above listed forms of educational assistance, ex-

(Iv)

(V)
(V)
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cepting only item (b) (Unrestricted Aid), are pres-
ently provided to churcterelated colleges under a wide
range of federal laws.

1. Student Assislance by Government

Both the federal and state governments have stu-
dent scholarship and loans programs, applicable to
students in church-related colleges. These have not
been seriously questioned. The 1963 Constitutional
Amendment to Article 111, Section 18 of the Pennsyl-
vania Constitution removed any doubt as to this form
of aid. Indeed, the denial of ¢:ch aid to a student
would place the harsh, if not unconstitutional, price
upon ais freedom of mind and choice of schooling,
Accordingly, it is not considered necessary to discuss
herein the constitutionality of this form of assistance.

2. Unrestricied Ald to Church-Related Colleges

Government assistance to a church-related insti-
tution, without restrictions, or justification in a secular
public purpose would raise grave constitutional ques-
tions. However, no such assistance has beer. seriously
proposed in recent years, at either the state or federal
level, and no such assistance is proposed herein. The
constitutionality of such form of aid is accordingly not
pursued in this paper.

3. Restricted Special Purpose Capital Facilities Assist-
ance

As above noted the federal government has pro-
vided very sizable aid programs to enable institutions,
including church-related institutions, to erect and ex-
pand capital “academic” facilities and to install crit-
ically needed instructional equipment and material:
Pennsylvania, by its state officials, has fully partici-
pated in these programs, without any constitutional
objections or reservations, inasmuch as they achieve
a primary public purpose and effect, for the benefit of
all citizens, and their consequences to religion are
remote at best.

It is hardly likely that such federal programs, which
also involve the use of the state government machinery
and employees, and in some cases, matching grants by
the state, would have been approved by the state gov-
emment officials, who are sworn to uphold both the
federal and state constituticns, had they any serious
constitutional reservations under the state or federal
constituti:~'s.

To date .10 court has been asked to nullify any of
the federal facilities grant laws, and they therefore
provide models for state legislation to the extent that



they do not contravene any unique limitations under
state constitutions. Ore thing is clear; without such
laws, the tremendous growth in higher education
required in this era, would not have been remotely
possible.

4, Assistance to Perform Special Activities of Critical

Public Need

Treating colleges and universities as the social in-
struments which they are, the federal government has
subsidized, in all such institutions, by public funding,
programs designéd to meet special critical needs of the
community, whether in the public heaith professions,
areas affecting national security, vocatior 1 rehabilita-
tion, the complicated problems of cities, or the full
utilization of physical and intellectual resources needed
by the entire community, through inter-institutional
cooperation. Many of the forms of programmatie aid
listed under (b) above are also recommended, in
general terms by the Master Plan. For reasons stated
under sub-section (c) above, it seems clear that gov-
ernment subsidy of programs so clearly designed to
serve the public interest has not been considered to
raise any serious constitutional problems under the
federal constitution, nor, to the extent of state govern-
ment involvement therein, under the state constitution.
As shown by the note in Appendix V, Pennsylvania
has participated very exteusively in these federal
programs,

B. THE FEDERAL CONSTITUTION
1. Text and Theory
By judicial interpretation of the Fourteenth Amend-
ment, the following religion clauses of the First
Amendment have been made applicable to the states:
“Congress shall make no law respecting an estab-
lishment of religion or prohibiting the free exercise
thereof. ...”

While the “establishment clause” has not been
considered by the Supreme Court directly with respect
to state assistance to church-related higher education,
there is a body of federal cases treating the establish-
ment clause which does provide guidelines as to its
operation. The cases confirm the conclusion that the
question of government-religion involvement is not an
abstract or absolute proposition; that the constitutional
goal is to preserve religious liberty by insuring govern-
ment “neutrality” to religion; that the question of

“neutrality” depends on the impact of government
action under contemporary circumstances, with a bal-
ancing of those factors which tend to place govern-
ment in an extrere position of either undue hostility
or undue preference to institutions related to religious
communities. The cases reilect the concern that mod-
ern government necessarily touches and influences
many areas of personal values and formation through
its power of public taxing ind spending for education;
and that the ideal of pro/iding equal treatment and
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equality under the law to all citizens irrespective of
thelr free choice of educational outlook and institution
becomes more crucial each year. Since the domain of
education belongs exclusively to neither governinent
nor church-related institutions, the interaction between
such institutions of society is unavoidable. The follow-
ing excerpts from the latest opinions of the Supreme
Court reflect these elements upon which contemporary
constitutional interpretation rests.
“For not every involvement of religion in public
life violates the Establishment Clause. Our decision
in these cases does not clearly forecast anything
about the constitutionality of other types of inter-
dependence between religious and other public
institutions.” (Concurring opinion—Brennan,
Abington School Dist, v. Schempp 374 U. S. 203
(1963) at p. 294)
“But the several opinions (Supreme Court cases)
make sufficiently clear that ‘separation’ is not a
self-defining concept. Agreement, in the abstract,
that the First Amendment was designed to erect
a ‘wall of separation between church and State,’
does not preclude a clash of views as tr what the
wall separates.”

L L L

“... As the State’s interest in the individual becomes
more comprebensive, its concerns and the concerns
A religion perforce overlap. State codes and the
dictates of State tax the same activities. . . . No
constitutional command which leaves religion free
can avoid this quality of interplay.” (Concurring
opinion—Frankfurter, J.—McGowan v. Maryland,
366 U. S. 420 (1960), at p. 461)
L L L

“Examples could readily be multiplied, for both the
required and the permissiole accommodations be-
tween church and State, the relation as one free of
hostiiity or favor and productive of religious and
political harmony, but without undue involvement
of one in the concerns . . . of the other.”

“ .. It s of course true that great consequences can
grow from small beginning-, but the measure of
constitutional adjudication is the ability and +.ill-
ingness to distinguish between real threat and mere
shadow.” (Concurring opinion — Goldberg, J.—
Abington School Dist. v. Shempp, Supra at 306,
308)

2. Judicial Authority

The closest decisions of the Supreme Court relating
to a fede. al grant of moneys to a church-related insti-
tution, is Bradfield v. Roberts, 175 U. S. 291 (1899).
The court there upheld a grant of federal funds by
Congress to a District of Columtiia hospital that was
open to all, but operated by a religious order, under a
corporate charter. The court rejected the claim that
the grant was an aid to religion in violation of the
federal constitution, and ruled that the grant was made



to a corporation which “vas carrying a public purpose
and that the religious motives and relationships of
those operating the hospital vere immaterial. Shortly
following Bradfield, the same co irt in Speer v. Colbert,
200 U. §. 130 (1908) refused to consider Georgetown
College a “sectarian” institution under the constitu-
tion of the state of Maryland, even though it was
church-related. While the Speer case did not involve
the federal constitution, the opinion therein reflected
the Supreme Court’s approval of the Bradfield reason-
ing with respect to a church-related college. To date,
neither of these cases have been overruled by the
Supreme Court, They support the view, that a church-
related college, which is open to all, and operated to
provide education of an approved secular nature,
comparable to that provided by non-denominational
colleges, may, irrespective of a religious affiliation and
the views of its operators, receive government assist-
ance toward its public educational purpose, without
infringing the federal constitution.

The latest series of decisions involving the religion
clauses, confirm that the First Amendment does not
require government and religion to be sealed off from
each other’s secular activities. Everson v. Board of
Education, 330 U1 S. 1 (1947), upheld the tax paid bus
ride for parochial school children, as consistent with
government neutrality.

Opponents of government assistance to church-
related education are fond of citing out of context,
certain expressions from the Everson opinion which
did not constitute the actual ruling in the case. It
remains quite clear, however, that Eterson did not
rule upon public support of church-related education.
Eucrson not only upheld publicly paid bus rides on
the basis of their “purpose and effect” but cited with
approval the prior Supreme Court decision in Cochran
v. Bd. of Education, 281 U. S. 370 (1930), which up-
held free textbook loans by the state of Louisiana to
parochial school children, as an aid to a legitimate
public educational purpose. The Cochran case did not
involve the First Amendment refigion clauses, but its
public purpose, child-benefit theory was apparently
considered pertinent by the court majority in Everson,
which cited the Cochran case.

Shortly after Everson was decided, the United
States Supreme Court rejected the “absolute separa-
tion” theory in Zorach v. Clauson, 343 U. S. 306 (1951).
Zorach upheld the state accommodation of its people
through dismissed time programs for religious instruc-
tion away from the public school. The court there
declared (p. 313):

“The First Amendment, however, does not say that

in every and all respects there shall be a separation

of Church and State. . . . We are a religious peo-
ple. . . . We find no constitutional requirement
which makes it necessary for government to be
hostile to religion and to throw its weight against
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efforts to widen the eftective scope of religious
influence.”

That the foregoinz “accommodation” theory of the
federal constitution was not an accident of expression
is clear from the cases arising since. In the four Sunday
Closing Cases, decided in 1861, the court opinfon, in
each case, based the decision upon the public “purpose
and effect” of the statutes—which is the very ground
upon which Everson was decided.® The “purpose and
effect” standard was further corfirmed and elaborated
in the latest establishment decision by the Suprerae
Court, in Abington School Dist. v. Schempp, supra,
where the opinion stated (p. 222):

“As we have indicated, the Establishment Clause
has been directly considered by this Court eight
times in the past score of years and, with only one
Justice dissenting on the point, it has consistently
held that the Clause withdraws all legislative power
respecting religious belief or the expression thereof.
The test mnay be stated as follows: What are the
purpose and the primary effect of the enactment?
If either is the advancement or inhibition of re-
ligion, then the enactment exceeds the scope of
legislative power as circumscribed by the Consti-
tution. That is to say that to withstand the strictures
of the Establishment Clause there must be a secular
legislative purpose and a primary effect that neither
advances nor inhibits religion. (Citations)” (En:-
phasis supplied)

The only expression of outright opposition to gov-
ernment assistance to church-related education in
recent years was made in the concurring opinion of
Mr. Justice Douglas in Engel v. Vitale, 370 U. S. 421
(1962) wherein the court outlawed nondenominational
government sponsored prayer in public schools. No
other justice has subscribed to that dicta. Indeed the
latest Supreme Court opinion in Abington School Dist.
v. Schempp adhered to the purpose and effect tests of
the Fverson and Sunday Closing cases. In 1967 the
Pennsylvania Supreme Court noted the Schempp
“purpose and effect” test in upholding the new School
Bus Law. See e.g. Rhoades v. Abington Twp. Sch.
Dist., 424 Pa. 202 (1967), especially at 228, 246, 247.
The Schempp test was specifically applied also in
Shuey v. County of Lebanon, 10 Lebanon 84 (1965).

Thus the federal and state judicial authorities sup-
port the public “purpose and effect” standard to mark
the permissible limits of government assistance to a
church-related educational institution under the fed-
eral constitution. The cited cases make clear that inci-
dental or remote potential consequences to religion
are not controlling where the primary purpose and
effect of the government action is to achieve a proper
secular end.

*McGowen v. Manyland, Gallagher v. Crown Kosher Super
Market; Two-Guys from Harrison v. McGinley; Braunfeld v.
Brown; al. reported in 368 U. S. at 420, 617, 599, and 582
respectively (1981).



“The Plaintiffs do not charge that nonpublic schools
would, under Act 91, be the recipient of financial
benefits, But even if this were to be an indirect
result of the legislation, this fact in itself would
not unconstitutionalize the law. In order to come
within the constitutional ban, financial bencfits
accruing to a nonpublic school would have to be
direct and not merely incidental, supplemental or
peripheral.” Rhoades v. Abington Twp. Sch, Dist.,
supra, p. 220.

“Viewed in terms of hard realities, therefore, it is
not the mere benefit to a religion which causes a
service provided by government to violate ao.r
constitution.

“While a provision . . . benefits church-related insti-
tutions may not be for that reason alone uncon-
stitutional, it is clear that . . . there must be some
areas and some services which government may not
provide . . . the real difficulty is in gleaning . . .
the place where the line must be drawn.” Rhoai'es
v. Abington Twp. Sch. Dist., supra, p. 231.

“Nor does the fact that these teachers contributed
all their earnings beyond their support to the treas-
urv »f their order, to be used for religious purposes,
have any bearing on the question. It is none of
our business, nor that of these appcllants, to inquire
into this matter. American men and women, of
sound mind and twenty-one years of age, can make
such disposition of their surplus earnings as suits
their own notions. We might as well, so far as any
law warranted it, inquire of a lawyer, before admit-
ting him to the bar, what he intended to do with
his surplus fees, and make his answer a test of
admission. What he did with his money, could in
no way affect his right to be sworn as an officer of
this court, therefore, it would be impertinence in
us to inquire.” Hysong v. School Dist., 164 Pa. 624

at 656-657 (1894). See also Collings v. Lewis, 25

Dauphin 232, 245 (1923).

Even the much misunderstood recent Horace Mann
decision in Maryland held that the federal constitution
does not pe: se prohibit state assistance to church-
related colleges. In The Horace Mann League v. Board
of Public Works, 242 Md. 645 (1968), the Maryland
Court of Appeals unanimously sustained one of four
state laws which provided funds to church-related
colleges. The Supreme Court of the United States
refused to consider an appeal which plaintiffs took in
an attempt to reverse this ruling upholdiug the grant to
the church-related coliege, 385 U. S. 97 (1966). As to
the other statutes, the Maryland Court divided 4 to 3,
in nullifying state assistance to three church-related
colleges, on the finding by the majority that the re-
ligious programming at these three colleges were so
substantial that the State aid, in effect, provided an
aid to religion. Thus Horace Mann did not hold that
colleges are barred from state aid under the federal
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constitution by reason of their church-relationships.
Hood College was admittedly church-related and its
grant was upheld. Horace Mann held tnat the level of
religious activity at a college may not be so “intense”
as to render the aid to religion more than “incidental.”

The inner contradiction of the Horace Mann deci-
sion is scen from the unanimous finding by the same
Court that none of the same laws violated the Declara-
tion of Rights of the Maryland Constitution, Article 36
of whic" prohibits compelled citizen support (by
taxes) of any church, ministry or sect. As to Article 36,
the Maryland Court held unanii :ously that all of the
educational grants, under long established Maryland
decisions were public monies expended for the public
purpose of educating Maryland citizens in colleges of
their choice, and Hience were not aids to religion.

Thus the Maryland Court in Horace Mann unani-
mously recognized, under both the state and federal
constitution, that aid to a church-related college is not,
as a matter of law, necessarily an unconstitutional aid
to religion.

Two quotations from the majority opinion in the
Horace Mann case establish, beyond doubt, that the
Court did not view the federal constitution as barring
state grants to church-related schools, to wit:

“We are unable tv accept Appellee’s contention

that every religious observation by an institution

sectarianizes the same, but feel that the question
of sectarianization depends upou a consideration
of the observances, themselves, and the mode, zeal,

and frequency with which they are made” (p. 671).

L

L L

. whether or not an educational iustitution is
sectarian in such a legal sense is a rather elusive
matter, being somewhat ephemeral in nature.
Hence, we have deliberately made no attempt to
enunciate a hard, fast, and intractible rule in regard
thereto, preferring, as indicated above, to decide
cach case upon the totality of its attendant cir-
cumstances” (p. 678).

The confusion in the Horace Mann case arises from
the Court’s contradictory findings as to the primary
cffect of the state grants. Under the state coastitution
the court found a sufficient public purpose and secular
effect. Under the federal constitution, four out of seven
judges found the same were too religious.

Even as so limited, the status of the Horace Mann
majority opinjon on the federal issue was further at-
tenuated, within three weeks, in another opinion by
the Maryland court. In Truitt v. Board of Public Works,
243 Nd. 375 (1966) which unanimously upheld state
grants to church-related hospitais, the concurring opin-
ion of Judge Barnes made it clear that the 4/3 court
majority in Horace Mann was composed of two trial
judges specially assigned to replace two appellate
judges who disqualified themselves in Horace Mann;
and that Judge Barnes, one of the disqualified judges,
neither approved nor felt bound by the Horace Mann



method of disqualifying church-related colleges unde
federal constitution. See Truitt v. Board of Public
Works, supra, p. 411, 413,

The narrow ruliag in Horace Mann under the fed-
eral constitution is confinned by the actions of Con-
gress in enacting as of November 3, 1966 a series of
amendments to exiznd and expand the operation of
the Higher Educational Facilities Act of 1963, the
Higher Education Act of 1965, and the National De-
fense Education Act of 1938 (11 U. S. Cong. and
Administrative news 1966, pp. 4706, 5151). Opponents
to such legislation appeared before the Senate Sub-
committee Hearings of the Higher Education Amend-
ments of 1966 and placed the entire Horace Mann
opinion in the record arguing their interpretation that
Horace Mann outlawed such aid (Hearings, Higher
Education Amendments of 1966; U. S. Senate Sub-
committee on Education, 89th Cong. 2d. Sess., p. 209).
Congress rejected this erroneous interpretation and en-
acted the new educational assistance laws, which ben-
efit church-related as well as nondenominational
colleges.

3. Other Authority
a. LEGISLATIVE JUDGMENT

In passing upon the validity of statutes, courts
freely acknowledge that the actions of the legislative
branch are entitled to consideration and respect, for
the obvious reason that legislators are also obliged by
their oath of office to uphold the constitution of the
United States. The members of Congress are, in large
part, familiar with constitutional questions, and many
are distinguished students of constitutional law. After
much debate and extensive hearings concerning the
constitutionality of proposed federal educational aid,
including church-related colleges, they have enacted
varied and massive forms of aid to church-related
colleges over the past twenty years. Particular attention
is invited to Appendix V hereto which lists the wide
range of higher educational assistance programs en-
acted by the federal government, and obviously
deemed valid under the federal constitution. The con-
clusion is unavoidable therefore that most Congress-
men, including former Governor Scranton,® consider
aid to church-related colleges, in forms that advance
a public purpose aud primary secular effect, as not
infringing any part of the federal constitution. This
prevailing legislative opinion is strengthened by the
utter lack of any attempt to challenge any one of the
federal educational assistance laws or grants relating
to church-affiliated colleges.

The participation of Pennsylvania, through jts Offi-
cers, the State Commission on Academic Facilities, and
other educational agencies of the State, in the federal

*“While in Congress, I have done everything possible to pro-
duce federal assistance for higher education.” Address by
William W. Scranton, Republican Candidate for Governor,
before the C'overnor's Committee of 100 for Better Education,
Octobe 10, 1862,
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aid programs involving church-related colleges reflect
agreement by the state administration and officials
with the views of Congress. Were the federal grants
deemed to violate the federal constitution, the question
would have been at least raised, if not resolved at the
state level. If such federal grants are, in the opinion cf
so many responsible public officials valid, state grants
of like nature and scope, could hardly be considered,
under the same federal constitution, any less consti-
tutional.

b. EXECUTIVE JUDGMENT

What has been said above concerning the judgment
and responsibility of the legislators involved in the
passage and administration of government grants to
church-related institutions, apply as well to their chief
executive officers of the nation and the commonwealth.
Iresident John F. Kennedy, who opposed “across the
board” aid to church-related schools at the parochial
level, sponsored government aid to all colleges and
universities. So did President Lyndon B. Johnson.
Similarly, William W. Scranton, as Governor, played
a vigorous role in carrying forward federal aid pro-
grams involving church-related schools, through his
late administration. The judgment of the executive
heads of government, who are also oath-bound to
support the federal constitution, further re-enforces
the conclusion that such laws are indeed constitutional.

¢. SCHOLARLY OpINION

While no scholar can, in the absence of a con-
trollinr decision, venture an absolute prediction of
future Jecisions by the Supreme Court, several promi-
nent constitutional Jaw scholars, who are not identi-
fied with partisan interest groups, have noted that:
{a) There is no clear constitutional barrier to aid to
church-related higher education, if properly formu-
lated. See e.g. the recorded opinions rendered upon
invitation by the late Professor Howe (Harvard Uni-
versity Law School), Professor Southerland (Harvard
University Law School), Professor Katz (University
of Wisconsin Law School) to the U, S. Senate Sub-
committee on Education. U. §. Sen. Doc, 29, 87th
Cong., 1st Sess. 50 (1961). More recently Professor
Kurland (University of Chicago Law Scheol) reiterated
his position that such aid would be constitutional.
Kurland, Politics and the Constitution, Federal Aid to
Parochial School, Land and Water Review 475, 493,
494 (1966). Professor Kauper ( University of Michigan
Law School}, who doubts the validity of direct gov-
emnment assistance to church-related schools at the
elementary level, has also indicated substantial bases
for upholding such aid to church-related colleges,
especially wlhen cast into the form of program assist-
ance in the public interest, as defined by the govern-
ment. Kauper, Religion and the Constitution, 112, 113
(1964). See also Katz, Religion and the American Con-
stitution, 72 et seq. (1963).



4. Connclusion

On the foregoing considerations, state financial
assistance to church related colleges and universities,
for secular educational purposes to meet critical public
needs would not raise clear violation of the federal
constitution. This conclusion also makes good sense in
furthering the declared policies of the Master Plan to
expand educational resources and use them fully, at
optimum taxpayer cost, with freedom of students to
choose their college, Ever were there reasonable doubts
for conflicting interpretations of the constitution and
the cases thereunder, such doubts would normally in-
cline to favor that interpretation which supports
common sense and demonstrated social needs. There
is, therefore, no substantial reason under the federal
constitution for refusing to pursue beneficial legisla-
tion to enable church-related colleges to achieve the
secular educational goals set for them by the Master
Plan.

C. THE PENNSYLVANIA CONSTITUTION
1. Text and Theory

The following portions of the Pennsylvania Con-

stitution relate to the questions here considerec:
Article 1, Section 3—Right of conscience; fieedom
of religious worship . . . no man can of right be
compelled to attend, erect or support any place of
worship or to muaintain any ministry against his
consent; . . . and no preference shall ever be given
by law to any religious establishment or modes of
worship,

Article 111, Section 17— Appropriations to chari-
table and educational institutions—no appropria-
tion shall be made to any charitable or educational
institution not under the absolute control of the
Commonwealth, other than normal schools . . .
except by a vote of two-thirds of all the members
elected to each House,

Article 111, Section 18—Certain appropriations for-
bidden—No appropriation shall be made for chari-
table, educational or benevolent purposes to any
person or community nor to any denominativnal or
sectarian institution, corporation or association:
Provided that appropriations may be made . . . in
the form of scholarship grants or loans for higher
educational purposes to residents of the Common-
wealth except . . . to persons enrolled in a theo-
logical seminary... .

Of the relatively few cases under Article I, Section 3,
only a few very recent decisions need be cited, as this
Article is not particularly germaine to the issue of
state assistance to church-related higher education.
To quote the late Attorney General, The Honorable
Walter Alessandroni, from his brief to the Pennsylvaria
Supreme Court in Rhoades v. Abington Twp. Sch.
Dist. 424 Pa. 202 (1967):
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“The terms, ‘place of worship,’ ‘ministry,” and ‘pref-
erence . . . to any religious establishments,” as used
in the third section of Article I, have never Leen
construed by the courts of Pennsylvania. This has
very likely been due to the fact that their meanings
are so plain. . ..

L] L] ®

“It is obvious that any of these alleged violations

by the Act of Article I, Section 3, would also con-

stitute violations of tie disestablishment clause of
the Federal Constitution.
L4 ° ]

“.. . While interpretation of the Penunsylvania Con-

stitution rests finally with the Supreme Court of

Pennsylvania, the reasoning of the Supreme Court

of the United States with respect to the concept of

‘establishments’ (including specific features thereof,

such as support of places for worship or a ministry)

would appear basic w.th respect to the language of

Article I, Section 3. See also Shuey v. County of

Lebanon, supra.” (Brief for Commonwealth of Pa,,

pp- 34-37)

In the opinion rendered for the Supreme Court, in
response to the quoted brief, Mr. Justice Musmanno,
with respect to Article I, Section 3, declared:

“Supporting a place of worship meant providing

funds for the maintenance of a church.” (Rhoades

v. Abington Twp. Sch. Dist., supra, p. 219)

It is clear that aid to church-related colleges would
not be supporting a “place of worship” or maintaining
any “ministry” nor effecting any “preference.” To
classify accredited, degree granting, church-related
colleges, which are open to students of all faiths, and
staffed by members of different faitks, and where both
students and facultics have achieved the intellectual
maturity and independence to think for themselves;
to classify such institutions of higher learning as places
of worship or ministries would be a gross distortion of
factual reality, as well ac of constitutional intent. As
shown by the above quotation from the Atterney Gen-
eral’s brief, Article I, Section 3 has never been seriously
considered a ground to nullify state aid to church-
related colleges. In the series of cases wherein the
Pennsylvania Supreme Court did nullify unrestricted
institutional grants, as hereafter discussed, the Court
relied upon Article 1[I, Section 18, and did not even
mention Article I, Section 3, so clear is the language
from the latter Article which, neither in its literal terms
nor its purpose, has been considered to affect educa-
tional subsidies.

The plaintiffs in the recent Horace Mann case,
above discussed, attempted to stretch language ke
that in ‘Article I, Section 3 (which closely parallels that
of Article 36 of the Maryland Declaration of Rights)
to cover state grants to higher education. Article 38 is
so close in its wording to Article I, Section 3 of the
Pennsylvania Constitution, that for practical purposes,
it may be considered as identical. It reads:



“. .. nor ought any person to be compelled to fre-
quent, or maintain, or contribute, unless on con-
tract, to maintain any place of worship, or any
ministry” (Article 86, Declaration of Rights, Mary-
land Constitution ).

The Maryland Court of Appeals unanimously held
that state grants to church-related colleges did not
violate the quoted Article:

“Thus it is seen that grants to educational institu-

tions at a level where the state has not attempted

to provide universal educational facilities for its
citizens have never, in Maryland, been held to be
impermissible under Article 36, even though the
institution may be under the control of a religious
order. And we see no reason to hold otherwise now.

We, therefore, hold that none of the grants violate

Article 88.” (Horace Mann, supra, p. 690) (Em-

phasis supplied)

Thus, in effect, though without specific reference
to or acknowledgment of the United States Supreme
Court test, the Maryland Court recognized that a state
grant whose purpose and effect is educational advance-
ment cannot be stretched into an aid to a ministry or
place of worship, merely because of church relation-
ships to accredited colleges.

With respect to Article I, Section 3 of the Pennsyl-
vania Constitution, as with respect to Article 36 of
the Maryland Constitution, it has never been held to
bar state assistance to church-related institutions, and
there is no good reason to now consider it as such a
bar,

Article 111, Section 17 is relevant only to the extent
of its requirement that state appropriations to “any
charitable or educational institution not under the
absolute control of the Commonwealth” be made by
affirmative vote of % of the members of each house
of the State Legislature. This stringent requirement of
an absolute two-thirds majority in each house to con-
stitutionally validate state appropriations to any col-
leges and universities, other than state colleges (which
are the only ones under the absolute control of the
Commonwealth) draws no distinction between the
types of state-related, state-aided, and private institu-
tions. There is no reported case, which challenged a
state appropriation to a college under Article 111, Sec-
tion 17. It must therefore be assumed (though not
known) that every Pennsylvania legislative appropria-
tion to higher education institutions (other than state
colleges) has been made by the requisite two-thirds
majority in each house, as this constitutional mandate
cannot be legally avoided by any special procedure or
rules of either house regarding “general” or “special”
appropriations.

Article III, Section 18 of the Pennsylvania Consti-
tution bears directly upon the power of the state to
aid denominational colleges and universities. It is im-
portant, therefore, to consider caretully both the actual
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terins of this Article, as well as the decisions of the
Pennsylvania Supreme Court which interpret the same.

Major stress must be placed upon the judicially
established scope and limit of operation of Asticle III,
Section 18, to wit:

a) Section 18 applies only to “appropriations” and
not to all forms of publicly sponsored financial
assistance. Many funds which may be deemed
“public funds” are not “appropriations” within
the meaning of Section 18.

b) Section 18 prohibits institutional grants only for
the purpose therein proscribed. It does not pre-
vent the State from having certain reimburse-
ment relations with private institutions, even
through appropriation funds. The proper areas
for such public subsidy are a matter of defini-
tion, as hereafter discussed.

¢) The constitutional meaning of the terms “chari-
table, educational or benevolent purposes” has
been and will continue to be modified by judi-
cial interpretation, according to the basic con-
stitutional purpose, in the light of social change
and necessity. This resvlts from expanded wel-
fare and police power activity by the state in
areas previously left to individual responsibility.

Thus, if financial assistance is generated by the

State to higher education through non-tax funds or
through financing which does not involve the obliga-
tion or credit of the State, Article I1I, Section 18 has
no application, irrespective of the nature of the assist-
ance program. Further, if the assistance program is not
concerned with grants for construction of capital facili-
ties, but covers specialized program activities to meet
critical public shortages and needs, the State may
arrange for the production of such needs through re-
imbursement arrangements with private institutions,
including church-related institutions. Such subsidies
would not constitute appropriations to the institution
within Article III. Finally, where subsidies are paid
to the institution, merely as a conduit, for actual dis-
tribution and « onsumption on a state defined basis, by
faculty and student trainees and researchers, even if
made from appropriated funds, such form of assist-
ance does not constitute appropriations to the institu-
tion under Article III, Section 18, Nor does it constitute
assistance to a special group, where all Pennsylvania
residents in all colleges are qualified to engage in such
programs. That is to say, the State may, where reason-
ably necessary, employ private, even church-related,
institutions to achieve certain types of welfare objec-
tives 1n the nature of student and faculty services,
facilities, and training. These conclusions are borne out
by the following analyses of the Pennsylvania Supreme
Court decisions relating to Article 111, Section 18,

2. Judicial Authority
Those Pennsylvania cases, the latest of which was
decided in 1932, which nullified grants to church-
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related colleges pertained solely to general, unre-
stricted institutional grants,

Collins v. Kephart, 271 Pa, 428 (1921);

Dugquesne v. Lewis, 28 Dauphin 242 (1923);
Collins v. Martin, 290 Pa. 388 (1927);

Collins v. Martin, 302 Pa. 144 (1931 };
Constitutional Defense League v, Waters, 308 Pa.
150 {1932).

The narrow interpretation given to Article III, Sec-
tion 18 by the above cases, was also applied in other
cases to nullify the state’s attempts to alleviate pov-
erty conditions. Busser v. Snyder, 282 Pa. 440 {1925).
The Court, however, later redirected its interpretation
of Article III, Section 18, as regards poverty, to uphold
State appropriations on the ground that they involved
performance of obligatory public functions. Common-
wealth ex rel Schnader v. Liveright, 308 Pa. 35 (1932),
The technical grounds by which Liveright avoided
Busser, was not entirely convincing to later justices.
See e.g., Con.monwealth v. Perkins 342 Pa. 529 (1941
at 534, 533). This shift in constitutional interpretation,
as to what constitutes performance of a public func-
tion, as against a public grant of charity or benevo-
lence, is here noted to illustrate the necessity for
realistic interpretation of old constitutional provisions
which did not contemplate or necessarily intend to
define rigidly the proper scope of government welfare
activities. That such an evolution of law is equally
necessary to government for welfare needs that arise
in the context of an educational program is exemplified
by the recent extension of school health services to
children in church-related institutions. The attorney
general held such benefits to be a proper and consti-
tutional exercise of government welfare power. School
Health Services, 28 D & C 2d 776; Attorney General's
Opinion 257 (1963). The same position is apposite to
state provision of college facilities and services, as
hereinafter discussed.

Just as older cases under Article IlI, Section 18
were modified with respect to statc assistance to the
poor, they also gave way in later cases, to a modern
interpretation as to what constitutes an “apprapriation”
to an institution. Following the pupil-benefit theory of
the United States Supreme Court opinion in Cocliran
(which upheld loan of text books by the state to pa-
rochial school children), the Pennsylvania Supreme
Court in 1956 held that payments by a state agency to
a denominational orphanage for the care of a juvenile
ward, did not constitute an appropriation to the insti-
tution, but a payment in reimbursement for care of the
child, and as such, an appropriation for welfare bene-
fits. Schade v. Aliegheny Institution Dist., 386 Pa. 507
(1956). The importance of the Schade rationale, to a
modern and realistic treatment of state grants for
special purpose programs to higher educational insti-
tutions, as hereafter discussed, is highlighted in the
following quotation from that opinion (p. 512).
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“The Constitution does not prohibit the State or
any of its agencies from doing business with de-
nominational or sectarian institutions, nor from
paying just debts to them when incurred at its
direction or with its approval. Numerous cases can
be readily visualized where such situations have
occurred: ie. payment of the bill of an injured
employee to a sectarian hospital.”

Thus a state subsidy, whether for designated re-
search activity, training in acutely needed professions
or technical skills, or community service, should, under
an enlightened view, such as that above expressed in
Schade, be treated as reimbursement of services,
wherein the beneficiary of public funds are citizens
and the community, not the servicing institution which
is providing the required services.

While the Liveright and Schade cases established
judicial justification for special purpose activities
grants to denominational institutions, they do not con-
stitute direct authority to provide fnancial assistance
for the construction of permanent facilities at church-
related institutions. This latter form of aid is in a dif-
ferent constitutional category than programmatic aid,
and, under the older cases, constitutional problems re-
main if aid is attempted by way of “appropriations.”
Accordingly, capital facilities assistance to church-
related institutions should be pursued through chan-
nels other than “appropriations” until a more enlight-
ened position is cffected by constitutional revision or
judicial modification of the early decisions. That such
channels exist is clear from the following decisions of
the Peuansylvania Court:

Kelley v. Earle, 325 Pa, 337 (1937);
Cominonwealth v. Perkins, 342 Pa. 529 (1941);
Dufour v. Maize, 358 Pa. 309 (1948);

Heuchert v. State Harness Racing Commission, 403
Pa. 440 (1961).

The Kelley case upheld the General State Authority
Act of 1935 against the charge that it violated Penn-
sylvania’s Constitution. The court emphasized that the
statutory creation of an Authority to finance projects
exclusively from public borrowings without the use of
“appropriations” or of state credit did not violate the
ban on pledging of state credit. And while Kelley
involves the credit limitations of the constitution, its
rationale of necessity applies to Article II1, Section 18,
as no state appropriations are required for Authority
operations. Indeed, the states of New York, New Jer-
sey, and Connecticut, which also have constitutional
restrictions against aid to sectarian institutions, have
successfully adopted the statutory authority as a con-
stitutional means to expand educational facilities at all
colleges and universities. Those statutes are cited in
Part IV-B following.

Independent of Authority borrowing from the gen-
eral public, other channels of public assistance are
available to church-related colleges. Not all public



funds, even tax funds, are “appropriations” within the
decided meaning of the Pennsylvania constitution. The
Pennsylvania cases above cited (other than Kelley)
upheld the statutory creation and distribution of spe-
cial purpose impositions, without such funds ever
being paid into the state treasury. Only funds drawn
from the state treasury were, in such cases, deemed
“appropriations.”

Ja the Perkins case the Pennsylvania Unemploy-
ment Compensation Law was attacked as a violation
of Article III, Section 18, as an appropriation for chari-
table or benevolent purpose. The Supreme Court, on
the opinion of the trial court, sustained the Act because
the statute-created fund went directly into the Stat-
utory Unemployment Compensation Fund:

“As we understand the word ‘appropriation,” when

used in the coastitutional or legislative sense, it

means a designation of money raised by taxation

to be withdrawn from the public treasury for a

specially designated purpose. The money in ques-

tion raised by taxation under this statute never gets
into the state treasury. It is paid into the Unemploy-
ment Compensction Fund created under the Act.

.. . The process does not have the earmarks of an
appropriation of public monies as generally under-
"stood. (Emphasis supplied)

“, « . it might seem to be juggling with terms to say

. . . that the money so raised, merely because of

the method of its treatment when raised, is not

public money. Yet that is precisely the trend of the
modern decisions.” Commonwealth v. Perkins, su-

pra, at 532, 533,

The Perkins case cannot be considered an cdd eva-
sicn of constitutional limitations. The Pennsylvania
Supreme Court had previously so indicated:

“The fact that the proposed plan might be deemed

an evasion of the constitution, would not condemn

it unless evasion was illegal. ‘It is never an illegal
evasion to accomplish a desired result, lawful in
itself, by discovering a legal way to do it. Tranter

v. Allegheny Authority, supra at p. 84.” Kelley v.

Earle, supra, at 331.

In the later Dufour case, the Supreme Court held
that collections and dispositions of license fees and
bond forfeitures under the Bituminous Coal Act were
not subject to the restrictions of Article III, Section 18,
on the reasoning of the Perkins case, and also 2 much
earlier decision:

“This disposition of the funds received in admin-

“stering the Act is not an appropriation within the

mezaning of Article III, Section 18. In Commeon-

wealth ex rel. Bell v, Powell, 249 Pa. 144, 94 A. 746,

it was contended that the disposition of motor

vehicle registration and lic.nse fees pursuant to the

Act of July 7, 1918, P. L. 672, was an appropriation

within Article III, Section 18, but the contention

was rejected. What was then said of that disposi-

ERIC

IToxt Provided by ERI

17

tion of the registration and license fees is applicable
now. It (the same constitutional provisio.) has no
application to a fund created for a special purpose
and dedicated by the act under which such fund ts
to be created to a particular use. The appropriation
of the Fund so created continues so long as the act
which dedicatcs it to a particular use remains in
force (249 Pa. at 154). See, also, Com. v, Perkins,

342 Pa. 529, 553, 21 A. 2d 45.” Dufour v. Maise,

supra, 318. (Empbhasis supplied )

The Supreme Court rccently confirmed these deci-
sions classifying the collection and dispcsiiion of stat-
utory fees which do not pass through the state treasury.
In Heuchert, the State Harness Racing Act of 1959 was
sustained against direct attack under Article III, Sec-
tion 18. The Act imposed a 5% tax on Harness Race
admissions and a 5% tax upon the amounts wagered
through pari-mutual betting, and directed that 25%
of the net receipts from said exactions be paid into the
“Pennsylvania Fair Fund” to be distributed annually in
specified amounts by the Secretary of Agriculture to
county agricultural societies conducting annual fairs
or horse races. Said collections and distributions were
held not to be “appropriations.”

“It is our opinion that this is not an appropriation

within the meaning of the constitution and that

our Supreme Court has already established an
equivalent precedent (citing Dufour).” Heuchert

v. State Harness Racing Comm., supra, at 448,

The foregoing line of cases settles the state’s power
to raise by statutory imposition, special purpose funds
for direct distribution without requiring any “appro-
priations” within the meaning of Article III, Section 18.
The Commonwealth, if it so wills, may thus benefit all
private higher educational institutions by the methods
sustained in the reported cases. To the extent that such
assistance is confined to bulldings which, by law, may
not be employed for religivus activities or sectariun
purposes, thzre is no involvement of the state’s power
to aid religion, but a legitimate exercise of state power
to provide necessary educational facilities and oppor-
tunities for its citizens.

Repeated declarations that the state’s higher edu-
cational institutions are indispensable to the mainte-
nance of a healthy economy and healthy citizenry
provide ample justification for creating and assigning
special statutory collections to a special fund to be
administered by a Higher Education Authority.
Whether the statutory source is business license fees
and forfeitures, or a portion of the receipts from the
State Haruess Racing Law, or any other forms of
special revenue which do not reach the state treasury,
the end beneficial result is the same.

3. Special Purpose Facilities Assistunce

a. Nox-tax Funps

The foregoing analysis establishes the constitution-
ality of legislation creating an authority with power



to finance on public tax exempt borrowings, without
obligation to the state, educational projects required
for the common good. A detailed discussion of the
positive benefits of such an authority is deferred. to the
following Section IV on Legislative Proposals. As
above noted, the Pennsylvania General State Authority
is not unique. Special educationa) facilities authorities
have been legislated in the neighboring states of New
York, New Jersey and Connecticut without any legal
difficulty. The New York constitution conceming pub-
lic grants to denominational institutions is even more
restrictive than the Pennsylvania constitution, but as
noted in the Kelley case, supra, authority financing is
a proper method of avoiding constitutional limitations.

To quote a New York court:

“The very purpose of the Dormitory Anthority is

to free such projects from the restraints otherwise

applicable to state government.” Windalume Corp.

v. Rogers & Haggerty, Inc, 234 N. Y. S. 2d 112

(10¢2)

Such an agency, which is not a mere arm of govern-
ment, could also receive private contributions for use
in its pubiic benefit projects, including those provided
at church-related institutions. The long series of litiga-
tion in Pennsylvania involving the use of public agen-
cles, under terms stipulated by the will of Stephen
Girard, for the service of the community, ard the
progeny of those cases, make it clear that not every
unit created by the state is subjet to the technical
limitations on “appropriations™ of monies from the
state fund.

b. Tax Funps

Whether tax funds may be used for the provision
of sorely needed academic facilizies at private institu-
tions depends upon the legislative manner in which
they are roised and directed to such projects. If such
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funds are paid into the state treasury and appropriated
therefrom by specific legislative action, to church-
related institutions, they would be subject to serious
challenge under Article 11I, Section 18. If, however,
such funds are raised by special statutory collections
under an act which dedicates such callections to a
special purpose find, without passing through the
stete ireasury, then such revenues, if expended for a
primary secular purpose, even at church-related insti.
tution:, with restriction against the use of such facili-
ties for religious activities or sectarian purposes, would
not be governed by Article 111, Section 18 under the
prevailing Pennsylvania decisions.

Thus furmulated, even direct payment of public
funds could be made to educational projects. In this
respect, the federal Higher Education Facilities Act of

1963 provides a model to achieve the desired educa-
tional result.

4. Assistance Toward Performing Special Programs of
Critical Public Need

a. Non-Tax Funps

What has been said under sub-section 8-a above
applies equally to educational assistance for special
programs and act{vities.

b. T Funps

What has been said in sub-section 3-b above would
apply equally to programmatic assistance. Further, it
would eppear that, under the reasoning of the Schade
case (see Part JII—C (2) above), the Commonwealth
could, in addition, “appropriate™ furds directly from
the state treasury in payment or reimbursement of
requested public-interest educational services. Article
111, Section 18 does not prohibit the state from “doing
business™ with any institution, to achieve a secular

purpose.



IV

Legislative

A. PREMISES COMMON TO ALL PRULPOSALS

Each of the following proposals is submitted on
the following geeral premises:

a) To achieve maximum return on invested public
funds, the state should, wherever feasible, prefer a
loan rather than grant method of assistance. There is
little justification to drain limited state revenues in
self supporting projects, viz. student housing.

b) Since 100% private financing is not always pos-
sible, the state should provide where possible, sup-
plementary funding sources to encourage ontimum
pay-as-you-go financing. Such aids should be allocated
by a responsible educational agency according to the
public 1.2eds, goals and financial capacity of the appli-
cant institutions.

c) 'I'o the extent possible, the state should, through
authority legislation, <eek to exploit the immeasurable
greater quantity of funds in the money market and re-
serve the limited state revenues to extcnded use on
other educational projects. The authority powers of
raising long-term, low-interest, tax-frez borrowings,
for capital facilities expansion, should Le invested in
a Higher Educational Facilities Authority, for the
exclusive purposes of higher educational advancement
for the following reasous.

An LEduvcational Authority should include officers
of the state educational agencies and of the colleges
and universities in the state to insure intelligent cor-
relation of authority function to ongoing state educa-
tional policy.

If authorized to receive industrial, corporate and
individuai gifts to assist higher education generally,
such an authority, acting as a trustee, would be further
enabled tc complete otherwise difficult financing ar-
rangements for many of the state’s institutions. It may
be anticipated that educational contributions to an Ed-
ucstional Authority, serving all the institutions in the
state, will be stimulated to a highet level and degree,
than presently eaists on the basis of grants to selected
institutions. This unite:! fund approach to higher edu-
cation is worthy «f consideration.

The presence of seasoned educational administra-
tors and officials on such a specialized authority might
well make it especially attractive for badly needed

private support.

d) Matching grant requirements are often self-de-
feating, delusive and useless to the most needful insti-
tutions. Accordingly, the matching grant device should

ERIC

IToxt Provided by ERI

19

Proposals

not be favored as an absolute prerequisite (as it pres-
ently is done by the Master Plan).

e) The administratior of non-authority grants and
loans, whether for facilities or program assistance, as
vested in appropriate stale agencies, such as the State
Commission on Academic Facilities and a State
Higher Educational Agency, should be placed under
the overall direction of the State Council on Higher
Education.

f) Other than appropriations made to state col-
leges, community colleges and universities within the
Commonwealth system, higher educational financial
assistance laws should dedicate a general sum for the
entire higher educational comtnunity, to be allocated
and distributed under general legislative standards,
among the colleges qualified to participate therein, at
the discretion of a continuing educational assistance
agency, and according to prevailing circumstances and
needs. Only ir this way can beneficiary institutions
under such programs avoid the pressure and necessity
of unilatera! lobbying ia each session of the legisla-
ture.

g) Where direct institutional appropriations for
capital facilities present constitutional questions, such
assistar e should be pursued by other means, i.e. from
non-appropriations revenue sources.

h) Where capital and academic facilities are in-
volved, they should be legislatively defined and re-
stricted in purpose and use, in the mannet employed
by Congress in the Highe: Educational Facilities Act
and by the Bigher Educational Facilities Au hority
Acts in New jersey and other states. This avoids any
question of aiding religion or sect by prohibiting use
of such facilities for religious or sectarian activities.

i} In terms of educational priorities, the first pri-
ority to state financial assistance should cover under-
graduate enrollment to graduate training programs.
Studies toward master’s degrees should enjoy equal
priority with the terminal phase of doctoral degrees.

j) Th2 expansion of academic facilities and equip-
ment will genetate very substantial benefits to the
cconomy of the state in the building industry, the con-
struction trades, and lc<al industries engaged in the
processing and installation of educational equipment
and materials.

k) The pro legisla*ion may assure maximum
utilization of federal funds by Pennsylvania institu-
tions. Private institutions may otherwise be unable to
meet federal “matching” requitements.



B. SPECIAL PURPOSE FACILITIES,
EQUIPMENT AND MATERIALS

1. [Instructional Facilities

Legislation to create a i{igher Educational Assist-
ance Authority, on the models of New York, Nev Jer-
sey and Connecticut laws (seec e.g. Dormiiory Au-
thority Act, N.Y., L. 1944, c. 524, sec. 1 ct seq.; 42
McKinney’s Cons. Laws N.Y., Part 2, 1675.1690; Con-
necticut Educational Facilities Authority Act, 1965
P.A. 17C, sec. 1 et seq.; 10 Conn. Gen. Stat. Ann. 10-335
et seq; New Jersey Educational Facilities Authority
Act, L. 1968 c. 1086, sec. 1 ct seq.; 18 N.J.S.A, 22B-1
et seq. Any such law should include, as in the fore-
going acts, specific legislative findings of the public
need, emergency, and severe shortage of resources
prevailing in higher education in the state. Excerpts
of such legislative findings, which cemport with the
findings of %.¢ Pennsylvania Master Plan, are attached
hereto as Appendix VIl

The experience of the New York Dormitory Au-
thority (which, despite its name, finances besides dor-
mitories, all manner of capital facilities, academic
equipment, instructional materials, and furnishings re-
lated thereto) is a striking success story. The current
building program of that authority exceeds $512 mil
lions; its completed projects exceed $184.4 mill.on;
its profjects at state institutions excecd $148.8 million;
and fts projects at pnvate institutions, including
church-related institutions, are as follows:

Projects completed ... ..... $ 32.6 million
Projects building ............ 78.7 million
Projects in planning ........ 269.7 million

(See Appendix herets, and New York Dorm. Au-
thority Annual Report 1964-65, pp. 6, 7, 12.)

Such achievements far exceed the financial limits
of the programs heretofore followed in Pennsylvania;
they outstrip the limited tevenue resources that are
available; they dem .nstrate the practicality of a much
bolder and higher level of development than that pro-
posed in the Master Plan,

Because the Pennsylvania Gene:al State Authority
is oriented to activities other than special educational
assistance, and is already burdened with massive and
multifotm obligations, and because of factors here-
after presented, it is recommended that the Common-
wealth create a separate Higher Educational Assist-
ance Authority, with power, in addition to the stand-
ard powers and limitations incident to such an author-
ity, as exemplified by the New York and New [erscy
laws, supra:

a. to receive grants and loans from private indi-
viduals, associations, industrial and community groups
for general or testricted educational assistance pur-
poses. As noted in section 1V-A-c above, such an au-
thotity may attract sizeable private support for its

projects;
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b. to receive, under legislatively stipulated terms,
revenues that are not “appropriations,” i.e. from spe-
cial statutory excises and assessments which, by such
statutes are paid directiy into the educationa! assist-
ance fund of the authority in the manner sanctioned
by the Pennsylvanfa Supreme Court (Perkins, Bell,
Dufour and Heuchert cases, supra);

¢ to employ its powers of financing and grants
through the above mentioned funds a range of edu-
cational facilities projec: as broad in scope as that
heretofore practiced by *he New York Dormitory
Authcity,

Supplementary legislation to provide soine public
funding to the recommended authority is ,-obably
uecessary. Not all projects are capable of 100Z financ-
ing. Most institutions lack the “down payment,” “swing
money” or current income to carry the full debt serv-
fce for the greatly expanded facilities that are re-
quired. In the same manner as the Commonwealth
has laudably supported agricultural fairs and horse
races, under the 1arness Racing Law, i\ could allocate
507 of such receipts to the proposed Higher Educa-
tional Assistance Authority. In its present plight,
higher education is in no better position than other
supported activities.

2. lostructional Equipment and tMaterlals

The facilities assistance recommendations of the
Master Plan are limited to instructional facilities.
Qualit/ education in this age requires more than class-
roomn space, and exclusion of assistance of equally
necessary equipment and materials defeats the Plan’s
goals of high quality as well as quantity output. The
foregoing New York experience, and the federal stress
on all "academic facilities” which Congress defined to
include »quipment and related materials, evidence not
only the nced but the practicality of such assistance.
Inclusion of such assistance in the activities of the pro-
posed authority would stimulate all institutions to
upgrade the yuality of their educational plant.

3. Student Services and Facllities

A necessary part of facilities expansion to meet the
mountii.Z enrollment are student service facilities,
such as medical service equipment, student houting
and union buildings, dining quatrters, parking facilities,
and facilities for student counselling and pl: ssical fit-
ness. ANl of these are broadly subsidized in the pub-
licly aided institutions in the interest of student-citizen
welfare, as well as educational needs of the students.
They suould be available to all students in all institu-
tions; and under the proposal made hereinabove, there
is no rcason in law why such facilities should not be
provided under a state plan. Such facilities can be
provided through the proposed Educational Facilit-es
Authority. Stud mt services should be subsidized by



appropriate state special purpose grants for student
health and welfare, as discussed in Scction C .ollow-
ing.
4. Interdnstitutional Facilities

The Master Plan sets forth as one of its goals co-
operative arrangements among higher educational in-
stitutions. (MP 2). This should necessarily include the
shariag of state subsidized facilities which are too
specialized and expensive to be obtained at private
expense, but which offer great educational potential
for special purposes to students, teachers and re-
searchers in all schools. The Master Plan fails, how-
ever, to propose ¢ specit.c form of legislative imple-
mentation of this laudable aim to obtain maximum
return on state investment in expensive facilities. It
is here proposed that the Commonwealth, by specific
legislation, adopt the policy that state subsidies which
are employed in whole or in part for the installation
of such expensive equipment as that employed in the
physical and engineering sciences, carry with it the
condition that other acc ~dited institutions within a
given geographical area Lave the right to avail them-
selves of such equipment in a manner not inconsistent
with its employment by the host institution. Other
necossary and even more important forms of inter-
institutional cooperation can be best stimulated ou a
voluntary basis undvr a general policy administered
by the State Council of Higher Education.

C. SPECIAL PURPOSE PRCGRAMS

1. Incentives 1o College Tesching

It is recommended that legislation to provige in-
centives lo prospective college teackers be enacted in
the form recommended by the Master Plan, (MP 38)
but in a much higher amount of appropriation than
that $4 million recommended thereby (MP 38). The
Plan records the need for 27,000 new college teachers
in the current decade, to serve all Pennsylvanians
(MP 1), but recommends for all 140 irstitutions less
than ha!f the amount which it recommends for doc-
toral institutional subsidics, $8.9 million (MP 41, 42)
which sum will serve only a handful of scholars and
be paid to a handful of institutions. See Appendix VIII
heteto. Without in any way questioning the soundness
of the doctoral program, it would appear that the
teaching needs of all college students ir all institutions
metit a better priority and dollar position than that
presented by the Plan. This is especially true in light
of the fact that the beneficiary institutions under the
said doctoral program are already subsidized by the
state. Accordingly, the legislature is requested to at
least double the recommended appropriation for col-
lege tedching incentives.

2. Fellowships
Tt is recommended that the legislature iinplement
a graduate study assistance program that ber:ats all
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levels of graduate study and not the doctoral level ex-
clusively, as recommended by the Pl~1. The acute
public need for specialists in many fields which are
provided by studies toward Master’s degrees cannot
be overlooked. Nor can the cquity be blinked that
many candidates for doctoral degrees are already re-
ceiving higher professional income than other grad.
uate students. To achieve more doctorates, further, it
is just as necessary to encourage study toward the
prerequis’te intermediate Master’s Degree.

The ley:'~ture is, therefore, requested to adopt a
balanced graduate study assistance program, such as
that provided by the state of New York, as explained
in the official circular which is attached hereto as
Appendix 1V; and to which specific attention is in-
vited. A balanced program will not only extend the
benefits of state assistance to a wider, more needful
citizen group; it will enable all institutions to partici-
pate in e advancement of graduate study below the
doctoral level.

For well known reasons, the ability to mount doc-
toral programs is still largely concentrated in a small
group of institutions. The acute need for spectalists in
teaching, nursing, public health, library science, and
socfal services cannot be met by doctoral programs.
In the public interest, these graduate programs merit
greater support.

3. Special Training and Community Service Programs
Special training programs, as pursued by the fed-
eral programs listed in Aprendix V hereto, are not
specifically recommended by the Master Plan. It is
here proposed that implementation of the Master Plan
include special provision for Commonwealth assist.
ance to all institutions pursuing officielly prescribed
programs of research, training and education in fields
of special public need, as defined from time to time
by the State Ccuncil on Hizher Education. Without
such assistane the majority of Pennsylvania institu:
tions will not be fulfilling to full potential their propz:
service role to their surrounding communities.

4. Student Services

As noted in Section 1V B3 above, the full and
proper level of student services, especiall;- in the field
of health and counscling is covered by perational
subsidies to state-aided institutions. In the face of in.
creasing student enrollments, these may not be avail-
able at non-aided institutions, without adequate state
assistance. The Commonwealth has already adopted
a policy of assuring proper student health services to
students in all elementary and high schools, without
constitutional difficulty or challenge. (See School
Health Services 28 D & C 2ad 768.) Such citizen bene-
fits should also be made available to all students in
higher education by appropriate special purpose state
support to be used solely for such services.



D. A PROPOSED ACY OF LEGISLATION

The only specimen of legislation advanced by this
statement is a proposed bill to create a Pennsylvania
Higher Educational Facilities Authority. This bill,
which is attached hereto as Appendix XI, is limited
to educational facilities expansion and does nat em-
brace many of the service and programmatic assist-
ance proposals above mentioned. It is intended to be

sufficiently flexible and broad to permit supplemental
legislation to improve the effectiveness of the Author-
ity by supplemental functions and supplemental rev-
cnue sources other than appropriations. The proposed
bill follows the general pattem of educational author-
ity legislation which has been successfully enacted
and implemented in New York. New Jersey and Con:
necticut.



Economic and Social Bases for

A, ECONOMIES TO THE STATE
AND ITS TAXPAYERS

The recent action of the New York State adminis-
tration and of the United States Chamber of Com-
merce Task Force on Economic Growth, as reported
herein, setve to demonstrate that optimum return on
state assistance requires expanded assistance to pri-
vate and church-related institutions. It is obvious that
educational subsidy costs wilt be much higher in fully
subsidized institutions than in those which through
private enterprise and support require only partial
educational subsidies.

Pennsylvania can learn much from New York,
which is so like to it in its economic an1 social make-
up; its tradition of private colleges aud their absorp-
tion of almost half of the total state college enrollment.
The reports of New York officials on the economic
bases for state assistance speak for themselves:

1966 Progress Report of the Board of Regents on
the Regents State Wide Plan: For the Expansion
and Development of Higher Education—"Last year
these (private) institutions enrolled about 54% of
the full time students in this state. . . . Without the
private colleges, not only would the cost to the tax-
payer of higher education in New York be doubled,
but the rich diversity . . . of these colleges would
be los'” (p. 2). "Cooperative planning must be
expressed as a continuing process aimed at . . .
:eonomical development of all segments of higher
education in the state, both public and private,
recognizing that their successful interaction . . . is
a public resource.

“The ptoblems of finance desctibed in the preced-
ing paragraph . . . underscore the importance of
Governor Rockefcller’'s proposal that there be
established a select committee to study the needs
of our private colleges and universities™ (p. 14).
(Emphasis supplied)

Statement of Governor Rockefeller 1966—"The en-
rollment of our State University has nearly tripled
in the past cight years . . . making it the fastest
growing, and soon to be the largest, uhiversity in
the wotld. The billion dollar building program of
the State University Construction Fund providing
the additional facilities nceded by the Univer-
sity . ..” { Emphasis supplied)

Excerpt letter to Professor William D. Valente,
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Proposed State Assistance

March 10, 1967, from Assistant Commissioner for
Higher Education in New York, Allan A. Kuusisto:
“The probiem is not whether the state should do
something for private higher education, but
whether is should do more than it now does in the
face of the rapid expansion of the public sector.
As you may know, the State University of New
York in the last three years, has grown dramat.
ically, and the entire public sector now enrolls 50%
of the students in the state, where only five years
ago they cnrolled slightly more than a third.”

That Governor Rockefeller should appoint a select
committee to enable the private institutions to carry a
full share of the enrollment burden (Appendix Il
heretc) to avoid, if possible, the crushing burden of
full public educational subsidy at New York's public
institutions should surprise few, if any, economy
minded citizens. New York now provides to private
and church-related institutions most of the forms of
assistance which are proposed for Pennsylvania in
Part 1V above. Even these aid programs have proven
too modest in New York. How much more necessary
are they then in Pennsylvania, which does not even
approach the New York level and variety of aid pio-
grams in its Master Plan. Since in the words of the
Master Plan these institutions have for "a century and
a half . .. relieved the Commonwealth of a sizable
financial resvonsibility” (MP 8), there fs sound fiscal
reason to encourage the continuance of such econ-
omies by aid policies which will encourage, rather
than discourage, such private enterprise and support.

Recent studies by committees of the United States
Chamber of Commerce and the Greater Philadelphia
Chamber of Commerce on educational assistance at
the pre-college level point to the same end. While
each of these reports, as hereafter Giscussed, are ad-
dressed to the pre-college educational institutions, their
central theme on the quality and cost values of “com-
petition” in education apply directly to the area of
higher education.

The Third Report of the Task Force on Economic
Growth and Opportunity of the Chamber of Com-
metce of the United States, composed of 100 corpora-
tion presidents, undet a subsection entitled “Competi-
tion in Education” with tespect to Education and Em-
ployment, declared, according to a pre-publication
telease:

“The Task Force proposes to promote innovation

. . . by administering a strong dose of that most
stimulating of elixirs—private competition.



“Our concern is based in three gencral observa-
tions: Where market discipline . . . is absent, both
complacency and timidity develop. The complac-
ency comes from the sure knowledge that no in-
stitutional substitute is available. The timidity
comes from the almost-as-sure knowledge that if
glaring mistakes are avoided, job tenure is likely
to be prolonged.

° L] L]

“The second obscrvation in support of our con-
clusion is based on the virtue of diversity. Diverse
groups, each pursuing institutional or personal self-
interest . . . are more likely to produce divergent
ideas than any monolith, no matter how tolerant.

“And finally, a strong bias in favor of free choice
and maximum satisfaction of individual prefer-
ences underlies our conclusion. As an intrinsic
matter, we think it desirable that parents should
have a choice of schools for their children.”

L] L] L]

“The notion that government should not hace a
monopoly on publicly financed schooling, that it
should be willing to compete in an open education
market with proprictary and nonprofit institutions,
Is neither unigue to us nor unprecedented.” (Enm-

phasis supplicd)

The Draft Staff Memorandum of the Greater Phil-
adelphia Chamber of Commetce relating to primary
and secondary cducation (2/10/67) recommends for
the pre-college private institutions the very proposal
made in Part 1V hereof for higher education institu-
tions, namely government assistance for capital facil-
ities expansion, through the device of authority
financing.

It scems appareat, from a business as well as edu-
cational viewpoint, that state aid to private institutions
will return considerably greater economies in educa-
tional subsidies as well as healthy diversity and free-
dom in education, than can be achieved by the prefer-
ential afd system which is fostered by the Master Plan.

B. ADVANTAGES OF AUTHORITY
FINANCING

Two fiscal considerations regarding the proven
need and faimess of authority financing, as against
selective pteferential grants, are here worthy of note.

The Commonwealth, like so many of its sitter
states, has found it necessary to fund almost all of its
long term debt through “nun-guaranteed”™ financing.
89.27 of the total Cominonwealth long term debt is
“non-guaranteed.” Sce Chart 168, Facts and Figures
on Government Finance—1967, Tax Foundation, Inc.,
which i¢ attached hereto as Appendix IN. The succiss
of /he authority bortowing to raise such forms of debt
is illustrated by the data published by the Penrsyl-
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vania Department of Internal Affairs, Municipal Au-
thorities, the Pennsylvania Experience (1962). Tables
I and II of that study, which are attached hereto as
Appendix X attest the tremendous growth both in
borrowing units and dollar generation through public
authorities. They also establish that the greatest
growth has been in the area of greatest current need
—education.

The second noteworthy fiscal justification for the
creation of an educational facilities authority is set
forth at page 30 of the referenced study:

“Authorities can claim a solid achievement because
of the establishment of the user cost principle. This
principle is generally accepted in commercial ac-
tivities. It is consistent with our sense of justice
based on the individualistic concept: each indi-
vidual pays for the benefits he receives.

L] L] L]

“Economists of the free enterprise tradition sup-
port user charges as a means of allocating resources
in accordance with the wishes of the individual. 1t
there is free compeution . . . we have an ideal
situation. .. .”

No better justification can be offered to adopt
authority financing as the prime means of expanding
cducational facilities, not only at private institutions
but also at state-rclated and state-aided institutions;
than the exuitable allocation and general reduction in
the tax burdens upon the Commonwealth.

C. MEETING THE STATE'S
INDUSTRIAL NEEDS

The opening theme of the Master Plan it that
higher education is fundamental to the ecotomy of
the State. (MP 1) On this ground alone a state assist.
ance policy that is cffectively restricted to less than
half of the state’s institutions and half of the total
student body, is self-defeating.

The state’s ability to pay or arrange for much
greater assictance and its assured return on such as-
sistance is indicated by both the consultants to the
Pennsylvania State Board of Education and the report
of the New York Regents 1984 State-\Wide Plan for
the Lxpansion of Higher Education. The Regents re-
port (p. 86) notes that increased subsidy to higher edu-
cation is normally accompanied by much greater per
capila personal income increases within the affected
state. The consuitants concluded their report to the
Pennsylvania State Board of Education with the fol.
lowing remark:

“The income is there and can be expected to be
available in the years ahead. . . . Here, as else-
where in the country, financiug higher education is
a problem of policy, not of resources.” (CR 207)



The ultimate beneficiary of realistic, effective aid
to all segments of the higher education community
will be the entire economy and citizen body of the
state. They, not the servant institutions, will suffer
most by adverse exclusion from such assistance.

D. ENCOURAGING DIVERSITY AS AN
ELEMMENT OF QUALITY AND OF
LIBERTY IN EDUCATION

As noted in subsection A of this Part V, and Part
I1-A above, aid policies that benefit all institutions and

their adherents promote quality and freedom in learn-
ing as well as the immediate goal of quantity expan-

sion. These values are not measurable in dollar terms,
but they can be eroded by destructive financial com-
petition through monopolized state assistance. To
quote the 1964 State Wide Plan of the Board of
Regents of New York:

“The flow of students through the ‘production line’
of higher education in a democratic social order
should not be controlled by factors other than the
ability and the free choice of the students.” {p. 53)

Adeption of the broader-based assistance program, as
suggested in Part 1V above will materially reduce the
reai and costly dangers of a state concentration of edu-
cational power in the field cf higher education.
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APPENDIX 1l

EXTRACTS:

Tables 52, 54, Statistical Report of the Superintendent of Public Instruction for
School Year Fnding june 30, 1864 (Series No. 11) Department of Public

Instruction (1965)

STATE-AIDED AND STATE-RELATED INSTATUTIONS WITH ENDOWMENTS IN EXCESs OF

$3 MirLIoN:

Penn State University

Drexel Institute of Technology
Jefferson Hospital

Moore College of Art®

Temple University
University of Pennsylvania
University of Pittsburgh
Woman’s Medical College

NoON-STATE-ADED INSTITUTIONS WiTH ENDOWMENTS 1N Excess oF $3 MiLLioN;
AND FuLr-TiME UNDERGRADUATE ENROLLMENT FOR ABOVE PERIOD:

With undergraduate enrollments:

Under 1000

Academy of the New Church ...... 66
Haverford College ........covvrvrrrerens 468
Chatham College ......cccovrvnvinirnns 590
Swarthmore College .........ccoecrvarnn. 988
Washington & fefferson College .. 813
Wilson College ......c..cocernivnrerencernens 568
Franklin & Marshall College ........ 403
Moravian College ......ccouvvinrvnnnae 905
Ursinus College ......ovininviininnns 957

Pittsburgh Theological Seminary 232

*Not presently favored with state aid.

Over 1000
Bryn Mawr College ..., 2384
Allegheny College ............ccovernrrnn, 1359
Dickinson College .........ucnnerennn 1140
Grove City College .........covuvrmni. 1840
Lafayette College ........coiinnin 1532
Bucknell University ..o, 2414
Camegie Institute of

Technology .....ccovvverinieuncen, 2795
Lehigh University .........ccovmienne. 2647
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NEW YORK,SUNDAY, MARCH §, 1967

(GOVERNOR SEEKS

NEW WAYS 10 AID
PRIVATE GOLLEGES

Names 5 Top Educaters to
Panel to Study Costs—
Bu::dy to Head Group

—

By FRED M. HECHINGLR
Five feading educators were

named yesterday to advise Gov-

ernor Rockefeiler and the Board
of Regents on how the state can
help "#o preserve the strength
and vitality” of privately fi-
nancad colleges and universities.

McGeorge Bundy, president of
the Ford Foundation, will serve
as chalrman of the group, which
will face the problem of how to
provide aid to the colleges, 84 of
which have church affiliations,
wi'hout violating the State Con-
stiution and without violating
the independence of the colleges.

Tae state’s’ 137 private col-
legex and universities face In-
creas'ngly difficult financial
prodlems. To pay for thelr ris-
ing operating expenses, they are
forced to raise tuftion charges,
while public ons3 are able to
admit students to low-cost or
éven free higher education. .

"This is & critical moment in

the history of education,” the

Governor sald. He called New
York “s testing ground for the
nationally important principles
involved” {n the commissioner's
task.
Warms On Costs

Appointed to serve with Mr.
Bundy were Dr, James Bryant
Conant, president emeritus of
Harvard University; Dr. John
A. Hannah, president of Michi-
gan State University; the Rev.
Theodore M. Heiburgh, presi-
dent of the Unlversity of Notre

ame, and Dr. Abram L.

char, president of Brandeis
University.

Q
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.. The group will be known as
life Seiect Committee on the
Future of Private and Inde-
pendent Higher Education In
New York State, Mr. Rockefel-
ler has asked it to report’ by
sext Jan. 1 on the following
Juestions:
gHow can our vital private
Jnstitutions for higher educa:
ton be further strengthened in
the Cecade shead? :

9How can these private re-
sources be appropriately related
to our expanding public Institu-
tions?

qWhat further spectfic ald
‘should tbe state provide to pri-
vate insttiutions in the context
of existing and potential Fed-
eral, state and local financing
while preserving the full indx-
perdence of these institutions?

“Briefly,” Mr. Rockefeller
sald, “the committee’s task will
be to advise the Governor and
the Board nf Regents on how
the state can-help preserve the
strength and vitality ot our pri-
vate and independent Institu-
tions of higer education, yet at
the same time keep them free.”

He warned that, although the
state has already taken a num-
ber of steps to support these
Institutions, “all of these actions
may not be enough to prevent
the burden of increasing cosi:
of operatigns and capital con-
struction Jrom gradually erod-
ing ouar private institutions of
higher educatfons.”

The total enroliments in the
state’s 137 private colleges and
universities Is 332,000. The pub-
lic colleges and universities—the
57 campuses of the State Uni-
versity system and the rapidly
ﬁmwln‘f City University of

ew York—enrotl a total of
328,000.

“We need all these institu-
tions to keep up with the in-
creasing demand for college-
trained men and women,” Gov-
ernor Rockefeller sald. “Ang we
need them evert mor: because
they stimulate academic excel-
lence, Giversity and freedom.”

Chargas ‘Jolng Up -

Underlining the nature of the
problem, undergraduate charges
for an mcademic year at New
York University are $1,904 in
tuition and fees, and are sched-
uled to rise to §2,900. At Co-

lumbia, tuition is $1,910,

. 3l

“supplementing"”

Undergraduates attending a
unit of the State University are
charged $400. Undergraduate
etducation at the City University
1s tuition-free.

Governor Rockefeller pointed
out that in the last eight years
both public and private collegas
and universities have recelved
substantial increases In student
scholarships, Joans ang fellow-
ships as well as ald for the con-
struction of academic ani resi-
dentiz] buildings.

The most controversial ald
measure has been the Secnolar
Incentive Grants that offer gi-
rect ald to tuition-paying stu-
dents ranging from $100 to $500
for undergraduates a year. This

form of support was devised:

largely, in the opinion of many
observers, to skirt the -state’s
strict Constitutional pr~hibition
against the use of public funds
to support church-related insti-
tutions, As a result of these
awards, which go directly to
the student, colleges presumably
were enabled to raise thelr tui.
tion by equivalent amounts.

Rivalry Also an Issue

The grants underline a spe-
clal ¢lfficulty of efforts to find
aid formulas for private insti.
tutions, without violating the
State Constitution, This issue,
wh!ch (s slso expected > be a
major item at the forthcoming
Constitutional Comvention, ex-
pected to be dealt with by tke
sellgctm] ung:refa.nt rdi

qually , according
to most education observers, is
the avoldance of destructive ti-
valry between public dand pri-
vate institutions, Whén the
State University was estabMsh-
ed in 1948, some spokesmen for
private higher education opposed

such publcly financed competi-.
tion, ana the State Jegislature

;at first tried to limit the Stai~

.University’s mission to that rf
the priva:r
apea,

Hoswever, the pressures of ri=-
ing enrollment removed ajl suc™
limitations. The state’s annu:
expenditures for the support nf
the State and City Universitias
have gone from $100-milllon i
1958 to more than $600-mijti .
in the 1967-68 fiscal year.

Mr. Bundy, asked about plois
for the study, said: “The Com-
mission will go right to we:lkk
under its mandate and will have
nothing further = sas until we
know. more about “he joh to te
done."” .

" However, some of tho ‘.
terns. that have emergrd N
tionally and in the state in -

cent years are certaln to be
given special consideration.

" This may include ¢ tion
‘between public and private In-
stitutions, with a certain
amount of sharing in faculties
and facllities. Recontly, for ex-
ample, private Yale University
and publin University of on-
necticut have established soroe
cooperative arrangements in

.medical education. The Univers-

ity of Massachusetts, a statn
institution, has long beer co-
operating with Amherst, Smith
.and Mount Holyoke Colleges, ail
\private -schools, -
Federal aid for college and
university - construction goes to
all types of knstitutions, both in
graats and loans, Last month,
the Amegican Council on BEdi-
‘cation, a nongovernmental edu-
cational agency, urged Con-

gress {o provide general ald
for the opearting budgets of
~olleges and universities.

The mernbers of the commit-
‘“e.represent a varlety of edu-
aiicnal outlooks.

Mr. Bundy, who was dean of
ile arts and science faculties
~nder Dr, Conant at Harvard
“efore he became an adviser to
-oth - President Kennedy and
resident Johnson, now repre-
sents the interests of both pri-
vate and public education as
read of the Ford Foundation.

The foundation's  special
grants to private colleges
2cross the country Including

ruch large ones as a $35-nalllion
asrant to Columbia, $25-miilion
‘o N.Y.U, emphasize the ra-
ure o fti.» erisis.

Dr. Conant, in additlon, to
“is leadership career in pri-
;ate higher education, has
spent the last 10 years in the
-tudy and reform of pubdlic
oducation.

Father Hesburgh, in addition
‘0 representitg Roman Catho-
‘¢ education, has been a mem-
~er of numerous governmental

romiInlssions.

Dr. Hannah s widely con-
."lered a veteran spokesman
{or statz universities.

Dr. Sachar heads the na.
tion's only Jewish-spoasored
but nonsectarian university,




BACKGROUND
OF THE PROGRAMS

In 1958, the Regents of the State of New
York, recognizing th. problem of main-
taining an adequate supply of high
quality college teachers for the colleges
and universities of the State, establiched
a program of 250 fellowships — to ass'st
the universities within New York State
offering doctoral programs for the prep-
aration of college teachers and to en-
courage able and ambitious students to
prepare for college teaching.

In 1960, a series of 100 advanced college
teaching fellowships was added; in 1964,
the program was further expanded
through the estahlishment of 100 doc-
tora) fellowships in arts, sciences, or
engineering and 100 part-time doctoral
fellowships in science and engineering.
Last year, 90 New York State l1ierbert
H. Lehman Fellowships in the Social
Sciences, Public and International affairs,
were enacted by the Legislature in
horor of former Governor Lehman. Six
hundred and foriy fellowships now are
available at an annual cast of approxi-
mately $2,250,000.

WHAT FELLOWSHIPS
ARE AVAILABLE FOR 1967-68

1. New York State Herbert H. Lehman
Fellowships .n the Social Sciences,
Public and International Affairs — for
masters or_doctoral study.

2. Regents College Teaching Fellowships
for Beginning Graduate Study — for
students completing the bachzlor's degree.
3. Regents College Teaching Fellowships
for Advanced Graduate Suidy — for

APPENDIX IV

students who have completed at least
one year of graduate study.

4. Regents Fellnwships for Doctoral
Study in Arts, Science, or Engineering
— for beginning or advances doctoral
studests.

5. Regents Fellowships for Part-time
Doctoral Study in Science and Engineer-
ing — for beginning or advanced part-
time doctoral students.

The Regents Fellowships range in
amount irom $500 minimum to $2,500
maximum for full-time study. and from
$250 10 $1,250 for part-time, accerding
to financial ability. The average annual
award for full-time study is approxi-
mately $1,800 The Lehman Fellowships
contain prevision for a flat annual award
of $4.000 for first year graduate and
master's degree students, and $5,000 for
subsequent years of doctoral study. The
beginning college teaching fellowships
are good far two years; all other fellow-
ships are good for one year, although
students may reapply for up to a total of
four years fellowship assistance. Ap-
plications must be submitted before
December 1 to the Regents Examination
and Scholarship Center, The State
Education Department, Albany, New
York 12224,

THE SELECTION
PROCEDURES

Students who meet United States citizen-
ship requirements and who are resi-
deuts of New York State are eligible to
apply for Regents Fellowships. Resi-
dents of other States may apply for
Lehman Fellowships. Winners are

selected in the spring hy conmmittees of
faculty members from graduate schools
both in and out of New York State.
Selection is based on the applicant’s
academic record, faculty recemmenda-
tions, and scoies on the Graduate Record
Examination,

In the most recent competition, 6,937
applications were subitted for a total
of 640 awards. QOver 100 Regents Fel-
lo xs also won Woodrow Wilsen, Na-
tional Defense, or National Science
Foundation Fellowships or honorable
mention. Since Regents Fellowships
miay not be held concurrently with other
similar awards, a number are declined
each year and thus become available

to others who rank high on the alternate
list.

Among fields of study represented by
winners over the past years the social
sciences and humanities have .redomi-
nated, although the science and engi-
neering field:, have also been well
ref;resented.

Those who apply for the Regents College
Teaching Fellowships must plan to
teach in a college nr university in New
York State upon completion of their
studies. They may attend graduate
school at any college or university in the
United States offering approved doc-
torzl programs and having special
provisions for the training of college
teachers. Winners of the Arts, Science,
or Engineering Fellowships and Lehman
Fellowships are required to attend grad-
uate school in New York Stats,

PROFILE OF N.Y.S. Herbert H. Beginning College Advanced College Doctoral Part-Time
WINNERS 1966-67 Lehman Fellowships | Teaching Fellowships| Teaching Fellowships| Fellowships Fellowships
Total number of compleied
applications 2317 1444 957 1992 227
Total number selected 4] 250 100 100 87
Men 67 178 79 75 65
Women 23 72 21 25 22
Graduate Record Examination*
and Academic Average
GRE of 1,300+ A or A— 56 127 67 98 16
GRE of 1,100— 1,300 A or A— k] ) 94 26 2 29
GRE less than 1,000 A or A— 4 7
GRE of 1300+ B+ or B 22 7 8
Otker 3 37
* Conbined Aptitude Test Score,
Math Verla
Q -
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Aruitoxt provided by Eic:



APPENDIX V

LIST OF MAJOR FEDERAL HIGHER EDUCATION
ASSISTANCE PROGRAMS WHICH INCLUDES
PRIVATE AND CHURCH-RELATED INSTITUTIONS

SourcEs:

United States Office of Education, Department of Health, Educetion and Welfare

Grants-in-Aid and Other Financial Assistance Programs (1966 Edition), U. S.
Government Printing Office

Education 65, A Report to the Profession (OE-11008)

Milestones in Education (88th Congress), ( OE-10031-A—Rev. 1963)

Higher Education Act of 1965—Section by Section Analysis (OE-50045)

Cape, Guide to Federal Grants (Government Research Center, U. of Kansas—
1960)

CAPITAL FACILITIES ASSISTANCE!:

Higher Education Facilities Act of 1963° (Titles I, II and 11I)
Nurses Training Act of 1964°

Health Professions Educational Assistance Act of 1963°

INSTRUCTIONAL EQUIPMENT AND MATERIALS
Higher Education Act of 1965°
Title IT ( Library Materials)
Title VI (Equipment Acquisition)
National Defense Education Act, as amended®
( Equipment for science, mathematics and language studies)

PROGRAM ASSISTANCE!
Health Professions Educational Assistance Act
Vocational Education Act® (Research and Demonstration Funds)
National Defense Educaion Act®
TitleIIT — Student 10ans
Title I — Instruction in Critical Subjects
Title IV — Graduate Fellowships
Title V-A — Guidance, Counseling, and Testing Services
Title V-B — Guidance and Counseling Training Institutes
Title VI — Language Development
Title IX — Science Information
Title XI — Training Institutes, Critical Subjects
Civil Rights Act of 1964
Title IV — Training, Institutes
Economic Opportunity Act (Education Provisions, ®
Nurse Training Act of 1964°
(Trade Teaching Employment Programs; Graduate Trainee Program)
Cooperative Research Act of 1954°
(Educational research, curriculum development, text, educational laboratories,
research in arts and humanities )
Elementary and Secondary Education Act®
(Title IV) (Similar programs to those listed under Cooperative Research Act)
National Educational and Cultural Exchange Act of 1961
(Research, fellowships, seminars)
Higher Education Act of 1985°
(Titles I, II, III and 1IV) (Community Service, Fellowships, Training Institu-
tions in Teacliing and Library Specialties)

*Pennsylvania institutions have participated in these programs.
33
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INTRODUCTION

The Dormitory Authority of the State of New York is a
public benefit corporation established for the purpose of
financing, constructing and equipping academic and resi-
dential buildings with related facilities at accredited pri-
vate colleges and universities, dormitorizs and dining
halls, with related facilities at units of the Siate Univer-
sity of New York and residences and related facilities for
nursing students at accredited hospitals throughout the
state,

The Hospital Program authorized by the 1964 Legis-
lature is already attracting wide interest and is being
launched with a proposed project at the Geneva General
Hospital.

In the private college construction program, the Dormi-
tory Authority is authorized to pay the cost of the com-
plete project from the proceeds ol tax-exempt obligations
issued by the Authority. The private college pays rentals
to the Authority under a lease agreement, which lease is
a general obligation of the college.

In the case of the State University, the Authority finances,
constructs and furnishes dormitories and dining halls.
The Authority enters into leases and other appropriate
agreements to carry out this program.

Dormitory Authority buildings now completed at both
public and private campuses have a total project cost of
$184,435,179, while those in (lesign or under construction
have an approximate value of $512,103,856. The Pro-
gram for the State University includes 211 dormitories,
housing 47,713 students and 68 dining halls, seating
29,288 students, and feeding approximately 58,576 stu-
dents at each meal, at a total project cost of $315,467,330.
The program [or private colleges includes residence and
academic buildings of all kinds involving $381,071,705
on 22 campuses throughout the State,

The Authority is thus a vital part of New York State’s
effort to meet sharply increased enrollments forecast by
1970, as well as to improve existing facilities to provide
better quality education. Long experience in constructing
college buildings, together with flexible programming
and simplified procedures, has enabled the Authority to
proceed rapidly and to achieve economy in a tremendous
variety of projects, thereby permitting college personnel
to devotc their full attention to vital academic tasks.
With a current building program of nearly $512,100,000
it is contributing significantly and steadily to a solution
of one of our most severe problems in higher education:
the prevision of truly adequate facilities.

3
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PART ONEL

LEGISLATION

The present membership of the Board includes four
members appointed by the Board of Regents and three
ex-officio memhers, the State Comptroller, the Commis-
sioner of Education and the President of the State Uni-
versity of New York, The members of the Board serve
without compensation but are reimbursed for their trav.
eling expenses. The Board meets on the second Monday
of cach month to transact the official business of the Au-
thority including appointment of architects, awarding of
contracts, authorizing the issuance of its bonds, approval
of policies and agreements, appointment of personnel
and reviewing the monthly financial and construction
reports.

The original law creating the Dormitory Authority (Chap-
ter 524 of the Laws of 1944) provided for the creation of
a Dcrmitory Authority Board, “a body corporate and
politic, constituting a public benefit corporation”. This
Board consisted of the Commissioner of Education, the
Comptroller and six members to be appointed by the
Board of Regents, four from among the members of the
Boards of Visitors of the State Teachers Colleges and two
irom among the presidents of the Teachers Colleges. This
law, which also authorized the Dormitory Authority to

Rensselaer Polytechnic Institute — Married Student Housing

¢ FRIC
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construct dormitories and related facilities at the 11
Teachers Colleges, has been amended several times. Most
of the amendments made minor changes in the law but
the following amendments extended the powers of the
Authority:

Chapter 580 of the Laws of 1948 authorized the Author-
ity to construct dormitories and related facilities at the
Institates of Applied Arts and Sciences, Agricultural and
Technical Institutes, State Colleges of Forestry and Ce-
ramics, State Maritime College and the State Colleges at
Cornell University. It reconstituted the Dormitory Au-
thority Board to consist of the Commissioner of Educa-
tion, the Comptroller and five members to be appointed
by the Board of Regents.

Chapter 328 of the Laws of 1954 au horized the Author-
ity to construct dormitories and related facilities at State-
operated Institutions or Statutory or Contract Colleges
which are under the jurisdict’on of the State University,
as defined in Section 350 of the Educational Law. It also
made the President of the State University a member of
the Authority and reduced from five to four the number
to be appointed by the Board of Regents,

Chapter 850 of the Laws of 1955 authorized the Authority
to construct or otherwise provide and operate dormi-
tories and attendant facilities for the use and benefit of
students attending the private colleges of the State.

Chapter 864 of the Laws of 1959 authorized the Author-
ity to construct “housing, including all necessary and
usual attendant and related facilities and equipment,
erected for the use of students, academic building, library,
laboratory, classroom or other buildings or structures es-
sential, necessary or useful for instruction in the academic
program at any institution of higher education located
in this S1ate and authorized to confer degrees by law or
by the Board of Regents other than State-operated Insti-
tutions or Statutory or Contract Colleges under the juris-
diction of the State University of New York.”

Chapter 744 of the Laws of 1964 authorized the Authority
to construct academic facilities, residences and related
facilities for nursing students at accredited hospitals
throughout the state.

Chapter 888 of the Laws of 1965 authorized the Author-
ity to construct a facility for the New York Academy of
Sciences.

ERIC
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INTERIOR FURNISHINGS

The interior furnishings program for 1965 proceeded at
an accelerated pace to meet expanding State University
enrollments and pre-determined construction completion
schedule. Suppliers were requested to tag each item or-
dered with the specific room in which it was 10 be placed
and a colored [urniture layout drawing was furnished
each college to aid in setting up individual rooms, Large
quantities of furniture were supplied on an “advanced
stagr” basis to permit double occupancy of existing facili-
ties, pending completion of new building schedules for
next year.

Careful attention was given to the design and develop-
ment of furniture and equipment during the year, The
standard student room desk, chest and chair were com-
pletely redesigned, incorporating many improvements
over previous models. The mirror light unit was re-
designed to furnish greater overall lighting in the room
and is now finished in grained metal lithostrip to har-
nionize with the finish of the room furniture. The stu-
dent room floor lamp was gone over minutely and a series
of technical improvements was made to double the foot-
candle power outptt available at working desk level.

ANNUAL AupiT

All financial records are audited as of June 30, the last
day of the Authority’s fiscal year, by the Department of

Audit and Control of the State of New York. All figures
included in this report have been so audited and copies
of the audit reports are on file in the office of the Au-
thority. Federal audits are made of all funds received
from the U.S. Housing and Home Finance Agency.

CoxstrUcTION REPORT FOR YEAR 1964-65

The following table presents a suminary of dormitories
and dining halls at State University completed or under
construction during the year, projects to be bid, and
projects in the planning stage, with estimated costs for
the year ending June 30, 1965.

SUMMARY TABLE

Dormitories Dining Halls Estimated
Buildings No. Beds No. Seals Cost
Completed . ... 23 4,926 3 1570 $ 35984470
Under Construction . 20 4,516 10 4720 32,676,744
To Be Bid e 15 4737 7 3457 34,669,111
In Plarning Stage . 30 6,020 8 3550 40,530,000
Total 1964-65 . 88 20,199 28 13,297 $143,860,325

Each “stage” includes a number of dormitories and din-
ing halls to be provided for various units of the State
University. The estimated cost of these facilities is then
used by the Authority in determining the amount of the
bond issue for each particular “stage.”

The following table provides a factual consolidated re-
port of ten stages of permanent construction showing the
facilities completed, those under construction, and the
projects in the planning stage. Detailed information in
regard to each stage of construction is shown in the

State University College at Cortland — Dormitory and Dining Hall Complex
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further tables immediately following. These tables show
the facilities provided at each of the State University
units, including the number of students accommodated

in the dormitories and dining halls, dates of completion .

and estimated costs of constzuction and equipment. Cost
of service connections and improvement of grounds are
not included.

CONSOLIDATED REPORT
Eleven Stages

Dining
Dormitories  Halls Date of

Slage Projects No. Beds No. Seals Completion Cost
|—Completed .. ... 14 3,254 14 *3,481 1951 $ 15,970,812
Il—Completed ... 20 3,506 2 1,120 1958-59-60 18,335,105
111—Completed ... 13 2541 8 3400 1959-60-61 17,298,184
IV—Completed ... 14 2992 3 1310 1960-61.62 16,350,733
V—Completed ... ... 12 2464 S5 2320 1962-63 17,231,593
Under Construction 2 432 1966 2,666,981
Vi—Completed ... 16 3733 1 672 1963-64-65 21,719,240
Vil—Completed .. ... 15 3,506 3 1,570 1964-65 26,423,126
Under Construction 2 421 3 1400 1965-66 6,070,621
TobeBid ... 2 445 1 600 1967 3,952,281
Vill—Completed .. ... 12 2960 0 0 1964-65 18,503,086
Under Construction 19 4,382 8 3,908 1965-65 34,791,685
TobeBld ... 7 2164 1 500 1967 13,226,500
IX—Under Construction 9 2,087 2 1,100 1566-67 14,200,272
To be Bid ... 7 L1702 1 500 1966-67 10,555,000
X—Under Construction 2 366 1 400 1966-67 2,973,000
Tobe Bid ... 15 4,737 7 3,457 1966-67 34,669,111
Xi—In Planning Stage 30 6,020 8 3,550 1967-68 40,530,000
211 47,713 68 29,288 $315,467,330

* Stage | Dining Halls were included in the Dormitorles.

ERI
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State University Agriultural and Technical College at Alfred — Main Lounge, Dormitory

DETAILED STAGES OF CONSTRUCTION

The following tables provide detailed information re-
garding each stage of the construction program, The
tables also give detailed information regarding facilities
provided at each of the State University campuses.

The dinuwng halls will serve twice the number of their
seating capacity. These dining facilities are also used by
a large number of students who do not live in the dormi-
tories,

STAGE | PROGRAM — COMPLETED PROJECTS
Total Cost

Number of Date of Including Furniture
State University Students  Completion and Equipment
Albany ... 300 1951 $ 1,642,175
Brockport ... .. 208 1951 1,027,926
Buffalo ... 300 1950 1,558,593
Cobleskill ... 63 1951 150,361
Cortland .................. 364 1951 1,879.407
Farmingdate .. ... ... . 198 1951 379,914
Fredonia ........ s 205 1951 1,088,410
Geneseo . ... ... . 204 1951 1,156,126
Morrisville ... 158 1952 286,328
New Paltz ... .. . 254 1951 1,403,909
Oneonta ... ..... 208 1951 1,139,228
Oswego ... ... 300 1951 1,617,338
Plattsburgh ... 244 1951 1,467,338
Potsdam ... ... 248 195 1,173,759
Total ... 3254 $15,970,812
Tolal — Stage | Completed Projects ... . .. ... $15,970.812
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APPENDIX Vl

(New York DoRMITORY ACT)

“It is hereby declared that a serious public emergency exists affecting and
threatening the welfare, comfort, health, and safety of the people of the state
and resulting from the fact that financial resources are lacking with which to
construct sorely needed academiic facilities at institutions of higher education
which are maintained under private auspices. . . . All resources of the state must
be marshalled in order to meet the tremendous demand . . . and the resources at
private colleges and universities are not great enough to start at once on the
construction of all academic buildings which are so urgently needed. . . .
(N.Y. L. 1956 c. 864, Sec. 1)

(ConnEecricut EpucATIONAL FACILITIES AUTHORITY ACT)

“It is hereby declared that for the benefit of the people of the state, the
increase of their commerce, welfare and prosperity and the improvement of the
... living conditions . . . it is essential that institutions of higher education within
the state be provided with appropriate additional means to assist such youth . ..
and it is the purpose of this chapter . . . to enable institutions of higher education
in the state to provide the facilities and structures which are sorely needed to
accomplish the purposes of this chapter, all to the public benefit and good. . . "
(1965 P.A. 170, Sec. 1)

(New jersey HicHER EvucaTiONAL FACILITIES ACT)

“It is hereby declared that a serious public emergency exists affecting and
threatening the welfare, comfort, health, safety, and prosperity of the people of
the State and resulting from the fact that financial resources are lacking with
which to construct required dormitory and other educational facilities at public
and private institutions of higher education; . . . that it is essential that institutions
cf higher education within the State be provided with appropriate additional
means to assist such youth . . .; that it is essential that all resources of the State
be employed in order to meet the tremendous demand . . . and that it is the
purpose of this act to provide a measure of assista:ce and . . . to provide the
facilities which are sorely needed to accomplish the puzposes of this act, all to
the public benefit and good. . ..” (N.J. L. 1966 ¢. 106, Sec. 1)
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APPENDIX VINl

Commonwealth of Pennsylvania
DEPARTMENT OF PUBLIC INSTRUCTION
Bureau of Statistics
Harrisburg
June 30, 1966

FULL-TIME ENROLLMENTS FOR DOCTORATES, FALL, 1965

Drexel Institute of Technology 5
Hahnemann Medical College and Hospital 25
Jefferson Medical College of Philadelphia 25
Temple University 116
University of Pennsylvania 842
University of Pittsburgh 745
Woman’s Medical College of Pennsylvania 1

Pennsylvania State University

FIRST-PROFESSIONAL ENROLLMENTS, FALL, 1965

Hahnemann Medical College and Hospital 417 - — Medicine

Jefferson Medical College and Hospital 651 —- Medicine
Pennsylvania College of Optometry 280 — Optometry
Philadelphia College of Osteopathy 854 — Osteopathy

Temple University 545 — Medicine

478 — Dentistry

University of Pennsylvania 511 — Medicine

249 — Veterinary Medicine

. 480 -— Dentistry

" University of Pittsburgh 368 — Medicine

O 384 — Dentistry

P 19 — Public Health
Waman's Medical College of Pennsylvania 209 — Medicine
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APPENDIX X

TABLY 1

NUMBER AND BONDED INDEBTEDNESS OF MUNICIPAL AUTHORITIES
IN PENNSYLVANIA BY TYPE, 1960

Amount of

Total ilumber  Totcl Number Amount of Original Bond Issues?

Type of Authority of Authorities! of Projects Bond Issues? Outstanding

Total 1,364 1,459 $1,430,363,040 $1,293,105,347

School Autherities 643 658 824,208,000 759,185,486

Water Authorities 199 280 238,886,175 194,466,663

Sewer Authorities 238 322 319,492,965 294,267,000
Multi-Purpose Authorities? 93 — — -

Parking Authorities 80 83 42,203,500 38,248,598

Alrport Authorities 21 21 1,050,000 790,000

Miscellaneous Authorities* 42 47 6,522,600 6,147,600
No Known Purpose Authorities 48 18 — -

1. Number of Authorities as of October, 1960.
2. Bond information as. . December 31, 1959,
3

. Includes such Authorities as buildings and land; parking, sewer, and water; sewer and water; and schoot and water. Of the 188
Frojeds in this group, thete were 15 school, 81 water, 84 sewer, 3 parking, and 5 miscellancous Authorities represented. The bond
ssues amounting to $127.108,000 were allo~ated as follows: school $26,696,000, water $43,876,500, sew<r &4,317,500, patking
$1,192,009, and miscella'ieous $1,020,000,

4 ln&hde, ‘such Authorities as: auditortums, factory buildings, flood control, incinerators, municipal buildings, parks, and swim.
ming pools.
Source: Depattment of Internal Aflslrs, Bureau of Statistics, Pennsyloania Municipal Authorities, 1960 (Harrisburg: 1960), p. 1.

TABLE 11

NUMBER OF MUNICIPAL AUTHORITIES CREATED
AND VALUE OF BONDS 1SSUED, 1935-1959

P — — . —_— e ———— i

Amount of Amount of

Number of Bonds Issued Number of Bonds Issued
Year Authorities Created  (In Thousands) Year Authorities Created  (In Thousands)
1935 2 - 1850 o0 59,841
1938 - —_ 1651 87 39,968
1937 5 - 1952 192 58,160
1938 13 $2,150 1853 130 125982
1839 4 2,150 1954 99 171,34
1940 2 8,351 1955 110 110,685
1041 15 2,796 1956 106 174,472
1942 11 4,823 1957 99 225279
1043 4 5,150 1958 99 195,166
1944 3 5132 1959 83 177,807
1043 10 3147 TOTAL 1,902 $1,423 959
e a 20281 Soutce: Adapted | bles of Internal
1047 ]| 9478 ree: rom lables in D'f;"""‘"‘
’ AR B Sta

148 ® 5629 | in Pernnionie 1350, paleace oot 1S ciel Arthoriies
1949 38 16,158 1981 ).




APPENDIX XI

PROPOSED SPECIMEN BILL TO CREATE
A FENNSYLVANIA HIGHER EDUCATIONAL
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Appendix XI

AN ACT to promote the weliar: of the people of the Comonwealth of Pennsylvania; to provide educational facil-
ities and related facilities at won-profit institutions of higher education in the Commonwealth of Pennsylvania;
end establishing the Pennsylvania Higher Fducational Facilities Authority as a body corporate and politic with
power to acquire, construct, improve, renovate, maintain, equip, furnish, operate, and dispose of educational
facilities; authorizing and regulating the issuance of notes and bonds by said authority, and providing that no
debt, obligation, or credit of the Commonwealth or its political subdivisions, shall be incurred in the exercise

of any powers granted by this Act.

THE GENERAL ASSEMBLY OF THE COM-
MONWEALTH OF PENNSYLVANIA HEREBY EN-
ACTS AS FOLLOWS:

Section 1. LecisLamive FINDINGS aND PoLicy

The Senate and Assembly hereby find that the
commerce, prosperity, welfare and security of the
Cor..monwealth require that this and future genera-
tions of youth be assured ample opportuaity to de-
velop their intellectual capacities and that this oppor-
tunity is and will continue to be jeopardized unless
the institutions of higher education in this Common-
wealth are encouraged and assisted in their efforts to
accommodate rapidly mounting numbers of youth
who desire and require higher education. The Senate
and Assembly further find that all institutions of higher
education in this Commonwealth are an essential and
integral part of the total educational resources and
effort required to be employed to meet the tremendous
need for higher education; that a serious public emer-
gency exists from the lack of financial resources by
such institutions with which to provide required edu-
cational facilities; and that it is necessary and proper
for the Commonwealth to provide a measure of assis?-
ance and an alternative method to enable such insti-
tutions to provide educational facilities which are
sorely needed to accomplish the purposes of this act,
all to the public benefit and good, to the extent and
manner provided herein.

Section 2. SHorT Tme

This act shall be known and may be cited as The
Pennsylvania Higher Educational Facilities Authority
Act.

Sectisn 3. DrriNmoNs

As used in this act, the following words and terms
shall liave the following meanings, unless the context
indicates ot tequires another or different meaning or
intent:

"Authotity” means the body politic and corpotate
created by this act, ot any toard, body, commission,
d-.partment ot officer succeeding to the principal funce-
tions thereof ot to whotn the powers conferred upon
the authority by this ac: shall be given by law;

“Board” shall mean the members of the authority.

Q
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“Bond” means bonds, notes, and other evidences
of indebtedness or obligations ‘shich the authority is
authorized to issue pursuant to this act;

“Educational Facility” means 2ay site or structure
scitable for use in academic research and cultural pro-
grams, and in activities necessary and incidental
thereto, including, but not limited to, classrooms, labo-
ratories, libraries, research facilities, academic build-
ings, dormitory and housing units, dining halls, student
unions, administration buildings, athletic and health
care facilities, parking, maintenance, storage and util-
ity facilities, and all the facilities, equipment, materials
and furnishings necessary and usually attendant in
said structures; provided that “educational facility”
shall not include any facility used or to be used for
sectarfan instruction or study, or as a place for devo-
tional activities or religious worship.,

“College” means any non-profit educational insti-
tution empowered to provide a program of education
beyond the high school level and which, by virtue of
governing law and regulation, is recognized by the
State Board of Education as an institution of higher
education.

“Participating college™ means an institution of
higher education which, pursuant to this act, partict.
pates with the authority in undertaking a project.

*Project” means any vducational facility or undez.
taking relating thereto which the authority is author-
fzed to acquire, construct, reconstruct, improve, main-
tain, equip, fumish, operate or dispose of under this
act.

Section 4. Hicuer Epucationat, Facumes
AvUTHORITY

(a) There is hereby created a body politic and cor-
porate, with corporate succession to be known as “The
Pennsylvania Higher Educatioral Facilities Author-
ity.” Sald authority is constituted a public instrumen.
tality, and the exercise by the authority of powers con.
ferred by this act shall be deemed and held to be the
performance of an essential public function.

(b) The authority shall consist of s:ven membess,
consisting of the Chairman of the Council on Higher
Educatin, ex officio, the Cha'rman of the State Com-



mission on Academic Facilities, ex officio, the Auditor
General, ex officio, and four residents of the Common-
wealth who shall be appointed by the Governor, pro-
vided that not more than three of such appointed
members shall be members of the same political party.
The terms of the members appointed by the Guvernor
shall be arranged by the Governor so that one of such
terms shall expire on June 30 in each succeeding year
ensuing after such appointments. Each appointed
member shail hold office for the term of his appoint-
ment and until his successor shall have been appointed
and qualified. Any vacancy among members appointed
.- the Governor shall be filled by appointment for
the unexpired term only. A member of the authority
shall be eligibl: for reappointment.

(c) Any member of the authority appointed by the
Governor may be removed from office by the Gov-
ernor for cause.

(d) The members of the authority shall serve with-
out compensation but the authority may reimburse its
members for necessary expenses incurred in the dis-
charge of their duties.

(e) The authority shall annually elect one of its
members as Chairman, one as Vice Chairman and one
as Secretary, who shall hold office until June 30 next
ensuing and until their respective successors have
been qualified.

(f) The authority shall appoint an executive direc-
tor, who shall not be a member of the authority and
who shall serve at the pleasure of the authority and
receive such compensatior. as shall be fixed by the
authority.

(g) Four members of the authority shall constitute
a quorum and the affirmative vote of a majority of
the members present at a meeting of the authority
shall be necessary for any action taken by the author-
jty. No vacancy in the membership of the authority
shall impair the right of a quorum to exercise all the
rights and petform all the duties of the authority.

(h) Notwithstanding any other law to the contrary,
it shall not be or constitute a conflict of interest for a
trustee, director, officer or employee of a college, in-
cluding a participating college, or of any business
organization to serve as a member of the authority;
ptovided such person shall alstain from official dis-
cussion, deliberation, action and vite by the authority
in specific respect to the college ot organization of
which such member is a trustee, director, officer, or
employee.

Secti>n 5. POWERS OF THE AULTHORITY

The authority shall have fuwer:

(a) o adcgs Dy-1aws and regulations for the man-
agement and conduct of its business and affairs;

(b) to adopt and employ an official seal and to
alter the same at pleasure;

(¢) to sue and be sued, plead and be impleaded;
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{d) to employ or contract with such experts, agents
and emnloyees as it deems advisable and to fix their
duties and compensation;

(e) to borrow money and to issue bonds, notes and
other obligations of the authority and to provide for
the rights of holders thereof as provided in this act;

(f) to acquire, hold and dispose of real and per-
sonal property or any interest therein, in the exercise
of its powers and the perforinance of its duties under
this act.

(g) to acquire by purchase, gift, condemnation,
lease or otherwise and to construct, reconstruct, ex-
pand, improve, equip, furnish, maintain, operate, lease,
mortgage or otherwise dispose of educational facilities
and projects, or portions thereof;

(h) to receive and accept from any government,
public or private agency, entity, or individual grants
or loans for, or in aid of, the acquisition or develop-
ment of any project whether in money, property, labor
or other thing of value to be held, used and applied
only for the purposes for which such grants, loans and
contributions may be made;

(i) to have the power of eminent domain;

{j) to prepare or have prepared plans, specifica:
tions, designs, estimates of cost, and from time to time
modifications thereof, for the acquisition or develop-
ment of projects;

(k) to determine the location and character of a
project; and to acquire or lease, as lessor or lessee,
construct, reconstruct, rehabilitate, improve and fur-
nish and equip a profect, whether directly by its own
employees or by contract or contracts, and to enter
into contracts for any or all such purposes; to enter
into contracts for the management and operation of a
ptoject; and to designate a participating college as the
agent of the authority for any or all of such purposes,
including the making of contracts for the management
and operation of such project;

(O to establish, and to authorize a participating
college to establish, rules and regulations for the use
of a project or portion thereof undertaken thereof by
such college;

(m) to fix and revise, from time to time, and to
charge and collect rates, rents, fees and other charges
for the use of and service furnished or to be futnished
by a project or pottion thereof and to contract with
the holders of its bonds and obligations, and with any
other person ot party, public or private, in respect
thereof, including without limitation the mortgaging
of any project or project site (ot the benefit of holdets
of bonds issued to finance such preject and the pledg-
ing of revenues from such project for the benefit of
such botdholders;

(n) to make loans to any participating college to-
ward the cost of a project, in amounts not to exceed



the total cost of the project as agreed upon and ap-
proved by the authority;

(o) to make loans to a participating college to re-
fund outstanding obligations made or given by such
college for the cost of a project;

(p) to make only from gifts received by the au-
thority for such purposes, supplemenrtal grants in aid
of a project which by the terms of the gift qualifies
for such supplemental grant;

(4) to charge and equitably apportion among par-
ticipating colleges the costs and expenses incurred by
the authority in the exercise of its powers and duties
under this Act;

{r) to invest any moneys held in reserve or sinking
funds, or any money not required for immediate use
or disbursement, at the discretion of the authority, in
such obligations as are authorized by law;

PROVIDED that all expenses incurred in carrying
out the provisions of this Act shall be payable from
funds provided or to be provided by the authority
therefcr, and

FURTHER PROVIDED that the authority shall
have no power at any time or in any manner to pledge
the credit or taxing power of the Commonwealth or
any of its political subdivisions, nor shall the Com-
monwealth or any of its political subdivisions be liable
for the payment of any obligations of the authority.

Sectiun 6. Nor1Es OF THE AUTHORITY

The authority is authorized from time to time to
issue its negotiable notes for any corporate purpose
and to renew the same, in whole or in part, at or be-
fore maturity, whether to renew or discharge obliga-
tions then outstanding or for any other purpose. Such
notes may be authorized, sold, executed and delivered
{n the same manner as bonds. Any resolution or reso-
lutions authorizing rnotes of the authority or any issue
thereof may contain any provisions which the author.
ity Is authorized to include in any resolution author-
izing bonds of the authority, and the authority may
include in any notes any terms, covenants, or condi-
tions which it Is authorized to include in any bonds.
All such notes shall be payable from the revenues or
other moneys of the authority, subject only to any con.
tractual rights of the holders of any of its notes or
other obligations then outstanding.

Section 7. Boxps

(2) The authority is authorized from time to time
to issue its negotiable bonds fot any corporate pur-
pose. In anticipation of the sale of such bonds the
authority may issue negotisble bond anticipation notes
and may renew the same from t...e to time, but the
maximum maturity of any such note, Including te-
newals thereof, shall not exceed Bve years from the
date of fssue of the original note. Such notes shall be
pald from any revenués or other moneys of the au-

Q

thority available therefor and not otherwise pledged,
or from the proceeds of sale of the bonds of the author-
ity in anticipation of which they were issued. The
notes shall be issued in the same manner as the bonds.
Such notes and the resolution or resolutions authoriz-
ing the same may contain any provisions, conditions
or limitaticns which a bond resolution of the authority
may contain.

(b) Except as may otherwise be expressly provided
by the authority, every issue of its bonds or notes shall
be general obligations of the authority payable from
any revenues or moneys of the authority, subject only
to any agreements with the holders of particular bonds
or notes pledging any particular revenues or moneys.
Nothwithstanding that bonds and notes may be pay-
able from a special fund, they shall be fully negotiable
within the meaning of the Pennsylvania Uniform Com-
mercial Code, subject only to the provisions of the
bonds and notes for registration.

(¢} The bonds may be ifssued as serial bonds or as
term bonds, or the authority, in its discretion, may
issue bonds of both types. The bonds skall be author-
ized by resolution of the members of the authority
and shall bear such date or dates, maturc at such time
or times, not exceeding forty years from their respec-
tive dates, bear interest at such rate or rates, not ex-
ceeding 6% per annum, be payable at such time or
times, be in such denominations, be in such form,
either coupon or registered, carry such registration
privileges, be executed in such manner, be payable in
lawful money of the United States of America at such
place or places, and be subject to such terms of re-
demption, as such resolution or resolutions may pro-
vide. The bonds or notes may be sold at public or
private sale for such price or prices as the authority
shall determine, but which shall not at the time of sale
yleld more than 6% per annum computed according to
standard tables of bond values. Pending preparation
of the definitive bonds, the authority may issue interim
receipts or certificates which shall be exchanged fer
such definitive bonds.

(d) Any resolution or resolutions authcrizing any
bonds o: any issue of bonds may «contain provisions,
which shall be a part of the contract with the holders
of the bonds to be authorized, as to:

() pledging all or any part of the revenues of
a project or any revenue producing contract or con-
tracts made by the authority with any individual,
partnership, corporation or assoclation or other
body, public ot private, to secure tha psyment of
the bonds or of any patticalat issue of bonds, sub-
ject to such agreements with bondholders ss may
then oxist;

(ii) the mortgaging of a project and the site
hothekr‘eoffotthepixrposeo(ncuﬂngthebmd-
“ere,



(iii) the rentals, fees and other charges to be
charged, and the amounts to be raised in each year
thereby, and the use and disposition of the rev-
enucs;

(iv) the setting aside of reserves or sinking
funds, and the regulation and disposition thercof;

{v) limitations on the right of the authority or
its agent to restrict and regulate the use of a
project;

(vi) limitations on the purpose to which the
proceeds of sale of any issue of bonds then or
thereafter to be issued may be applied and pledg-
ing such proceeds to secure the payment of the
bonds or any issue of the bonds;

(vii) limitations on the issuance of additional
bonds, the terms upon which additional bonds may
be issued and sccured and the refunding of out-
standing bonds;

(viii) the procedure, if any, by which the terms
of any contract with bondholders may be amended
or abrogated, the amount of bonds the Lolders of
which must consent thereto, and the manner in
which such consent may be given;

(ix) limitations on the amount of moneys de-
rived from a project to be expended for operating,
administrative or other expenses of the authority;
and

(¢) defining the acts or omissions to act which
shall constitute a default in the duties of the au-
thority to holders of its obligations and providing
the rights and remedies of such holders in the
event of a defau.*.

(e) Neither the members of the authority nor any
person executing the bonds or notes shall be liable
personally on the bonds or notes or be subject to any
personal liability or accountatility by reason of the
issvance thereof.

(N The authority shall have power out of any
funds available therefor to purchase its bonds or notes.
The authority may hold, pledge, cancel or resell such
bonds, subject to and in accordance with agreements
with bondholders.

Section 8. TRrusT AGREEMFNT TO Srcvre Boxps

In the discretion of the authority, any bonds issued
under the provisions of this act may be secured by a
trust agreement by and between the authority and a
corpotate trustee or trustees, which may be any trust
company ot bank having the powers of a trust com-
pany within or without the Commonwealth. Such trust
agreement o1 the resolutior providing for the issuance
of such bonds may pledge or assign the revenues ot
othet noneys to be received or proceeds of any con-
tract or contracts pledged. Such trust agreement ot
tesolution providing for the issuance of such bonds
may contain such provisions fot protecting and en-
fotcing the rights and remedies of the bondholders as
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may be reasonable and proper and not in violation of
law, including particularly such provisions as have
hereinabove been specifically authorized to be in-
cluded in any resolution or resolutions of the authority
authorizing bonds thereof. Any bank or trust company
incorporated under the laws of this Commonwealth
which may act as depository of the proceeds of bonds
or of revenues or other moneys may furnish such in-
demnifying bonds or pledge such securities as may be
required by the authority. Any such trust agreement
may set forth the rights and remedies of the bond-
holders and of the trustee or trustees, and may restrict
the individual right of action by bondholders. In addi-
tion to the foregoing, any such trust agreement or reso-
lution may contain such other provisions as the au-
thority may deem reasonable and proper for the
security of the bondholders. All expenses incurred in
carrying out the provisions of such trust agreement or
resolution may be treated as a part of the cost of con-
struction or operation of a project.

Section 9. Boxps Not OBLiGATIONS OF COMMON-
WEALTH OR PoLImicaL SuBDIVISIONS

Bonds issued under the provisions of this act shall
not be deemed to constitute a debt or liability of the
Commonwealth or of any political subdivision thereof
or a pledge of the faith and credit of the Common.
wealth or of any such political subdivision, but shall
be payable solely from the funds herein provided. All
such bonds shall contain on the face thereof a state-
ment to the effeci that neither the Commonwealth of
Pennsylvania nor the authority shall be obligated to
pay the same or the interest thereon except from
revenues or other moneys of the authority and that
neither the faith and credit nor the taxing power of
the Commonswealth of Pennsylvania or of any political
subdivision thercof is pledged to the payment of the
principal of or the interest on such bonds. The issu-
ance of bonds under the provisions of this act shall
not directly or indirectly or contingently obligate the
Commonwealth or any political subdivision thereof
to levy or to pledge any form of appropriation or tax-
ation whatever therefor.

Section 10. Fixinc oF CHARrces—Use or MoNEYs

The autherity is authorized to fix, revise, charge
and collect rates, rents, fees and charges for the use
of and for the services furnished or to be fumnished by
each project and to contract with any person, partner-
ship, assocfation or corporation, or other body, public
or private, in respect thereof. Such rates, rents, fees
and charges shall be fixed and adjusted in respect of
the aggregate of rents, rates, fees and charges from
such project so as to provide funds sufficient with
oth.»t tevenues or moneys, if any:

(a) to pay the cost of maintaining, repairing and

operating the project and each and every pottion
thereof, to the extent that the payment of such cost



has not otherwise been adequately provided for;

(b) to pay the principal of and the interest on out-
standing bonds of the authority issued in 1espect of
such project as the same shall become due and pay-
able; and

(c) to create and maintain reserves required or
provided for in any resolution authorizing, or trust
agreement securing, such bonds of the authority. Such
rates, rents, fees and charges shall not be subject to
supervisign or regulation by any department, commis-
sion, board, body, bureau or agency of this Common-
wealth other than the authority. A sufficient amount
of the revenues derived in respect of a project, except
such part of such revenues as may be necessary to pay
the cost of maintenance, repair and operation and to
provide' reserves for renewals, replacements, exten-
sions, enlargements and improvements as may be pro-
‘vided for in the resolution authorizing the issuance of
any honds of the authority or in the trust agreement
securin;; the same, shall be set aside at such regular
intervals as may be provided in such resolution or
trust agreement in a sinking or other similar fund
* which is hereby pledged to, and charged with, the
payment of the principal of and the interest on such
bonds as the same shall become due, and the redemp-
tion price or the purchase price of bonds retired by
call or purchase as therein provided. Such pledge shail
be valid and binding from the time when the plodge
is made; the rates, rents, fees and charges and other
revenues or other moneys so pledged and thercafter
received by the authority shall immediately be subject
to the lien of such pledge without any physical de-
livery thereof or further act, and the lien of any such
pledge shall be valid and hinding as against all parties
having claims of any kind in tort, contract or other-
wise against the authority, irrespective of whether
such parties have notice thereof. Neither the resolu-
tion nce any trust agreement by which a pledge s
created need be filed or recorded except in the records
of the authority. The use and disposition of moneys
to the credit of such sinking or other similar fund shall
be subject to the provisions of the resolution author-
fzing the issuance of such bands or of such trust agree-
ment. Except as may otherwise be provided in such
-resolution or such trust agreement, such sinking or
other similar fund shall be a fund for all such bonds
fssued to finance projects at a participating college
without distinction ot priority of one over another;
provided the authority in any such tresolution or trust
agreement may provide that such sinking ¢* other
similar fund shall be the fund for a particular project
at a participating college and for the bondy fssued to
finance a particular proz:( and may, additionally,
permit and provide for the issuance of bonds having
a subordnate lien in respect of the security herein
authorized to other bonds of the authority and, in
such case, the authority may create separate sinking
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or other similar funds in respect of such subordinate
lien bonds.

Section 11, Use oF PROCEEDS

All moneys received pursuant to the authority of
this act, whether as proceeds trom the sale of bonds
or as revenues, shall be decemed to be trust funds to
be held and applied solely as provided in this act. Any
officer with whom, or any bank or trust company with
which, such moneys shall be deposited shall act as
trustee of such moneys und shall hold and apply the
same for the purposes hereof, subject to such regula.
tions as this act and the resolution authorizing the
bonds of any issue or the trust agreement securing
such bonds may provide.

Section 12. BoNDHOLDERS—ENFORCEMENT OF
RicHts AnNp Dumies

Any holder of bonds issued under the provisions of
this act or any of the coupons appertaining thereto,
and the trustee or trustees under any trust agreement,
except to the extent the rights herein given may be re-
stricted by any resolution authorizing the issuance of,
or any such trust agreement sevuring, such bonds,
may, either at law or inequity, by suit, action, man-
damus or other proceedings, protect and enforce any
and all rights under the laws of the Commonwealth or
granted hereunder or under such resolution or trust
agreement, and may enforce and compel the perform-
ance of all duties required by this act or by such reso-
lution or trust agreement to be performed by the au-
thority or by any officer, employee or agent thereof,
including the fixing, charging and collecting of the
rates, rents, fees and charges herein authorized and
required by the provisions of such resolution or trust
agreement to be fixed, established and collected.

Section 13. RtrunpiNe Boxps

{a) The authority is hereby anthorized to provide
for the issuance of bonds of the authcuty for the pur-
pose of refunding any bonds of the authority then
outstanding, including the payment of any redemption
premium therean and any intzrest accrued or to accrue
to the carliest or subsequent date of redemption, pur-
chase or maturity of such bonds, and, if deemed ad-
visable by the authority, for the additivnal purpose of
paying all or any part of the cost of constructing and
acquiring additions, improvements, extensions or en-
largements of a project or any portion thereof.

(b) The proceeds of any such bonds issued for the
purpose of refunding outstanding bonds may, In the
discretion of the autherity, be applied to the purchase
or retirement at maturity or redemption of such out-
standing bonds either on their eatliest of any subse-
quent redemption date or upon the purchase ot at the
maturity thereof and may, pending such applicaton,
be placed in escrow to be applied to such purchase or
retirement at maturity or redemption on such date as
may be detennined by the authority.



{¢) Any such escrowed proceeds, pending such use,
may be invested and reinvested in obligations of or
guaranteed by the United States of America, or in
certificates of deposit or time deposits secured by obli-
gations of or guaranteed by the United States of
America, maturing at such time or times as shall be
appropriate to assure the prompt payment, as to prin-
cipal, interest and redemption premium, if any, of the
outstanding bonds to be so refunded. The interest, in-
come and profits, if any, earned or realized on any
such investment may also be applied to the payment
of the outstanding bonds to be so refunded. After the
terms of the escrow have been fully satisfied and
carried out, any balance of such proceeds and inter-
est, income and profits, if any, earned or realized on
the investments thereof may be returned to the au-
thority for use by it in any lawful manner.

(d) The portion of the proceeds of any such bonds
issued for the additional purpose of paying all or any
part of the cost of constructing and acquiring addi-
tions, improvements, extensions or enlargements of a
project may be invested and reinvested in obligations
of ot guaranteed by the United States of America, or
in certificates of deposit or time deposits secured by
obligations of or guaranteed by the United States of
America, maturing not later than the time or times
when such proceeds will be needed for the purpose
of paying all or any part of such cost. The interest,
fncome and profits, if any, eamed or realized on such
investment may be applied to the payment of all or
any part of such cost or may be used by the authority
in any lawful manner.

{e) All such bonds shall be subject to the provisions
of this act in the same manner and to the same extent
as other bonds issued pursuant to this act.

Scction 14. Boxps AxD NOTES AS SECURITIES
FOR INVESTMENT

Bonds and notes issued by the authority under the
provisions of this act are hereby made securities in
which the Commonwealth and all political subdi-
visions of the Commonwealth, their officers, boards,
commissions, departments or other agencies, all banks,
bankers, savings banks, trust companies, savings and
ioan associations, investment companies and other per-
sons carrying on a banking business, all insurance
compani>s, insurance associations, and othet persons
carrying on an insurance business, and all adminis-
trators, executors, guardians, trustees and other Bduci-
ates, and all other persons whatsoever who now are
ot may hereafter be authorized to invest in bonds or
other obligaticns of the Commonwealth, may properly
and legally invest any funds, including capital belong-
ing to them ot within their control; and said bonds,
notes or other securities or obligations are hereby
made securities which may propetly and legally be
deposited with and teceived by the Federal Reserve
Bank, any state, or by municipal officers or agency of
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the Commonwealth for any purpose for which the
deposit of bonds or other obligations of the Common-
wealth is now or may hereafter be authorized by law.

Section 15. CoxseENT oF COMMONWEALTH
Nor REQUIRED

Bonds may be issued under the provisions of this
act without obtaining the consent of any department,
division, coinmission, board, bureau, agency or officer
of the Commonwealth, and without any other pro-
ceedings or the happening of any other conditions or
things than those proceedings, conditions and things
which are specifically required by this act.

Section 18. Tax ExemprioN

The exercise of the powers granted by this act will
be in all respects for the benefit of the people of this
Commonwealth, for the increase of their cormerce,
welfare and prosperity, and for the improvement of
their health and living conditions, and as the opera-
tion and maintenance of a project by the authority or
its agent will constitute the performnace of an essen-
tial public function, neither the authority nor its agent
shall be required to pay any taxes or assessments upon
or in respect of a project or any property acquired or
used by the authority or its agent under the provisions
of this act or upon the income therefrom, and any
bonds or notes issued under the provisions of this act,
their transfer and the income therefrom, including any
profit made on the sale thereol, shall at all times be
free from taxation of every kind, other than inheri-
tance and estate taxalion, within the Commonwealth
of Pennsylvania.

Scction 17. Linimramiox or Powrns

The Commonwealth of Pennsylvania does pledge
to and agree with the holders of the bonds, notes and
other obligations issued pursuant to authority con-
tained in this act, and with those parties who may
enter into contracts with the authority pursuant to the
provisions of this act, that the Commonwealth will
not limit, alter or restrict the rights hereby vested in
the authority and the participating colleges, or n any
way impair the rights ot remedics of the holders of
such bonds, notes and obligations until such bonds,
notes and obligations, together with interest thereon,
are fully paid and discharged and such contracts are
fully performed on the part of the authasity. The au-
thority as a public body corporate and politic shall
have the right to include the pledge herein made in
its bonds, notes and contracts.

Section 18. ANNUAL Avpit

On ot before May 30 in cach yvar, the authority
shall make an annual report of its activities for the
preceding calendar year to the Governot and the
Legislatute. Each such teport shall set forth 2 com-
plete operating and financial statement covering the
authority’s operations during the year. The authurity



shall cause an audit of its books and accounts to be
made at least ouce in each year by certified public
accountants, The cost of such reports and audits shall
be borne by the authority from funds of the authority.

Section 19. EXAMINATION of REOCORDS

(a) The Auditor General and his legally authc.ized
representatives are hereby authorized and empowered
from time to time to examine the accounts and books
of the authority, including its receipts, disbursements,
contracts, sinking funds, investments and any other
matters relating to its Snancial standing.

(b) The State Board of Education, or the Commis-
sioner of Education, or their representatives, may visit,
examine into and inspect, the authority and may re-
quire, as often as desired, duly verified reports there-
from giving such information and in such form as the
board or the Commissioner of Education shall pre-
scribe.

Section 20. SupPPLEMENTAL POWERS

The foregoing sections of this act shall be deemed
to provide an additional and alternative method for
the doing of the things authorized thereby and shall
be regarded as supplemental and additional to powers
conferred by other laws, and shall not be regarded as
in derogation of any powers now existing; provided,
however, that the fssuance of bonds or refunding
bonds under the provisions of this act need not com-
ply with the requirements of any other law applicable
to the issuance of bonds.
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Section 21. CoxsTRUCTION OF ACT

(a) This act, being niecessary for the welfare of the
Commonwealth and its inhabitants, shall be liberally
construed to effect the purposes thereof.

(b) If the provisions of any title, section or clause
of this act or the application thereof to any person,
party, corporation, public or private, shall be judged
invalid by a court of competent jurisdiction, such
order or judgment shall be confined in its operation
to the controversy in which it was rendered, ard shall
not affect or invalidate the remainder of any provision
of any title, section or clause of this act or the appli-
cation of any part thercof to any other person, party,
corporation or circumstance and, to this end, the pro-
visions of each title, section and clause of this act are
hereby declared to be severable. It is hereby declared
as the legislative intent that this act would have been
adopted had any provision declared unconstitutional
not been included herein.

Section 22. Exercise oF PoweErs—OTHER LAws

The powers granted to the authority by this act
may be exercised without regard or reference to any
department or agency of the Commonwealth. All other
geaeral or special laws, or parts thercof, inconsistent
with this act are hereby declared to be inapplicable
to the provisions of this act.

Section 23. E¥rective Date
This act shall take eflect immediately.



