DOCUMENT RESUNE

ED 042 726 SP 004 177

AUTHOR Chanin, Robert H.

TITLE Protecting Teacher Rights. A Sunmmary of
Constitutional Developments.

INSTITUTION National Fducation Association, Washington, D.C.

2UB DATE 70

NOTE t5p.

AVAILABLE FRCHM Publications~-Sales, Section, National Education
Association, 1201 Sixteenth St., N.W. Washington,
D.C. 20036 (Stock No. 381-11938, $1.00)

EDRS PRICE EDRS Price MF-8$0.25 EC Not Available from EDRS.

DESCRIPTORS Academic Freedom, *"ivil Liberties, *Court
Litigation, FPederal Court Litigation, *Frecedom of
Speech, Legal Problems, Loyalty Oaths, *Public
School Teachers, State laws, Suprerme Court
Litigation, *Teacher Welfare

ABSTRACT

This docuwent outlines the c¢onstitutional

pcotections available to public

school teach~rs as a resuit of recent

couct decisions Ltased on the First Amendment and the due process and

equal protection clauses of the

Tourteenth Amendaent. The first and

largest section cites legal cases relating to First Amendment

guarantees as applied to 1) out-

of-class speech, 2) classroon speech,

3) personal appearance, U} private life, 5) political activity, 6)
civil rights activity, 7) organizational a~abership, 8) loyalty and

other oaths. The second section
Fourteenth Amendment guarantees
for atbitrary or discriminatory
reports legal c¢ases relating to
protect teachers fron dismissal
hearing, and related procedural

describes legal ceses relating to
vhich protect teachers fros dismiscsal
reasons, and the third section
Fourteent) Amendaent guarantees vhich
vithout notice of the charges, a fair
safequards. (RT)



AR ® L I
1 TR CTAE R S U R  R  ER S

Protecting

PROCESS WITH MICROFICHE
AND PUBLISBHER'S PRICES.
MICROFICHE REPRODUCTION

Leacher ONLY.

Rights

a summary of constitutional developments

by
Robert H. Chanin,
Genral Connsel, Nationol Education Association

NATIONAL
EDUCATION
ASSOCIATION
Washington, D.C.

EDO 42726

H

US DEPARTMENT OF HEALTM, EOUCATION
& WELIARE

OFFICE OF LDUCATION
THIZ DOCUMENT MAS BEEN REPAODUCED
EXACTLY AS RECEIVED TAOM SHE PERSON OA
OAGANZATION ONGINATING 1T AONTS OF
VIEW OR OMNICNS STATEO DO NOT NECSS-
SARILY REPAEIENT OFFZIAL OFFICE OF EDY-
CATION POSITION OR POLICY

-




e

v O

~

*

Fermission to reproduce this copyrighted work has boen
gcanted to the Educationsl Kescurces Information Centor
(ERIL) and to the organization opereling under contract
with the Office on Educaticn to reproduce documents in-
cluded in tho ERIC syatem by means of microfiche only,
but this right 1a oot conferred to any users of the micro-
fiche recdlvad from the ERIC Docuinent Reproduction
Bervice. Furtber reproduction of any part requires per-
misaton of the copyright owner,

This document has been prepared in response Lo numerous re.
quests for an up-to-date summary of judicial decisions regarding
the conslitutional rights of educators. Many of the cases discussed
were supported by the Natione! Education Association. More spe-
cifically, they received Rnarcial or other assistance from the Asso-
{ation’s DuShane Emesgency Fund, which was established "to
help ensure (he fair and aquitable treatment of all educators.” For
further information regarding the Fund, sce Policies and Procedures
Jor the Operation of the NEA DaShane Emergency Fand, 1970.

Widespread distridution of this publication in its present format
was facilitated by suggestions and financial support from the
National Higher cducation Association of the NEA.

L.

Copyrigt © 1970
National Education Association
Litweary of Congress Catalog No. 22-128616

Single copy. $1. Stock No. 381-11938. Discounts on quantity orders: 2-9 copees, 10
percent; 10 o more coprts, 20 percent. Ondurs accompanied by payment wl be sent
posipaid. Shipping and handting charges will be added (o Dilled orders. ARl onders of
$2 or less muet oe sccompanind by povaest. Order from Peblications-Sales Section,
National | decaticn Associstion 1201 Sinteenth Street, N.W_, Washirgton, D.C. 20036,




l
i CONTENTS
i LINTRODUCTION. ....ccovviviiiiiiiininnannns |
I, THE CONSTITUTIONAL FRAMEWORK............... 2
A. No teacher may be dismissed, reduced in
} rank or compensation, or otherwise
‘ deprived of any professional advantage
} because of the exercise of constitutionally
. profected righls. ....o.oiiuiiiiirieeiieneenineneenns 3
1, Oul-of-Class Speech ..o ovv v viirironerreneivssnsions 4
2. Classroom Speech (i.e., Academic Freedom) ............ 9
3. Personal 4Dpearance ......oivv it it 14
\ doPrivateLife .....ccooiiiiiiiiiiniiiiiiiaieeeas odd?
S Political ACHivily oo vvveii i iineneereenioneronennnns 18
6. Civil Rights Activily «vvvieinveneeonnenoners P 20
2. Organitational Membership............ Ceserresenaes 21
8. Lovaltyand Other Oaths « ..ovvoviiiiiiiineiannnnes 24
B. No teacher may be dismissed, reduced in
rank or compensation, or otherwise
deprived of any professionat advantage
Jor arbitrary or discriminatory reasons. ................ 27
Lo Aebitrary Action . ... viiiiiniiaans P 27
2. Discriminatory Action. . . .... Ceeertieteatetettetenane 3
C. No teacher may be dismissed, reditced in
rank or compensation, or otherwise
deprived of any professional advanlage
unless he is given notice of the charges
against him, a fair hearing, and related
' procedural safeguards....................c.cuuninn. 33
HL. CONCLUSION .........coooviinninnn. Cerarrerereeieees 41




The author is grateful 1> Andrea Christensen of the Pew York City
Taw firn of Kaye, Scholer, Fierman, Hays and Mandler, for her as-
sistance in the preparation of this document, and te Ann Kidwell and
other members of the stalf of the NFA Publications Division for
(heir painstaking efforts in readying the manuscript for publication.




1. INTRODUCTION

In Keyishian v. Board of Regenis,! the United Statcs Supreme Court
repudiated in its entirety the ancient distinclion in constitutional status
between public and private employees whereby *‘public emnloyment,
inctuding academic employment, may be conditioned upon the surren.
der of constitutional rights which could not be abridged by direct gov-
ernment action." * Adopting the language of the court below. the
Supreme Court stated: “{T)he theory thal public employment which
may be denied altogether may be subjected to any conditions, regard-
less of how unreasonable, has been uniformly rejected.” 3 Putdic em-
ployees cannot be “'relegated to a watered-down version of conslitu-
tional rights' 4 solely because they are public employees.

It is the purpose of the present document 1o consider the significance
of the foregoiug legal principle for public school teachets.$ Before
doing s, however, one preliminary statement is appropriate. Since
this document deals with protections derived from the Constitution,
the comments made know no slate lines and apply to all teachers, re-
gandless of tenure of contractual status.

IS U.S 889 {196T)

Y14. 9 108,

2 14. 3 603-806. quoting from 43 F. 20 236 239 L19¢GS)
SGomiy v. New Jersey, 388U, S 491 500 U198 T)

$ Urdess ctherotst indicated. the tferm “weacher™ b ased heredn 10 refer 10 any professional ¢
poyee of 8 peblie schaed system,
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Il. THE CONSTITUTIONAL FRAMEWORK

‘The main sources of constitutional protection for teachers and the
primary focus of this document are the First Amendment guarantces
of freedom of expression and association and the due process and equal
protection clauses of the Fourteenth Amendment.® The full text of the
First Amendment and the relevant portion of the Fourteenth Amend-
ment are set forth below:

Amendment !:

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech. or of the press; or the right of the peo-
ple peaceably to assemble, and to petition the Government for
a redress of grievances.!

Amendment X1V:
Section 1. ... No State shall make or enfurce any law which
shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to
?ny person within its jurisdiction the equal protection of the
aws.,
The nature of the protection afforded by these and other constitu-
lional provisions is reflected in the following three propositions, each
of which will be considered in detail:

A. No teacher may be dismissed, reduced in tank or compensaltion,
or otherwise deprived of any professional advantage because of the
exzreise of constitutionally protected rights.

B. No teacher may be dismissed, reduced in rank or compensation,
or otherwise deprived of any professional advantage for arbitrary or
discriminatory reasons.

C. No teache: may be dismissed, reduced in rank or compensation,
or otherwise deprived of any professional advantage unless he is given
notice of the charges against him, a fair hearing, and relat2d procedural
safeguards,

tOnhet amendevents are alvo invebved. aithoogh 10 2 S0t s hal Jescer degree. See. hor evampde,
he Sacucsion M feotnotes 30 10 3L, fra, dealing aith the Fith Amendmem right agaimst seit-

* ARhcugh by Xs terms 1he Firsl Amendment proddvtions apgdy only ko actice by Congress, the
courts havt imterpected these prohitvtions 10 spply 10 sction By sy aspency of i1he federal povern-
meat and. thecuagh the Fosrteenth Amendment. 10 sctica by any state o poditical sebdine fudon thereod
See. e g. Zorach ¢ Chewson, 343 U S 308 (19521 Merdact . Commonseaith of Perasylrenia,
JIO U.S 103 (39431 Basey ¢, Diswict of Colambia. 138 F. 2 S92 (194)); Melatire v. A'm. Peanr
Broadcesting Co. of Fidedelphia. 131 £. 24 597 (1924

2
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It should be noted that although these propositions refer broadly to
a dismissal, reduction in rank or compensation, or other deprivation of
any professional advantage, not infrequently the only cases cited in
suppott involve a dismissal. The precise nature of the employer's ac-
tion, however, is of secondary importance, and the underlying legal
principle would apply with equal force to a failure to reappoint, a sus-
pension, a demotion, or the like. The courts have held that an individual
shall suffer no “'penalty" in derogation of constitutional rights and a
“penalty™ has been defined as “the imposition of any sanction which
... [is) ‘costly. '8

A. No teacher may be dismissed, rediwced in rank or
compensation, or otherwise deprived of any professional
advantage because of the exercise of constitutionally
protected rights,

This proposition has been termed “the doctrine of unconstitutional
conditions.” since it prohibits the conditioning of “‘the enjoyment of a
government-connecled interest . . . upon a rule requiring that one ab-
stain from the exercise of some right protected by an express clause in
the Constitution.” ® The underlying raticnale was explained as follows
by the United States Supreme Court almost a half century ago:

1t would be a palpable incongruity to strike down an act of
state legislation which, by words of express divesiment, seeks
to strip the citizen of rights guaranteed by the federal Consti-
tution, but to uphold an act by which the same result is accom-
Flished under the %uise of a surrender of a right in exchange
ot a valuable privilege which the state threatens otherwise to
withhold. . . . If the state may compel the surrender of one
constitutional right as a condition of its faver, it may. in like

PSpevaed v Afein, MR8 UL S ST (1967 Compare Griffia v, Srate of Colifornia. 120 U S 609,
SHALI964), ooy v Hogan 372 LS 1.8 (1984).

M RA . The Boord of Regents of Srate Colleges. No $9-C.24. S Op. t 8 IUSD.C.W.D.
Wise. March 16 1970) the court indicated 1hat & is nod “material w hether employ me nt is lerminated
during 2 given COMract periad. of Ot renewed for 3 sabeequent pericd.” See slvo Pred v Bowrd of
Pabiic Instracrion. 18 F. 24 881 (3h Cie. 1969); WL onghbin v, Tilendis. 398 . 24 287 (7N e,
19621 Johnson v. Bramch, Y64 F. N 117 (018 Cir, 19683 cert. deaied. M3 U S 103 (1987). Goage
v. Aoint Schaol District No. 1. N 69.C- 168 Shp Op. (U S D.C. W.D. Wist. March 16 19700,

Not does the fact that the lescher recigned necessandy cure the conctitetional inhomity. As the
court woted in Monrgomers v, Wiwre. Civ. Action No. 2931, Sip Op. st 4 WUSDCL ED. Ter
Oct. 24. 19691 “Whether plaintill . . . recigned in the face of {an enconuitwtional] pol ¢y o aas
refused 2 contrct for the kflowing year can be a destinction of litvle consequence.™

Vam Aktyne. The Demwise of the Right-Privilege Distinction in Coastiratinsel Fan 81 Hanv L
Rev. 1439, 144528 (1962) See afsd note, Usconstderionsl Condiions, 71 Haav b Riv. 1498,
1596 119¢0)




manner, compel a surrender of all. 1t is inconceivable that
guaranties embedded in the Constitution of the United States
may thus be manipulated out of existence.1®

One federal district court recently summarized the situation in the
following terms:

With respect to substantive protection of a {teacher's) “First
Ameadment rights, the rule is crystal clear. The employment
of a teacher in a public school cannot be terminated because
he has exercised that freedor secured to him by the Constitu-
tion of the United States. . . . [T}his substantive constitutional
protection is unaffected by the presence or absence of tenure
under state jaw. 1!

For purposes of discussiun, the matters that have been the subject of
judicial consideration hava been divided into the following categories:
4 . Out-of-Class Speech

2. Classroom Speech (i.e., Academic Freedom)
3. Personal Appearance
4, Privale Life
5. Political Activity
6. Civil Rights Activity
7. Organi2ational Membership
8. Loyalty and Other Oaths.

This breakdown is somewhat artificial, and there is cbviously an
overlap aniong the categories., For example, the lire between political
and civil rights aclivity is not always a clear one. and organizational
membership may itself often be a form of political activity. Notwith-
standing these and other similar points of overlap, however, we believe
that a division of the foregoing type contributes to the clarity of the
presentalion.

e A o e .

1. Out-of-Class Speech

The most definitive tuling on the right of a teacher to speak freely
outside the classroom is Pickering v. Board of Education.'t The (acts
were as follows: Pickering was a teacher in tllinois who had sentto a
local newspaper for publication a letler charging thal (a) the school

™ Frost Trwc Ling Co. v. Raitrood Comm™n of Cabif.. 271 U. S, $2), 393,94 119 26).

ARhcugh nct Frerally appropeiate mithin 8 &Fscuscion of constitational rights. A is wotth xaing
That 1he cowrts abso have made R clear that 8 teachet May ot Be penakized becouse of the assertion of
foderal rights pearanteed cthet than by the Constitetion. Foe erample. & probetichary ieachet nho
n8s refased reappointment becsuse she was absent from 1he classroom o e senving o o federal
Jory was ordered reinsiated with back pay on the grownd that whe ccodd ot be peashized for 1he eter-
<ive of het Yegal right “vo take part in the adwvinistration of jestice.” Bomer v. Kexes. 162 F. 34 136
13948 Cie. 1940y

W Rath v. The Board of Regents of Srabe Colieges, sopea, 4.6,
1IN U.S %en.

—
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board had misinformed the public about its allocation of financial re-
sources in a proposed school bond issue; and (b) the superintendent
had threatened 1o discipline any teacher who refused to support the
bond issue. After a full hearing, the school board decided that the lette;
was “detrimental to the efficient operalion and administration of the
schools of the district™ 13 and terminated Pickering's employment.
Contending that his dismissal violated the First and Fourteenth
Amendments, Pickering brought suit in an tllinois court. The state
courts rejected his claim, but the United States Suprem: Court dis-
agreed and ordered his reinstatement. In conclu Jing that the letter was
alawful exercise of Pickering's right of free speech, the Court slated:
To the extent that the Illinois Supreme Court’s orinion may
be read to suggest thal teachers may conslitutionally be com-
pelled to relinquish the First Amendment rights they would
otherwise enjoy as citizens to comment on matters of public
interest in connection with the operation of the public schools
in which they work, it proceeds on a premise thal has been un-
equivocally rejected in numerous prior decisions of this
Court.™
The Supreme Court made it clear that where the statements at issue
are true or substantially so, a school board can circumscribe ateacher's
right to publicize his views only if it is able to show a compelling need
for confidentiality, or to demonstrate that the employee’s working
relationship with his superiors is of such a personal and intimate nature
that public criticism would destroy it.'®
A significant aspect of the Pickering decision derives from the fact
that the school board concluded that the letter contained several false
stalements which “unjustifiably impugned the ‘motives, honesty, in-
tegrity, truthfulness, responsibility and vompetence' ** ¢ of the school
administrators and board members and damaged their professional
reputations. Accepling this as so, the Supreme Court held that the
board still might impose discipline only under limited circvmstances.
The mere fact that the statements may have damaged the personal
reputations of the leacher's superiors or have fomenied controversy
and conflict among school personnel an.' the public was not sufficient.??
The court stated that a teacher is entitled 1o the same freedom 1o corn-
ment on issues of public concern as any other member of the public.

it isa.
Wi ek
B N30,
Hid nssY,

114 8t 820,



o

ERIC

Aruitoxt provided by Eic:

More specifically, “in a case such as this, absent proof of false state-
ments knowingly or recklessly made by him, a teacher’s exercise of
his right to speak on issues of public importance may not furnish the
basis for his dismissal from public employment.” '8 The court thus
applied the libel standard first announced in New York Times Company
v. Sullivan *® based upon the “public interest in having free and un-
hindered debate on matters of public importance,* 20

The Supreme Court’s statement of the problem in Pickering is par-
ticularly pertinent:

The problem in any case is to arrive at a balance between the
interests of the teacher, as a citizen, in commenting upon
matters of public concern and the interest of the State, as
an employer, in promoting the efficiency of the public services
it performs through its employees.?!

Furthermore, even wheie a teacher's statements are so clearly with-
out foundation as 1o raise questions regarding his fitness to perform his
classroom duties, the statements can be used only as *“*evidence of the
teacher's general competence, or lack thereof'; they cannot serve as
an independent basis for discipline.2?

Consistent with the holding in Pickering, the California Supremc
Court enjoined the enforcement of a school board regulation prohibit-
ing teachers from circulating a petition on school premises during duty-
free lunch periods.?? The petition, which was addressed to the gover-
nor of California, members of the Los Angeles Board of Education, and
administrators of the Los Angeles school system, opposed certain re-
ductions in the state legislature's proposed budget. The fact that the cir-
culation of a controversial document critical of the legislature might

107d. at 574.
19376 U. S. 254 (1964).

#9391 U.S. at 573, Since the court concluded that Pickering's statements were not knowingly or
recklessly false, it left open the question of whether statements that are knowingly or recklessly false
are still protected by the First Amendment in the absence of a showing or a reasonable presumption
that they sre actually harmful to a legitimate state interest (e.g.. the efficiency of public education).

1 /d. at 568. See Morris, Public Policy and the Law Relating to Collective Bargaining in the Public
Service, 32 Sw. L. ). 585 (1968).

11391 U.S.at 573, n. 8.

There has been some indication from the courts, however, that where there is an established
grievance procedure which is an appropriate channel for the airing of employee grievances, the em-
ployee will be held accountable for his failure to utilize such a procedure prior to making his griev-
ances public. Pickering v. Board of Education, supra, a1 572, n. 4. Conversely, where the grievance
procedure is clearly inadequate or not Jesigned for the purpose of reviewing the particular type of
grievance involved, there is no requirement that the employee pursue that route first. Tepedino v.
Dumpson, 24 N.Y. 2d 705, 249 N.%. 2d 751 (1969).

8 Los Angeles Teachers Union v, Los Angeles City Board of Educ., 18 Cul. Rptr. 723, 455 P. 2d
827 (1969).

6
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foment some discord and disturbance within the school system was ot
sufficient to justify the school's attempt to restrict the teachers’ use of
their duty-free time. This was true even though the school had author-
ized the teachers to hold meetings after school hours on school property
for the circulation of the petition. The court noted that *“[t]olerance of
the unrest intrinsic to the expression of controversial ideas is consti-
tutionally required even in the schools.” 24 It therefore concluded that
the circulation of the petition, which was designed to make school ad-
ministrators and legislators more responsive to the needs of their con-
stituents, could not constitutionally be restricted except to ward off a
real and imminent danger which involved far more than *“public incon-
venience, annoyance, or unrest,’* 25

Nor must a teacher’s public criticism of his schoo!l system be couched
in mild or innocunus terms to be entitled to constitutional protection.
Hlustrative is Puentes v. Board of Educ. of Union Free School Dist.
of Bethpage, in which a high schoo! teacher in New York had been
suspended without pay for distributing to his fellow teachers copies of
a letter he had written to his employing board of education which was
highly critical of the board’s failure to renew a probationary teacher’s
contract,2é

Although the New York court found that the teacher's strident ac-
cusations could easily be characterized as excessive, the inaccuracies
contained in the letter were not, in the words of Pickering, the result of
reckless or intentional falsehood. Moreover, the school board had not
produced evidence of any actual or threatened daraage to the school
system. Accordingly, the court directed reinstatement and warned that
a school board was not justified in taking disciplinary action against
“indiscreet bombast in an argumentative letter” without evidence of
actual damage to the efficient operation of the school system, or, al-
ternztively, proof that the employee had recklessly and intentionally
published false accusations.?” The court reasoned that to allow school
boards to discipline teachers for their harsh or even false criticism in
an area where criticism is otherwise permissible would either discour-
age them from exercising their right of free speech or would require

14455 P. 2d a1 832,

25 1d. a1 831, See also Donovan v. Mobley, 291 F. Supp. 930 (C.D. Calif. 1968}, where a city life-
guard had been discharged for writing several newspaper articles exposing controversial activities at
the city beach. He was ordered reinstated upon the court’s finding that the articles did not have so
damaging an impact upon the efficiency of the lifeguard service as to warrant the city's infringement
upon his right to express his views publicly.

224 N.Y. 2d 996, 250 N.E. 2d 232 (1969). on remand from the U. S. Supreme Court, 392 U. S.
653 (1968).

124 NY. 2d a1 998.
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them to couch it “in such innocuous terms as would make the criticism
seem ineffective or obsequious." 28

Similarly, a professor's inaccurate criticism of the conduct of the
president of the public college at which he wa* employed, coupled with
the distribution of a magazine article that was critical of the college
administration’s operating procedures, was held to constitute pro-
tected activity, even though the court stated that there may have been
some impropriety in the nature of the professor's remarks.2®

In addition to protecting a teacher’s right to speak, the courts also
have recognized his corollary right to remain silent. More specifically,
all public employees are entitled to exercise fully their Fifth Amend-
ment right against self-incrimination, and a pubtic employer cannot use
the threat of discharge or discipline to secure incriminatory evidence.3°
Thus, the convictions of police officers based on answers to questions
by the state attorney general as to alleged fixing of traffic tickets were
reversed by the United States Supreme Court on the ground that the
state statute requiring the officers (0 answer or o forfeit their positions
was unconztitutional. As the court phresed it, “'policemen, like teachers
and lawyers, are not relegated to a watered-down version of constitu-
tional rights.” 3!

The Supreme Court also has held that a state university professor
could not, under threat of penalty, be compelled to answer questions
regarding the content of his classroom lectures or his knowledge of
allegedly subversive organizations.?? To deny a teacher the same pro-
tection afforded other persons to stand on the Fifth Amendment would,
in the court’s view, constitute an unconstitutional denial of equal
protection.®®

It should be noted, however, that while teachers have a constitu-
tional right to remain silent, it does not necessarily follow that they may
refuse to appear before an investigating agency. In a New York case,

1 1d. at 999.

¥ Nevada v. Board of Regents of Unhv. of Nevada, 269 P. 2d 265 (1954). Sce also Tepedino v.
Dumpson. supra, where the New York Court of Appeals reinstated social investigators who were
suspended for writing letiers that were critical of their employing department’s operating procedures.

R Garrity v. New Jersey, 385 U. S. 493, 497 (1967); Sweezy v. New Hampshire, 354 U, S, 234
(1957); Slochower v. Board of Higher Educ. of N.Y.C.. 350 U. 5. 551 (1956).

N Garrity v, New Jersey, supra. st 500,

B Sweezy v. New Hampshire, supra. Sece also Slochower v. Bourd of Highrr Education of N.Y.C.,
supra.

33The coutt indicated, in acdition, that the altempt to compel the professor to answer Questions
regarding his classroom lectures was an infringement upon his acnaemic freedom. Jt emphasized
that "[tJeachers and students must always remain free to inquire, to stndy and to evaluate, to gain
new maturity and understanding; otherwise our civilization will stagnate and div.” Sweezy, supra,
at 250,

8
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several faculty members of the State University filed suit when they
were discipiined for refusing to comply with a subpoena demanding
their appearance before a grand jury to answer questions as to whether
they had ever used drugs with students or had advocated such use to
students or to the college administration.3 Although the district at-
torney acknowledged that these faculty members were the target of an
investigation of campus drug abuses, the court held that the issuance
of the subpoena was not, in and of itself, a viofation of their Fifth
Amendment rights. The court did indicate, however, that had the
plaintiffs elected to appear before the grand jury and at that point re-
fused to answer questions, this refusal could not be construed as the
equivalent of guilt or be otherwise used against them in any fashion by
their employer.?s

2. Classroom Speech (i.e., Academic Freedom)

The courts have been jealous guardians of First Amendment rights
when academic freedom is involved. As the United States Supreme
Court put it:

When academic teaching-freedom and its corollary {earning-
freedom, so essential to the well-being cf the Nation, are

claimed, this Court will always be on the alert against in-
trusion. . . into this constitutionally protected domain.3¢

The Supreme Court reiterated this point in the Keyishian case:

Our Nation is deeply committed to safeguarding academic
freedom, which is of transcendent value to all of us and not
merely to the teachers concerned. That freedom is therefore a
special concern of the First Amendment, which does not
tolerate laws that cast a pall of orthodoxy over the classroom.37

Although in the past much of th2 concern with academic freedom
has focused upon the colleges and universities,®® the considerations
which militate in favor of academic freedom —our historical commit-
ment to free speech for all, the peculiar importance of academic inquiry
to the progress of society, the need that both teacher and student

M Boikess v. Aspland, 24 N.Y. 2d 136, 247 N.E. 2d 135 (1969).

3 {d. at 142, See also Slochower v. Board of Higher Education of N.Y.C., supra, at 557. In the
Boikess case, the court also cautioned that any governmental action designed to curtail the plain-
tiffs* right to advocate the use of drugs would be unconstitutional. 24 N.Y. 2d at 142,

3 Barenblatt v. United Stares, 360 U. S. 109. 112 (1959).

37385 U. S. 589, 603 (1967). See also Shelton v. Tucker, 364 U. S. 479, 487 (1960) (" The vigilant
protection of constitutional freedoms is nowhere more vital than in the community of American
schools.”).

" in Sweezy v. New Hampshire, supra, at 250, for example, the court spoke of the “essentiality of
freedom in the community of American universities.”
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operate in an atmosphere of open inquiry, feeling always free to chal-
lenge established concepts —are relevant to elementary and secondary
schools as well as to institutions of higher learning.

The baiancing test laid downin the Pickering case (i.e., the employer’s
interest in the efficient dispatch of his business vs. the employee's
interest in saying what he thinks) applies also to classroom speech, but
the difference in context may affect the results of the balance. This
point is illustrated by the case of Goldwasser v. Brown.?®

Goldwasser was a civilian employee of the Air Force who served as
an instructor at an Air Force language school. His job was to teach
basic English to forcign military officers in this country as guests of
the U.S. government, The charge against him was that, in the face of
prior warnings tkat discussion of controversial subjects (e.g., religion,
politics, race) during the class hours was contrary to Air Force policy,
he made such forbidden statements to his classes on two separate oc-
casions. One was to the effect that those who burn themselves to death
as a protesl against the Vietnam war are the true herges, and that he
wished he had the courage to do it himself. The other was that Jews
are discriminated against in the United States and that he had ex-
perienced such discrimination throughout his life, including during his
service at the fanguage school.

The chief of the language school regarded this conduct on Gold-
wasser’s part as prejudicial to the interests of the U.S. government and
discharged him.

In contending that a discharge for the above reason infringed upon
his First Amendment rights, Goldwasser relied heavily upon the Pick-
ering case. He argued that “the view taken there by the Supreme Court
of the right of a teacher to speak his mind without forfeiting his job has
full and complete application here.”4® While the court recognized the
significance of the principle stated in Pickering, it concluded that the
challenged dismissal was lawful under the test prescribed by the Su-
preme Court. In reaching this conclusion, the court noted particularly
that “Pickering was not fired for what he said in class . . .”’"41 and then
went on to comment as follows:

On the record before us, we must assume that appellant
[i.e., Goldwasser] was fired for what he said within the class-
room to foreion officers who were supposed to be learning
how to cope with an English-speaking dentist or garage repair-
man, and not for airing his views outside the classroom to any-

one who would listen. There is nothing to suggest that appel-
lant was required to keep his opinions to himself at all times

417 F. 2d 1169(D.C. Cir. 1969). cer. denied, 38 U. S. L. Week 3314 (Feb. 24, 1970).

“1d. at 1176,
Wid at 1177,
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or under all circumstances, but only in the immediate context
of his highly specialized teaching assignment —and we stress
the uniqueness of appellant’s teaching function in our disposi-
tion of this point. In view of that uniqueness, we cannot say
that any of the interests underlying the First Amendment were
served by appellant’s insistence upon intruding his personal
views into the classroom, or that his employer was disabled by
those interests from imposing and enforcing the very limited
restn')ction emerging from this 1ecord.4? (emphasis by the
court

Although it is rot possible to define the precise metes and bounds
of academic freedom, certain general guidelines may be obtained from
a consideration of particular cases. Thus, a teacher may not constitu-
tionally be prohibited from informing his class about the precepis of
Marxism or other political philosophies of educational value that may
be in opposition to governmental polici¢s.*> Nor may government

require a teacher to tailor his classroom presentation to conform to the

principles or prohibitions of any religious stct or dogma. The United
States Supreme Court was explicit on this point when it struck down a
state statute which prohibited the teaching of evolution (i.e., the Arkan-
sas “monkey law"):

The State’s undoubted right to prescribe the curriculum for

the public schools does not carry with it the right to p-ohibit,

on pain of criminal penalty, the teaching of a scientific theory

or doctrine where that prohibition is based apon reasons that

violate the First Amendment. It is much too late to argue that

the State may impose upon the teachers in its schools any

conditions that it chooses, however restrictive they may be

of constitutional guarantees, 4

Similarly, state regulations prohibiting the teaching of certain sub-
jects, such as foreign languages, have been held to infringe upon the
constitutionally protected liberties of teachers and students, including
the right to teach.4s

One of the nost recent cases in the area of academic freedom in-
volves a high school teacher in Massachusetts who assigned to his
senior English class an article from the September 1969 Atlantic
Monthly magazine.48 Appearing with some frequency in the article

2 ibid.

43Sce Emerson. Thomas I.; Haber, David; and Dorsen, Norman. Political and Civil Rights In the
United States. Boston: Litlle, Brown, & Co., 1967. Vol |, pp. 902-1067; Keyishian v. Board of
Regents, 385 U. S. 589, 600 ()967); Georgia Conf. of AAUP v. Board of Regents of Univ. System of
Ga., 246 F. Supp. 553 (N.D. Ga. 1965).

Y Epperson v. Arkansas, 393 U. S. 97, )07 {1968).

S Meyer v. Nebraska, 262 U. S. 390 (1923); Bartels v. lowa, 262 U. S. 404 (1923),

4 Keefe v. Geanakos, 418 F. 2d 359 (It Cir. 1969).
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was a term characterized by the court as **a vulgar term for an in-
cestuous son,” which was “admittedly highly offensive.””4? Any stu-
dent who found che article personally objectionable was given the
option of taking another assignment. Subsequently, the teacher was
summoned to a meeting with the school board and was requested to
state that he would never again use the term in the classroom. When
he refused to do so, he was suspended.

The U.S. Court of Appeals directed the trial court to enjoin the
school board from disciplining the teacher. As the appellate court saw
it, the basic question presented by this case was *“whether a teacher
may, for demonstrated educational purposes, quote a ‘dirty’ word
currently used in order to give special offense, or whether the shock is
too great for high school seniors to stand.'*® While recognizing that
the same standards applicable to obscenily laws for adult consumption
might not be applicable in determining what is proper for classroom
presentation, the court nonetheless concluded that the prohibition
against distribution of a nonpornographic scholarly article which hap-
pens to contain offensive language cannot be tolerated in an atmosphere
of academic freedom. The court summarized its ruling in these terms:

if the answer were that the students must be protected from
such exposure, we would fear for their future. We do not ques-
tion the good faith of the defendants in believing that some
parents have been offended. With the greatest of respect to
such parents, their sensibilities are not the full measure of
what is proper education.4?

Even if it is assumed that some regulation of classroom presentation
is proper, at least in the elementary and secondary schools, it now
seems clear that the judgment as to what is permissible cannot be made
on the basis of parental or community opinion or of factors that do not
relate directly to sound educational precepts. Rigorous censorship
categorically defining the limits of classroom discussion cannot be
tolerated, and courts will strike down any unwar:anted restriction upon
the professional freedom of teachers. As the Supreme Court has stated,
stich confinements have the “‘unmistakable tendency to chill that free
play of the spirit which all teachers ought especially to cuftivate and
practice.” 50

47 1d. ot 361
8 1bid.

9 /d. at 361-62.

82 Wieman v. Updegraff. 344 U. S. 18), 195 (1952).

See also Pred v. Board of Public Instruction of Dade Co., 415 F. 2d 851 (51h Cir. 1969), in
which it was alleged that one of the bases for the board's failure to reemploy the plaintiff was the
fact that she had supported in her classroom lectures student demands for greater campus freedoms,
In reversing the lower court's dismissal of the complaint, the appellate court indicated that it would

12

i T R N




BN

Q

ERIC

Aruitoxt provided by Eic:

———

————

- e

The Supreme Couit further fortified this general proposition in
Tinkerv. Des Moines Independent Community School District, involv-
ing students’ rights.5! In that case, several students wore black arm-
bands ‘while in school as a method of protesting the war in Vietnam
and of expressing their support for a truce. They were thereupon sus-
pended until they were willing to return without the armbands. The
court held that the wearing of armbands is closely akin to*‘pure speech"’
under the First Amendment. As such, it cannot be prohibited because
of undifferentiated fear or apprehension of disturbance. Such a prohi-
bition is permissible only where it can be demonstrated that the activity
“materially and substantially interfere(s] with the requirements of
appropriate discipline in the operation of the school.” 52

Since a teacher, by virtue of his position, has unique impact upon the
students, caution must be used in drawing analogies to comparable
teacher aclivity. However, the breadth of language of certain passages
in the court’s opinion is worth noting vis-a-vis a teacher’s classroom
conduct. Thus, the court commented that:

First Amendment rights, applied in the light of the special
characteristics of the school environment, are available to
teachers and students, It can hardly be argued that either

students or teachers shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate.5?

Equally significant is the court's acknowledgment that, in order to
preserve the integrity of the educalional system, free and open class-
room discussion of controversial topics is essential:

The classroom is peculiarly the *“‘marketplace of ideas.” The
Nation’s future depends upon leaders trained through wide
exposure to that robust exchange of ideas which discovers
truth “out of a multitude of tongues, [rather] than through any
kind of authoritative selection.” 54

be necessary for the school board 10 demonstrate that the conduct had disrupted classroom aclivity
or had substantially threatened the school's operation.

The reasening by which a court in 1965 sustained the fuilure 10 renew the contract of a non-
tenure teacher who assigned Aldous Huxley's Brave New World to his class in violation of school
regulations {Parker v. Board of Educ. of Prince George's Co., 237 F. Supp. 222(D. Md. 1963) afi"d.
348 F. 2d 464 (4th Cir. 1963), cert. denied, 382 U. S. 1030 (1966)) seems cicarly out of phasa with
current judicial thinking in this area.

81393 U. S. 503 (1969).
814, at $09. See also Burnside v. Byars, 363 F. 2d 744 (5th Cir. 1966) (students’ suspension from
school for wearing “freedom bultons” reversed); compare Blackwell v. Issaquena Co. Board of

Educ., 363 F. 2d 749 (“th Cir, 1966) (wearing of frecdom buttons accompanied by harassment and
interruption of classes was found sufficiently disruptive to warrant stspension).

83393 U. S, at 506.
14, at 512, See also Keyishian v. Board of Regenss, supra, st 603; Shefton v. Tucker, supra, st

487,
In Zucker v. Panitz, 299 F. Supp. 102, 105 (S.D.N.Y. 1969), a school board’s refusal to allow

13




3. Personal Appearance

The courts have scrutinized with great care school board regulations
that seek to establish standards regarding a teacher’s appearance. They
have viewed such appearance as a form of constitutionally protected
expression, an aspect of ‘'liberty” protected by the due process clause
of the Fourteenth Amendment andfor an aspect of privacy which is
entitled to constitutional protection.

In Lucia v. Duggan a Massachusetts school board dismissed a non-
tenure teacher for violation of the school’s unwritten policy that
teachers should be clean-shaven.3® The court found that the teacher's
dismijssal violated constitutional standards and ordered his reinstate-
ment with back pay, plus $1,000 compensatory damages for pain and
suffering. The court indicated that, at a minimum, a lawful dismissal in
this case would have required the existence of a published school
policy outlawing beards, adequate notice to the teacher of his violation
of such a policy and the consequences that would flow therefrom, and
the holding of a fair hearing to establish whether the teacher’s unshaven
appearance had materially disrupted his classroom or interfered with
his performance as a teacher.

Although the court did not hold that a teacher’s right to wear a beard
is constitutionally protected, it did find that *'it is at least an interest of
his, especially in combination with his professional reputation as a
school teacher, which may not be taken from him without due process
of law." 59

In Finot v. Pasadena City Board of Education a California court
ruled that a school board cannot remove a teacher from regular class-
room duties solely because he insists upon wearing a beard.’” The
court considered the wearing of the beard as a form of **symbolic
speech” and held that the board's action improperly abridged the
teacher’s constitutional rights, There was no evidence (other than the
speculation of the high school principal and the superintendent) that
the wearing of the beard would have an adverse effect upon the edu-
cational process or the behavior of students, nor was there any claim
that the beard was untidy or unkempt.

Similarly, the Acting Commissioner of the New York State Educa-
tion Department ordered the reinstatement of a nontenure teacher who

students to publish a paic advertisement opposing the war in Vietnam v s overturned by a federal
court stating that “the principle of free speech is not confined to classroom discussion.” But see
Schwarty v, Schucker. 298 F. Supp. 238 (E.D.N.Y. [969).

35303 F. Supp. 112{D. Mass. 1969).

814 at 118.

51250 C.A. 24 189, 58 Cal. 520 (1967).
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had been suspended when he refused to trim his hair and moustache to
conform to certain . necifications.5® He held that in the absence of proof
that the teacher's app.~arance ‘‘was in any way bizarre or disruptive, or
that it interferred with or diminished his effectiveness,” the school
board did not have the authority to impose what it considered to be
“the standards of appearance of the community" as a condition of
employment,

In Braxton v. Board of Public Instruction of Duval County, Florida,
the court held that a school board could not constitutionally refuse to
reappoint a Negro teacher for persistent refusal to shave off his goa-
tee.5® This case involved a dimension that did not exist in the previ-
ously cited cases, Not only did the court find that the insistence upon
removal of the goatee was “‘arbitrary, unreasonable and based on
personal preference,” but it also characterized the goatee as a symbol
of racial pride and concluded that the decision not to reappoint was in-
fected with “institutional racism’’ and intolerance of ethnic diversity.8®

Further support for the proposition that school boards may not con-
stitutionally impose rigid standards of appearance upon teachers again
is found by analogy to cases involving students. In Breen v. Kahl the
question was the constitutionality of a school board regulation limiting
the length of a male student’s hair.®! While the court was not willing to
go so far as to find hairstyling within the protection of the First Amend-
ment, it did find that wearing one's hair a certain length is one of the
liberties protected by the Fourteenth Amendment against state impair-
ment “in the absence of a compelling subordinating interest.” %2 In
rejecting the defendant’s contention that public schools should be
immune from constitutional scrutiny with respect to their regulation of
the length of students’ hair, the court pointedly stated:

[This proposition] is to suggest a parallel between the public
schools, on the one hand, and the armed forces or a penal in-
stitution, on the other.83

To the same effect is Griffin v. Tatum, in which a high school student
had been suspended for violating a rulc requiring that boys’ hairlines

53 {n the Matter of John Collins, N.Y, Commissioner of Education, No. 8051, Aug. 26, 1969,
Government Employee Rel. Rep. No. 313, B-11, Sept. 8, 1969,

2303 F. Supp. 95& (M.D. Fla. 1969).

/4. a1 959-60. For a discussion of changing social attitudes regarding the wearing of beards, see
in the Matter of the Arbitration between Local 106, Transport Workers Union of America and Man-
hattan and Bronx Surface Transit Operating Authority (Nov. 11, 1969, T. Kheel).

§1296 F. Supp. 702 (W.D. Wisc. 1969).

9 1d. at 706.

14,31 707-708.

15




be tapered rather than blocked.®* 1n ordering his readmission, the ¢court
noted that “there can be little doubt that the Constitution protects the
freedoms to determine one’s own hair style and otherwise to govern
one's personal appearance. Indeed, the exercise of these freedoms is
highly impoitant in preserving the vitality of our traditional concepts
of personality and individuality." 83
In neither the Breen nor the Griffin case was the court impressed

with the argument of the school board that the regulations in question
would avoid certain administrative problems. While conceding the
legitimacy of the objective sought, the courts concluded that the scheol
boards had chosen too blunt an instrument to achieve it.68 As the court
put it in the Griffin case, when constitutional freedoms are involved,
“the government may not intrude without carrying a substantial burden
of justification” 67 and *‘some undefined fear or apprehension of dis-
turbance . . . is not enough to overcome the constitutional right of this
plaintiff and othe.rs similarly situated.” € The court made this point as
follows in the Breen case:

An effort to use the power of the state to impair this freedom

must also bear *‘a substantial burden of justification,'’ whether

the attempted justification be in terms of health, physical dan-

ger to others, obscenity, or “distraction* of others from their

various pursuits. For the state to impair this freedom, in the

absence of a compelling subordinating interest in doing so,

would offr,nd a widely shared concept of human dignity, would

assault personality and individuality, would undermine iden-

tity, and would invade human *'being.” 1t would violate a basic

value “implicit in the concept of ordered liberty.” 6°

The guiding principle was succinctly summarized by the Supreme
Court when it noted, in a somewhat different context, that First
Aniendment freedoms need *‘breathing space to survive [and] govern-
ment may regulate in the area only with narrow specificity.”' 7°

300 F. Supp. 60 {M.D. Afa. N.D. 1969).

& /4. at 62.

$¢ By way of illustration, the court noted in Griffin that “[i}f there is any hygienic or other sanitary
problem in connection with those students who elect to wear their hair longer than that presently
permitted by the regulation there are ways to remedy this other than by requiring their hair shors.”
id. a1 63.

1 /d. ar 62.

o8 7d. at 64.

296 F. Supp. at 706.

WNAACP v. Button, 371 U. S. 415, 433 (1963). See also Richards v. Thurston, 304 F. Supp. 449
{D. Mass. 1969).
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4. Private Life

The courts have become increasingly reluctant to cast teachers in
the role of “‘Caesar’s wife,” and the imposition of a penalty by a school
board generally will not be sustained unless it is substantiated by fac-
tors that (a) reasonably relate to the teacher’s professional qualifica-
tions and (b) have a demonstrable impact upon the effective operation
of the school system.

Thus, an attempt to terminate the contract of a teacher on the ground
that his use of vulgar and offensive language in a letter to a former stu-
dent constituted “immorality” was summarily rebuffed by an Ohio
court.” The court indicated that the proper criterion for determining
whether a teacher's conduct warrants dismissal under a statutory stand-
ard of “immorality” is whether his conduct is actually *“hostile to the
welfare of the school community,” 72 and *“[t]he private speech or writ-
ings of a teacher, noi in any way inimical to that welfare, are absolutely
immaterial in the applicaticn of such standard.” 72 Such private acts by
a teacher “are his own business and may not be the basis of disci-
pline.” ™ The fact that the teacher’s reputation had been impaired by
tke publication of his letter in the local newspaper did not alter the
court’s ruling. This publication was the result of actions taken by peo-
ple other than the teacher involved, znd he could not be disciplined for
the consequent publicity.

In the same vein is the case of a teacher in California whose teach-
ing certificate was revoked because of his participation in a homosexual
relationship with another teacher. This action was rescinded by the
California Supreme Court.” The court stated that the purpose of a
statutory provision authorizing the revocation of a teaching certificate
“for cause™ is not to punish the teacher but to protect the public.’® The
evaluation of a teacher's conduct for employment purposes must be on
the basis of evidence directly related to his fitness to perform his teach-
ing obligation effectively, and the pariicular mores or viewpoints of the
school authorities or the community are relevant only to the extent that
they touch upon that question. The court phrased the applicable rule
as follows: ‘

" Jarvella v. Willoughly-Eastlake City School Dist., 12 Ohio Misc. 288, 233 N.E. 2d 143 (Ohio
Ct. Comm. Pleas 1967).

72233 N.E. 2d at 145.
1 1bid.
T41d. at 146.

8 Morrison v. State Board of Education, | Cal, 3d 214, 461 P. 2d 375 (1969). See also Norfon v.
Macy. 417 F. 28 1161 (D.C. Cir. 1969).

Y8 Morrison v. State Board of Education, supra, at 229.
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(Aln individual can be removed from the teaching profession
only upon a showing that his retention in the profession poses
a significant danger of harm to either students, school em-
ployees, or others who might be affected by his aclions as a
teacher.”?

5. Political Activity

Although statutes prohibiting public employees from panicipating
in political campaigns traditionally have received judicial sanction,’®
several courts recently have taken a contrary view. During the past
few years. stututory provisions that have proscribed all forms of volili-
cal aciivity (e.g., "'v.* [public] employee shall take an active part in
politics or political contests or engage in conlroversy conceriing can-
didates or issues":'® no public employee may run for any public
office #) have been struck down.

In Montgomery v. White the school board refused to rehire the plain-
tiff at least partly because of his participation in political aclivities.8!
The board's position was predicated upon a regulation that prohibited
all political activity by teachers. In ruling for the plaintiff. the court
declared that “‘the complete ban on the right cf teachers to express
political opinions and engage in political activity is inconsistent with
the First Amendment guarantee of freedom of speech, press, assemtly
and petition,” 82

The court expressed concern not solely about the “‘individuals muz-
2led” but about ather negative consequences as well. Thus, the court
noted that the prohikition has a “harmful effect on the community in

Y14 at 238 The rationale in carlier cases which imposed the moeal standards of the commanity
23 2 condition of employ ment in the teaching profession has beea sericusty undermined if not com-
pletely rejected by these recent decisions. See 97 A LR 24 320. 96 A L.R. 24 336,

See also FParolist v. Bowrd of Ezaminers. 28 Misc, 2d 345, 383 N.Y.S. 24 1936 (Sup. Ct. Kings
Co. 1967). in mbich (he state's decision to dety a teachet a license because of obesity wac cerersed:
Tringham v, State Board of Edwe.. 50 Cal. 24 837, 326 P. 24 850 (15681 in which 2 teacher ahose
credentials had been revoked for alteged homoserual activities was cedered reinstated. Schnere v,
Boerd of Ber Exeminers. 333 U.S. 232 (1957} i which the United Suntes Supreme Court overrvles
the s1a%e’s decision 10 deny a praduate lanyee permission 1o qualify for the practice of law within the
state becouse of the absence of any real evidence 1o support the state’s finding of impropet condect

% See. e 2. United Pabiic Workers v. MicheR. 330U, §_ 75 (1947), wpholding the constitetionabity
of the Hach Act.

® DeStefano v. Wilson, 96 N3 Sepet. 592, 233 A N 62211967

™ Ainelly v. Oregon, 242 Or, 450, 411 P. 24 69 (1966). See alvo Begley v. Washingron Tonnship
Hosp. Disr_. 83 Cad. Rptr. 401, 421 P. 24 209 (1968): Heerta v. Flood, 103 Ariz. 60%. 47 P, 24 266
(1968). Compare Srate Emplosees v. Wisconsin Board. 208 F. Sepp. 339 (W.D. Wis 1969) ia nhich
the court stated that the retinguishment of the rig 10 red for pactisan pofitical office can constite-
tionalty be made a condition of petiic employment.

1 Civ. Actioa No. 8933, St Op. (USD.C. ED. Ter Oct 24, 19691

LI’E 2%
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depriving it of the political participation ond interest’ of “‘some of the
most influential cilizens,' particularly in smaller colamunities.® More-
over, the court recognized the *“chilling effect” of this ty e of restriction
upon other teachers:

As to the individual concerned it acts to cut him off from work
and income. But to others the consequences might well be
more serious. It would be a wurning that others would suffer
the same fate, so that eventually all that would remain would
be workers not feeling free to speak; they would be sitent
workers.®4

The court made it clear that not all political activity is necessarily
permissible. The school board ““may have a legitimate interest in pro-
tecting its educational and administrative activities from undue politi-
cal activity . . . ,that is, activity which may materially and substantially
interfere with the requirements of appropriate discipline in the opera.
tion of the school.” 8 The ptoblem, as the court saw it, was “to arrive
at a balance between the interests of the teacher, as a citizen, in par-
ticipating in matters of a political naturc and the interest of the state
as an employer, in promoting the eficiency of the public setvices it
performs through its employees.” # In applying this test to the facts
before it, the court concluded that the board had attempted to achieve
its objeclives in a manner that unnecessarily impinged upon free
expression:

[S]implz because teachers are on the public payrc'l does not
make them second-class cilizens in regard to their constitu-
tiona! rights. Even lho:‘gh the governmental purposes are
fegitimate and substantial, such purposes cannot be pursued
by means that broadly stifie fundamental personal liberties
when the ends sought can be more narrowly achieved. Laws
and official regulations which restrict the liberties guaranteed
by the First Amendment should be narrowly drawn to meet
the specific evil aimed at.$?

Skt it "

Ord md)
Mg ny

% 14, ot [-2. For example. 3 kmRation on the ws¢ of offx ial inflwence by leachers or sdministrators
n the purseit of potitical otyectives during morking howrs presematly wosld be permissitie. 3s nowld
1 regulstion prohititing teachers from holding a position that wosll demonstratly ressit i 2 conftict
of interest.

14 a2

¥ 10id. See also Fort v. Civll Service Comm™n. of Co. of Alamede. 61 Cal. 34 331,393 P. 2 388
11984, in which 2 Californis statate probititing sny civll service employte from holding or running
for any petiic ofice or from participating in sy POrti<sn O ACNPErL . %A Campaign nas denied ta-
foecement on the ground that & viclated the plantll™s First Amendment nght 10 participate in politi-
ool sctivities.
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A question that arires with some frequency is whether a school
board may restrict the right of a teacher to campaign, either personally
or on behalf of another, against a member of his employing school
board. The answer would turn upon whether such a campaign would
appreciably damage the efficiency and integrity of the public service
provided, and this would depend essentially upon the facts in the par-
ticvlar case. It is doubtful. however, whether members of a school
board maintain a sufficiently intimate working relatonship with indi-
vidual teachers that such actlivity would produce the \ype of disruption
in the public service that would warrant its prohibition.*® The functions
of a school board member are such that he normally cannot be charac-
terized as a leacher's immediate superior. Indeed, a schoo! board imem-
ber rarely, if ever, has any direct contact with an individual teacher.
Therefore, a teacher's participation in a school board campaign eway
from the school premises during off-duty hours usually would not have
the kind of injurious impact upon the school system that would justify
a school board's intcrference. Jince the composition of the school
boand is a factor of vital concern to all members of the community,
criticism of a schcol board member and hit resulting loss of reputation
would clearly secm allowable under the rule set forth in the Pickering
case.®

6. Civil Rights Activity

A related line of cases supports the right of a teacher to participate
tn civil rights activities.

In Johnson v. Branch the plaintiff had been active in demonslrations
and other aclivities aimed at racial discrimination.® Her contract was
not renewed for assigtied reasons which were so trivial that the court
regarded the school board's action as (a) arbitrary and capricious and
(b} based in fact on the plaintiff*s civil rights activities. The court held
that the board had acted illegally and stated that althcugh “(n)o one
questions the fact that the plaintiff had . . . [ro] constitutional right to
have her coniract renewed . . . \# the state may not force the plaintiff

 See Bagley v. Washington Tounship Hosp. Dist. supra, where a nerse who was Campaigning
during off-dety howrs 10 recall members of the hoyntal board successtelly challenged the state
statwre Proscriting sech political activiy.

N Compare Watts v, Sewwrd School Boord, 454 P, 24 732 (Alacha 1969, cent. denied, 3 U. S
L. Week 3313 (Fed. 24, 1970 spholding 8 schocd hoard™s limitation of 2 teacher’s rigt to campaign
on school premises 10 gain sopport foe the dismissal of 1he school snperiniendem.

P 364 F. 24 177080 Cie. 19681, cont. denied, 388 1. S 103 (19¢)).
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10 chonse between exercisirg her legitimate constitutional rights and
her right to equality of opportunity to hold public en:ployment.” #2
To the same effect is Rackley v. School District No. S, Orangeburg
Co., S.C., in which the employment of a nontenure teachcr was termi-
nated for participating in civil rights demonstrations.®® In holding that
the schocl board had abused its discretion, the court commented as
follows:
So that no public schoot teacher may be deprived of those per-
sonal hberties secured by the . . . Constitution the discretion
exercised by the school boards must be within reasonable lim-
its, so as not to curtail, impinge or infringe upon the freedom
of politicel expression or association, ¢or any other constitu-
tionally protected rights.

(T)he Board's action was based upon the exercise by plaintiff
of her conslitutionally protected rights and privileges. Her
discharge by the Board and its failure to rehire her were based
upon improper, illegal and constitutionally proscribed con-
stderations, which resulted in an unwarranted and discrimina-
tory cxercise of its discretionary powers %

7. Organizationatl Membership

Governmental restraints on the right of teachers to join orzanizations
traditionally have sought to achieve either of two objectives. One is a
desire to keep the teaching ranks free of individuals who embrace **un-
acceptable™ political philosophies. The other is a desire lo prevent ot
retard the development of unionism and collective negotiations.

Keyishian v. Board of Regents is the leading case in support of the
right of a teacher to become a member of any organization, regardless
of its political philosophy or objectives.? In that case, facully members
of the State University of New Yerk challenged the constitutionality of
New York's Feinberg Law, which disqualified from employment in the
public educational system any person who advocated the overthrow of
government by force or violence, published material adocating such
overthrow or belonged 1o any organization advocating such a doctrine.
The Supreme Court invalidated that part of :he law which proscribed
mere knowing membership in an organization found to be subversive
“without any showing of specific intert to further [its] unlawful

" 14 s 1R0.
1 2¢8 F. Soppr. 676(D. So. Car. 19661

14 0 68488 See alo Milkiems v. Sumrer School Pine. No. 2. 338 F. Sepp 974D So. Cor.
19663

BILU.S 29096
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aims.” * The court noted that merely joining an organization without
contributing to ils unlawful activities does not constitute the kind of
threat to the public service that would justify a state’s interference with
an individual's associational rights.®?

Although there are some early court holdings to the effect that a
school board may prohibit teachers from belonging to an employee
organization,®® and some states even have enacted legislation to this
effect,® such restraints on the right of public employees to organize
seem clearly unconstitutional. As ihe court put it in Indianapolis Edu-
cation Associaiion v. Lewallen:

There is no question that the right of teachers to associate for
the purpose of collective bargaining is a right protected by the
First and Fourteeath Amendments to the Constitution.1®

In McLaughlin v. Tilendis ! two nontenure teachers sued the super-
intendent of their school district and the members of the board of edu-
cation for $100,000 damages under the Civil Rights Act of 187}.192
One had been dismissed, and the other had not had his contravt re-
newed. They claimed that the actions had been taken because of their
union activities. The federal district court granted a motion to dismiss,
holding that the plaintiffs had no First Amendment right to form or join
a union and that, accordingly, they had no cause of action under the
Civil Rights Act. The appellate court reversed, stating that *'the First
Amendment confers the right to form and join a labor union." 93 The
court said that “‘unless there is some illegal intent, an individual's right
to form and join a union is protected by the First Amendment,' 104
Moreover, ‘‘{elven thcugh the plaintiffs did not yet have tenure, the
Civil Rights Act of 1871 gives them a remedy if their contracts were
not renewed because of their exercise of constitutional rights.” 193

%14 2610,

N1d M D7, See also Effbeandt v. Rastel. 338U 8. 11 (1968).

REg . People et rel Farsman v. City of Chicago, 218 IR 18, 116 NE. 1584191 7).

” A statute in North Caroling prohitvited petiic #ployees from belonging to & labor organization
which was affiliated with any national of internstionad orgamization having as one of its perposes
collective bargaining over wages. salaries, howrs of employmend. or conditions of work. N.C. Gen.
Stat §93-97 (1963). See disc ssiva st footnate 109, infre.

W NG, 178008, She Op. ot 3 (U.S. QL of App.. 7tk Cie. Asgust 1), 1969)

™398 F. M 287 (7 Cir. 1968)

™A U S C. RN L1964)

WIS F. 24 218

I m28Y.

e Ibid.
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The court replied to the argument that the union might decide to
engage in strikes or seek to establish working conditions antithetical
to the public interest or adversely affecting the functioning of govern-
ment as follows:

It is possible of course that at some future time plaintiffs may
engage in union-related conduct justifying their dismissal. But
the Supreme Court has stated that "' Those who join an organi-
zation but do not share its untawful purposes and who do not
participate in its unlawful activities surely pose no threal,
either as citizens or as public employees,” El‘;gmndz v. Rus-
sell, 384 U.S. 11, 17,86 S.C1. 1238, 1241, 166 L.Ed. 2d 321,
Even if this record disclosed that the union was connecled
with unlawful uctivity, the barc fact that [sic) membership
does not justify charging members with their organization’s
misdeeds. /dcm. A contrary rule would bite more deeply into
associational freedom than is necessary to achieve legitimate
stale interests, thereby violating the First Amendment, 198

A similar question arose in Amcrican Federation of State, County
and Municipal Employees, AFL-ClO v. Woodward *: Do public em-
ployees. discharged for membership in a labor union, have a cause of
action for damages and injunclive relief under the Civil Rights Act of
18717 In reaching an affirmative answer, the court heid that the right
to union membership is protected by the First and Fourteenth Amend-
ments. The court explicitly stated that *'{tJhe guarantee of the ‘right of
assembly® protects more than the right to attend 3 meeling; it includes
‘the tight to express one’s atlitudes or philosophies by raembership in
a group or other lawful means...." " 108

Consistent with these holdings, a federal district court struck down
the aforementioned North Carolina statute that prohibited public em-
ployees from belonging to a labor organization which is affiliated with
any national or international oganization having as one of its purposes
collective bargaining over wages, salaries, hours of employment, or
conditions of work.'® The court held that it constituted on its face an
unconstitulional abridgement of freedom of association protected by
the First and Fourteenth Amendments.

There is a parallei and consistent line of cases from the state courts.
See. for example, City of Springficld v. Clouse, where the court stated:

All citizens have the right, preserved by the First Amendment
10 the United States Constitution . . . 10 peaceably assemble

e ihid.
1806 F. 2d 137 (R1h Cir. 19691

114 119, quing from Geissrdd t, Connerticst, 321 UL S 479, 4RI (196%), Set e Pred ¢,
Boord of Palic Instroction. 418 F. 24 831 4800 Cir. 19691

" 2:tins v, City of Chardotre, 296 F_Supp. 1068 W 0. N_Cae, 1969). See footncte 99, saprs.
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and organize for any proper purpose. to speak freely and to
fresent their views and desires to any public o.Yicer or legis-

tive body. .

Therefore, we start with the proposition that there is nothing
improper in the organization of municipal employees into
labor unions; and that no new constitutional provisions were
necessary to authorize them. 19

Nor is it permissible for government to preclude a specific category
of educators from membership in an employee organization. This prob-
lem has arisen largely as a result of the advent of collective negotiations
—more specifically, the role of the “‘supervisor” in the process. Al-
though the dispute generally has centered upon the structure of the
negotiating unit, government agencies have on occasion gone further
and have sought to prevent supervisors from belonging to organizations
of rank-and-file teac::ers.

In 1969 Florida enacted a statute which prohibited *all persoas em-
ployed in the Palm Beach County Public School system whose primary
employment is in the capacity of administrator or supervisor ... from
participation or membership in any organization . . . the activities of
which includes (sic) the collective representation of members of the
teaching profession with regard to terms, tenure or conditions of em-
ployment.’”’ 111 In striking down this statute, the court stated that, among
other things, it “impinges upon basic freedoms of expression and asso-
ciation protected by the First and Fourteenth Amendments.* 112

8. Loyalty and Other Oaths

The problems of organizational membership and pure speech dovelail
most graphically in connection with the requirement that teachers sign
as a condition of employment an oath which prohibits the advocacy of
certain positions or membership in any organization which espouses
such positions.

In the Keyishian case the Supreme Court took the position that the
metre advocacy of an abstract doctrine or passive membership in an
organization designated by the state as subversive cannot constitu-

119556 Mo. 1239, 124647, 206 SW. M $39, 542 (19471 See also Norwelt Teachers” Ass'a v,
Boers rf Edwe., 118 Conn. 269, 83 A. M 882 L1951); Srate B4 of Regerts v, Unived Paclinghonse
;’;ﬂm Locel 1258, 68 LRRM 2677 (lowa Dist. CU 1988 maod. and off 4. 135 N.W. M 1 10 tfowe

. Ce. 19701
To date. homever, the courts have A held that there is 8 constitwtional tight to reqeice &
public employet 10 hegotiate collectively stk an taciusive represemtative of Yo dr8cwie a collective

hegotistion agreemert. See Indienapolis Educerion Ass'a. v. Levollea, supen; Atlins v. Cay of
Charlotre, taprs.

T Fla Lans 1969, C0 69-1424.
VSO ¢ Thorp, JOS F. Supe. 1343 (S.D. Fla. 19491,
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tionally be prohibited.!'? Thus, the court held that any loyally oath
which precludes membership without proof of a “specific intent to
further the illegal aims of the organization™ cannol be imposed as a
condition of employment. Such an oath is premised on the doctrine of
*“*guilt by association,” which as a matter of law cannot be tolerated in
a democralic society. 1

Similarly, in Shelton v. Tucker the Supreme Court held that requiring
ateacher to reveal every association to which he ““betonged or regularly
contributed" during the last five years was invalid because of the inhib-
iting effect of such mandatory disclosure on constitutionally protected
freedoms of speech and association, 18

In Stewart v. Washingion, the federal district court for the District of
Columbia sustained a teacher's challenge to the loyally oath for em-
ployecs of the District of Columbia.l'® The oath required an applicant
to swear that he did not advocate the overthrow of the government
(without specifying violent overthrow) and that he was not a member
of an organization that he knew advocated such overthrow, thus pre-
cluding from public employment passive members and members who
did not support and might even oppose the organization’s doctrines.!!?

Equally unlawful are loyalty oaths requiring a teacher to swear or
affirm that he has never lent his “aid, advice, counsel, or influence to
the Communist party™;!8 that he is not now and has not within the
recent past been a member of or indirectly affiliated with a Communist
front or subversive organization:'® or that he is not engaged “*in one
way or another™ inen attempl to overthrow the government by force 120

In addition to the forepoing oaths, which generally have application
to all categoties of public employees, attempts have been made to im-
puse cerlain specific restrictions upon teachers, For example, a Georgia

"II88 U.S. 839 (1967

14 st 607,

M 364 U.S. 479 (19600

114301 F. Sepp. 610 (D.O.C. 1969}

117 See a0 Radder v Unived Stares. 126 F. 28 51, $31D.C Cir. 19551 which held that & is con-
stitwtionally impermissitde for the managers of a petdic Tow-cost Lowsing project 1o regaire lenants,
as 2 condition of continwed tenancy. 1o certdy nonmembership in snY orgamization isted by the
Anceney General f the United States as either subversive of othernice within the scope of Evece-
tive Cuder No. 9918,

VW Cramp v. Beurd of Pablic Instrociion of Orange Co. Fla 158U S 178 (19611

1 miemen v Updegraf. 344 U.S_ 18311981

0 R hdeh® v, ERing. 389 U. S $4(1967). See alao Pagaert v Baflin, 377 U S. 360 (19641
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statute required all teachers to affirm that they would “‘refrain from
directly or indirectly subscribing to or teaching any theory of govern-
ment or economics or of social relations which is inconsistent with the
fundamental principles of patrictism and high ideals of Amcrican-
ism."” 11 {n holding this provision invalid, the court characterized it as
unconstitutionally “vague and uncertain™ and “a prohibited inhibition

of the First Amendment right to freedom of speech,™ 122

The teaching of these and similar holdings is that an oath which pre-
cludes advocacy of subversive or unpopular movements or mere mem-
bership in organizaiions which advocate such movemenis cannot be
made a condition of pudblic employment. Only provable aclions that
establish a specific intent to precipitate the government's violent over-
throw or other such result will be sufficient to disqualify a persan for a
teaching position.1??

A'though several states preseally condition public employment upon
the execution of an oath which includes an affirmation by the applicant
that he does not assert the right to strike against the government and
does not belong lo any orgaunization which he knows asserts such a
right, it is doubtful whether this requirement could withstand a consti-
tutional ctallenge. Thus, the federal district court for the District of
Columbia declared unenforceable such an employment oath for federal
employees.!™ While conceding for purposes of the litigation that the
government may constitutionally prohibit the act of striking itself,12s
the court declared that a public employee has a constitutionally pro-
tected right to argue for the right lo strike and to petition Congress ‘o
rescind the existing laws prohibiting strikes (i.e., to assert the right to
strike).

M Georgia Conf. of AAUP v. Board of Regents of Univ. of Georgia. 246 F. Sepp. 331, 384 (N.D.
Ga 1965)

14 01888,

TIA Tess rigoroms test mvight anply In the case of plicants for pov eamental secerity work.
Moreover, say petiic employee. incleding a tescher, presomably cowkd de required b0 evecete an
employment oath in ahich he i asked 10 affrm seppont for Certain basik go eramental pinciples
ad o sesmcride 10 & standard of competence and Jedication. See. ey, Knight s Bowrd of Regests
of Unir_of Stete of New York. 269 F. Supg. 339 (S.D.N.Y. 1971 of7d, 390 U. S 36 (19¢8); ON-
son v PAlGps, 304 F. Supp. 1132(D. Colo. 19491, affd. 38 U. S L. Week 3366 (March 24, 1$70)
€1 solemaly (snetar) . .. that | %l wphold the comstiwtion of the Unived States and of the State of
Colorado, and 1 wilt fakfelly perform 1he duties of the position spon shick | am abowt to enter.”).

™A stioral Asra.of Letrer Corviers . Bloant, 303 F. Supp. 546 (D D.C. 19691,

¥ On the constivetionaly of an sbsclete prodwbition o0 the right of st padiic tploytes do strite,
see City of Now Yord +. Delory, 23 NUY. N 178 (1968), apped Sism'd. 394U S 438 (1989): Ranlie
v. Shanter, 2INLY. 24 111 11%68), agpeal Gism'd. 394 US. 435 (1969); NornoRt Teachers Ass'a v,
Boerd of Educ.. 138 Conn. 269. 83 A. 24 482 (19311 Compare Aadersoe Federotion of Teachers +.
School oty of Anderson. 251 N E. 2 13 (1nd. Sup. L 1969). Sissenting opinion.
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Similarly, in Rogoff v. Anderson a New York court held unconstitu-
tional that section of New York's public employee collective negotia-
tion statute which requires an organizsation, in order to be recognized
or certified, to file an affirmation that it does not assert the right of
public employees to sirike.}®® Since the statutory provision prohibits
the organization from arguing that public employees should have the
right to strike, it was held to constitute an improper resiriclion on the
right of free speech.'??

B. No teacher may be dismissed, reduced n rank or
compensation, or otherwise deprived of any professional
advantage for arbitrary or discriminatory reasons.

While the courts have been unwilling to concede Lhat there is a spe-
cific legal right to acquire or retain a public position. they have recog-
nized the existence of the right 'to practice {a] chosen profession.™ 118
In Meyer v. Nebraska, the Supreme Court declared thal the concept of
“liberty" in the Fourteenth Amendment “'denotes not merely freedom
from bodily restraint but also the right of the individual . . . to engage
in any of the common occupations of life.” '?* Whether the interest
involved is characiarized as the *‘freedom to teach,” 1% “an expectancy
of conlinued employment,” ' or simply a “‘privilege,” '3 it is "an
interest which the law will protect against invasion® 132 by arbitrary ofr
discriminatory governmental action.

1. Arbitrary Action

in Wieman v. Updegraff the Supreme Court set forth the applicable
rule of law as follows:

159 L Copas 31,987 INLY. Sup. Cr. 1968).

1Y Notw thatanding (his holding (ahich was hever reversad o overretad) the condemaed provi-
sion of the New York statete continves 1o be agphied.

W Greene v. McEbroy, 360 U. S 474, 492(1959).
252 U.8. 390, 390 ¢191).

19 {hid. See dlso Grisnnld v. Connecricat. 381 U.S. 479, 432 (19830 Developments in the Lax ~
Acodemic Freedom, 31 Harv L Rev. 1045, 1020-31. and n. 24 11958).

W Bomar s, Keyes, 162 F_ 24 136 13824 Cie 19N

19t tomet . Richmond, 291 F_ 24 119, 122(D.C. Cie. 19613 Van Altyne. The Demise f the
Right-Privi#ege Distinctioa in Conspvationsl Lax. $1 Haev. L Rev. 1429 ¢1968).

9 fomer v Kev. 3. supra, 139,
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We need not pause to consider whether an abstract right to
public employment exists. It is sufficient to say that constitu-
tional protection does cxtend to the public servant whose ex-
clusion...is pateatly arbitrary .. 134

Two recent decisions by a federal district court in Wisconsin are
illustrative of this principle. Both cases arose as the result of decisions
not to renew the contracts of certain nontenure teachers —in one case,
elementary and secondary school teachers,'*s and in the other, a pro-
fessor at a public college.'?® The plaintiff's argued, among other things,
that their employment was terminated for arbitrary reasons and that
their rights under the due process clause of the Fourteenth Amend-
ment had therefore been violated.

The principal defense in both cases was that the plaintiffs had no
right to renewai of their teaching contracts und2r the substantive law of
Wisconsin. It was argued that they were employed for one school year
under contracts which were neither terminated nor breached, but ex-
pired by their own terms; the procedure followed in advising the plain-
tiffs of the decision not to reemploy them was in accord with the re-
quirements of state law, which demands only that a nontenure teacher
be notified of the board's unwillingness ta renew his contract; Wiscon-
sin case law permits the board to refuse to renew a nontenure teacher's
contract “‘for any cause or ho cause at all," except that the decision of
nonrenewal cannot be based upon conslitutionally impermissible
grounds; and plaintifls did not allege or show that the defendants re-
fused to renew their contracts for any constitutionally impermissible
reasof.

In rejecting this line of argument, the court minced no words in hold-
ing that nontenure teachers are entitled to the substantive protections
of the Foutteenth Amendment in connection with the proposed termi-
nation of their employment. In the Gnuge case it stated:

{A] teacher in a pubdlic elementary or secondary school is pro-
lected by the due process clause of the Fourteenth Amend-
ment against a nonrenewal decision which is wholly without
basis in fact and also against a decision which is wholly un-
reasoned, as well as a decision which is impermissibly
based (such as race, religion or exercise of First Amendment
freedom of expression).13?

MU S 183 1920098

S8 Gowge v. Jaint School Distri-1 No. 1. No_$9-C- 164, S Op (USDC. WD Wit March 16
1970, consclidmted nih Akein ¢. Soint Sc hool District No. |, No. §9.C- 188,

YR Rtk v, Fhe Bowrd of Regenrs of State Colleges. No. €9.C-24, Sk Op. (US D C.. W.0. Wise,
March 16, 19702

WS Op. %1102,
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This point was developed in somewhal greater detail in the Roth
case. As the court saw it, the problem was lo balance * ‘the precise
nature of the government function involved (against) the private inter-
est that has been affected by governmental action.'** 138 Applying this
test to the facts before it, the court reasoned as follows:

I am called upon to consider the interest of the university in
assembling and preserving a community of teachers and
scholars. I am to consider how vital it is to this interest that
during a relatively skort initial interval, the university be free
arbitrarily to decide not to retain a professor, so long as its
decision is not based upon his exercise of freedoms secured to
him by the Constitution. . . . If the universilK is forbidden,
constitutionally, to rest its decision on such an arbitrary
basis, the question srises: in practice will the university be-
come so inhibited that the availatle sreclmms of reasons for
non-retention in the two situations will merFe, the distinction
between tenure and absence of tenure will shrink and dis-
appear, and the university will be unable to rid itself of new.
comers whose inadequacies are promptly sensed and grave
but not easily defined? It will not do to ignore this danger to
the institution and to its central mission of teaching and
research,

As against this danger, however, there is to be set the inte:-
est of the individual new professor. To expuse him to non-
retention because the deciding authority is utterly mistaken
about a specific point of fact, such as whether a panticuvlar
event occurred, is unjust, To expose him to non-retention on
a basis wholly without reason, whether subtle or otherwise. is
unjust. There can be no question that, in terms of money and
standing and oppottunity to contribute to the educational
process, the consequences to him probably will be serious and
prolonged and possibly will be severe and permanent. “Badge
of infamy" is too strong a term, but it is realistic to conclude
that non-retention by one university or college creates con-
crete and practical difficulties for a professor in his subsequent
academic career.

The balancing test . . . compels the conclusion that under
the due process clause of the Fourteenth Amendment the deci-
sion not to retain a professor employed by a stale university
may not test on a basis wholly unsupported in fact, or cn a
basis wholly without reason.'*® (emphasis added)

NS Op. a1 8

9 )d 91 1011, See also Billems ¢ Samirr Schood Dist. No. 2. 288 F. Sepp. 397, 80)4D. So.
Car. 19683, Schwore r. Boord of Bor Evaminers. 333 U.S. 232, 238 (£937): Wiemen v. Updeprof.
34 US 183, 19211930, Olson . Repents of the Usiv. of Mina. 301 F. Sepp. 1336, 1189(D.
Mina. 1969). compare Lecia v, Degpen. 30) F_ Supp. 112(D. Mace. 1969

Berget, A dministrative 4 rbivarines) and Jediciol Review, 83 Cotvw 1. Rev. 88 87 (1969)
CLet sdminidrators who wek wheles foe srivtraringss te required to Justfly themsetves. Artitrark
#ess i 100 seriows 10 Be sheliered oh M esremprion 1 3 PaTicoWlsr € atepory requires incelation. ™)
thootnctes comirted) (emphadis in originaly. H. Jonex. The Rode of Law end the Wellare Stave, 18
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Aruitoxt provided by Eic:

The foregoing is not meant to imply that a school board may not
exercise discretion in deciding whether to hire, discipline, or dismiss a
teacher. The point is that “‘[d]iscretion means the exercise of judgment,
not bias or capriciousness. Thus, it must be based on fact and sup-
ported by reasoned analysis," 140

School boards may also be subject to reversal where they discipline
an employee for violation of an unannounced policy. The previously
discussed Keefe case, in which a teacher was dismissed for assigning
to his class an article containing ‘‘a vulgar tarm for an incestuous son,”
is illustrative.!4! in the court’s view, the fact that the teacher was not
told in advance that this was forbidden conduct which would subject
him to disciplinary action was, in and of itsel, sufficient to entitte him
to reinstatemert,

The court does not go so far as to suggest that a school board may
never take disciplinary action against a teacher unless he has been
expressly alerted to the possible negative consequences of the action
in question. On the contrary, it recognizes that certain actions may so
exceed acceptable standards of behavior that a teacher may “be on
notice of impiopriety from the circumstances of a case without the
necessity of a regulation.” 142 In effect, then, the court seems to indi-

CorLum. L. Rev. 143, 156 (1958) (It is the task of the rule of I~w 1o see that. . . encounters [with
managers of state enterprises] are as fair, as just, and as free from arbitrariness as are the familiar
encounters of the right-asserting private citizen with the judicial officers of the traditional law.");
note, Developmen's in The Law ~Academic Freedom, 81 Harv, L. Rev. 1045, 1092 (1968) (" De-
spite the advantages of probation. there is tittle reason to give the board unbridled discretion. ... The
interes’ of a probationary teacher and the communily in academic freedom requires that some safe-
guard; against arbitrary Board action be provided.”).

148 Johnson v. Branch, 364 F. 2d 177, 181 (4th Cir. 1966).

The general proposition that teachers may not be subjected (o arbitrary school board action
is butiressed b: severa! recent holdings in the non-teacher field.

In Vinson v. Greenburgh Housing Authority (288 N.Y.S. 2d 159 (2d Dept. 1968)), a New
York court held that tenants in government housing projects cannot be deprived of their right (o
continue occupancy ttrough the exercise of contractaal provisions which permit termination of the
kease and summary eviction. The action of the housing authority must not rest on mere whim or
caprice or an arbitrary reason. Due process of [aw “extends to every case which may deprive a
citizen of life, liberty, or property, whether the proceeding be judicial, administrative or execulive
in nature. . . . Once the statc embarke into the area of housing as a {unction of govermment, neces-
sarily that function, like other goernmental functions is subject to th= constitutional commands. . . .
The Government as lanalord is sill the Government. It must not act arbitrarily. for, untike private
landlords, it is subject (¢ the requirements of due process of law. .. . (4. at 163.) Simiady, in
Howard v. Smyth (365 F. 2d 428 (4th Cir. 1966)), it was held that a prisoner may not be confined 0
a maximum security warc for arbitrary reasons, i.e.. because of his request that arrangements be
made for “Black Muslim” religious services and his refusal 10 reveal the names of other interested
prisoners.

But sece Jones v. Hopper, 410 F. 2d 1323 (10th Cir. 1969), cert. denied, 38 U. S. L. Week
3370 {(March 24, 1970). in which a complaint aleging that a denial of reappointment violated rights
of free speech and religion of a professor at a state college was dismissed on the ground that, absent
any statutory or contractual restriction, & state college has the absolute right to dismiss its aontenure
employees with or without cause.

14 Keefe v. Geanatos. 418 7. 2d 359 (15t Cir. 1969).
143 14, at 362
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cate that a school board may discipline a teacher pursuant to an unan-
nounced policy only when the teacher’s conduct is so gross as to render
an express prohibition superfluous, 143

Merely because a schoo! board establishes a stanu. it does not
mean that the constitutional requirements have been met. The stand-
ard itself may be challengeable unless it is sufficiently explicit to inform
those who are subject to it what conduct on their part will render them
liable to its penalties. As the Supreme Court put it in Speiser v.
Randall, **when one must guess what conduct or utterance may iose
him his position, one necessarily will ‘steer far wider of the unlawful
zone. . . ."' " 144 Thus, the admonition that “'[t]he danger of [the] . . .
chilling effect upon the exercise of vital First Amendment rights must
be guarded against by sensitive tools which clearly inform teachers
what is being proscribed.’ 143

A recent case in point is Soglin v. Kauffman.'4¢ In that case students
at the University of Wisconsin brought suit to enjoin suspension and/or
dismissal proceedings based upon University rules which they alleged
were vague and overbroad. The relevant rule permitted disciplining of
students for **misconduct.” The federal district court held that the
standard of *misconduct™ was ‘‘unconstitutionally vague'’ and "‘overly
broad” and that threatened disciplinary proceedings against the stu-
dents based upon it should be enjoined.!4?

2. Discriminatory Action

It has long been recognized that teachers may not constitutionally be
discriminated against on the basis of race, religion, or national origin.
Judicial elaboration of this prohibition has come largely in connection
with the desegregation of southern school systems pursuant to the Su-
preme Court's decision in Brown v. Board of Education of Topeka.'4®

14* Although this aspect of the opinion is somewhat cryptic, the court appears to place such ac-
tions at one end of a continuum. At the other extreme. there are certain prohibitions which are so
inherently arbitrary that even their prior articulation would nt obviate the constitutional impedi-
ment to their enforcement. Betweei these two extremes = c actions which arguably may be subjected
to some restraint, provided there are appropriate legal safeguards. The court holds that the prohibi-
tion imposed by the school board in the Keefe case ~as of the inherently arbitrary type, butindicates
that even if it were in the middle area the result would be the same bezause of the absence of advance
notke,

See also Lucia v. Duggan, 303 F. Supp. 112 (D. Mass. 1969).

144357 U.S. 513, 526 (1958).
143 Keyisfitan v. Board of Regents, 385 U. S, 589, 604 (1967).
145295 F. Supp. 978 (W.D. Wisc. 1963). afl"d 418 F. 2d 163 (7th Cir. 1969).

1114 at 984-8S. See also Albaum v. Carey, 283 F. Supp. 3 (E.D. N.Y, 1968); Hornsby v. Allen,
326 I, 2d 605, 610, rehearing denied, 330 F. 2d 55 (5i» Cir. 1964).

143347 U.S. 483 (1954).
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Although the Brown decision itself failed to touch directly upon the
problem of faculty sr.gregation, its implementation has raised critical
questions rezarding the job security of numerous black teachers,14®
The matter received some superficial attention in a number of early
court-ordered desegregation plans, but only in the last few years have
the courts focused on the discriminatory treatment of teachers as part
of the larger problem of segregated schools. In 1965, the Supreme
Court explicitly held that faculty allocation on a nonracial basis must
be an integral part of any desegregation plan,13¢

The courts have endeavored to lay down rather detailed guidelines
for implementing this aspect of the Supreme Court’s desegregation
mandate. The nature of these guidelines is reflected in the following
excerpts from a recent opinion of the United States Court of Appeals
for the Fifth Circuit, which includes within its jurisdiction many of the
states most directly affected by Brown and its progeny:

Staff members who work directly with children, and profes-
sional staff who vsork on the admtnistrative level will be hired,
assigned, promoted, paid, demoted, dismissed, and otherwise
treated without regard to race, color, or national origin.

If there is to be a reduction in the number of principals,
teachers, teacher-aides, or other professional staff employed
by the school district which will result in a dismissal or demo-
tion of any such staff members, the staff member to be dis-
missed or demoted must be selected on the basis of cbjective
and reasonable nun-discriminatory standards from among all
the staff of the school district. In addition if there is any such
dismissal or demotion, no staff vacancy may be filled through
recruitment of a person of a race, color or national origin dif-
ferent from that of the individual dismissed or demoted, until
each displaced staff member who is qualified has had an op-
portunity to fill the vacancy and has failed to accept =~ offer
to do so.

H3 Typically, the reorg.nization of a dual school system into a unitary system Fas been accom-
plished by transferring black students into previously all-white schools accompanied by the partial
or complete closing of previously all-black schools. This often resu'ted in the reduction or elimina-
tion of teaching positions at the previously all-black sc*nols without a cotresponding increase in the
number of positions at the previously all-white schools, because classes there were commonly under-
enrolled before. The overall effect was a reduction in the total number of teaching positions in the
school system. In pulting such desegregation plans into effect, school boards often attempted to
operale from the premise that since the reduction in teaching positions occurred at previously all-
black schools, the teachers at those schools (who, of course, were black) would be the ones to lose
their jobs. Moreover, they not infrequently failed to give those teachers whose employment was
terminated any preference in filling vacancies which did exist at the previously all-white schools.
In practice, then, vacancies often were filled by new white applicants ahead of the black teachers
previously employed in the school system.

168 Bradley v. School Board of the City of Richmond, 382 U. S. 103 (1965).

In Rogers v, Paul, 382 U. S, 198, 200 (1963), the court recognized the standing of students
to challenge the racial allocztion of faculty on the ground that such atiocation “'denies them equality
of educational opportunity without regard to segregation of pupils™ and “rend-rs inadequate an other-
wise constitutional pupil desegregarion plan. . .."
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»

Prioy to such a reduction, the school board will develop or
require the development of non-racial objective criteria to be
used in selecting the staff member who is to be dismissed or
demoted. These criteria shall be retained by the schoot dis-
trict. The school district also shall record and preserve the
evaluation of staff members under the criteria. Such evalua-
tion shall be made available upon request to the dismissed or
demoted employee.!51

A federal district court has gone somewhat further in an effort to
assure the necessary objectivity. After reiterating the above rules, the
court ordered that the following specific data be s'bmitted to it:

In the event that the system, in connection with its conver-
sion to a unitary system, plans to dismiss or demote personz:¢l,
as those terms are hereinabove used, a report containing the
following informatio: shall be filed with the Cuu: ¢ and served
upon the parties by June 1, 1970:
(1) The system’s nonracial objective criteria used in se'ecting
the staff member(s) dismissed or demoted;
(2) The name, address, race, type of certificate held, degrec or
degrees held, total teaching experience and experience in the
system and position during the 1969-70 school year of each
person to be dismissed, or demoted as hereinabove defined;
and in the case of demotion, the person’s new position during
t1h9e7 1970-71 school year and his salaries for 1969-70 and
0-71;
(3) The basis for the dismissal or demotion of each person,
including the procedure employed in applying the system’s
ronracial objective criteria;
(4) Whether or not the person to be dismissed or demoted
was offered any other staff vacancy; and, if so, the outcome;
and, if not, the reason.!52

It has been a not uncommon practice for school boards to favor male
over female teachers in regard to salaries and other aspects of em-
ployment. Although this specific type of discrimination has not itself
been judicially condemned, the fate accorded to analogous practices
indicates that it will not survive a constitutional challenge.

1t En Banc School Cases, Mo. 28349, Stip Op. at 12-14 (U. S. Ct. of App. 5th Cir. Dec. 1969).

The rerm “demotion" was defined by the court as follows: ** ‘Demotion’ as used above in-
cludes any reassignment (1) under which the staff member receives fess pay or has less responsit'ity
than under the assignment he held previously. {2) which requires a lesser degree of skill than did «he
assignment he held previously, or (3} under which the staff member is asked to teach 3 subject or
grade other than one for which he is certified or for which he has had substantial experience within
a reasonably -urrent period. In general and depending upon the subject matter involved, five years
is such a reasonalte period.” Id. at 14,

132 L ee v. Macon County Board of Education, Civ. Action No. 604-E, Slip Op. (U.S5.D.C., M.D.
Ala. E.D. Feb. 12, 1970).

For a more complete examination of some of the legal problems arising from the desegrega-
tion of southzrn school systems, see Emerson, Thomas I.; Haber, David; and Dorsen, Norman.
Political and Civit Rights in the United States. Boston: Litile, Brown, & Co.. 1967. Vol 11, pp.
1607-1792.
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In Kirstein v. The Rectors and Visitors of the University of Virginia,
four women brought suit to compel their admission to the University of
Virginia.’s? In holding invalid the University’s all-male admissions
policy, the court concluded:

[T]he Commonwealth of Virginia may not now deny to wom-
en, on the basis of sex, educational opportunities at the [Uni-
versity]. . . . [P]laintiffs have been . . . denied their constitu-
tional right to an education equal with that offered men . . . and
- - . such discrimination on the basis of sex violates the Equa!
Protection Clause of the Fourteenth Amendment.!54

The significance of the foregoing holding in the teacher employment
context should be properly understood. While sex per se may not pro-
vide the basis for making distinctions, such distinctions would be per-
missible when sex constitutes a bona fide occupational qualification.

Even if a proposed restriction is not inherently defective and would
otherwise be permissible, it may be constitutionally improper if applied
in an inequitable or discriminatory manner. For example, it would be
viclative of the equal protection clause of the Fourteenth Amendment
for a school board to impose restraints upon a teacher that are more
onerous than those imposed upon others in the same category. This
was the situation in Trister v. University of Mississippi.1ss

The case arose when two members of the Mississippi University
Law School faculty were directed by the University to discontinue
their participation in the North Mississippi Legal Services Program of
the Office of Economic Opportunity. This program was designed to
provide legal services to the poor in the area in which the University is
focated. In holding that the University’s action violated the plaintiffs’
constitutional rights, the court commented as follows:

We are not willing to take the position that plaintiffs have a
constitutional right to participate in the Lega! Services Pro-
gram of the OEO, or in any other program. Nor do they have
a constitutional right to engage in part-time employment
while teaching part-time at the Law School. Mo such right
exists in isolation. Plaintiffs, however, do have the constitu-
tional right to be treated by a state agency in no significantly
dtﬁ'erepl manner from others who are members of the same

class, i.e., members of the faculty of the University of Missis-
sippi School of Law.156

133 Civil Action No. 220-69-R, Slip Op. (U.S.D.C.. E.D. Va. Feb. 9, 1970).
13474 at 4.8
135 420 F. 2d 499 (S1h Cir. 1969).

188 /4. at 502,
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It appears clear that the only reason for making a d<cision
adverse to [plaintiffs) was that they wished to continue fo rep-
resent clients who tended to be unpopular. This is a distinction
that can not be constitutionally upheld. The University may
well decide not to employ any part-time professors, and it may
decide to forbid the practice of law to every member of its
faculty. What the University as an agency of the Siate must
not do is arbitrarily discriminate against professors in respect
to the category of clients they may represent. Such a distinc-
tion is an abuse of discretion which denies to plaintiffs the
equal protection of the law guaranteed 10 them by the Four-
teenth Amendment.*>? (emphasis added)

C. No teacher may be dismissed, reduced in rank or
compensation, or otherwise deprived of any professional
advantage unless he is given notice of the charges
against him, a fair hearing, and related procedural
safeguards.

Although the courts have not been of one mind regarding the precise
procedures which under the Constitution must be followed before a
penalty may be imposed upon a teacher, an increasing number have
recognized that the constitutional mandate

. . . requires that a teacher be notified of the charges against
him or her and that he or she be given an opportunity to re-

sponu and the knowledge of and right to demand a hearing
before final action is taken. . .,138

This principle vsas highlighted by the Supreme Court in Slochower v.
Board of Higher Education of N.Y.C., a case involving the summary
dismissal of a professor at a public college in Naw York City.15? The
action had been taken pursuant to a provision of the New York City
Charter permitting termination of the employ:nant of any city employee
who invoked his privilege against self-incrimination to avoid answering
a question relating to his official conduct. In conciuding that there had
been an unconstitutional lack of fairness in the proceedings that led to
the termination of the plaintiff’s employment, the court stated:

There has not been the *'protection of the individual against

arbitrary action” which Mr. Justice Cardozo characterized as
the very essence of due process. [citations omitted)

197 /4. at 504.
B8 Te t v, Fin Co. Bd. of Educ.. 212 F. Supp. 703, 710 (E.D. No. Car. 1967).

18350 U, S. 551 (1956).
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This is not to say that Slochower has a constitutional right
to be an associate professor of German at Brooklyn College.
The State has broad powers in the selection and discharge of
its employees, and it may be that proper inquiry would show
Slochower’s continued employment to be inconsistent with a
real interest of the State. But there has been no such inquiry
here. We hold that the summary dismissal of appellant violates
due process of law.160

Similarly, an employee of the University of Minnesota who was dis-
missed because of his alleged physical attacks upon other University
employees was reinstated by a federal district court on the ground that
the procedures governing his dismissal were constitutionally defec-
tive.'® The court held that although the plaintiff may not have been
entitled to a full administrative or judicial hearing prior to the termina-
tion of his employment, he was entitled at least to be notified in ad-
vance of the charges against him and given an opportunity to respond,
either in writing or in person, to them.

Also illustrative of this principle is the previously discussed Lucia
case, in which a teacher in Massachusetts was summarily dismissed for
violating an unannounced school policy prohibiting the wearing of
beards.*$2 In ordering him reinstated with damages as well as back pay,
the court made it clear that a teacher is entitled not only to be notified
of the charges against him, but also to be given a fair opportunity to
refute them. It then stated:

The particular circumstances of a dismissal of a public school
teacher provide compelling reasons for application of a doc-
trine of procedural due process. . . . The American public
school system, which has a basic responsibi'ity for instilling
in its students an appreciation of our democratic system, is
a peculiarly appropriate place for the use of fundamentally
fair procedures.163

Gouge v. Joint School District No. 1'% and Roth v. The Board of
Regents of Stute Colleges'®> also warrant mention in the present
context.

180 14, at 559 citing Okio Bell Tel. Co. v. Public Utitities Comm’n, 301 U. §. 292 (1937).

181 Ofson v, Regenis of the Univ. of Minn., 301 F. Supp. 1356, 1359 (D. Minn. 1969).

382 L ucia v. Duggan, supra.

18344, at 118-19.

But see Parker v. Board of Educ. of Prince George’s Co.. AMd., 237 F. Supp. 222(D. Md.).

afi'd. 348 F. 2d 464 (41h Cir. 1965). cest. denied. 382 U. S. 1030 (1966), in which it was held that a
nontenure teacher whose contract was not renewed because he had assigned the Huxley novel Brave
New World to one of his classes was not entitied 10 a hearing: Freeman v. Gould Special School Dist.
of Lincoln Co., 405 F. 2d 1159 (8th Cir. 1969). cert. denied, 396 U. S. 843 (1969).

184 Supra footnote 135.

188 Supra footnote 136.
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In the Gouge case the court commented as follows regarding the
procedural due process point:

[A]teacher in a public elementary or secondary school is en-
titled to a statement of the reasons for considering nonre-
newal, a notice of a hearing at which the teacher can respond
to the stated reasons, and the actual holding of such a hearing
if the teacher appears at the specified time and place. A neces-
sary corollary to this proposition is that the Beard's ultimate
decision may not rest on a basis of which the teacher was
never notified, nor may it rest on a basis to which the teacher
had no fair opportunity to respond.168

In Roth the court explained the rationale underlying the above posi-
tion and offered some further specification as to the procedures that
are constitutionally necessary:

Substantive constitutional protection for a university profes-
sor against non-retention in violation of his First Amendment
rights or arbitrary non-retention is useless without procedural
safeguards. [ hold that minimal piocedural due process in-
cludes a statement of the reasons why the university intends
not to retain the professor, notice of a hearing at which he may
respond to the stated reasons, and a hearing if the professor
appears at the appointed time and place. At such a hearing the
professor must have a reasonable opportunity to submit evi-
dence relevant 1o the stated reasons,167

An analogcus line of cases supports the proposition that teachers
cannot be deprived of employment advantages without being accorded
procedural due process.

In Dixon v. Alabama State Board of Education the plaintiff was a
student in a publicly supported university who had been expelled for
misconduct without being given an opportunity to be heard and to re-
fute the charges against him.!88 The court identified as the precise in-
terest at the heart of the plaintifi's complaint the right to seek an

188 Gouge v. Joint School District No. I, at }3.

183 Roth v. The Board of Regents of State Colleges at 12 (footnote omitted).

In Roth, the court places the burden of going forward at the hearing on the teacher. While it
alsn states that it is placing the burden of proof on the teacher. subsequent language suggests that
the teaches is required only to establish a prima facie case at which point the burden presumably
would shifi to the board. The relevant passage is as follows:

The burden of going forward and the burden of proof rests with the professor. Only if he

makes a reasonable showing thal the stated reasons are wholly inappropriate as a basis

jor decision or that they sre wholly without basis in fact would the university administra-

tion become obliged 1o show that the stated reasons are nol inappropriate or that they

have a basis in fact. /d. at 12-13. (footnole omitted)
1t might also be noled that Gouge and Roth are the first cases which squarely extend the right to
nolice and a hearing to a nontenure teacher whose contract the board proposes nof 1o renew as
opposed to a teacher who is threatened with dismissat during the term of his contract. See footnote
8, supra.

184 294 F. 2d 150 {5th Cir.). cert. denied, 368 U. S. 930 (1961).
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education at an institution of higher learning. Since this right was
jeopardized by expulsion because of the probability that he could not
gain entrance to any other college or university, the court held that the
plaintiff was entitled to at least the following procedural rights: a state-
ment of the specific charges, including the grounds which, if proved,
would justify expulsion; a hearing (something more than an informal
interview) providing an opportunity to hear both sides in considerable
detail; and the rudiments of an adversary proceeding (i.e., the names of
the witnesses against him, an oral or written report of their t=stimony,
and an opportunity to present his defense to a hearing offic. and to
produce either oral testimony or written affidavits of witnesses in his
own behalf).

In Strickien v. University of Wisconsin Regents it was held that
students allegedly involved in damaging or destroying university prop-
erty had been improperly suspended {pending hearing) because of the
absence of charges, notice of hearing, or hearing.'®® The court stated
thatunless there is present the element of danger to persons or property
if the student is permitted to remain on campus, suspension cannot be
imposed without a full hearing at which the defendant is accorded all of
the elements of procedural due process required by the Constitution.
Where such danger is present, an interim suspension may be imposed.
However, even an interim suspension is not proper without a prior pre-
liminary hearing, unless it can be shown that it is impossible or unrea-
sonably difficult to hold such a hearing before suspension. In the latter
situation, procedural duz process requires that the student be provided
a preliminary hearing at the earliest practical time with an opportunity
to persuade the suspending authority that there is a case of mistaken
identity, that there was extreme provocation, or that there is some
other compelling justification for terminating the suspension.17®

Two federal courts of appeals have ruled that physicians on the staffs
of public hospitals, who had no statutory protection against termina-
tion of their employment, could not be dismissed (Birnbaum v. Trus-
sell11y or refused reappointment (Meredith v. Allen County War
Memorial Hosp. Comm’n ''2) without proper notice and hearing. Al-
though neither decision defines the specific nature of the required
hearing, the court did note in the Meredith case that “if a hearing is

142297 F. Supp. 416 (D, Wisc. 1969).

119 See also Wasson v. Trowbridge, 382 F. 2d 807 (2d Cir. 1967), requiring that a cadel at the Mer-
chant Marine Academy be given a hearing at which he is apprised of the specific charges against him
and afforded ~n adequate opportunity to present his defense — through witnesses and other evidence.

1371 F. 24 672 (2d Cir. 1966).

112397 F, 2d 33 (6th Cir. 1968).

18
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required, it must of course be a fair one—one in which the employee
has nouce and an adequate opportunily to respond to the charges
against him.” 173

One of the most definitive staiements of the procedural prerequisites
to the imposition of a governmental penalty is found in the Supreme
Court’s decision in Goldberg v. Kelly.17 The question for decision was
“whether a State which terminates public assistance paymenits to a
particular recipient without affording him the opportunity for an evi-
dentiary hearing prior to termination denies the recipient procedural
due process in violation of the Due Process Clause of the Fourteenth
Amendment.”” 175 After answering this question affirmatively, the Court
then turned to the nature of the required hearing and set forth what it
considered to be *‘the minimum procedural safeguards . . . demanded
by rudimentary due process.” 17¢ Included are: (1) ** ‘the opportunity
to be heard' ™. .. ‘at a meaningful time and in a meaningful manner’ *;
(2) “iimely and adequate notice detailing the reasons for a proposed
termination”; (3) ““an eftective opportunity to defend . .. by presenting
. . . arguments and evidence orally"; (4) “an opportunity to confront
and cross-examine adverse witnesses®; (5) the right ‘'to retain an attor-
ney”; (6) a decision resting “‘solely on the legal rules and evidence
adduced at the hearing''; (7) a statement by the decision maker of “the
reasons for his determination and . . . the evidence he relied on’’; and
(8) **an impartial decision maker." 177

The supreme courts of several states have confirmed the principle
that the dismissal of a teacher without a hearing is a violation of due
process of taw.

11314, at 36.

See also McCarley v. Sanders, 309 F. Supp. 8 (M.D. Ala. 1970), holding that the due process
clause of the Fourteenth Amendment barred the Alabama senate from expelling a state senator who
was not formally charged or given an opportunity to confront or crass-examine witnesses appearing
before the senate investigating committee.

17438 U. S. L. Week 4223 (March 24. 1970).
11 14, 2t 4223,
118 14, at 4226.

17 1d, at 4226-27.
In concluding that “only a pre-termination evidentiary hearing provides the recipient with
procedural due process™ ({d. at 4225). the court notes that
. . . the crucial factor in this context — a factor not present in the case of the ... . discharged
government employee . . .—is that termination of aid pending resolution of a contraversy
over eligibility may deprive an eligible recipient of the very means by which to live while
he waits. (/bid.) (emphasis by the court)
This might at first glance seem to raise some question about the applicability of the holding to a
teacher case. However, the court mentions the factor only in connection with the relative need for
a pre- (as opposed o a post-) termination hearing. Having once resolved that issue, the court is
guided by other factors which “justify (b2 limitation of the pre-termination hearing to minimum
procedural safeguards.” (/d. at 4226.) (emphasis added)
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In Kuehn v. School Dist. No. 70 the Minnesota court held that the
summary dismissal of a nontenure teacher was invalid, notwithstanding
the absence of a statutory right to a hearing:

[Slince in dismissing a teacher the board acted in a quasi-
judicial capacity, plaintiff was entitled to notice and hearing
Yefore dismissal and . .. the action of the board in not proceed-
ing in this manner was lacking due process of law as arbitrary
and capricious. . ., . The denial of a hearing was conclusive that
the board’s action was arbitrary.17®

To the same effect is Johnson v. Board of Educ., in which the Ari-
zona court read the right to a prior hearing into a statute permitting the
dismissal of nontenure teachers, even though the statute did not ex-
pressly provide for a hearing:

[W]e hold that when a teacher's probationary . .. contract is to
be cancelled Le is entitled to present his position at a hearing
held for this purpose.1??

The fact that a school board promulgates and complies with its own
disciplinary procedures does not reduce its constitutional obligation —
the courts will review the procedures to determine whether they com-
ply with due process requirements. From the teacher’s point of view,
however, the existence of such procedures is significant, since a failure
by the board to comply might, in and of itself, constitute a denial of his
constitutional rights, Thus, the failure of the federal government to ac-
cord an employee charged with subversive activities a full hearing with
the right to c.0ss-examine his accusers, inaccordance with the govern-
ment’s published regulations, was held to be a denial of due process
even though the matter allegedly involved the natior.al security.’$® The
dismissal was reversed and the employee reinstated uriess and until the
government complied with its own regulations.

Similarly, in Murray v. Blatchford afederal district court determined
that the Peace Corps had failed to follow its own regulations in termi-
nating the plaintiff’'s employment.?8! The court, therefore, found it un-
necessary to deal with the general question of the ““minima required by

17822 N.W. 2d 220, 221 (1946).

172419 P. 2d 52, 57 (1966).

See also Schoo! Dist. No. I v. Thompson, 214 P, 2d 1020 (Col. Sup. Ct. 1950), in which the
school board had conducted a hearing prior to the dismissal of a nontenure teacher, even though the
statute permitted summary dismissal. The teacher alleged that the hearing provided did not meet the
requirements of due process, and the board contended that ro hearing was required atall. The Colo-
redo court specifically approved the decision in the KuveAn case and held that due process requires a
prior hearing. The couri concluded, however, that the hearing accorded to the teacher did meet the
necessary requirements.

188 Vitarelli v. Seaton, 359 U. S. 535 (1959).
181307 F. Supp. 1038 (D.R.1. 1969).
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due process in the context of a termination from Peace Corps sery-
ice.” 182 In concluding that the plaintiff had been denied due process,
it predicated its holding on the fact that the “‘agency has violated its
own regulatory framework for termination.” 183

1I1. CONCLUSION

The nature and purpose of this document should be correctly under-
stood. It is not intended as an advocate’s brief and, accordingly, we
have made no attempt to suggest new lines of legal exploration or
development. Although we have indicated what we consider to be the
more significant ramifications of the cases cited, our primary purpose
has been to report the law as it Las developed to date.

It should by no means be assumed that the holdings discussed rep-
resent in any sense the potential outer limits of constitutional protec-
tion for teachers. This is not a static area, :nd later courts undoubtedly
will have no hesitancy in discarding doctrines that fail to meet the
needs of the times —just as the courts of today have not hesitated to
reject the decisions of their predecessors. We may conclude with tke
observation that thc mode is change and the direction is toward in-
creased protection of teacher rights,

12 1d al 1052,
183 1bid. See alse United States v. Walsh, 279 F. Supp. 115 (1968).

4]




