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This unit is designed to encourage the students to
discover the relevancy of American democratic ideals to their daily
lives. It concentrates on the meaning of the fundamental freedoms
expressed in the First Amendment: freedom of speech, press, assembly,
petition, and religion. In addition, the student should receive some
concrete insights into the nature of our federal system, the role of

the Constitution, and the functioning of the judiciary. Through the

use of actual cases as documented in court decisions and the press,

it is hoped that the student will develop an understanding of the

concept of responsible freedom, and limitation of individual freedom
when its exercise conflicts with the freedom of others. Inherent in

this concept are the ideals of democratic society: respect for the
individual, equality before the law, protection of the general
welfare, promotion of law and order. The unit is designed primarily

for the non-college-bound students, i.e., those high school students

described as slow learners, under-achievers, culturally deprived,
disadvantaged, or alienated. (See SO 000 161 for a listing of related

documents.) (SBE)
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NOTE TO THE PUBLIC DOMAIN EDITION

This unit was prepared by the Committee on the Study of History,

Amherst College, under contract with the United States Office of Educa-

tion. It is one of a number of units prepared by the Amherst Project,

and was designed to be used either in series with other units from the

Project or independently, in conjunction with other materials. While

the units were geared initially for college-preparatory students at

the high school level, experiments with them by the Amherst Project

suggest the adaptability of many of them, either wholly or in part,

for a considerable range of age and ability levels, as well as in a

number of different kinds of courses,

The units have been used experimentally in selected schools

throughout the country, in a wide range of teaching/learning situa-

tions. The results of those experiments will be incorporated in the

Final Report of the Project on Cooperative Research grant H-I68,

which will be distributed through ERIC.

Except in one respect, the unit reproduced here is the same as

the experimental unit prepared and tried out by the Project. The

single exception is the removal of excerpted articles which originally

appeared elsewhere and ale under copyright. While the Project received

special permission from authors and publishers to use these materials

in its experimental edition, the original copyright remains in force,

and the Project cannot put such materials in the .public domain. They

have been replaced in the present edition by bracketed summaries, and

full bibliographical references have been included in order that the

reader may'find the material in the original.

This unit was initially prepared in the summer of 1966.
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This unit is designed to encourage the students to discover
that the ideals of American democracy which may seem abstract and
remote when seen in the pages of the text-book have a real rele-
vancy for them in their daily lives. Far from being mere abstrac-
tions these ideals are as real as the laws of our country and
the police who enforce them; as real as the protests and demon-
strations by which people struggle for these ideals, and the
riots and bloodshed that sometimes result; as real as the wars
fought to preserve them, and the lives lost in those wars.

Specifically, the unit concentrates on the meaning of the
fundamental freedoms expressed in the First Amendments freedom
of speech, press, assembly, petition and religion. In addition
the student should receive some concrete insights into the
nature of our federal system, the role of the Constitution, and
the functioning of the judiciary--in short, how the government
which runs their country operates and what this means for them.

This unit helps the students make these discoveries by
focusing on real events related to the freedoms listed in the
First Amendment. Through a study of these realistic materials,
it is hoped that the student will develop an appreciation for
the concept of responsible freedom and the process by which the
ideal of maximum freedom for each individual is limited when the
exercise of that freedom conflicts with the freedom of another
individual or group.

A major aspect of freedom is the guarantee of individual
and minority rights. Perhaps in no other place does the basic
democratic ideal of majority rule which reapects the rights of
the minority find better expression than in the First Amendment.
Inherent in this study of the concept of responsible freedom
are the ideals of democratic society3 respect for the individual,
equality before the law, protection of the general welfare,
promotion of law and order.

It is hoped that working with this living material will
assist the student in developing his skill in critical thinking
ond expression. It may foster an attitude of greater open-
mindedness and tolerance for opposing viewpointb. In addition,
in studying the thinking of some of the best minds in the na-
tion, the student may develop a respect and appreciation that
will elevate his value judgments.

This unit is designed primarily for the non-college prepara-
tory student, This type of student has been described as a "slow.
learner", as an "under-achiever", as "culturally deprived," as
"disadvantaged," and as "alienated." All of these terms describe
the student for whom this material is intended9 but it is impor-
tant to remember that all of the students do not meet all of the



descriptions. A student who is "slow" is not an under-achiever.
A student who is "disadvantaged" is not necessarily "slow."
Similarly, one who is "culturally deprived" need not necessarily
be either "slow" or an "under-achiever."

It is important for the teacher to remember that even in
a graded class or one that follows a "track system" there will
be, substantial differences in ability, background, and motivation.
With this in mind, the unit has been designed to provide suffi-
cient variety of materials for the teacher to differentiate among
the various categories of students.

Some of the readings are fairly brief, while others are
substantial in length, Some make their point clearly and openly
while others contain a variety of ideas requiring analysis and
evaluation, Thus the unit should be used with care. It is not
expected by any means that every student will be able to cope
with everything contained in this unit. To assist the student
a number of devices have been incorporated in the student manual.
In the first sections emphasis has been added by underlining
significant passages. This device has been employed to assist
the student in handling material of a type with which he has
had little experience. In a number of cases the opinions of the
Supreme Court have been supplemented by articles from national
magazines which summarize and highlight the key points. In a
few cases, the periodical coverage replaces the Court opinions
entirely. Despite this, some of the secondary goals and con-
cepts may be beyond the ability of the slowest students, but
the basic theme as detailed in the introduction should be within
the grasp of all.

With these considerations in mind, the teacher should be
prepared to differentiate, edit, eliminate or add material for
some students. No one can know a class as well as the teacher of
that class. With this in mind, we remind the teacher that all
of the material contained in the teacher's manual is merely sug-
gestion. He will have to make his own decisions as to its appli-
cability to his particular classes. In general the unit has .

been structured to begin with the section on Freedom of Speech,
Assembly, and Petition, but should it serve the need of the class
the teacher should feel free to rearrange the order in which the
unit is presented.

The following brief attitude check is included as a device
to enable the teacher to ascertain the feeling of his students
at or near the beginning of the unit, These questions, in a
simplified form, represent the issues around which much of the
unit revolves. It may well be of value to know the feelings
and conceptions or misconceptions of the students. The teacher
may want to use this attitude check again at the end of the unit.
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The students should be told that there are no right answers

and that they should give their own opinions.

People should be allowed to

criticize the government,

2. Communists should be allowed
to speak freely.

Only well-known groups should
be allowed to hold meetings.

4. Newspapers should just print
facts, not opinions.

5c The police should decide what
groups should hold public
meetings.

6. Movies and television should be
censored to make sure they are
"clean."

78 A person who admits to being a
communist should be allowed to
distribute literature.

8 A person who is against relit'
gion should be allowed to
publish and speak his opinions.

In time of war or serious
trouble9 the government should
have greater control over what
is said or written,

10. People should not be allowed
to picket the White House.

110 Demonstrations against United
States foreign policy should
be prohibited.

12. The government should treat
small and unusual religious
groups in the same manner as
it treats the well-known.

Agree, Disagree Not Sure
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13. A person should be punished for
what he does not for what he
says.

14. A newspaper that attacks a
famous person should not be
punished if it only states
its Opinion.

15. Books sold to children should
be censored, but not those
sold to adults.

16. An independent candidate for
office should not hold street
rallies the way a party candi-
date can.

17. The government should make
sure that radio and television
stations are neutral in poli-
tics.

18. The government should he pro-
hibited from helping reli-
gions.

19. The government should protect
peaceful demonstrations, even
those against what the govern-
ment is doing.

20. The Bible should be read in
the public schools.

Agree Disagree Not Sure
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FREEDOM OF SPEECH, ASSEMBLY, AND PETITION

An Incident

The brief episode which introduces the section describes a
blatant violation of free speech. It is included here to have
students identify the issue and identify with the topic, and
to have them take a stand on the issue.

sion:
Students might be asked the following questions for discus-

1. What is the real issue?

2. What are your feelings or beliefs about the real issue?
Why?

3. How do your beliefs about the real issue relate to the
events described?

4. If you were the principal at this school and the student
involved protested his punishment, what would you do?
Why?

Fdlowing the above line of questions, it would be hoped that
the students would articulate that the issue involved is free-
dom of speech. It is also hoped that students would state that
they believe that people should have freedom of speech. The
third question is suggested to begin the practice of making speci-
fic reference to the materials under consideration. The fourth
question prepares them for the role of the Supreme Court in the
cases immediately following.

In any case it is hoped that the students will identify with
the student in the episode and take a strong stand favoring free
speech,

auesh To, hat Violates Public Pe, ace

This portion of the unit introduces the idea of limits on
free speech and the difficulty of determining those limits. It
presents the concept of balance," that one right must not in
fringe on another. It emphasizes the reasons for and the impor-
tance of judicial dissent and illustrates the role of the Supreme
Court as an interpreter rather than as a maker of law.

The introduction presents a simplified but accurate summary
of an actual incident that resulted in a case which was appealed



to the Supreme Court, Feiner v. New York. In its decision in the
case the Court established the rule that freedom of speech could
not be used as a cloak to incitement of riot. This case gives
the students an opportunity to see some,of the complexity sur-
rounding the First Amendment and the hittoric reasons for some
restraint of what on the surface seems to be an absolute right.
It also provides an opportunity for students to develop skills
in the use of primary source material and in exercising inde-
pendent lenient. In this and other court decisions that fol-
low throughout the unit, the opinions have been excerpted to
present the essence of the case and the reasoning of the judges
and to eliminate side issues and legal terminology.

In addition, study of this case provides an opportunity for
students to examine the federal system. Feiner, convicted of
violating a New York statute, appealed to the Supreme Court on
the grounds that the statute was in contradiction to the First
Amendment guarantee of free speech. The First Amendment has
been made applicable to the states by the Fourteenth Amendment
which says that no ptate may deprive a person of life, liberty or
property without due process of law.

Suggested Procedures:

1. Give the students an opportunity to read the descrip-
tion of the incident and to formulate answers to the personalized
questions contained in the student manual.

2. To clarify the issue before reading the opinions, the
students could be asked "What do you think is the main issue on
which the Supreme Court decided the case? Why?" This question
should emphasize that the Supreme Court is not interested in
whether or not Feiner is guilty of disorderly conduct but in
whether or not the statute under which he was convicted conflicts
with the First Amendment.

3. The relationship between the Supreme Court and local
government and some of the problems inherent in a federal form
of government can be brought out by asking "How could Feiner
appeal to a Federal Court if he was accused of breaking a New
York State law?"

4. Give the students an opportunity to study the opinions.
On this first case it is suggested that this be done in class so
the teacher will be available to help with any difficulties which
may arise. Notice that the selection does not identify which
Justice is speaking for the Court and which is in dissent.

5. Topics for class discussion:

a) Which opinion do you think speaks for the majority?
Why?



b) Which opinion do you agree wish? Why?

c) If you believe Feiner was guilty9 how would that
decision affect other speakers? How might it affect you?

d) If you feel he was innocent, what should the police

have done? What if there was a riot?

After discussing these topics the students should realize
that decisions of the Supreme Court establish precedents which
will be observed by Federal Courts throughout the nation and
that, if the New York statute is upheld, it would encourage
other municipalities to enact similar legislation.

In this case the majority held that Feiner was guilty. The
Court thus established the guideline that freedom of speech could
not be used to incite riot, especially on a public street.

auegh ,That Creates Public Ana=

The case described in this reading bears many resemblances
to the Feiner case. Yet the Supreme Court could see enough es-
sential difference to grant certiorari and receive the case on
appeal. In this case, the majority held that stirring unrest and
controversy was a proper function of free speech and that the
disturbance had not yet reached such proportions as to constitute
a riot. The fact that this was an indoor meeting and therefore
not likely to involve the casual passerby seems to have been a

crucial point. This case was included to give the students fur-
ther experience in studying decisions and in discovering how
difficult it is to render a decision that will cover all future
events which will of necessity differ in detail and degree.

It is expected that the students will find Terminiello a
much more hateful character than Feiner and that they will dis-
play righteous prejudice against him. The questions that follow
the presentation of the case yet precede the opinion and dissent
are designed to give the students an opportunity to articulate
their feelings and prejudices.

Suggested Proceduress

1. The introduction and descriptions of the case should be
given as an assignment. The students should be asked to answer
the questions which follow the description of the case. These
questions should help clarify the students thinking and provide
motivation for study of the Court °s opinions.
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2. After the decisions have been read, the following ques-
tions could form the basis of a class discussion:

a) Why was Terminiello not guilty if Feiner was?

b) Does the fact that this was an indoor meeting make

any difference?

c) What did Jackson mean in his discussion of the im-
portance of the manner and tone of a speaker? Can a person's
gestures and way of speaking change his meaning? What does this
mean for the law?

d) Do you think it is possible that the beliefs of the
speaker could have influenced the Court? Do you think the fact
that the crowd outside may have been at least partly procommunist
influenced the Court? Should it?

e) What does the fact that the Court divided 5-4 suggest?

It is expected that many of the students will have difficulty
in accepting the acquittal of the defendant Terminiello, especially
in view of Feiner °s conviction. The students can be given an
opportunity to examine this apparent contradiction and reversal
on the part of the Court which may aid them in seeing some of

the subtlety and complexity with which the Court must grapple.
It might be helpful to remind them that after nearly two centuries
the Court is still grappling with the need to define exactly the
eaning of the First Amendment.

To give the students a further opportunity to comprehend the
basic conflict, three brief quotations from eminent jurists are
included at the end of the reading. The students could be asked
to read these as an assignment and to write a brief paper:

1) I agree with paragraph(s) because 00000000000

2) I disagree with paragrapb(s)... because ..........

Students might also be asked to prepare a list of words and phrases
whose meaning can be altered by the expression, tone or manner
of the speaker. These phrases demonstrated in class should prove
revealing to many of the pupils an0 re.enforce the need for cau-
tion in making quick decisions. Consider, for example, the com-
mon classroom expression, "the period is almost over."
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March las Through Dixie.-First Amendment Style

The Edwards Case was included to help students see the working

of precedent in Court deliberations. Notice that in reversing

the conviction, the. Court not only cited the Terminiello case in

which the defendant was similarly acquitted, but also differentiated

between this case and the Feiner case where the conviction was

upheld. This reading coupled with earlier ones should help to

clarify for the students the manner in which the Court makes

distinctions which become incorporated into the "law of the land."

The students will probably empathize with the students in

the case. They may also be sympathetic to the cause. It is

therefore suggested that students be encouraged to discuss the

fact that the applicability of the guarantees of the First Amend-

ment are not determined by the popularity of the speaker or the

issues under discussion.

The following underlying themes that can be woven into class

discussionsg the interdependence of freedoms, the close rela-

tionship between free speech and free assembly, the doctrine that

this is a nation of law, not of men; the principle that the

cause does not matter much as the equitable application of

the law; and understanding the role played by precedent despite

the fact that each court case is separate and distinct.

Suggested Froceduress

1. At this point a worthwhile discussion as to the nature

of a majority could be developed from the fact that a majority

of the community was opposed to the demonstration. Such a dis-

cussion should touch upon, the limitations which minority rights

and the rights of the individual place on the exercise of majority

rule.

29 The class should decide what basic issues were involved

in the Edwards case. Note that, in addition to freedom of speech,

freedom of assembly and the right to petition for redress of

grievances are raised. Should a song be included under the guar.

antees of free speech? A picket sign?

3. How would this decision affect the situation in South

Carolina? In the rest of the country?

4. How do you think the Supreme Court would have ruled if

this had been a demonstration against civil rights?
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The First Amendment-4004000 Times A Daz

This selection is included to give the students a further
opportunity for seeing the First Auendment freedoms in action.
It also gives the students an opportunity to see the concept of
"equality before the law" in operation and to realize that the
law would measure this greatest single demonstration with the
same yardstick as the much smaller one described in the previous
selection. Indeed this spectacular event involves many of the
same constitutional questions as those raised by the Terminiello
or Feiner incidents. The students may well be caught up in the
drama and spectacle of the event and perhaps be influenced by
the host of celebrities that were present.

Suggested Procedures:

1. Following the reading these questions might serve as
a basis for discussion:

a) Why was the March called? Are there other ways in
which the same purposes can be achieved?

b) To whom was the March directed? Why did the March
attract so much attention? Was this attention wanted?

c) Why was Lewis persuaded to tone down his remarks?
What might have happened if he had delivered his speech as
originally planned?

d) What chances did the leaders of the March take?

e) What were the immediate results of the March? What
were the possible long-range results?

2. Have the students reread the selection looking for
"loaded" words and phrases. Have them see if they can locate any
editorializing or opinion. See if this in any way changes their
opinion of the march.

3. Arrange a debate on the proposition: "Resolved, that
this class would support and participate in another such march,
if called."

4. Ask the class to consider what effect, if any, there
would have been on the March if the Edwards case had been de-
cided the other way.



The First Amendment--Southern Style,

As in the case of the Washington March, the March on Selma
provides a dramatic example of freedom of speech, of assembly,
and of petition. This selection thus emphasizes and reenforces
the points made earlier in the unit. In addition, because the
Selma March took place in the state of Alabama in a hostile en-
vironment, the elements of danger and personal commitment tend
to be stronger, Most students will probably empathize with the
marchers and sense the frustration and determination that this
group experienced in this undertaking. At the same time it is
hoped that the class will be able to see the march as an ex-
pression of freedoms guaranteed by the First Amendment.

In addition it is hoped that the class will develop an aware-
ness for such a basic consideration as the concept that "free men

are responsible men," that they have an obligation to work with-

in the law and to use legal means in their struggle for changes
and improvements.

Suggested Procedures:

The questions which precede the reading of the report on
the Selma March are designed to bring out the student's feelings

both as to the March and as to how the student would react to

the larger question of protecting individual rights. After these

reactions have been discussed, the following questions are sug-
gested for further consideration:

1. As far as the Bill of Rights is concerned, are there any
differences between a March held in Washington, D.C. and one held

in Alabama?

2. Since the State government was against the purpose of
the March, why was it held in the first place?

3. Since the March was held in Alabama, why were United
States Marshals and federal troops present? How does their
presence fit into our federal form of Government?

4. If the murderers of Mrs. Liuzzo were not prosecuted by
the state, could the federal government act?

5. What are the implications of the remarks "An inaugura-
tion crowd may look like that in a few years" and "That's quite
a crowd?"
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Free Speech--And How!

The selection is an obvious collection of distortions, half-
truth and innuendos. Most students will be able to see the mo-
tiVes of the Congressman, and this will provide an excellent
opportunity for them to see how a propagandist can make his
points without being caught in a specific lie. This use of free
speech should dramatize for the students some of the reasons for
the arguments against considering as absolute the rights guar-
anteed by the First Amendment. This selection raises the addi-
tional point of the constitutional guarantee of immunity which
is extended to Congressmen.

Suggested Questions for Discussion:

1. Why do you think the Constitution makes Congressmen
immune from responsibility for their statements? Do you think
this is a good idea? Why? Why not?

2. If someone else had made Dickinson's remarks, or if
he repeated them outside Congress, could anything be done to
him?

3. What would you have done if you were a member of Con-
gress and were present when Dickinson spoke?

4. Assuming that Dickinson knew that he would be attacked
in the press for his statements, why do you think he made those
statements? To whom was he speaking?



THE FIRST AMENDMENT AND NATIONAL SECURITY

Don°t Shout Hutto'

The Schenck case, a land.mark decision, introduces the "clear
and present danger" doctrine which is attributed primarily to
Holmes but supported by his colleague Brandeis. This presents
a major and controversial limitation to the First Amendment.
This doctrine cited in a number of subsequent decisions, provided
a legal basis for later legislation such as the Smith Act which
made it a crime to attempt to overthrow the government by force
and violence. It is clear that this decision could serve as a
weapon against subversion and open rebellion. The difficulty,
as usual, lies in applying general doctrines to specific cases.
There are endless degrees of advocay ranging from open action to
theoretical conjecture.

Holmes himself pointed out that in reaching his decision he
had placed considerable weight on the fact that the United States
was at war. The Court might well have reached a different deci-
sion had the case arisen in peace time. Nevertheless, the Schenck
case set a powerful precedent. This raises some basic comidera-
tions that could serve as the basis for fruitful class discussion.
These include the idea that majority actions are often temporary
in nature, but the results are often with us after the majority
has melted away, that the action of the Court in limiting the
freedom of one limits the freedom of all, and that there is no
appeal from the Supreme Court except by amending the Constitution
itself.

Suggested Proceduress

The following questions raised by this case make good points
for class discussion or assignments:

1. How do we decide if there is a clear and present danger?

2. If one person says he favors a Communist revolution in
America, does the doctrine apply? If 10 say it? Or 100? Or 1000?

3. If official Communist teachings advocate revolution,
does this mean that every person who joins the Communist party is
necessarily a subversive? What about people who favor Communism
but are not members of the party?

4. How would this doctrine effect a Nazi or Fascist type
organization?

5. Should this doctrine, if applied, be used differently
in time of war than in time of peace? In time of national



emergency?

6. Should favoring revolution in itself be a crime or should
only actually attempting revolution be so considered?

There will no doubt be wide disagreement among students on

these questions. This should be encouraged as it lays the basis
for consideration of future events, many of which have aroused
wide controversy in the Court and in the nation. It should be
stressed that there are no "right" answers to many of these
questions.

Not a Blank Check

The Schenck case established the principle of "clear and
present danger." In the Gitlow case we see a defendant acting
in the same way that Schenck did. By his own writings he is
admittedly working for the overthrow of the United States gov-
ernment by force and violence. The difference between the two
cases makes a vital point. Schenck's activities occurred during
wartime, Gitlow's when the nation was at peace. It was diffi-
cult to see how Gitlow's small group could pose a realistic
threat to the United States. We are therefore, faced with the
need of determining how real and how imminent a threat to the
government must be before the Supreme Court, using the "clear
and present danger" doctrine, may uphold the constitution Aty
of a law which prohibits such activities. In short, did the
Commtinist party pose a sufficient threat to the United States
for it to be restrained? The majority thought so. Holmes
could not see the urgency and dissented. Thus we have another
example of "balancing."

Suggested Questions for Discussion:

1. How do you know when a group is strong enough to
present a "clear and present danger?"

2. Referring to the Manifesto, Holmes said ". . . it had

no chance of starting a conflagration." Suppose if he had said

. . . it had slight chance of starting a conflagration." Would
this change affect the decision?

3. The majority opinion stated ". o * the freedom of speech
and of the press . o . does not confer an absolute right to

speak or publish, without responsibility." Do you agree with this
opinion? What does rresponsibility" mean?
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L Should the fact that Gitlow acted in peace time while
Schenck was convicted during World War I make any difference?

5. Could the law under which Gitlow was convicted be used
in other types of activities? A race rioter? A demonstrator
against United States foreign policy?

A Freedom Is A Freedom Is a Freedom

This selection is a substantial one. Although it has been
heavily excerpted, both the length and the vocabulary may make
it difficult for some of the students. The essential point,
however, is a vital one and should be within the understanding
of a slow student. Justice Black contends, and his long tenure
on the Bench attests to his conviction, that the Bill of Rights
freedoms are just thatabsolute freedoms which the government
may not restrict. His viewpoint, therefore, contrasts with the
bulk of the material that we have been reading which is mainly
concerned with whether and how the freedoms should be limited.

Through a fictitious case he attempts to show the dangers
of "balancing." He contrasts this with the lesser dangers of
allowing maximum freedom for the individual citizen. The sim-
plicity of his arguments are attractive and should prove so to

the student. While the students would be traveling in distin-
guished company if they accepted his thesis, they should be com-
pelled to put it to the test.

Suggested Proceduress

Following are brief descriptions of five incidents in which
the citizen, should he be taken to court, could plead the First
Amendment. In relation to each situation the students could be
asked to answer the following three questionss

a) How would a judge who believes in "balancing" decide?
b) How would a judge who believes in "absolutes" decide?
c) How would you decide? Why?

1. A person reads Lenin's books which teach violent revo-
lution and says, "Lenin is right."

2. A bookseller sells Communist books that teach violent
overthrow of the government.

3. A person writes a leaflet that states, "The only way
to convince the mayor to get busy on slum clearance is to set
fire to the slums."
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4. A street corner speaker says, "The mayor and the whole
gang in city hall are just a pack of crooks and racketeers.
They'll let you get away with anything if yo# pay enough."

5. A union leader writes in the union paper, "We are going
out on strike. Even if the Courts order us back to work we
will stay out. They can't put us all in jail and if they could
who would do the work?"

It's Clear and Its Present

The Dennis case whiahLresalted)tnithei,oOnviction of the top
Comtutists tivithei.UnitedaStOes, had been the center of a Con-
stitutional controversy. The Smith Act, under which the Com-
munists were prosecuted, makes it a crime to teach or to advocate
violent overthrow of the government, whether or not such over-
throw has actually been attempted. Since teaching and advocacy
of necessity involve freedom of speech and of the press, a
Constitutional question arises. While all of the Justices agreed
that Congress has the authority to protect the government, they
did not agree that the actions of the Communist Party justified
prosecution. The dissenters viewed the precedent set in the
Dennis case as establishing a dangerous pattern which could
possibly lead to the suppression of any unpoptlar idea. On the
other hand, the majority considered that this danger was out-
weighed by the necessity of defending the government against a
dedicated enemy, holding thet it would be foolhardy to allow
the Communist Party to use the First Amendment as a cloak under
which it could build strength until it was ready to foment re-
volution.

Because of the significance of this decision and the com-
plexity of the issue most of the justices elected to write indi-
vidual opinions. Presented at some length are portions of the
majority opinion written by Chief Justice Vinson and Justice
Douglas' dissent. To assist any student having trouble with these
readings, two briefer articles from national magazines have been
appended.

Suggested Procedures:

le Questions for Discussion:

0 If the leaders of the Party were convicted; should
the ordinary members have, been prosecuted as well?



b) Suppose the Party issued a statement saying it no
longer believed in violent revolution. Would this change the

situation?

c) Does the fact that the Communists only believe in
revolution and have never attempted one in the United States
make a difference?

d) Suppose the United States and Russia became more

friendly. Should this make any difference in our treatment of

Communists in America?

e) What did Justice Douglas mear by the statement,
"Once we start down the road we enter terriory dangerous to
the liberties of every citizen"?

2. As an assignment the class could be asked to suggest
provisions for a law that would protect the government against
rebellion and yet not infringe the rights of the people.

3. Assume that a member of the class was a member of an
extremist racial group that advocated establishment of a separate
state for Negroes and that he had been arrested for advocating
the overthrow of the government. With the class sitting as a
Court, have one student conduct the prosecution and another de-

fend the accused.

Come Out and Fight

It is obvious in this, and in the earlier readings in this

section that a good deal of confusion and contradiction is con-

tained in the record of the Court on the subject of control of

Communist subversion. This confusion will undoubtedly be re-

flected in the classes response. Students customarily expect
to find a "right" answer to every problem. Here there is no
'right' answer, indeed there may not even be a satisfactory one.
The principal point in this and in the preceding lessons is the

difficulty of translating into practical, workable terms such
an ideal as freedom, an ideal which sounds so simple. It is of

value to remind ourselves that this is a never-ending process.
The Commonweal selection in this lesson puts it succintly! "In-

volving as they do classic questions concerning the relation of

the individual and the State, of the demands of freedom and the

necessity for security, the decisions are admittedly complex.
They fall into that large area where there are no simple, clear-

cut answers, that area occupied by profound problems that will

be forever debated because they can never be finally settled."
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The crux of the decisions discussed in these selections is

that there will be some regulations of the Communist party, not

nearly to the extent that the F.B.I. or some Congressional Com-

mittees would like, but more than a complete libertarian would

approve. This may be as close as we can come to a solution; suf-

ficient restraint to safeguard the nation °s vital interests with

a watchful eye on the dangers that such restraints pose to the

First Amendment freedoms of all citizens,

Suggested Procedures:

1. Questions for discussion:

a) Of what significance is the fact that as of 1961, the

Communist Party had been fighting the law for 11 years--and the

fight was still not ended.

b) Does the fact that the Court decided these cases by

a vote bear any implication for the future? Does this tell us

,anything about the issue in these cases?

c) The 2521monitl.
editorial said that these cases fall

into that large area where there are no simple, clear-cut answers,

that area occupied by profound problems that will be forever

debated because they can never be finally settled. What does

this statement mean? Can you think of a way to settle the

problem?

d) If you were a lawyer for the Communist Party, what

advice would you give it as to how the leadership should behave?

If you were a government lawyer, what evidence would you want

before you went into Court?

2. Ask the students to write a paper discussing how threats

to national security are handled in authoritarian states. Com-

pare their methods with those used in the United States. Which

are more effective? Whioh do you prefer? Why?



19

THE FIRST AMENDMENT 02 SLANDER, LIBEL, AND CENSORSHIP

Free Speech.-From Out of the Sewer

This selection, which is concerned with group libel and
slander, opens a new aspect of our study, but the issue remains
the same, We are once again faced with the problem of conflicting
rights. In this instance we are faced with the need of protecting
the First Amendment freedoms of the citizen while preserving law
and order. To some it may seem that the only way to accomplish
this is to limit free speech and free press. The following case
may be compared with the Terminiello case studied at the beginning
of the unit.

Suggested Procedures:

1. Topics for Discussion:

a) What did Justice Frankfurter mean when he said that
people's reputations are bound up in the groups to which they be.
long?

b) The majority decision put great emphasis on the fact
that there is a long history of racial trouble in Chicago. Do
you think that fact should influence the Court when it is con-
sidering a Constitutional question?

c) What dangers does Justice Black point to in his

dissent?

d) Should the Supreme Court be influenced by the ex-
pressed will of the legislature?

20 Assignment Topic:

Since local officials have the responsibility of protecting
the citizens of their community, what means are at their disposal
for preventing trouble between various groups? Are there any
ways of achieving harmony without infringing someone's rights?
Are there any ways in which the First Amendment can be used to
further harmony in the community?
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All The News That's Fit to Print--So Print It!

The line between freedom and license in the realm of libel
and freedom of the press is illustrated by a case brought against
The New York Times by five local officials in Alabama who felt
they had been defamed by the material contained in a paid adver-
tisement run in the paper. The primary issue was not the speci-
fics of the advertisement but the degree of responsibility of a
paper for its contents.

At the heart of the matter was the recognition that one of
the cornerstones of a free country is a free press. Yet, there
is a difference between a free press and a responsible one. No
one considers criticism end comment as abuses. However, as with
so many other issues, how far can one go? Must the comment be
true? Can it be opinion? Can allegations be made with impunity?

The Supreme Court has ruled that in commenting on public
officials only actual malice is libelous. Since malice is a
matter of intent, it is almost impossible to prove. The net re-
sult of this decision is to allow almost absolute freedom in
writings concerning public officials and policy. By way of
justification, the decision cites the need for full and free
debate of all matters of public concern and the fact that public
officials have access to means of responding. The same wide
latitude does not apply to attacks on private citizens.

Suggested Procedures:

1. Topics for discussion:

a) Why do you think there is a distinction made be-
tween criticism of public officials and criticism of private
citizens?

b) The press and periodicals were almost unanimous in
hailing this decision as a great victory for freedom. Why do
you think they were so enthusiastic?

c) Do unfounded, distorted and unfair attacks on a
famous person always hurt that person?

d) What would have been the result if the judges had
ruled the other way?

2. Class exercise:

a) Have each student select a well.known figure and
.write a brief paper criticizing him. Ask the student to specu-
late what might result should the paper be published.
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Sex is Art--Sometimes

Except for an occasional dissent (see Justice Douglas' opin-
ion), there is almost unanimity on the point that obscene litera-
ture is not protected by the First Amendment, The remaining
problem is deciding what is and what is not obscene. The Roth

case established three guidelines for determining obscenity. The

work must appeal to the prurient interest to be termed obscene.
It must be considered as a whole and not in isolated bits. Con-»

temporary community standards are to be used, rather than basing
the decision on what may be harmful to the young. Since all
three tests must be applied before a work can be considered ob-
scene this has lead, in the name of free press, to a substantial
loosening of standards in the past decade.

In addition to demonstrating the working of the First Amend-
ment this selection can be used as a device for a study of the
federal system. Almost every state and municipality has re-
written its statutes to comply with the guidelines set in the

Roth case.

Suggested Questions for Discussion:

1. Do you think there should be different standards for
different people, children and adults, for example? Who should

set these standards?

2. Do you agree with those who feel that books dealing
with sex encourage people to become sex offenders?

3. If the standards were made much stricter, do you think
anything of value would be lost?

4 How do you feel about Douglas's statement that we should
not regulate sex literature any more than we regulate literature
dealing with other subjects? What would the result of such a
decision be?

5. What do you think of the suggestion put forward in
Commonweal that the problem be dealt with in regular trials as
individual cases came up?

6. What does the phrase "contemporary community standards"

mean? Do these standards change from place to place? From time

to time?
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The First Amendment auk To the Movies

The issues raised in "The Miracle" case are subtle and com-
plex. At one and the same time the Court had to deal with the
question of the extension of the First Amendment to movies, the
problem of censorship, and the issue of sacrilege. Is the
charge of sacrilege sufficient to warrant infringement of free-
dom of the press? If so, what constitutes sacrilege, and who
shall decide? Indeed, what is religion? Could a small obscure
sect bring such a charge?

We are faced here with a curious conflict between two First
Amendment guarantees, those pertaining to speech and to religion.
If the Court banned the film, was it not in effect "establishing
religion"? If it permitted the film to be shown, was it not
leaving the door open to a charge of allowing attacks on reli-
gion and thus not permitting "free exercise" of religion?

Suggested Questions for Discussion:

1. Who should decide what is sacrilege? The Court or the
Church? Suppose one religion thinks some film is sacrilegious
and another doesn't? Suppose the only ones opposed to a film
are a small, obscure religious group.

2. What does the fact that the decision was unanimous tell
you about the thinking of the Court on censorship questions?

3. What do you think a religious group should do about a
film it finds offensive? What should an individual person do?

The lizEbAmendment--Patron of the Arts

This case discussed here bears many resemblances to "The
Miracle" case. Here, however, this issue is morality rather
than sacrilege. The Supreme Court was called upon to uphold the
banning of a film which condoned an immoral act, adultery. The
Court unanimously decided that the State of New York had no power
to ban showing the film, giving varied grounds for this deci-
sion in six concurring opinions.

Suggested Questions for Discussion:

1. What is the difference between "immoral" and "obscene"?
Are these separate questions? Should they be handled separately/

11
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2. How would this decision effect a film dealing with drug
addiction? With perverted sex? With lying or cheating? Should
movies deal with such subjects?

3. Should anybody havo the right to ban a movie on moral
ground? If so, who should have this right?

4. Suppose the leader of your church denounced a movie
as immoral and told all the members not to see it. What would
you do? How would you feel about his act?

The Law Comes First

In the selections read earlier the Court had substantially
loosened the bonds of censorship and extended the First Amend-
ment guarantees. In 1961, the Times Film Corp. attempted to
remove the last major censorship device on the movies. The
Chicago ordinance which required previews by local censors be-
fore a film could be displayed was typical of a great many
local regulatory devices. The film distributor refused to sub-
mit his film, claiming that this amounted to pre-censorship or
prior restraint9 a practice specifically declared unconstitu-
tional by the Supreme Court with regard to books, since objec-
tions to the film had been raised on the grounds of obscenity
or immorality. The Court upheld the Chicago statute by a narrow
5 to 4 decision. In doing so, the Court once again refused to
interpret First Amendment guarantees as absolute.

Suggested Procedures:

1. Questions for Discussions

a) Why do you think the Court decided that movies had
to be previewed, when books do not?

b) If the decision had gone the other way, would this
have meant that the movies could have shown any kind of pictures?
What control would be left?

c) What do you think of the dangers of having a licensing
scheme applied to other means of expression as mentioned by Jus-
tice Warren?

d) If there is going to be previewing, should it be
done in spec rate localities? What would happen to a film if most
reviewers approved, but a few did not?
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e) What effects might this decision have on the type

of movies made?

2. Since this is the last lesson in this section, the class
could be asked to write a brief paper discussing censorship.
Should there be censorship? Who should do the censoring? What

should be censored? What are the advantages and disadvantages
of a system that allows censorship and of one that does not?
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FREEDOM OF RELIGION

Who. gam the Liam?

This reading provides a vivid picture of how the phrase
freedom of religion has been defined. It has come to be in-
terpreted as "separation of Church and State," meaning that
government has no role in the religious life of its citizens.
This interpretation receives a concise and accurate statement
in the opening section of the majority opinion written by Jus-
tice Black in the Everson school buss case. Left undetermined
are the limits of governmental activity in areas which might
touch upon "establishing religion." There also remains the
need for adjudication when the religious practices of one group
conflict with the rights of other people.

Suggested Questions for Discussion:

1. Do you agree that government aid to a religion "establishes"
religion? Suppose all religions are treated equally and are all
helped in exactly the same way?

2. What is religion? Does a small, obscure group that has
"strange" beliefs constitute religion?

3. Suppose a religious group believed in human sacrifice
or ceremonial suicide. Would the government be guilty of violating
the Constitutional guarantee of "free exercise of religion" if
it interfered?

4. If not allowing the buses to be used made it impossible
for some children to go to the religious school, would the gov-
ernment be "against" religion?

5. Since the families of children attending religious schools
apy the same taxes as everybody else, should they be allowed to
use the public school facilities like everybody else? If they
don't take advantage of the public school system should they be
excused from paying certain taxes?

6. Why was the idea of "separation of Church and State"
built into the Constitution? Is there anything in early Ameri-
can history to account for it? Is this still the best policy
today? How else could the matter be handled?
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Does God Go To School?

In the Everson case, despite the fact that both the majority
and minority opinions reaffirmed the principle of separation of
Church and State in ringilig terms, the majority upheld the con-
stitutionality of using the buses to provide transportation for
religious school children. Here the issue was more substantial,
Could the school buildings, and compulsory education law be
utilized for religious instruction on a released time basis in
the public schools themselves. The Court said that this violated
the First Amendment.

The articles that follow the opinion appeared in Christian
Century. They provide a good discussion of the constitutional
question involved and analyze the Court's thinking. Again we
see the Court striking a middle ground that does not satisfy
either extreme.

Suggested Questions for Discussion:

1. Topics for discussion:

a) Does the decision which outlaws religious classes
in school also prohibit teaching about religion?

b) Suppose a majority of the school officials and
parents said they wanted religious instruction in the school.
What could they do?

c) Does it cost the school anything to let the religious
groups use the building? Does this matter?

d) Suppose the Churches paid for the use of the school.
Would this change the situation?

Does The School Go To God?

This lesson provides a vivid demonstration of the actual
functioning of our federal system and the role of the judiciary
in it. The McCollum case had seemed to settle the question of
release time. However, this is far from so. The decision in
the McCollum case had ruled that there could be no released-time
religious education in the schools. It did not specifically
outlaw all released-time education. Various localities, desiring
to keep the practice, adopted their released-time religious edu-
cation in order to comply with the Court ruling without ending
the various programs. The Zosach case concerned a program run
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on school time but in Church facilities. This case demonstrates
the never-ending task of the Courts as cases on the same subject
keep coming up, each with some variation. It is through the
study of these variables that we can detect the guidelines that
the Court sets up and see how the Court balances opposing claims.

Suggested Questions for Discussions

1. Does the fact that the classes were held outside of
school mean the school had nothing to do with them?

2. Were the children who did not attend the outside classes
being hurt in anyway? If they were, does this mean that govern.
ment was unfair to them by allowing the outside classes on
released-time?

3. Is there a difference between helping religion and
cooperating with it?

4. Should schools excuse pupils on religious holidays,
even if the school is open that day?

5. Are children who follow no religion being injured if
the schools encourage religious observances?

There's, a Time and Place for Everything

In many ways this final case presents a more dramatic and
vivid picture of the First Amendment in action than any we have
studied. The case centers around an innocuous one line, 22 word
prayer which was permitted in the New York State school system
until outlawed by the Supreme Court as a clear violation of the
ban on the establishment of religion as contained in the First
Amendment.

The articles included here, while scholarly and thoughtful,
reflect the emotionalism and near hysteria which has surrounded
the case. More important, they give a dramatic picture of the
workings of the Supreme Court. All three articles see broad
implications in this decision and long-range effects, ranging
all the way from constitutional amendment to a complete banning
of religion in public life, indeed possibly a banhing of all
moral and ethical teaching as well.
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Suggested Procedures:

1. The article from the New Republic might well be read
and discussed in class. This should provide an excellent review
of the material in the entire unit and also help with a difficult
selection. The following questions can be raised:

a) Why does the New Republic, suggest that the Court
might have been wiser not to have heard this case? Do they
have n right to refuse to hear cases? What does this mean?

b) Do you agree, that as far as prayer in the school
is concerned, the decision will have little effect? If they
are right, what does this tell you about the role of public opin-
ion?

c) Why does the article fear that the decision will
have strong effects on aid to education bills? What is the con-
nection?

d) If this decision ie really unpopular what can be
done about it? Is the Supreme Court concerned with popularity?
Are the Justices effected by the thinking of the people?

2. After having discussed the New Republic article, the
students should be asked to express their opinion. Those that
support the Court decision should be assigned the Commonweal
article entitled "State-Sponsored Prayer" while those opposed
should read the second Commonweal, article, "The Forbidden Prayer."
The following class period could be devoted to a class debate,
in which each student should be prepared to defend his stand.
By having to defend his position, the student will not only have
to clarify his thinking on this point, but also call upon his
knowledge of all of the issues raised in earlier sections of
this study supported by the specific information acquired.
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FREEDOM OF SPEECH, ASSEMBLY, AND PETITION

The first ten amendments to the Constitution constitute the so-called

Bill of Rights. The first of these amendments contains exactly 46 words.

In its entirety it says--"Congress shall make no law respecting an establish-

ment of religion, or prohibiting the free exercise thereof; or abridging the

freedom of speech, or of the press; or the right of the people peaceably to

assemble, and to petition the Government for a redress of grievances."

Enough of the people alive at the time of the writing of the Constitution

felt so strongly about the need for a Bill of Rights, that had it not been

added it is doubtful if the Constitution would have been adopted at all.

The freedoms guaranteed by the First Amdndment have often been called

the "Great Rights." They affect each American in his daily life. Whether

he knows it or not, the life of each citizen would be quite different were

it' not for these 46 words.

In the readings that follow you will study a number of actual cases, some

of which may be familiar :already. Each of these illustrates' one way in

which the First Amendment has been interpreted and how it effects the daily

life of the average American.



An Incident

A group of students eating lunch one day in a school cafeteria were

talking about the school and what it was like to be a student there. One

boy said, "There are many things that could be improved here." The others

agreed. At that moment a teacher passed the table. He told the boy to stop

talking, to move to another table, and to see him after school. After school

he gave the boy detentions for "speaking about things he didn't know and

causing trouble."

1. What is the real issue?

2. What are your beliefs about the real issue? Why?

3. How do your beliefs about the real issue relate to events in the case?
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Speech That Violates Public Peace

A young student, using a loud-speaker, addresSed a crowd of about 75
people on a street-corner in the down-town district. During the course of
the speech, the speaker became very excited and referred to the President
of the United States as a "bum." He used similar expressions for the mayor
of the city and for other local officials. He said, "the American Legion
was a Nazi Gestapo" and that Negroes don't have equal rights and that they
dhould ritse up and "fight for their rights."

There was heckling, and angry murmurs arose from the crowd. Some seemed
to agree with the speaker, and others were against him. There was some loud
talk from the audience but no real fighting. One man in the crowd became
particilarly angry and told a policeman that, if the law didn't stop the
speaker, he would do it himself. At this point the policeman interrupted
the speaker and told him to stop. The speaker refused. The policeman
then arrested him on a charge of disorderly conduct. After a trial, he was
convicted and sentenced to city jail for 30 days. His lawyer appealed the
decision. Eventually the case reached the U.S. Supreme Court for final
decision.'

Questions to Help you Decide:

1. If you were in the crowd and disagreed with the speaker, what would you
do? What if you agreed or were just interested?

2. If you were the policeman, how would you handle the speaker? The crowd?
The man who threatened the speaker?

3. How would you feel after the speaker was arrested? How could he be arrested
if all he was doing was speaking?

1Feiner v. New York, 340 U.S. 315 (1951).



The Supreme Court Speaks

In deciding the case just described the Supreme Court divided 6 to 3.

One judge, Chief Justice Vinson, felt the speaker was guilty:

The police made no effort to interfere with petitioner's speech,

but were first concerned with the effect of the crowd on both pedes-

trian and vehicular traffic. . . . We have the impression that he was
endeavoring to arouse the Negro people against the whites, urging

them to rise up in arms and fight for equal rights. . . . Some of the

onlookers made remarks to the police about their inability to handle

the crowd and at least one threatened violence if the police did not

act. There were others who appeared to be favoring petitioner's

arguments. Because of the feeling that existed in the crowd both for

and against the speaker, the officers finally "stepped in to prevent

it from resulting in a fight.". .

Petitioner was accorded a full , fair trial. The trial judge heard

testimony supporting and contradicting the judgment of the police officers

that a clear danger of disorder was threatened. . . . (The) trial judge

reached the conclusion that the police officers were justified in taking

action to prevent a breach of the peace. . .

We are well aware that the ordinary murmurings and objections of a

hostile audience cannot be allowed to silence a speaker, and also are

mindful of the possible danger of giving overzealous police officials

complete discretion to break up otherwise lawful public meetings. . . .

It is one thing to say that the police cannot be used as an instrument

for the suppression of unpopular views, and another to say that, when,

as here, the speaker passes the bounds of argument or persuasion and under-

takes incitement to riot, they are powerless to prevent a breach of the

peace. . . . The findings of the state court as to the existing situation

and the imminence of greater disorder coupled with petitioner's deliberate

defiance of the police officer convince us that we should not reverse

this conviction in the name of free speech.

Another judge, Justice Black, felt the speaker was not guilty:

It is neither unusual nor unexpected that some people at public

street meeting mutter, mill about, push, shove, or disagree, even

violently, with the speaker. Indeed, it is rare when controversial

topics are discussed that an outdoor crowd does not do some or all of

these things. Nor does one isolated threat to assault the speaker fore-

bode disorder. .

I reject the implication. . .that the police had no obligation

to protect petitioner's constitutional eight to talk. The police of course

have power to prevent breaches of the peace. But if, in the name of
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perserving order, they ever can interfere with a lawful public speaker,
they must first make all reasonable efforts to protect him. Here the

policeman did not ever pretend to try to protect petitioner. According
to the officers' testimony, the crowd was restless but there is no showing
of any attempt to quiet it; pedestrians were forced to walk into the
street, but there was no 'effort to clear a path on the sidewalk; one
person threatened to usault petitioner but the officers did nothing
to discourage this when evan a word might have sufficed. Their duty was
to protect petitioner's right to talk, even to the extent of arresting
We man who threatened to interfere. Instead, they shirked their duty
and acted only to suppress the right to speak. . . .

In my judgment today's holding means that as a practical matter,

minority speakers can be silenced in any city. . . . (The) policeman's
club can take heavy toll of a current administration's public critics.
Criticism of public officials will be too dangerous. . .



Speech That Creates Public Anger

The following case is an example of actual fighting and violence

occurring at a public meeting. Yet because this incident took place in a

different state, the speaker therefore being accused of breaking a dif-

ferent law, the Supreme Court handed down a new opinion.

In reading the descriptions of the case which are drawn from the Court

record, you should again pay very close attention to the details and circum-

stances surrounding the event. You must remember that in these borderline

cases the Court often places special importance on a seemingly unimportant

detail. See what differences you can find between this case and the one

you read earlier.

The Incident

Father Terminiello was a Catholic Priest, though he had been suspended

by his Bishop. He announced that he was coming to Chicago for a public meeting

and rented a meeting hall for that purpose. Terminiello was quite well known.

He had a long history of making anti-Negro and anti-Jewish statements. He also

had been accused of calling anyone who disagreed with him a Communist. Be-

cause he was known to have made pro-Hitler and pro-Franco statements, he had

been widely accused of being a Fascist himself, although he denied this. When

he announced his intention of speaking in Chicago, a wave of protest arose and

demands were made that he be denied permission to speak. Terminiello was

not prevented from holding his meeting, however. In fact, the city of Chicago

assigned a large number of police to make sure the meeting was an orderly one.

On the night of the meeting a large crowd had collected. About a thousand people

crowded into the hall. Most, but no all, were friendly to the speaker. Out-
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side there were at least a thousand more, mostly opposed to the speaker.

Following is a description of the scene as described by Terminiello himself:2

We got there at approximately fifteen or twenty minutes past eight.

The car stopped at the font entrance. There was a crowd of three or

four hUndred congregated there shouting and cursing and picketing. . .

When we got there the pickets were not marching; they were body

to body and covered the sidewalk completely, some on the steps so that

we had to form a flying wedge to get through. Police escorted us to

the building and I noticed four or five others there.

They called us, "damned Fascists, Nazis, ought to hang the so and

so's."

The officers threatened that if they [the crowd] broke the door

again they would arrest them, and every time they [the officers] opened

the door a little to look out something was thrown at the officers, including

ice-picks and rocks. A number of times the door was broken, was partly

broken through. There were doors open this way and they partly opened and

the officers looked out two or three times and each time ice-picks, stones

and bottles were thrown at the police at the door. I took my place on

the stage. . .

I saw rocks being thrown through windows and that continued through-

out at least the first half of the meeting, probably longer, and again

attempts were made to force the front door, rather the front door was

forced partly. The howling continued on the outside, cursing could

be heard audibly in the hall at times. Police wererushing in and out

of the front door protecting the front door, and there was a general

commotion, all kinds of noises and violence--all from the outside.

The Court heard other witnesses describe the scene, saying that the

crowd reached an estimated number of 1,500. Picket lines obstructed and

interfered with access to the building. The crowd became a surging howling

mob, hurling curses at those who would enter, Those inside the hall could hear

the loud noises and hear those on the outside yell "Fascists, Hitlers!" and

other curse words. Bricks were thrown through the window panes before and

during the speaking. Some twenty-eight windows were broken. The street was

black with people on both sides for at least a block in both directions.

Bottles, stink bombs and brickbats were thrown. Police were unable to control

the mob which kept breaking the windows at the meeting hall, drowning out the

speaker's voice at times and breaking in through the back door of the audi-

torium. Seventeen of thegroup outside were arrested by the police.

2Terminiello v. Chicago, 337 U.S. 1 (1949).



This was the scene even before Terminiello began to speak.

Now I am going to whisper my greetings to you, Fellow Chisistians.

. . . I said, "fellow Christians" and I suppose there are some of the

scum got in lamistake. . .

And nothing I could say tonight could begin to express the contempt

I have for the slimy scum that got in by mistake. . . .

The subject I want to talk to you tonight about is the attempt

that is going on right outside this hall totLight, the attempt that is

going on to destroy America by. revolution. . .

Now the danger we face--let us call them Zionist Jews if you will,

let's call them atheistic, communistic Jewish or Zionist Jews, then

let us not fear to condemn them. . .

Do you wonder they were persecuted in other countries?. .

They want to picket our meetings. They don't want us to picket

their meetings. It is the same kind of tolerance, if we said there was

a bedbug in bed, "We don't care for you," of if we looked under the bed

and found a snake and said, "I am going to be tolerant and leave the

snake there." We will not be tolerant of that mob out there. We are not

going to be tolerant any longer. We are going to stand up_ and dare them

to smear us. . .

We don't want them here; we want them to go back where they came

from.

Witnesses reported that the audience inside the hall became very aroused

and divided. The speech stirred the audience not only to cheer and applaud

but to expressions of immediate anger, unrest and alarm. One called the

speaker a "damned liar" and was taken out by the police. Another said that

"Jews, niggers and Catholics would have to be gotten rid of." One response

was "yes, the Jews are all killers, murderers. If we don't kill them first,

they will kill us."

Terminiello was arrested by the Chicago police and charged with breach of

the peace. The Chicago law described breach el the peace as any "misbehavior

which violates peace and decorum" and stated that the "misbehavior may constitute

a breach of the peace of it stirs the public to anger, invites dispute, brings

about a condition of unrest or creates a disturbance, or if it molests the



inhabitants in the enjoyment of peace and quiet by arousing alarm." Terminiello's

lawyers admitted that he was guilty under that law but maintained that the law

was unconstitutional because it violated his constitutional right to Freedom

of Speech.

Questions to Help You Decide:

1. If you were a negro or a Jew at the meeting how would you feel? What would
you do? How would you feel when he was arrested?

2. If you agreed with the speaker, how would you feel? What would you do?
How would you feel when he was arrested?

3. The speaker charged that all of the people who were against him were
Communists. If this was true would it change your feelings towards him?
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The Supreme Court Speaks

In this case the Court divided five to four. One of the judges, Justice

Douglas, felt that Terminiello should be acquitted:

As we have noted, the statutory words "breach of the peace" were

defined in instructions to the jury to include speech which "stirs the

public to anger, invites dispute,brings about a condition of unrest or

creates a disturbance. . ."

The vitality of ciVfl and political institutions in our society

depends on free discussion. As Chief Justice Hughes wrote in De Jonge

v. Oregon, "it is only through free debate and free exchange of ideas

that government remains responsive to the will of the people and

peaceful change is effected." The right to speak freely and to promote

diversity of ideas and programs is therefore one of the chief distinc-

tions that sets us apart from totalitarian regimes.

Accordingly, a function of free speech under our system of govern-

ment is to invite dispute. It may indeed best serve its high purpose

when it induces a condition of unrest, creates dissatisfaction with

conditions as they are, or even stirs people to anger. Speech is often

provocative and challenging. It may strike at prejudices and precon-

ceptions and have profound unsettling effects as it presses for acceptance

of an idea. That is why freedom of speech, though not absolute, . .

is nevertheless protected against censorship and punishment, unless shown

likely to produce a clear and present danger of a serious substantive

evil that arises far above public inconvenience, annoyance or unrest. .

The ordinance as construed by the trial court seriously invaded

this province. It permitted conviction of petitioner if his speech

stirred people to anger, invited public dispute., or brought about a

condition of unrest. A conviction resting on any of those roLLIrids may

not stand. .

Four of the ijudges upheld Terminiello's conviction. Justicd Jackson

explained their point of view in a dissenting popinion:

This was not an isolated, spontaneous and unintended collision

of political forces. It was a local manifestation of a world-wide

and standing conflict between two organized groups of revolutionary

fanatics, each of which has imported into this country the strongarm

techiique developed in the struggle by which their kind has devastated

Europe. Increasingly American cities have to cope with it. One

faction organizes a mass meeting, the other organizes pickets to harass

it; each organizes squads to counteract the other's pickets; parade

is met with counterparade. Each of these mass demonstrations has the

potentiality, and more than a few the purpose, of disorder and violence.



The present obstacle to mastery of the streets, . . is the

authority of local governments which represent the free choice of

democratic and law-abiding elements. . . . The fascist and communist

groups . . . resort to these terror tactics to confuse, bully and

discredit those freely chosen governments. . . . And people lose

faith in the democratic process when they see public authority flouted

and impotent. . .

Rioting.is a substantive evil, which I take it no one will deny

that the State and the City have the right and the duty, to prevent

and punish. Where an offense is induced by speech, the Court has laid

down and often reiterated a test of the power of the authorities to

deal with the speaking as also an offense. "The question in every case

is whether the words used are in such circumstances and are of such

a nature as to create a clear and present danger. . . that Congress

has a right to prevent." Mr. Justice Holmes in Schenck v. United States.

We must bear in mind also that no serious outbreak of mob violence,

race rioting, lEsIling or public disorder is likely to qet,going with-

out help, of some speech-making to some mass of people... . .

The ways in which mob violence may be worked up are subtle and

various. Rarely will a speaker directly urge a crowd to lay hands on

a victim or class of victims. . . . The most insulting words can be

neutralized if the speaker will smile when he says them, but a belliger-

ent personality and an aggressive manner may kindle a fight without use

of words that in cold type shook us. . .

This Court has gone far toward accepting the doctrine that civil

liberty means the removal of all restraints from these crowds and

that all local attempts to maintain order are impairments of the liberty

of the citizen. The choice is not between order and liberty. It is

between liberty with order and anarchy without either. There is danger

that, if the Court does not temper its doctrinaire logic with a little

practical wisdom it will convert the constitutional Bill of Rights

into a suicide pact.

Decisions in Similar Cases

Following are brief statements from famous decisions handed down by the

Supreme Court in other similar cases:

1. The First Amendment while prohibiting legislation against free speech

as such cannot have been, and obviously was nibt intended to give immunity for

every possible use of language.3

3Justice Holmes, Frohwerk v. United States, 249 U.S. 204 (1919).
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2. When ideas compete in the market for acceptance, full and free
discussion exposes the false and they gain few adherents. Full and free

discussion even of ideas we have encourages the testing of our own prejudices

and preconceptions. Full and free discussion keeps a society from becoming
stagnant and unprepared for the stresses and strains that work to tear

all civilizations apart.4

3. There are certain well defined and narrowly limited classes of

speech, the prevention and punishment of which have never been thought
to raise any constitutional question. These include the lewd and obscene,
the profane, the libalcus and the insulting or filthy words--those which
by their very utterance inflict injury or tend to incite an immediate breach

of the peace.5

4Justice Douglas, in dissent, Dennis et al. v. The United States, 341
U.S. 494 (1951).

5
Justice Murphy, Chalinsky v. New Hampshire, 315 U.S. 568 (1942).
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Marchim Through Dixie--First Amendment Style

We are all familiar with demonstrations. These expressions of the

feelings of a group take many forms. We have seen marches, rallies, picketing,

sit-ins, and other forms of group expression. While they differ in form

from the usual exercise of free speech, they nevertheless fall under the

protection of the First Amendment. We are all also familiar with the fact

that many of the people taking part in these demonstrations have come into

conflict with the law, especially with various state laws. In recent

years, many of these cases involving demonstrations have reached the

Supreme Court. The following selection concerns a typical case. Justice

Stewart summarized the facts in the case of Edwards v. South Carolina:6

The petitioners, 187 hi number, were convicted in a magistrate's
court in Columbia, South Carolina, of the common law crime of breach
of the peace. Their convictions were ultimately affirmed by the
South Carolina Supreme Court. . .

There was no substantial conflict in the trial evidence. Late

in the morning of March 2, 1961, the petitioners, high school and
college students of the Negro race, met at the Zion Baptist Church
in Columbia. From there, at about noon, they walked in separate
groups of about 15 to the South Carolina State House grounds, an area
of two city blocks open to the general public. Their purpose was
to "submit a protest to the citizens of South Carolina, along with
the Legislative Bodies of South Carolina, our feelings and our dis-
satisfaction with the present condition of discriminatory actions
against Negroes, in general, and to let them know that we were
dissatisfied and that we would like for the laws which prohibited
Negro privileges in this State to be removed."

Already on the State House grounds when the petitioners arrived
were 30 or more law enforcement officers, who had advance knowledge
that the petitioners were coming. Each group of petitioners entered
the grounds through a driveway and parking area known im the record
as the "horseshoe." As they entered, they were told by the law

6
Edwards v. South Carolina, 372 U.S. 229 (1963).
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enforcement officials that "they had a right, as a citizen, to go
through the State House grounds, as any other citizen has, as long
as they were peaceful." During the next half hour or 45 minutes,
the petitioners, in the same small groups, walked single file or two
abreast in an orderly way through the grounds, each group carrying
placards bearing such messages as "I am proud to be a Negro," and
"Down with segregation."

During this time a crowd of some 200 to 300 onlookers had
collected in the horseshoe area and on the adjacent sidewalks. There

was no evidence to suggest that these onlookers were anything but
curious, and no evidence at all of any threatening remarks, hostile
gettures, or offensive language on the part of any member of the
crowd. The City Manager testified that he recognized some of the
onlookers, whom he did not identify, as "possible trouble makers,"
but his subsequent testimony made clear that nobody among the crowd
actually caused or threatened any trouble. There was no obstruction
of pedestrian or vehicular traffic within the State House grounds.
No vehicle was prevented from entering or leaving the horseshoe

area. Although vehicular traffic at a nearby street intersection
was slowed down somewhat, an officer was dispatched to keep traffic

moving. There were a number of bystanders on the public sidewalks
adjacent to the State House grounds, but they all moved on when
asked to do so, and there was no impediment of pedestrian traffic.
Police protection at the scene was at all times sufficient to meet
any foreseeable possibility of disorder.

In the situation and under the circumstances thus described, the

police authorities advised the petitioners that they would be arrested
if they did not disperse within 15 minutes. Instead of dispersing,
the petitioners engaged in what the City Manager described as "boisterous"

"loud," and "flamboyant" conduct, which, as he later testimony made
clear, consisted of listening to a "religious harangue" by one of
their leaders, and loudly singing "The Star Spangled Banner" and other
patriotic and religious songs, while stamping their feet and clapping
their hands. After 15 minutes had passed, the police arreseted the

petitioners and marcher them off to jail.

Upon this evidence the state trial court convicted the petitioners
of breach of the peace, and imposed sentences ranging from a $10

fine or five days in jail, to a $100 fine or 30 days in jail. . . .

Questions to Help You Decide:

1. If you were one of the defendants would you appeal to Federal Court?

On what grounds?

Do you think the fact that these events happened in South Carolina
had any affect on what happened? Why?

3. Do you think that the defendants are guilty of disorderly conduct?

Why?
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The First Amendment--200,000 Times a Day

[While noting that the 1963 Civil Rights March on Washington did not

achieve the concrete demands of the marchers, a Time, magazine article

nevertheless declares that the march was a spectacular success. According

to Time, civil rights leaders believed the march was successful because,

as Martin Luther King said, We have sharpened the conscience of the

nation." But Time feels the march had real meaning because over 200,000

people, under the watchful eyes of the whole world, gathered together

in peaceful protest and avoided rioting and bloodshed. Time feels

that this dignified march clearly showed that "Negroes were able to

accept the responsibility of first class citizenship. ° °]7

7
Time (Sept. 6, 1963), 13-15. (Reprinted by permission from TIME, The

Weekly Magazine; Copyright, Time, Inc., 1963.)
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The First Amendment--Southern Style

The March on Washington had been a huge success. It had remained

peaceful. There were no arrests. Partly as a result of this "exercise in

free speech, assembly and the right of petition" Congress had speedily en-

acted a meaningful Civil Rights law. In the spring of 1965 Dr. King, leader

of the Southern Christian Leadership Conference and perhaps the best known

civil rights leader in the nation, led a second great march, differing from

the first in several significant ways. For one thing it was to be held not

in Washington but in Alabama. This meant that the maintenance cf law and

order and the protection of the marchers would be under the control of the

local police. It meant also that the marchers would be subject to state

laws which were not des.',gned to encourage such demonstrations. In addition

it meant that the goal of the march was the state capital at Montgomery and

a hostile governor, not the Lincoln memorial and a sympathetic President

as in the earlier march. This, too, was to be an exercise in free speech,

the right of assembly, and the right to petition for a redress of grievances.

Some Questions to Think About

1. If you were getting ready to go on this March in Alabama, would

you carry any weapons with you? What would you do rif you saw

others in the group with guns or knives?

2. You could expect many people to be unsympathetic as you went through

the state. What would you do if the following situations arose:

a. a group of people along-side the road made wisecracks and

called you dirty names?

b. a group of people marched ahead of your group and carried
signs which were just the opposite of your signs?
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c. a bunch of kids threw sticks and rocks at your group and

nobody stopped them?

d. some people in a car which blocked the road carried guns and

said they would shoot if you didn't turn around and go back?

Following is an article entitled "Road From Selma: Hopei Death"

which appeared in Newsweek.8

[An article in Newsweek states that the Civil Rights March from Selma

was a "symbolic triumph" despite the tragic death of a white civil

rights worker. The article stresses, however, that the march did not

accomplish any concrete objectives, since the enfranchisment of

Negroes in the Deep South had been assured before the demonstration.

The Newsweek article indicates that the march was an assertion by the

protestors of their right to demonstrate and had become an end in

itself. The article goes on to describe the events of the four day

march.V

8Newsweek (April 5, 1965), 23-26.
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Free Speech- -And How

The rights guaranteed by the First Amendment are two edged. Just as

the marchers had the protection of the Constitution, the critics of the

March could exercise the same rights.

We have read one report Ate described the Selma March. The following

selection describes the reaction of a Congressman from Alabama:9

[Congressman William Dickinson declares that demonstrators On the March
from Selma to Montgomery engaged in lewd and lascivious behavior. He

produces signed affadavits from Alabamapolicemen and ivi1ians to sup-
port his charge. His accusations were met by denials from newspaper
men, priests, and officials who had participated in or watched the
march.]
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THE FIRST AMENDMENT AND NATIONAL SECURITY

Most Americans like their freedoms. Most of them take them for granted

and hardly ever think about them. Most Americans exercise them freely and

enjoy doing so. They like to say what is on their mind. They like to be

able to make suggestions and criticisms. They like to be able to read what

they want and to have a wide and free press to choose from.

Despite these feelings it is still sometimes difficult to accept free

speech and free press in all cases. If we hear someone saying something

we agree with, or read something we like or believe, the natural thing is

to want to hear or read more. At meetings therefore it is common to hear

people say things like, "That's right," or "You tell 'em." On the other

hand, if we hear or read things we don't like or don't believe, it is natural

not to want to hear any more. At meetings such as these one can often hear

remarks like, "You don't know what you're talking about," or "Why don't you

shut up." If we hear that such a person has actually been stopped, we may

know his rights have been violated, but it is natural not to get too upset

about it and perhaps think, "Well, he was asking for it" or "We're better

off without him."

Most Americans like what they hear at civil rights demonstrations such

as the ones we have read about. Very few Americans like what they hear when

a Communist is speaking.

The question that comes up then is should a person who is seeking to

make this a Communist country be protected by the Bill of Rights? Can a

person use the protection of the Bill of Rights to destroy the Constitution
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and the Bill of Rights? If we allow unlimited criticism and attacks on the

government, are we in danger of turning the Bill or Rights into a "suicide

pact" as Justice Jackson warned the country in the Terminiello decision?

If we do not allow them to speak and write, what are we doing to the Bill

of Rights?
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Don't Shout "Fire!"

The question concerning Communist attacks on the United States

government first became a problem during World War I, when the Communists

overthrew the Russian Government, with whom we were allied, and quickly

make peace with Germany, with whom we were still at war.

The Supreme Court first considered a case involving Communists in

1919 in Schenck v. United States. Schenck was convicted under the Espionage

Act of 1917 which had been passed during the war to enable the government

to control foreign spies and subversives. Following is a portion of that

act:
1

Whoever, when the United States is at war, shall willfully
make or convey false reports or false statements with intent to
interfetewith the operation or success of the military or naval
forces of the United States or to promote the success of its enemies
and whoever, when the United States is at war, shall willfully cause
or attempt to cause insubordination, disloyalty, mutiny, or refusal
of duty, in the military or naval forces of the United States, or
shall willfully obstruct the recruiting or enlistment service of the
United States, to the injury of the service or of the United States,
Mill be punished by a fine of not more than $10,000 or imprisonment
for not more than twenty years, or both.

Schenck was convicted wider the last clause of the Espionage Act. As

general secretary of the Socialist Party he had spoken and sent leaflets

to men who had been called to duty by their draft boards In the leaflet

he stated that the draft was unconstitutional and constituted "a monstrous

wrong against humanity in the interests of Wall Street's chosen few" and

urged recipients to "assert your opposition to the draft." The decision

that follows was written for a unanimous Supreme Court by Oliver Wendell

150 U.S.C., 3.
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Hanes, one of the most famous judges in the history of the Court. In it

he states what has come to be called the "clear and present danger" doctrine.

This idea has become an underlying principle in many subsequent decisions.

Justice Holmes, for a unanimous Court:
2

We admit that in many places and in ordinary times the defendents
in saying all that was said. . . would have been..within their consti-
tutional rights. But the character of every act depends upon the
circumstances in which it is done. The most stringent protection of
free speech would not protect a man in falsely shouting fire in a
theatre and causing a panic. It does not even protect a man from an
injunction against uttering words that may have the effect of force.
The question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and pre-
sent danger that they will bring about the substantial evils that
ogress has a ri4h-Ilo prevent. It is a question of proximity and
degree. When a nation is at war many things that might be said in
time of peace are such a hindrance to its effort that their utterance
will not be endured so long as men fight and that no Court could
regard them as protected by any Constitutional right. It seems to be
admitted that if an actual obstruction of the recruiting service were
proved, liability for words that produced that effect might be enforced
. . . . If the act, its tendency and the intent with which it is done,
are the same, we perceive no ground for saying that success alone war-
rants making the act a crime.

2
Schenck v. United States, 249 U.S. 47 (1919).
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The First Amendment--Not a Blank Check

Following the "clear and present danger" rule laid down in the Schenck

case, several other cases were prosecuted successfully and were upheld by

the Supreme Court. The most famous of these was the prosecution of Eugene

V. Debs, a leading Socialist, who was sentenced to jail for 10 years for

the same crime as Schenck: speaking and writing against the draft act during

World War Z. That many people did not agree with the Court is shown by the

fact that Debs, while still in jail, ran as the Socialist Candidate for

President in 1920 and received almost a million votes.

Shortly after the crisis of World War r had passed, another man was

arrested and convicted for acts similar to those of Schenck and Debs. He

was convicted of violating laws of the State of New York on Criminal Anarchy.

This law says:3

Title 160: Criminal Anardydefined:Criminal anarchy is the

doctrine that organized government should be overthrown by force or

violence, or by assassination of the executive head or of any of the

executive officials of government, or by any unlawful means. The

advocacy of such doctrine either by word of mouth or writing is a

felony.

Title 161: Any person who:

1. By word of mouth or writing advocates, advises or teaches

the duty, necessity or propriety of overthrowing or overturning organ-

ized government by force or violence, or by assassination of the exe-

cutive head or of any of the executive officials of government or by

any unlawful means; or;

2. Prints, publishes, edits, issues or knowingly circulates,

sells, distributes or publicly displays any book, paper, document, or

written or printed matter in any form, containing or advocating, advising

or teaching the doctrine that organized government should be overthrown

by force, violence or any unlawful means is guilty of a felony. . . .

3New York Penal Laws: Laws of 1909, Chap. 88.



-24-

The facts in the case of Gitlow v. New York were outlined in the Court's

decision:4

The following facts were established at the trial by undisputed

evidence and admissions: The defendant is a member of the Left Wing

Section of the Socialist party. . . . The conference elected a National

Council of which the defendant was a member, and left to it the

adoption of a "Manifesto." This was published it the Revolutionary

Age, the official organ of the Left Wing. The defendant was on the

board of managers of the paper and was its business manager. He arranged

for the printing of the paper and took to the printer the manuscript

of the first issue which contained the Left Wing Manifesto. . . . Six-

teen thousand copies were printed, which were delivered at the premises

in New York City used as the office of the Revolutionary Age, and the

headquarters of the Left Wing and occupied by the defendant and other

officials. These copies were paid for by the defendant, as business

manager of the paper. Employees at this office wrapped and mailed out

copies of the paper under the defendant's direction; and copies were

sold from this office. . . . It was admitted that . . . he went to

all parts of the State to speak to branches of the Socialist Party
about the principles of the Left Wing and advocated their adoption;

and that he was responsible for the Manifesto as it appeared, that

"he knew of the publication, in a general way and he knew of its

publication afterwards, and is responsible for its circulation.". .

[The] Manifesto. . . condemned the dominant "moderate Socialism"

for its recognition of the necessity of the democratic parliamentary

state; repudiated its policy of introducing Socialism by legislative

measures; and advocated, in plain and unequivocal language, the necessity

of accomplishing the "Comminist Revolution" by a militant and "revolu-

tionary Socialism," based on "the class struggle" and mobilizing the

"power of the proletariat in action," through "mass industrial revolts

developing into mass political strikes" and "revolutionary mass action,"

for the purpose of conquering and destroying the parliamentary state

and establishing in its place, through a "revolutionary dictatorship

of the proletariat," the system of Communist Socialis

Judge Sanford wrote the deciOon for the court:

The statute does not penalize the utterance of publication of

abstract "doctrine" or academic discussion having no quality of incite-

ment to any concrete action. It is not aimed against mere historical

or philosophical essays. It does not restrain the advocacy of changes

in the form of government by constitutional and lawful means. What

it prohibits is language advocating, advising or teaching the overthrow

of organized government by unlawful means. These words imply urging

to action. . . . The Manifesto, plainly, is neither the statement of

4Gitlow v. New York, 268 U.S. 652 (1925).
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abstract doctrine nor. . mere prediction that . . . mass strikes will

result spontaneously in an inevitable process of evolution in the eco-

nomic system. It advocates and urges in fervent language mass action

which shall . . . through political mass strikes and revolutionary

mass action over-throw and destroy organized parliamentary govermment.

It concludes with a call to action in these words: The proletariat

revolution and the Communist reconstruction of society--the struggle

for these--is now indispensable. . . . The Communist International
calls the proletariat of the world to the final struggle!" This is

not the expression of philosophical abstraction, the mere prediction

of future events; it is the language of direct incitements . .

It is a fundamental principle, long established, that the freedom

of speech and of the press which is secured by the Constitution does

not confer an absolute right to speak or publish, without responsibility,
whatever one may choose, or an unrestricted and unbridled license that

gives immunity for every possible use of language and prevents the

punishment of those who abuse this freedom. . . .

By enacting the present statute the State has determined, through

its legislative body, that utterances advocating the overthrow of

organized government by force, violence and unlawful means, are so
inimical to the general welfare and involve such danger of substantive

evil that they may be pehalized in the exercise of its police power.

This determination must be given great weight. . . .

In this decision, the majority followed the precedents set down in

the earlier Schenck and Debs cases and also implied that this case presented

a "clear and present danger." According to the doctrine set forth by Holmes,

it thus did not fall under the protection of the Bill of Rights. But Holmes

himself was still a member of the Court. How did he feel?

Mr. Justice Holmes in dissent:

If what I think the correct test is applied [clear and present

danger], it is manifest that there was no present danger of an attempt

to overthrow the government by force on the part of the admittedly

small minority who shared the defendant's views. It is said that this

manifesto was more than a theory, that it was an incitement. Every

idea is an incitement. It offers itself for belief and if believed

it is acted on unless some other belief outweighs it or some failure

of energy stifles the movement at its birth. The only difference be-

tween the expression of an opinion and an incitement in the narrower

sense is the speaker's enthusiasm for the result. Eloquence may set

fire to reason. But whatever may be thought of the redundant discourse

before us, it had no chance of starting a present conflagration. If
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in the long run the beliefs expressed in proletarian dictatorship

are destined to be accepted by the dominant forces of the community,

the only meaning of free speech is that should be given their chance

and have their way.

If the publication of this document had been laid as an attempt

to induce an uprising against government at once and not at some inde-

finite time in the future it would have presented a different questio

The object would have been one with which the law might deal, subjec

to the doubt whether there was any danger that the publication coul

produce any result, or in other words, whether it was not futile a

too remote from possible consequences. But the indictment allege

the publication and nothing more

d

nd

t



A Freedom is a Freedom is a Freedom

It is clear that the freedoms listed in the First Amendment can be

limited when they seem to come into conflict with other rights of the people.

Thus freedom of speech and of the press was limited when it appeared to

cause a "danger" or "incited a riot" or was a "breach of the peace." This

general practice of trying to secure the most liberty for the most people

without infringing on the freedom of anyone more than necessary is often

called the "balancing" approach. There are those who see another way.

The following article entitled "The Bill of Rights and The Federal Govern-

ment" was written by Supreme Court Justice Hugo L. Black:5

[Supreme Court Justice Hugo Black notes that great differences of
opinion exist concerning the degree to which the Bill of Rights should
influence the lawmaking powers of Congress. In contrast to those
who think the Bill of Rights are but vague guidelines, Black believes
that they contain absolute principles which should be followed. How-
ever Black does assert that in any case which involves conflict between
the government's right to make war and the individual's right to
sanctity of private property, national security should take precedence.]

5
Hugo L. Black, "The Bill of Rights and The Federal Government" in The

Great Rights, &mond Cahn, (The Macmillan Co., New York, 1963), 44-45, 55,
57-63.
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It's Clear And It's Present

The differences between those who support the "balancing" approach and

those who support the "absolute" approach show that there is still wide dis-

agreement in the basic approach to the Bill of Rights. The problems created

by those who speak, teach, and write against the United States have never

been wholly settled. During the period of the Cold War, perhaps the single

most difficult problem the Court has faced is what to do about the threat

posed by the Communists within, Americans, who are Communists and who use

the protection of the First Amendment to attack the United States. Congress

acted to prevent or at least to limit these attacks. The laws passed have

all been attacked by the Communists in America and by others who are not

Communists, on the basis that they infringe the rights of all Americans to

freedom of speech, press, assembly and petition as guaranteed by the First

Amendment. The principal laws which Congress has passed include:

1. The Smith Act of 1940.6 This law makes it a crime for any person

to . . . "abet advise or teach t'f the duty, necessity, desirability, or

propriety of overthrowing or destrcying any government in the United States

by force or violence. . . ." [or] "with the intent to cause the overthrown

or destruction of any government in the United States, to print, publish,

edit, issue, circulate, sell, distribute, or publicly display any written

or printed matter advocating, advising, or teaching the duty, necessity,

desirability, or propriety of overthrowing or destroying any government in

in the United States by force or violence."

6
18 U.S.C. 371.
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2. The Internal Security Act of 1950 (McCarran Act) and the Communist

Control Act of 1954. These laws extend the provisions of the Smith Act,

requiring the Communist Party and all other organizations dominated by the

Communist Party to register with the United States government.

In 1951, in the Dennis case the Supreme Court considered the constitu-

tionality of the provisions of the Smith Act. This case has become one of

the most celebrated and controversial cases in modern history.

In July of 1948 the government indicted twelve members of the Central

Committee of the Communist Party of the United States, the controlling group

in the Party, for conspiracy under the Smith Act. Subsequently, the case

against William Z. Foster, Chairman of the Committee, was dropped because

he was very ill. The trial lasted until September of 1949. The defendants

were convicted and also lost an appeal in the Circuit (Lower Federal) Court.

They then appealed to the Supreme Court of the United States. Because of

the seriousness of the issue which involved direct conflict between basic

Constitutional freedoms and a serious threat to the national security, most

of the judges decided to hand down separate opinions.

Mr. Chief Justice Vinson, speaking for the Court:7

The trial of the case extended over nine months, six of which
were devoted to the taking of evidence, resulting in a record of
16,000 pages. That court [Court of Appeals] held that the record in
this case amply supports the necessary finding of the jury that peti-
tioners9 the leaders of the Communist Party in this country, were
unwilling to work within our framework of democracy, but intended to
initiate a violent revolution whenever the propitious occasion appeared.
Petitioners dispute the meaning to be drawn from the evidence, contending
that the Marxist-Leninist doctrine they advocated taught that force
and violence to achieve a Communist form of government in an existing
democratic state would be necessary only because the ruling classes of

7
Dennis et al. v. United States, 341 U.S. 494 (1951).
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that state would never permit the transformation to be accomplished

peacefully, but would use force and violence to defeat any peaceful

political and economic gain the Communists could achieve. But the Court

of Appeals held that the record supports the following broad conclusions:

. that the Communist Party is a highly disciplined organization,

adept at infiltration into strategic position, use of aliases, and

double-meaning language; that the party is rigidly controlled; that

Communists, unlike other political parties, tolerate no dissension from

the policy laid down by the guiding forces, but that the approved pro-

gram is slavishly followed by the members of the party;. . . that the

general goal of the ,Party was, during the period in question, to achieve

a successful overthrow of the existing order by force and violence. . .

Obviously, the words cannot mean that before the Government may
act, it must wait until the putsch is about to be executed, the plans

have been laid and the signal is awaited. If Government is aware that

a group aiming at its overthrow is attempting to indoctrinate its mem-
bers and to commit them to a course whereby they will strike when the

leaders feel the circumstances permit, action by the Government is

required. The argument that there is no need for Government to concern
itself, for Government is strong, it possesses ample powers to put down

a rebellion, it may defeat the revolution with ease needs no answer.

For that is not hthe question. Certainly an attempt to overthrow the
Government by force, even though doomed from the outset because of

inadequate numbers or power of the revolutionists, is a sufficient evil

for Congress to prevent. The damage which such attempts create both
physically and politically to a nation makes it impossible to measure
the validity in terms of the probability of success, or the immOdiacy

of a successful attempt. In the instant case the trial judge charged

the jury that they could not convict unless they found that petitioners
intended to overthrow the Government "as speedily as circumstances would

permit." This does not mean, and could not properly mean, that they

would not strike until there was certainty of success. What was

meant was that the revolutionists would strike when they thought the

time was ripe. We must therefore reject the contention that success

or probability of success is the criterion. . .

Mr. Justice Douglas, in dissent:

If this were a case where those who claimed protection under the
First Amendment were teaching the techniques of sabotage, the assassina-
tion of the President, the filching of documents from public files, the
planting of bombs, the art of street warfare, and the like, I would have
no doubts. The freedom to speak is not absolute; the teaching of methods
of terror and other seditious conduct should be beyond the pale along
with Abscenity and immorality. This case was argued as if those were
the facts. . . . But the fact is that no such evidence was introduced
at the trial. There is a statute which makes seditious conspiracy

unlawful. Petitioners, however, were not charged with a "ConspiriA
to overthrow" the Government. They were charged with a conspiracy to
form a party and groups and assemblies of people who teach and advocate
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the overthrow of our Government by force and violence. It may well be

that indoctrination in the techniques of terror to destroy the Govern-
ment would be indictable under either statute. But the teaching which
is condemned here is of a different character.

So far as the present record is concerned, what petitioners did was
to organize people to teach and themselves teach the Marxist-Leninist
doctrine contained chiefly in four books: Foundations of Leninism by
Stalin (1924), the Communist Manifesto by Marx and Engels (1848), State
and. Revolution by Lenin (1917), History of the Communist Party of the
Soviet Union (1939).

These books are to Soviet Communisn what Mein Km g was to Nazism.
If they are understood, the ugliness of Communism is revealed, its
deceit and cunning are exposed, the nature of its activities becomes
apparent, and the chances of its success less likely. That is not, of
course, the reason why petitioners chose these books for their classrooms.
They are fervent Communists to whom these volumes are gospel. They

preached the creed with the hope that some day it would be acted upon.

The opinion of the Court does not outlaw these texts nor condemn
them to the fire, as the Communists do literature offensive to their
creed. But if the books themselves are not outlawed, if they can law-
fully remain on library shelves, by what reasoning does their use in a
classroom become a crime? It would not be a crime under the Act to
introduce these books to a class, though that would be teaching what
the creed of violent overthrow of the government is. The Act, as con-
strued, required the element of intent--tnat those who teach the creed
believe in it. The crime then depends not on what is taught but on who
the teacher is. That is to make freedom of speech turn not on what is
said, but on the intent with which it is said. Once we start down that
road we enter territory dangerous to the liberties of every citizen. . .

Full and free discussion has indeed been the first article of our
faith. We have founded our political system on it. It has been the

safeguard of every religious, political, philosophical, economic, and
racial group amongst us. We have counted on it to keep us from embracing
what is cheap and false; we have trusted the common sense of our people
to choose the doctrine true to our genius and to reject the rest. This

has been the one single outstanding tenet that has made our institutions
the symbol of freedom and equality. We have deemed it more costly to
liberty to suppress a despised minority than to let them vent their
spleen. We have above all else feared the political censor. We have
wanted a land where our people can be exposed to all the diverse creeds
and cultures of the world. . .

Yet free speech is the rule, not the exception. The restraint to
be constitutional must be based on more than fear, on more than passionate
opposition against the speech, on more than a revolted dislike for its

contents. There must be some immediate injury to society that is likely
if speech is allowed.
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The nature of Communism as a force on the world scene would, of
course, is relevant to the issue of clear and present danger of peti-

tionerti advocacy with the United States. But the primary consideration
is the strength and tactical position of the petitioners and their con-
verts in this country. On that there is no evidence in the record. If

we are to take judicial notice of the threat of Communists within the

nation it should not be difficult to conclude that as a political party
they are of little consequence. Communists in this country have never
made a respectable or serious showing in any election. I would doubt
that there is a village, let alone a city or county or state which the
Communisits could carry. Communism in the world scene is no bogey-man;
but Communists as a political faction or party in this country plainly
is. Communism has been so thoroughly exposed in this country that it

has been crippled as a political force. Free speech has destroyed

it as an effective political party. It is inconceivable that those
who went up and down this country preaching the doctrine of revolution
which petitioners espouse would have any success. In days of trouble
and confusion when bread lines were ulong, when the unemployed walked
the streets, when people were starving the advocates of a short-cut
by revolution might have a chance to gain adherents. But today there

are no such conditions. The country is not in despair; the people know
Soviet Communism; the doctrine of Soviet revolution is exposed in all
of its ugliness and the American people want none of it. . .

The political impotence of the Communists in this country does not,
of course, dispose of the problem. Their numbers; their positions in
industry and government; the extent to which they have in fact infil-
trated the police, the armed services, transportation, stevedoring, power
plants, munitions work's and other critical places--these facts all bear
on the likelihood that their advocacy of the Soviet theory of revolu-

tion will endanger the Republic. But the record is silent on these

facts. If we are to proceed on the basis of judicial notice, it is
impossible for me to say that the Communists in this country are so
potent or so strategically deployed that they must be suppressed for

their speech. I could not so hold unless I were willing to conclude
that the activities in recent years of committees of Congress, of the

Attorney General, of labor unions, of state legislatures, and of Loyalty

Boards were so futile as to leave the country on the edge of grave
peril. To believe that petitioners and their following are placed in

such critical positions as to endanger the nation is to believe the

incredible. It is safe to say that the followers of the creed of
Soviet Communism are known to the F.B.I.; that in case of war with

Russia they will be picked up overnight as we'e all prospective saboteurs

at the commencement of World War II; that the invisible army of peti-

tioners is the best known, the most beset, and the least thriving of any

fifth column in history. Only those held by fear and panic could think

otherwise.. .

The press gave the decision in the Dennis case widespread coverage, mostly

favorable. The following appeared in 'Time:8

8Time (June 11, 1951), 26. (Reprinted by permission from TIME, The

Weekly Magazine; copyright, Time, Inc., 1951)



[An article in Time discusses the recent Supreme Court decision which

upheld the constitutionality of the Smith Act. The article notes that
the Court was divided, for the minority felt that the Smith Act vio-

lates the right to free speech. The majority believed that it was
illegal to advocate the overthrow of the government under any circum-

stances.]

Commonweal also commented on the Dennis case:
9

[A discussion of the Dennis case in Commonweal notes that there was little

doubt that the men convicted as Communists were guilty as charged. But

Commonweal feels that there are disquieting aspects about the decision,

since most judges admit there is little chance of a Communist revolution.

The magazine feels that while Marxist ideas many present a threat to our

disillusioned society, they fear the dectison is more of a rationalization

than a reasoned work.]

9Commonweal (June 27, 1951), 252-253.
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Come Out and Fight

It is apparent that no one could be pleased by all of the Court's

actions. Surrounded by confusion and argument, the question of how to pro-

tect this Gauntry against the Communist threat troubled many citizens.

Equally troubled were those who were concerned with the necessity of pro-

tecting the basic freedoms of all Americans.

In 1961 the Supreme Court handed down another group of decisions.

U.S. News and World Report describes the background scope and some of the

possible implications of these deciSions.1°

[An article in U.S. News and World Report notes that life for a Com-

munist in the United States has been rendered more complicated by

recent Supreme Court decisions. According to the rulings Communists

are now required to register with the Justice Department as agents of

the Soviet Union, and any active member may be jailed if he advocates

violent overthrow of the government. Among the many consequences of

the decision are (1) that the government can prosecute companies

that are alledged to be Communist fronts and (2) that under the Smith

Act the government must prosecute Communists individually and not in

groups. The article concludes by stating that these decisions have

not concretely settled the question of Communist subversion, and

that more court cases are Sure to follow.]

Editorial comment on these 1961 decisions of the Supreme Court appeared

in Commonweal :11

An editorial in Commonweal expresses dissatifaction with the recent

decision of the Supreme Court. The editorial agrees with Justice

Douglas that "The first banning of an association because it advocates

hated ideas. . . marks a fateful moment in the history of a country."

Commonweal feels that "beliefs" were on trial in these recent decisions

and the editors fear that the Court has made a ruling that is indiffer.=

ent to the rights and liberties guaranteed to the individual under the

Bill of Rights.]

10U.S. News and Wald Report (June 19, 1961), 42-44. (Reprinted from "U.S.

News and World RePTVWETEU at Washington. Copyright 1961, U.S. News and

World Report, Inc.)

11
Commonweal



THE FIRST AMENDMENT AND SLANDER, LIBEL, AND CENSORSHIP

Slander, libel, sacrilege, obscenity, immorality. These five words

have several things in common: they all involve speaking or writing, they

are all considered to be abuses of free speech and a free press, and no two

people can agree on exactly what each of these words mean.

In this section of our study of the First Amendment we will examine

some of the controversy existing in this area. Since everyone reads books

and newspspers, listens to the radio, and watches television and the movies,

these issues have influenced important parts of our lives in the past and

will continue to do so in the future.
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Free Spfe(2117-Trom Out of The Sewers

There is one limitation on the First Amendment freedoms that has never

been seriously challenged and that meets with general approval. This relates

to the laws against slander and libel. Slander is any spoken communication

that hurts a person's reputation, his self-regard or damages him in the opin-

ion of others. Libel is the same thing, except that it is written instead

of spoken. The laws against these practices go back even further than the

history of the country. Even those who are most opposed to limitation of

First Amendment guarantees agree that a person should be protected from

false and damaging written or spoken attacks.

Although a good many lawsuits involve libel and slander, there is very little

argument as to whether or not these laws are constitutional. The lawsuits

are usually brought to determine whether a given act or word is actually

libelous and to fix the extent of the damage. One area, however, is not

quite so clear. Suppose the libel or slander is directed against a group

and no single individual can claim he has been hut except to the extent

that he is a member of the group. If a person says or writes things like,

"all Irishmen are drunks,' or "all Jews are misers," or "all Negroes are

lazy," who has been damaged? Can an individual Irishman, Jew or Negro sue

for damage? Can the person who said these things be punished?

The law has decided over the years that a small groups such as a club

or a company or a charity may sue. However, the large question of how to

protect racial, religious or national groups still remains. Because recent

history has witnessed many attacks on people because of their race, religion,

or nationality, a number of states have tried to work out laws that will
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prevent such smear attacks. The selection that follows concerns an attempt

to enforce one such law.

The state of Illinois passed a law which made it a crime to sell, adver-

tise, or distribute any printed matter, moving picture, play, etc. which

showed "depravity, criminality, unchastity, or lack of virture of a class

of citizens of any race, colOr, creed or religion." It would thus constitute

a crime to distrubute material which held a group up to contempt or derision

or caused members of this group to lose standing in the community or self-

respect.

This law was put to the test in 1952 when a man named Beauharnais, the

founder, director, and president of an organization in Chicago called the

"White Circle League of America," distributed a paper which in inflamatory

language charged Negroes with all sorts of evil acts--aggressions, rapes,

robberies, drug addiction and similar offenses. The pamphletcwent on to

call the Mayor and City Council of Chicago to "halt the further encroachment,

harassment and invasion of white people, their property, neighborhoods and

persons" by the Negro. Following a call for "One million self-respecting

white people in Chicago to unite" came the statement that "if persuasion and

the need to prevent the white race from becoming mongrolized by the negro

will not unite us, then the aggressions, rapes, robberies, knives, guns and

marijuana of the negro surely will."

Beauharnais was arrested and convicted under the Illinois law against

group libel. He appealed to the Supreme Court.

Mr. Justice Frankfurter, speaking for the Cout:
1

lieauharnais v. Illinois, 343 U.S. 250 (1952).
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No one will gainsay that it is libelous falsely to charge another

with being a rapist, robber, carrier of knives and guns, user of

marijuana. The precise question before us. . . [involves libel] directed

at designated collectivities and flagrantly disseminated. . . But if

an utterance directed at an individual may be the object of criminal
sanctions, we cannot deny to a State power to punish the same utter-

ance directed at a defined group, unless we can say that this is a
wilful and purposeless restriction unrelated to the peace and well-

being of the State.

Illinois did not have to look beyond her own borders or await

the tragic experience of the last three decades to conclude that wilful

purveyors of falsehood concerning racial and religious groups promote
strife and tend powerfully to obstruct the maniforld adjustments required

of free, ordered life in a metropolitan, pOlyglotcommunity. From the

murdOr of the abolitionist Lovejoy in 1837 to the Cicero riots of
1951, Illinois has been the scene of exacerbated tension between races,

often flaring into violence and destruction. In many of these out-

breaks, utterances of the character here in question, played a signi-

ficant part. The law was passed on June 29, 1917, at a time when the

State was struggling to assimilate vast numbers of new inhabitants, as

yet concentrated in discrete racial or national or religious groups--
foreign born brought to it by the crest of the great wave if immigration,

and Negroes attracted by jobs in war plants and in allurements of northern

claims. Nine years earlier, in the very city where the legislature sat,

what is said to be the first northern race riot had cost the lives of

six people, left hundreds of Negroes homeless and shocked citizens into

action far beyond tie broders of the state. Less then a month before

the bill was enacted, East St. Louis had seen a day's rioting, prelude

to an outbreak, only four days after the bill became law, so bloody that

it led to Congressional investigation. A series of bombings had begun
which was to culminate two years later in the awful race riot which

held Chicago in its grip for =seven days in the summer of 1919. Nor

has tension and violence between the groups defined in the statute

been limited in Illinois to clashes between white and Negroes.

In the face of this history and its frequent obligato of exteme

racial and religious propaganda, we would deny experience tr say that

the Illinois legislature was without reason in seeking ways to curb

false or malicious defamation of racial and religious groups made in

public places and by means calculated to have a powerful emotional im-

pact on those to whom it was presented. . .

Long ago this Court recognized that the economic rights of an

individual may depend for the effectiveness of their enforcement on

rights in thegroup, even though not formally corporate, to which he be-

longs. . .
:Such group-protection on behalf of the individual may, for

all we know, be a need not confined to the part that a trade union plays

in effectuating rights abstractly recognized as belonging to its members.

It is not within our competence to confine or deny claims of social

scientists as to the dependence of the indivudual on the position of his
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racial or religious group in the community. It would, however, be arrant
dogmatism, quite outside the scope of our authority in passing on the
powers of a State, for us to deny that the Illinois Legislature may
warrantably believe that a man's job and his educational opportunities
and the dignity accorded to him may depend as much on the reputation
of the racial and religious group to which he willy-nilly belongs, as
it does to his own merits. This being so, we are precluded from saying
that speech concededly punishable when immediately directed at indivi-
duals cannot be outlawed if directed at groups with whose position and
esteem in society the affiliated individual may be inextricably involved.

We are warned that the choice open to the Illinois legislature
here may be abused, that the law may be diiscriminatoriiy enforced;
prohibiting libel of a creed or of a racial group, we are told, is but
a step from prohibiting libel of a political party.

Every power may be abused,, but the possibility of abuse ft a poor
reason for denying Illinois the power to adopt measures against criminal

libels sanctioned by centuries of Anglo-American law. While this Court
sits it retains and exercises authority to nullify action which encroaches
on freedom of utterance under the guise of punishing libel. Of course

discussion cannot be denied and the right, as well as the duty, of
criticism must not be stifled. . .

Mr. Justice Black, in dissent:

My own belief is that no legislature is charged with the duty or
vested with the' power to decide what public issues Americans can dis-

cuss. In a free country that is the individual's choice, not the states.
State experimentation in curbing freedom of expression is startling
and frightening doctrine tin a country dedicated to self-government by

its people. I reject the holding that either state or nation can
punish people for having their say in matters of public concern . .

Unless I misread history the majority is giving libel a more expan-
sive scope and more respectaMe status than it was ever accorddd. . .

For here it is held to be punishable to give publicity to any picture,
moving pictmre, play, drama or sketch, or any printed matter which a
judge may find unduly offensive to any racd, color, creed or religion.
In other words, in arguing for or against the enactment of laws that
may differently affect huge groups, it is now very dangerous indeed to

say something critical of one of the groups. And any "person, firm or

corporation" can be tried for this crime. "Person, firm or coporat$on"
certainly inclddes a book publisher, newspaper, radio or television
station, candidate or even a preacher. . . .

No rationalization on a purely legal level can conceal the fact

that slate laws like this one present a constant overhanging threat to

freedom of speech, press and religion. Today Beauharnais is punished
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for publicity expressing strong views in favor of segregation. Ironically
enough, Beauharnais, convicted of crime in Chicago, would probably he
given a hero's reception in many other localities, if not in some parts
of Chicago itself. Moreover, the same kind of state law that makes
Beauharnais a criminal for advocating segregation in Illinois can be
utilized to send people to jail in other states or advocating equality
and nonsegregation.



011111100www-

-41-

All The News That's Fit to Print--So Print It!

Perhaps the most sensitive yet most important area of conflict between

the libel laws and the First Amendment involves freedom of the press. Every-

one favors freedom of the press since this is essential for preserving demo-

cratic institutions and for keeping the country informed. The great news-

papers and magazines in this country distribute millions of copies. If they

publicly attack an individual, they can do him immense harm. The area most

difficult to regulate is where these mass publications comment and express

opinions about public officials.

The following incident developed when several local officials in Alabama

felt they had been libeled by material printed in The New York Times. Time

carried the story:
2

[Time discusses a libel case which was brought against the New York Times
for printing an infincOnate and allegedly inflamatory ad. The court's
decision advanced the boundaries of free press and free speech further
than they had legally reached before. A party would violate the law
only if the criticism was "deliberately and recklessly" false.]

National Review offered comment and opinion:3

[A National Review article cautious-1y applauds the recent decision of
the Supreme Court which permits freedom of speech up to the point where
it entails deliberate malice. The article states that in the fact of
"the =aster state" of our era it is necessary for individual freedoms
to be preserved at all costs.]

2Time (March 20, 1964), 78. (Reprinted by permission from TIME, The Weekly
Magazine; copyright, Time, Inc., 1964).

3Natitilial Review (March 22, 1964), 22. (NATIONAL REVIEW, 150 East 35
Street, New Yeirk, N.Y., 10016.)
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Sex is Art--Sometimes

One final problem remains in the survey of the First Amendment rights

of free speech and free press, and that is the problem of censorship. This

problem has two main aspects. One deals with sacriligious material, spoken

or written material that attacks religion in general or a v:ecific religion.

The second deals with obscene or pornographic material, or to put it simply

"dirty" books and pictures.

It would seem that in the matter of pornography there would be no pro-

blem. Every Supreme Court justice, even those holding "absolute" views of

First Amendment freedoms, has agreed that the First Amendment does not pro-

tect material of this kind. There are federal laws against it and laws

in every one of the 50 states. Anyone who has ever seen a "dirty" book or

movie knows what it is when he sees it. This is the material usually re-

ferre6 to as "hard-core pornography" and is clearly outlawed. The problem

arises with borderline material. What one person finds objectionable,

another finds quite innocent. What one person considers to be trash, another

considers to be high art. In short, who is going to say what is obscene?

Following is a list of famous authors who have one thing in common:

Swift, Bronte, Hawthorne, Eliot, Hardy, Whitman, Montaigne, Balzac, Zola,

Flaubert, Twain, Joyce. Each of these authors, ighse works are now considered

to be classics, was at one time or another in trouble with some censor who

thought something he had written was obscene or immoral.

As with other issues, when various works run afoul of the laws of the

nation or states and the defendants plead the First Amendment, the cases come
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before the Supreme Court. In recent years one of the most famous cases on

this question is the Roth case. The guide'linEs set down in this decision

established a precedent, and most of the states have rewritten their obscenity

laws to conform with these guide lines. Roth conducted a business in New

York the nature of which was the publication and sale of books, photographs

and magazines. He promoted his sales by advertising and distributing circulars.

The merchandise could also be purchased through the mail. He was arrested

for violating the federal obscenity statute and indicted on a 26 count charge.

Upon conviction, he appealed to the Supreme Court.

Mr. Justice Brennan speaking for the Court:
4

All ideas having even the slightest redeeming social importance- -
unorthodox ideas, controversial ideas, even ideas hattful to the pre-
vailing climate of opinion--have the full protection of the guarantees,
unless excludable because they encroach upon the limited area of more
important interests. But implicit in the history of the First Amendment
if the rejection of obscenity as utterly without redeeming social im-
portance. This rejection for that reason is mirrored in the universal
judgment that obscenity should be restrained, reflected in the inter-
national agreement of over 50 nations, in the obscenity laws of all of
the 48 states, and in the 20 obscenity laws enacted by Congress from
1842 to 1956. . . . We hold that obscenity is not within the area of
constitutionally protected speech or press... .

However, sex and obscenity are not synonymous. Obscene material
is material which deals with sex in a manner appealing to prurient
interest. The portrayal, of sex, e.g., in art, literature and scientific
works, is not itself sufficient reason to deny material the constitu-
tional protection of freedom of speech and press. Sex, a great and
mysterious motive force in human life, has indisputably been a subject
of absorbing interest to mankind through, the ages; it is one of the
vital problems of human interest and public concern. . .

The fundamental freedoms of speech and press have contributed
greatly to the development and well-being of our free society and are
indispensable to its continued growth. Ceaseless vigilance is the
watchwovd to prevent their erosion by Congress, or by the states. The

door barring federal and state intrusion into this area cannot be left
ajar; it must be kept tightly closed and opened only the slightest
crack necessary to prevent encroachment upon more important interests.
It is therefore vital that the standards for judging obscenity safeguard
the protection of freedom of speech and press for material which does

4
Roth v. United States, 354 U.S. 476 (1957).
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not treat sex in a manner appealing to prurient interest. . . . Both
trial courts below sufficiently followed the proper standard. .

[The] trial judge instructed the jury as follows:

. . . The test is not whether it would arouse sexual desires or
sexually impure thoughts in those comprising a particular segment of
the community, the young, the immature, or the highly prudish or would
leave another segment, the scientific or highly educated or the so-
called worldly-wise and sophisticated indifferent and unmoved. . .

The test in each case is the effect of the book, picture or pub-
lication considered as a whole, not upon any particular class, but upon
all those whomt iis likely to reach. [Emphasis added.] In other words,
you determine its impact upon the average person in the community.
The books, pictures and circulars must be judged as a whole, in their
entire context, and you are not to consider detached or separate por-
tions in reaching a conclusion. You judge the circulars, pictures
and publications which have been put in evidence by preseA-day stan-
dards of the community. You may ask yourselves does it offend the
common conscience of the community by present-day standards. . .

In summary, then we hold that these statutes, applied according
to the proper standard for judging obscenity, do not offend constitu-
tional safeguards against convictions based upon protected material,
or fail to give men in acting adequate notice of what is prohibited.

Mr. Justice Doublas, in dissent:

The test of obscenity the Court endorses today gives the censor
free range over a vast domain. To allow the state to step in and pun-
ish mere speech or publication that the judge or jury thinks has an
undesirable impact on thoughts but that is not shown to be a part of
unlawful action is drastically to curtail the First Amendment. . .

If we were certain that impurity of sexual thoughts impelled to
action, we would be on less dangerous ground in punishing the distri-
butors of this sex literature. But it is by no means clear that ob-
scene literature, as so defined, is a significant factor in influencing
substantial deviations from the community standards. . .

As noted, the trial judge in the Roth case charged the jury in
the alternative that the federal obscenity statute outlaws literature
dealing with sex which offends "the common conscience of the community."
That standard is, in my view, more inimical still to freedom of expres-
sion.

The standard of what offends "the common conscience of the community"
conflicts, in my judgment, with the command of the First Amendment that
"Congress shall make no law. ... abridging the freedom of speech, or
of the press." Certainly that standard would not be an acceptable
one if religion, economics, politics or philosophy were involved. How
does it become a constitutional standard when literature treating sex
is concerned?. .
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For that test that suppresses a cheap tract today can suppress

a literary gem tomorrow. All it need do is to incite a lascivious

thought or arouse a lustful desire. The list of books that judges

or juries can place in that category is endless.

I would give the broad sweep of the First Amendment full support.

I have the same confidence in the ability of our people to reject

noxious literature as I have in their capacity to sort out the true

from the false in theology, economics, politics, or any other field.

The following selection presents a thoughtful commentary which appeared

in Commonweal immediately following the Supreme Court action in cases involving

obscenity:5

[The author notes that the recent Supreme Court decision offers no

help in devising a well defined standard in order to judge obscenity.

The author feels that, in order to perserve freedcm of speech,

obscenity cases can only be solved by achieving a balance between

the rights of the individuals to free speech and to protect

against potentially harmful material.]

5Commonweal (July 12, 1957), 363-364.
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The First Amendment Goes to the Movies

One of the things that makes study of the First Amendment so interesting

and keeps the courts so busy is the fact that the Bill of Rights was written

in the 18th century. Certainly when the framers of the Constitution spoke

of freedom of speech and of the press they were not thinking of the movies

or of radio and television. Since there were no movies in those days obviously

the founding fathers did not have them in mind. The question is, however,

would movies have been specifically included in the guarantees of the First

Amendment? The case that follows deals with this subject and with the

problem of censorship, this time of a film that some thought was sacrilegious.

Way back in 1915 when movies were still in the silent one-reel days

the Supreme Court decided
6

that "movies are a purely business undertaking,

conducted for profit,and in no sense part of the press of the country." Had

the situation changed by the late 1940's? A case involving a film entitled

"The Miracle" raised this question.
7

The circumstances of the case were

concisely stated by Mr. Justice Frankfurthr:

The Miracle, a film lasting 40 minutes, was produced in Italy by
Robert Rosselini. Anna Magnani played the lead. . . . It was first

shown at the Venice Film Festival in August, 1948. . . . According
to an affidavit, from the Director of that Festival, if the motion
picture had been "blasphemous" it would have been barred by the Festival
Committee. In a review of the film in L'Osservatore Romano, the organ
of the Vatican, its film critic. . . wrote: "Opinions may vary and
questions may arise--even serious ones--of a religious nature. . ."

In October, 1948, a month after the Rome premiere of the "Miracle" the
Vatican's censorship agency. . declared that the piLcture "constitues
in effect an abominable profanation from religious and moral viewpoints."
. . . The Italian Government's censor gave the "Miracle" the regular

6
Mutual Film Corp. v. Ohio Industrial Comm., 236 U.S. 230 (1915).

7
Burstin, Inc. v. Wilson, 343 U.S. 495 (1952).
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. . . clearance. The film was freely shown throughout Italy, but was
not a great success. Italian movie critics divided in opinion The

critic. . . speaking for the Christian Democratic Party, the Catholic
party, profusely praised the picture as Ja beautiful thing, humanly
felt, alive, true and without religious profanation. . . ."

On March 2, 1949, the "Miracle" was licensed in New York State
for showing without English titles. However, it was never exhibited
until after a second license was issued on November 30, 1950 for the
trilogy "Ways of Love," combining the "Miracle" with two French films
. . . . All had English subtitles. Both licenses were issued in the
usual course after viewings of the picture by the Motion Picture Divi-
sion of the New York State Education Department. . . . The trilogy
opened on December 12, 1950, at the Paris Theatre on 58th Street in
Manhattan. It was promptly attacked as "a sacrilegious and blasphemous
mockery of Christian religious truth" by the National Legion of Decency,
a private Cahtolic organization. . . . However, the National Board
of Review. . . recommended the picture as "especially worth seeing."
New York critics on the whole praised "The Miracle"; those who dis-
praised did not suggest sacrilege. On December 27 the critics selected
the "Ways of Love" as the best foreign language film in 1950. Mean-
while on December 23, Edwart T. McCaffrey, Commissioner of Licenses
for New York City, declared the film "officially and personally blas-
phemoisg'and ordered it withdrawn at the risk of suspension of the
license to operate the Paris Theatre. A week later the program was
restored at the theatre upon the decision by the New York Supreme
Court that the City License Commissioner had exceeded his authority
in that he was without powers of movie censorship.

At this point the situation took a dramatic turn. On Sunday, January

7, 1951, Cardinal Spellman issued a statement that was read at all masses

held that day at St. Patrick's Cathedral condemning the film and calling

upon "all right thinking citizens" not to see it. This had the result of

making the controversy front page news and resulted in a flood of statements

supporting and objecting to the Cardhal's action. An even larger flood of

sharply divided statements debated whether or not the film was indeed

sacrilegious and suggested what should be done. The "Miracle" case went

through the Court System of New York, which resulted in "The Miracle" losing

its license and being banned. Thereupon, the distributor appealed to the

Supreme Court.
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Mr. Justice Clark, speaking for the Court:

The issue here is the constitutionality, under the First . . .

Amendment, of a New York statute which permits the banning of motion

picture films on the gound that they are "sacrilegious." That statute

makes it unlawful "to exhibit, or to sell, lease or lend for exhibition

at any place. . . in the state of New York, any motion picture film

or reel unless there is at the time in full force and effect a valid

license or permit therefor of the education department. . .

It is urged that motion pictures do no fall within the first Amend-

ment's aegis because their production, distribution, and exhibition

is a large-scale business conducted for private profit. We cannot agree.

That books, newspapers, and magazines are published and sold for pro-

fit does not prevent them from being a form of expression whose liberty

is safeguarded by the First Amendment. We fail to see Oy operation
for profit should have any different effect in the case of motion

pictures.

To hold that liberty of expression by means of motion pictures

is guaranteed. . . is not the end of our problem. It does nd: follow

that the Constitution requires absolute freedom to exhibit every motion

picture of every kind at all times and all places. That much is evi-

dent from the series of decisions of this Court with respect to other

media of communication of ideas, Nor does it follow that motion pic-

tures are necessarily subject to the precise rules governing any other

particular method of expression. Each method tends to present its

own peculiar problems. But the basic principles of freedom of speech

and the press, like the First Amendment's command do not vary. Those

principles, as they have frequently been enunciated by this Court,

make freedom of expression the rule. There is no justification in

this case for making an exception to that rule.

The statute involved here does not seek to punish, as a past

offense, speech or writing falling within the permissible scope of sub-

seugent punishment. On the contrary, New York required that permission

to communicate ideas be obtained in advance from state officials who

judge the content of the words and pictures sought to be communicated.

This Court recognized may years ago that such a previous restraint

is a form of infringement upon freedom of expression to be especially

condemned.

New York's highest court says there is "nothing mysterious" about

the statutory provision applied in this case: "It is simply this:

that no religion, as that word in understood by the ordinary, reason-

able person, shall be treated with contempt, mockery, scorn and ridicule.

Under such a standard the most careful and tolerant censor would

find it virtually impossible to avoid favoring one religion over another,

and he would be subject to an inevitable tendency to ban the expression

of unpopular sentiments sacred to a religious minority. Application
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of the "sacrilegious" test, in these or other respects, might raise

substantial questions under the First Amendment's guaranty of separate

church and state with freedom of worship for all. However, from

the standpoint of freedom of speech and the press, it is enough to

point out that the state has no legitimate interest in protecting any

or all religions from views distasteful to them which is sufficient

to justify prior restraints upon the expression of those views. It

is not the business of government in our nation to suppress real or

imagined attacks. upon a particular religious doctrine, whether they

appear in publications,.speeches, or motion pictures. . .

A state may not ban a film on the basis of a censor's conclusion

that it is "sacrilegious."

The decision in "The Miracle" case received widespread attention in the

nation's press. The following selections are typical of the reaction. The

first is from Business Week:
8

[An article in Business Week comments on the historic decisionrAff
the Supreme Court which states that movies are entitled to the con-

stitutional guarantee of free speech. The author believes that the
decision will greatly restrict many local censorship boards, but
he notes that the decision does not prevent a local board from out-

lawing a movie before it is released or from censoring a movie that is

undisputably obscene.]

The following opinion appeared in the New Republic:9

[An article in The New Republic states that the recent ruling of the

Supreme Court which annuls the New York State ban on the movie, "The

Miracle", is significant for two reasons: 1) It extends the First

Amendment to movies. 2) It rejects "sacrilege" as a criterion for

banning a movie. However, the author of the article fears that the
movie industry, because of possible boycotts and censorship of films

by special groups, will fail to take advantage of its newly won free-

dom. The author hopes that a "sense of high purpose" will influence

movie makers to jealously guard their right to free expression.]

8Busdness Week (May 31, 1952), 33. (Reprinted from the May 31, 1952 issue

of Business Week by special permission. Copyrighted 0 1952 by McGraw-Hill, Inc.)

9
New Republic (June 23, 1951), 8. (Reprinted by permission of THE NEW REPUBLIC,

01957, 1952, 1961, and 1962, Harrison Blaine of New Jersey, Inc.)
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The First Amendment--Patron of the Arts

During the 1950's and '60's the cohtroversy over censorship and the

movies continued. The sacrilege issue seemed to have seen settled, but the

related issues of morality and obscenity have never been completely answered.

Durtng these years the movies became more outspoken and "realistic."

Some attributed this to the loosening of censorship, some to the competition

of television, some to the competition of foreign "art" films which were well

received in the United States, and some to a maturing of the American taste.

In 1959, one of the more "realistic" films, "Lady Chatterley's Lover,"

based on a novel by the noted author, D. H. Lawrence, opened after an exten-

sive advertising campaign and amidst much publicity. The fact that the book

had been the center of a long controversy concerning possible obscenity did

much to stir up interest in the film.

The film opened in New York and promptly ran into trouble with the New

York censors. The following story appeared in U.S. News and World Etport:
10

[U.S. News and World Report describes how the Supreme Court recently

overruled a New York State Court's decision which banned a movie

based on the novel Lady Chat Lover because the movie advocated

adultry. The court ruled that movies are guaranteed the freedom of

speech. The court-ltd not discuss the issue of obscenity or porno-

graphy. The article notes that the judges were in disagreement as to

whether the court should set itself up as a censor board to rule on

movies on a case-by-case basis.]

10U.S. News and World Report (July 13, 1959), 50. (Peprinted from"U.S.

News and World Report" published at Washington. Copyright 1959, U.S. News

and World Report, Inc.)

i
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The Law Comes First

Throughout the history of the movie some sort of review and approval

has almost always been required before a picture could be relased to the

public. This review has been done in a variety of ways, by the movie in-

dustry itself, by local boards in various cities and states, and by private

groups who would make recommendations. The "Miracle" decision had said that

movies were protected by the First Amendment as much as the press and other

publications, but the question as to whether or not a film had to obtain

approval before being released to the public had not been settled. One

distributor decided to see if he could get his movie shown without holding

and "previews" for local censorship groups.

The City of Chicago required that all films must be licensed before

they may be shown in that city. One film distributor refused to submit his

movie, was refused a license and appealed to the Federal Court. The New

Republic carried the story:11

[The New Republic reports on a case brought before the Supreme Court
to test the constitutionality of a city's right to censor movies before

they are shown. The Court decided that the city did have the right,
even in a case where the movie was not known to be harmful in any way.

The New Republic finds the ruling objectionable for they feel that no
TTaviaball's freedom whould be infringed on without first ascertaining
that an illegal act has been committed.]

The Christian Century commented on the case:l2

[An article in the Christian Century expresses apprehension that the

recent ruling of the Supreme CourtNhich upheld the right of cities

to censor movies before they are shown to the public) will establish

a principle which will be applied to other forms of communication.
The Christian Century feels that if the Court does not reverse itself

on forecensorsffirroTA" future is not with the free :1]

11
New Re ublA(February 27, 1961), 8. (Reprinted by permission of

1957, 1952, 1961 and 1962, Harrison Blaine of NewTHE NEW REPUBLIC,
Jersey, Inc.)

1 2Christian Century (February 8, 1961), 163-164.
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FREEDOM OF RELIGION

Perhaps Aothing is more important and more personal to the average

American than his religion. For this reason any dispute concerning freedom

of religion is likely to become emotional and arouse deep feelings. The

struggle to achieve freedom of religion is one that reaches back to the

earliest days of American history and is, indeed, one of the basic reasons

f7ir the colonization of America.

Concerning religion, the First Amendment says, "Congress shall make no

law respecting an establishment of religion, or prohibiting the free exer-

cise thereof. . . ." We have seen in our study of other First Amendment

freedoms that it is not enough to say that these freedoms are guaranteed

by the Constitution. Many questions remained to be settled after the Amend-

ment was adopted. Many questions still remain.

The section that follows examines some of the problems that arise in

trying to determine the meaning of the First Amendment as it touches upon

religion. The question of the relationships among the government, religious

groups, and individuals has often arisen in relation to education, an area

in which all are vitally interested.
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Who Pays the Fare?

New Jersey enacted a law permitting local school boards to pay the

costs of transporting children to religious schools just as the boards pro-

vided free bus service for the children attending public school. This law

was challenged in court as constituting a violation of the First Amendment,

and the case reached the Supreme Court.

Mr. Justice Black, speaking for the Court:
1

The "establishment of religion" clause of the First Amendment

means at least this: Neither a state nor the Federal Government can

set up a church. Neither can pass laws which aid one religion, aid

all religions, or prefer one religion over another. Neither can force

nor influence a person to go to or to remain away from church against

his will or force him to profess a belief or disbelief in any religion.

No person can be punished for entertaining or professing religious

beliefs or disbeliefs, for church attendance or non-attendance. No

tax in any amount, large or small, can be levied to support any reli-

gious activities or institutions, whatever they may be called, or what-

ever form they may adopt to teach or practice religion. Neither a

state nor the Federal Government can, openly or secretly, participate

in the affairs of any religious organizations or groups and vice versa.

In the words of Jefferson, the clause against establishment of religion

by law was intended to erect '7i wall of separation between Church and State."

Measured by these standards, we cannot say that the First Amendment

prohibits New Jersey from spending tax-raised funds to pay the bus fares

of parochial school pupils as a part of a general program under which it

pays the fares of pupils attending public and other schools. It is un-

doubtedly true that children are helped to get to church schools. There

is even a possibility that some of the children might not be sent to their

church schools if the parents were compelled to pay for their children

going to and from church schools out of their own pockets when trans-

portation to a public school would have been paid for by the State. The

same possibility exists where the state requires a local transit company

to provide reduced fares to school children including those attending

parochial schools, or where a municipally owned transportation system

undertakes to carry all school children free of charge. Moreover, state-

paid policemen, detailed to protect children going to and from church

schools from the very real hazards of traffic, would serve much the

same purpose and accomplish much the same result as state provisions

TEverson v. Board of Education of Township of Ewing, 330 U.S. 1 (1947).



intended to guarantee free transportation of a kind which the state

deems to be the best for the school children's welfare. And parents

might refuse to risk their children to the serious danger of traffic

accidents going to and from parochial school, the approaches to which

were not protected by policemen. Similarly, parents might be reluc-

tant to permit their children to attend schools which the state had

cut off from such general government services as ordinary police and

fire protection, connections for sewage disposal, public highways and

sidewalks. Of course, cutting off church schools from these services,

so separate and so indisputably marked off from the religious function]

would make it far more difficult for the schools to operate. But

such is obviously not the purpose of the First Amendment. That Amend-

ment requires the state to be a neutral in its relations with groups

of religious believers and non-believers; it does not require the

state to be their adversary. State power is no more to be used-so

as to handicap religions than it is to favor them. . .

The First Amendment has erected a wall between church and state.

That wall must be kept high and impregnable. We could not approve the

slightest breach. New Jersey has not breached it here.

Mr. Justice Jackson, in dissent:

It is no exaggeration to say that the whole historic conflict

in temporal policy between the Catholic Church and non-Catholics comes

to a focus in their respective school policies. The Roman Catholic

Church, counseled by experience in many ages and many lands and with

all sorts and conditions of men, takes what from the viewpoint of its

own progress and the success of its mission, is a wise estimate o the

importance of educatcLon to religion. It does not leave the indik,iuual

to pick up religion by chance. It relies on early and indelible

indoctrination in the faith and order of the Church by the word and

example of persons consecrated to the task.

Our public school, if not a product of Protestantism, at least

is more consistent with it than with the Catholic culture and scheme

of values. It is a relatively recent development dating from about

1840. It is organized on the premises that secular education can be

isolated from all religious teaching so that the school can inculcate

all needed temporal knowledge and also maintain a strict and lofty

neutrality as to religion. The assumption is that after the individ-

ual has been instructed in worldly wisdom he will be better fitted to

choose his religion. Whether such a disjunction is possible, and if

possible whether it is wise, are questions I need not try to answer.

I should be surprised if any Catholic would deny that the parochial

school is a vital, if not the most vital , part of the Roman Catholic

Church. If put to the choice, that venerable institution, I should

expect, would forego its whole service for mature persons before it

would give up education of the young, and it would be a wise choice.
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Its growth and cohesion, discipline and loyalty9 spring from its schools.

Catholic education is the rock on which the whole structure rests,and

to render tax aid to its Church school is indistinguishable to me from

rendering the same aid to the Church itself. Emphasis added.

It seems to me that the basic fallacy in the Court's reasoning,

which accounts for its failure to apply the principles it avows, is

in ignoring the essentially religious test by which beneficiaries of

this expenditure are selected. A policeman protects a Catholic, of
course--but not because he is a Catholic; it is because he is a man

and a member of our society. The fireman protects the Church school- -

not because it is a Church school; it is because it is property, part

of the assets of our society. Neither the fireman nor the policeman
has to ask before he renders aid "Is this man or bOlding identified

with the Catholic Church?" But before these school authorities draw

a check to reimburse for a student's fare they must ask just that ques-

tion, and if the school is a Catholic one they may render aid because

it is such, while if it is of any other faith or is run for profit,

the help must be withheld. To consider the converse of the Court's

reasoning will best disclose its fallacy. That there is no parallel

between police and fire protection and this plan of reimbursement is

apparent from the incongruity of the limitation of this Act if applied

to police and fire service. Could we sustain an Act that said the
police shall protect pupils on the way to or from public schools and

Catholic schools but not while going to and coming from other schools,

and firemen shall eitinguish a blaze in public or Catholic school

buildings but shall not put out a blaze in Protestant Church schools

or private schools operated for profit? That is the true analogy to

the case we have before us and I should think it pretty plain that

such a scheme would not be valid. . .
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Does God Go To School?

Mr. Justice Black speaking for the Court in the case of McCollum v.

Board of Education:2

This case relates to the power of a state to utilize its tax-

supported public school system in aid of religious instruction isofar

as that power may be restricted by the First[Amendment].

The appellant, Vashti McCollum, began this action against the

Champaign Board of Education. . . . Her asserted interest was that of

a resident and taxpayer of Champaign and of a parent whose child was

then enrolled in the Champaign public schools. Illdnois has a com-

pulsory education law which, with exceptions, requires parents to

send their children, aged seven to sixteen, to its tax-supported public

schools where the children are to remain in attendance during the

hours when the schools are regularly in session. Parents who violate

this law commit a misdeameanor punishable by fine unless the children

attend private or parochial schools. . .

Appellant's petition alleged that religious teachers, employed

by private religious groups, were permitted to come weekly into the

school buildings during the regular hours set apart for secular teaching,

and then and there for a period of thirty minutes substitute their

religious teaching for the secular education provided under the com-

pulsory education law. The petitioner charged that this joint public-

school religious-group program violated the . . . Constitution. The

. . petition was that the Board of Education be ordered to "adopt
and enforce rules and regulations prohibiting all instruction in and

teaching of religious education in all public schools in Champaign

School District. . . ."

Classes were made up of pupils whose parents signed printed cards

requesting that their children be permitted to attend; they were held

weekly, thirty minutes for the lower grades, forty-five minutes for

the higher. . . . The classes were taught in three separate religious

groups by Protestant teachers, Catholic priests, and a Jewish Rabbi.

. . . Classes were conducted in the regular classrooms of the school

building. Students who did not choose to take the religious instruc-

tion were not released from public school duties; they were required

to leave their classrooms and go to some other place in the school

building for pursuit of their secular studies. . .

The foregoing facts. . . how the use of tax-supported property

for religious instruction and the-close cooperation between the school

authorities and the religious council in promoting religious education.

2McCollum v. Board of Education, 333 U.S. 203 (1948).
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The operation of the state's compulsory education system thus assists

and is integrated with the program of religious instruction carried

on by separate religious sects. Pupils compelled by law to go to

school for secular education are released in tpart from their legal

duty upon the condition that they attend the religious classes. This

is beyond all question a utilization of the tax-established and tax-

supported public school system to aid religious groups to spread their

faith. And it falls squarely under the ban of the First Amendment. . .

as we interpreted it in Everson v. Board of Education. . . . _Emphasis

added.]

Eight of the nile Supreme Court judges agreed with :he decision just

quoted. The ninth agreed with he ideas but felt that the "released time"

did not fall under the protection of the First Amendment, but was a matter

best left to the local governments.

This decision, which immediately affected millions of students in

thousands of schools around the country, received a great deal of public

attention. Much was written about the decision on both sides of the question.

The following articles were drawn from Christian Century. Both articles

compare the McCollum case to the earlier Everson decision and attempt to

come up with guidelines for understanding the problems relating to school-

church relations.

The first article appeared immediately after the Supreme Court action:3

[An article in Christian Century praises the Supreme Court's recent

decision which Feafins the constitutional principle that church and

state must be competely separate institutions. The court's ruling

forbids state aid to any church and ruled as unconstitutional the use

of public school buildings and teachers for religious classes. The

article notes, however, that this decision must not be misconstrued

as being anti-religious for it does not imply the separation of reli-

gion from the life of the nation.]

Over a year later a second article explored the question of the Court's

decision in regard to released time:4

3Christian Century (April 7, 1948), 308-309

4
Charles C. Morrison, "What Did the Supreme Court Say?" Christian

Century (June 8, 1949), 707-708
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[Charles Morrison, in an article in the Christian Century, asserts

that he has always believed that religion should be included in the

public schools' curriculum. Morrison stresses that he is in favor

of the recent Supreme Court decision which reaffirmed the separation

of church and state. However he feels that this case has caused

much confusion in people's minds. Thus he discusses in detail what

he considers the essential facts of the case.]
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Does The School Go To God?

As many who read the McCollum decision had predicted, a great many

Boards of Education changed their programs regarding "released time" to

comply with the Supreme Court decision. This is not to say that the

practice was ended. There were many attempts to obey the law while still

keeping some sort of "released time" program. In Zorach v. Clauson5 the

Supreme Court again considered the question of released time.

Mr. Justice Douglas, speaking for the Court:

New York City has a program which permits its public schools to

release students during the school day so that they may leave the

school building and school grounds and go to religious centers for

religious instruction or devotional exercise. A student is released

on written request of his parents. Those not released stay in the

classrooms. The churches make weekly reports to the schools, sending

a list of children who have been released from public school but

have not reported for religious instruction.

This "released time" program involved neither religious instruction

in public school classrooms nor the expenditure of public funds. All

costs, including the application blanks, are paid by the religious

organizations. The case, therefore, unlike McCollum v. Board of Educa-

tion, which involved a "released time" program from Min-OMT In t at

case the classrooms were turned over to religious instructors. We

accordingly held that the program violated the First Amendment. . .

which prohibits the states from establishing religion or prohibiting

its free exercise.

Appellants, who are taxpayers and residents of New York City and

whose children attend its public schools,' challenge the present law,

contending it is in essence not different from the one involved in the

McCollum case. . .

We could have to press the concept of separation of Church and

State to these extremes to condemn the present law on constitutional

grounds. The nullification of this law would have wide and profound

effects. A Catholic student applies to his teacher for permission to

leave school during hours on Holy Day of Obligation to attend a mass.

A Jewish student asks his teacher for permission to be excusJd for

Yom Kippur. A Protestant wants the afternoon for a family baptismal

ceremony. In each case the teacher requires parental consent in

5
Zorach v. Clauson, 343 U.S. 306 (1952).
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writing. In each case the teacher, in order to make sure the student

is not a truant, goes further and requires a report from the priest,

the rabbi, or the minister. The teacher in other words cooperates

in a religious program to the extent of making it pc3sible for her

students to participate in it. Whether she does it occasionally for

a few students, regularly for one, or pursuant to a systematized pro-

gram designed to further the religious needs of all the students does

not alter the character of the act. . .

In the McCollum case the classrooms were used for religious instruc-

tion and the force of the public school was used to promote that instruc-

tion. Here, as we have said, the public schools do no more than accom-

modate their schedules to a program of outside religious instruction.

We follow the McCollum case. But we cannot expand it to cover the pre-

sent released time program unless separation of Church and State means

that public institutions can make no adjustments of their schedules

to accommodate the religious needs of the people. We cannot read into

the Bill of Rights such a philosophy of hostility to religion.

Mr. Justice Jackson, in dissent:

This released time program is founded upon a use of the State's

power of coercion, which, for me, determines its unconstitutionality.

Stripped to its essentials, the plan has two stages, first, that the

State compels each student to yield a large part of his time for

public secular education and, second, that some of it be "released"

to him on condition that he devote it to sectarian religious purposes.

No one suggests that the Constitution would permit the State

directly to require this "released" time to be spent "under the con-

tol of a duly constituted religious bod,." This program accomplished

that forbidden result by indirection. If public education were taking

so much of the pupils' time as to injure the public or the students'

welfare by encroaching upon their religious opportunity, simply

shortening everyone's day would faciliGate voluntary and optional

attendance at Church classes. But that suggestion is rejected upon

the ground that if they are made free many students will not go to the

Church. Hence, they must be deprived of freedom for this period, with

Church attendance put to them as one of the two permissable ways of

using it.

The greater effectiveness of this system over voluntary attendance

after school hours is due to the truant officer who, if the youngster

fails to go to the Church school, dogs him back to the public school-

room. Here schooling is more or less suspended during the "released

time" so the nonreligious attendants will not forge ahead of the church-

going absentees. But it serves as a temporary jail for a pupil who

will not go to Church. It takes more subtlety of mind than I possess

to deny that this is governmental constraint in support of religion.

It is an unconstitutional, in my view, when exerted by indirection as

when exercised forthrightly.
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There's A Time and Place For Everything

In 1962 the Supreme Court issued its decision in Engel v. Vitale.
6

This case concerned a one line prayer which the New York State Board of Regents,

a governmental body in charge of schools throughout the state, had authorized

the local school boards to use in the schools. A number of the local boards

used this prayer until the practice was challenged in court and ultimately

declared unconstitutional by the Supreme Court.

The storm of controversy that had raged over the earlier decision was

mild compared to the reaction that followed this one.

The first selection is a commentary that appeared in the New Republic:7

[An article in the New Republic discusses a ruling by the Supreme
Court which outlaws The recitation in the public schools of state

composed prayers. The article notes that the ruling will probably
not stop prayer in schools because the court has not forbidden the
recitation of prayers composed by an outside group. The article

expresses fear that the ruling may have detrimental political effects
because right wing groups are apt to use this decision to discredit
the court. As a result federal aid to education may become unpopular.]

The last two selections, articles which appeared in Commonweal, discuss

the broad implications and the impact of the school prayer case. The first

article is "State-Sponsored Prayer" by Leo Pfeffer:8

[Leo Pfeffer, in Commonweal, asserts that the Court's decision to for-
bid the recitation of a state sanctioned prayer in the public schools
is completely consistent with the principle of separation of church
and state. The author notes, however, that while the church is for-
bidden from directly aiding a religion, state actions for the general
good often indirectly aid a particular religion. Pfeffer points out
that the actual state control of religion has had a particularly
ignoble history and often had detrimental effects for the particular
religion involved.]

6
Engel v. Vitale, 370 U.S. 421 (1962).

7
New Republic (July 9, 1962), 3-5. (Reprinted by permission of THE NEW

REPUBLIC, c 1957, 1952, 1961, and 1962, Harrison-Blaine of New Jersey, Inc.)

8Leo Pfeffer, "State-Sponsored Prayer," COmmonweal (July 27, 1962),

417-419.
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The second article in "The Forbidden Prayer" by William B. Ball:
9

[The author stresses that the decision of the Court in the Englds case

must not be taken too narrowly. He believes that the decision forbids
all religious activity, not just government composed prayer. The

author feels that among the bad effects of the decision is that children

will be deprived of a God in their lives. Furthermore, as a result

of the decision many Americans will lose their faith in the court.

The author also fears that the decision may be misconstrued and inter-

preted as a denial of the possibility of aid to parochial schools.

Finally, the author states that the worst effect of the decision will

be to divide the American people.]

9William B. Ball, "The Forbidden Prayer," Commonweal (July 27, 1962),

419-422.
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SUGGESTIONS FOR FURTHER READING

A short but good reading on the role of the Courts with the emphasis

on Civil Liberties is Courts and Rights by John P. Roche (Random House, N.Y.,

1961). A valuable history of the development of freedom can be found in

James T. Shotwell's The ball Way to Freedom (Bobbs-Merrill Co Indianapolis,

1960).

An excellent collection of leading U.S. Supreme Court cases on the topics

included in this study can be found in a book by Milton Konvitz, Bill of

Rights Reader (Cornell University Press, Ithaca, N.Y., 1960).* An authori-

tative but easily read work is The First and The Fifth by John O. Rogge

(Thomas Nelson & Sons, N.Y., 1960).

For an account written by a well-known civil liberties lawyer, see Morris

Ernst's The First Freedom (MacMillan Co., N.Y., 1964). A survey of freedom

of speech and press can be found in William L. Chenery, Freedom of the Press

(Harcourt Brace & Co., N.Y., 1955) which also includes sections on movies,

radio and television. A very popular and interesting work is The Smut Peddlers

(Doubleday & Co., Garden City, N.Y., 1960)* by James J. Kilpatrick which

describes the clash between censorship and a free press.

The best short work in the field of freedom of religion is by Leo

Pfeffer, Church, State and Freedom (Beacon Press, Boston, 1953).

An excellent presentation of the "absolutist" viewpoint is to be found

in William O. Douglas's The Right of the People (Doubleday & Co., Garden City,

N.Y., 1958). An analysis of the "balancing" viewpoint is to be found in David

Fellman's The, Limits of Freedom, (Rutgers University Press, New Brunswick,

N.J., 1959).

*Available in paperback edition.


