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Title 45—PUBLIC WELFARE

Chapter 1—Office of Education, De-
partment of Hec!'th, Education, and
Welfare

PART 116—FINANCIAL ASSISTANCE
TO MEET THE SPECIAL EDUCA-
TIONAL NEEDS OF EDUCATION-
ALLY DEPRIVED CHILDREN

Federal financial essistance made pur-
suant to the regulations set forth below
is subject to the regulation in 45 CFR
Part 80, issued by the Secretary of
Health, Educaticn, and Welfare aad ap-
proved by the President to effectuate the
provisions of section 601 (42 U.S.C.
2000d) of the Civil Rights Act of 1964
(Public Law 88-352).

Part 116 of Title 45 of the Code of Fed-
eral Regulations is revised, primarily to
reflect the amendments to Titles II and
IIX of Public Law 874, 81st Congress, that
were made by Public Law 89-750, so as
to read as follows:

Subpart A—Definitions

Sec.
1i6.1 Definitions.

Subpart B—Eligibility for and Amount of Grants
and Payments

Eligibility of 1local
agelcies.

Determination of maximuim grants
and payments,

Allocation of county aggregate maxi-
mum grants by State educational
agencies.

Local educational agencles in more
than one county.

Local educational agencies with over-
lapping Jurisdictions or serving
children from another school dis-

* trict.

Changes in local educational agen-
cles.

Limitation on grants for fiscal year
1967,

1169 Ratable reductions and reallotments.

116.10-116.15 [Reserved]

Subpurt C—Project Applications

Project applications.

Project covered by an application.

8ize, scope, and quality of projects.

Participation by children enrolled in
private schools.

Title to property and control over
funds.

Requirements with respect to con-
struction.

Provision for measurement of edu-
cational achievement and evalua-
tion of programs.

Reports by local educational agen-
cles.

Relation to other programs.

Dissemination and utilization of re-
sults of educationzi research and
demonstratictis.

116.26-116.30 [Reserved]

Subpart D—Duties and Functions of State
Education Agencies

Participaticn by States.

Certificate of Stale attorney general.

Allocation to local educational agen-
cles.

Approval of applications from local
educational agencies.

116.35-116.40 [Reserved!

116.3 educational
1163

1164

116.5
116.6

116.7
116.8

116.16
116.17
116.18
116.19
116.20
116.21

11622

116.23

11624
11625

11631
11632
116.33

11634
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Subpart E—Payments
Sec.

116.41
116.42
116.43

116.44
116.45

116.16

Payments to States.

Obligation of Federal appropriations.

Distributions to State or local educa-
tional agencles.

Limitation on payments to a State.

Limitations on payments to a local
educational agency.

Use of Federal funds and liquida-
tion of obligations by State or local
educational agencies.

116.47 Expenditures by State and local edu-

cational agenctes.

118.48 State fiscal control and aadit.

116.49-116.50 [Reserved|

Subpart F—General Provisions

Approval of State apphication.
Withholding by the Commissioner.
Allowable expenditures.

Retention of records.

Inventories of equipment.

116.56 Financial interest of officlals.
1168.57 Copyrights and patents.

AurHORleY: The provisions of this Part
116 issued under sec. 7, 64 Stat. 1107, as re-
numbered sec. 301, 79 Stat. 356; 20 U.S.C. 242.
Interpret or apply secs. 201-213, 301-303,
as added or renumbered by 79 Stat. 237-36,
and 111(f), 80 Stat. 1196, 20 U.S.C. 241a-2411,
242-244 and 883(c).

Subpart A—Definitions
§ 116.1 Definitions.

As used in this part—
(a) .*Act” 1neans the Elementary and
Secondary Education Act of 1965 (Public

1i6.51
116.52
116.563
116.54
116.55

Law 89-10). Title IT of Public Law 874,

81st Congress, which was added by Title
I of sald Elementary and Secondary
Education Act of 1965, is hereinafter in
this part referred to as Title I of the Act.

(b) “Attendance area’” means, in rela-
tion to a particular public school, the
geographical area in which the children
who are normally served by that school
reside. An attendance area for an
elementary school may not necessarily
be coterminous with an attendance area
for a secondary school.

(¢) “Average daily attendance” means
(1) average daily attendence In elemen-
tary and secondary schools, not beyond
grade 12, as determined in accordance
with State law and (2) In the case of
schools for handicapped children oper-
ated or supported by a State agency, the
average number of children under 21
years of age participating per day for
the length of a normal school year in an
organized program in such schools of
instruction which is recognized under
State law as furnishing elementary or
secondary education, but not beyond
grade 12. Dalily attendance shall be
measured by the number of daily hours
of participation in such instruction as
the State agency determines to be ap-
propriate for children with the partic-
ular handicap involved, except that any
such instruction for more than 1 hour,
but less than 3 hours, a day shall be
deey 1ed to constitute a maximum of
one-half day of attendance. Time spent
primarily in custodial care or in medica}l
treatment or therapy cannot be counted
in determining school attendance.

(d) ‘““Average per pupil expenditure”

_ in a State or in the United States means

the aggregate of current expenditures
(as defined in paragraph (h) of this
section but otherwise without regard to
the sources of funds from which such
expenditures are made) of all those lo-
cal educational agencies in the State,
or in the United States, as the case may
be, which are boards of education or
other legally constituted local school
authorities having administrative con-
trol and direction of free public educa-
tion in a county, township, independent
or other school district, including those
State agencies which operate and main-
tain facilities for the providing of free
public education in a county, township,
or othei school district, nlus any .such
current expenditures made directly by
the State for operation of those local
educational agencies, and the sum
thereof divided by the aggregate num-
ber of children in average daily attend-
ance to whom those local educational
agencies provided free public education.
As used in this paragraph, “the United
States” means the States of the Union
and the District of Columbia.

(e) “Commissioner” .means the U.S.
Commissioner of Education,

{f) ‘‘Construction” means the erect-
ing, building, acquiring, altering, re-

. modeling, improving, or extending of

school facilities, and includes the prep-
aration of drawings and specifications
for school facilitles and the inspection
and supervision of the construction of
school facilities. )

(g) “County” means a division of a
State of the Union which is treated as a
county by the Secretary of Commerce
in compiling and reporting data re-
garding counties.

(h) “Current expenditures” means
expenditures for free public education,
including expenditures for administra-
tion, instruction, attendance and health
services, pupil transportation services,
operation and maintenance of plants,
and fixed charges, and net expenditures
to cover deficits for food services and
student body activities, but not includ-
ing expenditures for community sexvices,
capital outlay and debt service, or any
expenditures made from funds granted
under Titles I, IT, or III of the Act.

(1) “Educationally deprived children”
means those children who have need for
speclal "educational assistance in order
that their level of educational attain-
ment may be raised to that appropriate
for children of their age. The term
includes children who are handicapped
or whose needs for such special educa-
tional assistance result from poverty,
neglect, delinquency, or cultural or lin-
guistic isolation from the community
at large.

(j) “Elementary school” means & day
or residential school which provides ele-
mentary education, as determined under
State law.

(k) “Equipment” includes machinery,
utilities, and built-in equipment and any
necessary enclosures or structures to
house them, and includes all other items
necessary for the functioning of a par-
ticular facility as n facility for provid-
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ing educational services, including such
items as instructional equipment and
necessary furniture, printed, published,
and audiovisual instructional materials,
and books, periodicals, documents, and
other related materials. Equipment does
not include supplies which are consumed
in use or which may not reasonably be
expected to last longer than 1 year.

() “Federal percentage” means 50
percent of the average per pupil expendi-
ture in a State, or, where applicable, in
the United States, for a prior fiscal yzar,
which is used as a factor in comyuting
maximum grants under Title I of the Act.

(m) “Fiscal year” means & period
beginning on July 1 and ending on the
following June 30. (A fiscal year is
designated in accordance with the cal-
endar year in which the ending date of
the fiscal year occurs.)

(n) “Free public education” means
education which is provided at public
expense, under public supervision and
direction, and without tuition charge,
and which is provided as elementary or
secondary education, not above grade
12 in a State. Elementary education
mey, if so determined under State law,
include education below grade 1 meeting
the above criteria.

(0) “Handicapped children” means
mentally retarded, hard of hearing, deaf,
speech impaired, visually handicapped,
seriously emotionally disturbed, crippled,
or other health impaired children who
by reason thereof require special edu-
cation.

(p) “An institution for delinquent
children” means & public or private non-
profit residential facility which is oper-
ated primarily for the care of, for an
indefinite period of time or for & definite
period of time other than one of short
duration, children who have been adju-
dicated to be delinquent children.

(q) “An institution for neglected chil-
dren” means a public or private nonprofit
residential facility (other than a foster
home) which'i1s operated primarily for
the care of, for an indefinite period of
time, at least ten children who have been
committed to the institution, or volun-
tarily placed in the institution, and for
whom the institution has assumed or
been granted custodial responsibility pur-
suant to applicable State law, because
of the abandonment or neglect by, or
death of, parents or persons acting in the
place of parents.

(r) “Local educational agency” means
& public board of education or other pub-
lic authority legally constituted within a
State for either administrative control or
direction of, or to perform a service func-
tion for, public elementary or secondary
schools in a city, county, township, school
district, or other political subdivision of &
State, or guch combination of school dis-
tricts or counties as are recognized in a
State as an administrative agency for its
public elementary or secondary schools.
The term includes any State agency
which s directly responsible for provid-
ing free public education for handicapped
children or for children in institutions
for neglected or delinquent children. It
also includes any other public institution
or agency having administrative control
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and direction of & public elementary or
secondary school.

(s) “Low-income factor” means the
limit of famnily annual income which is
used in determining familles with low
annual incomes for the purposes of Title
I of the Act. For fiscal year 1967, the
low-income factor is $2,000 and, for fis-
cal year 1968, the lew-income factor is
$3,000.

(t) “Program” means an overall plan
with respect to funds made available
under Title T of the Act during a fiscal
year which is intended to be put into
effect by a State or local educational
agency or the Department of the Interior
through one or more projects.

() “Project” means an activity, or
a set of activicies, nroposed by & State or
local educational agency or the Depatt-
meunt of the Interior and designed to meet
certain of the special educational needs
of certain educationally deprived chil-

en.

(v) “Project area” means the attend-
ance area, or combination of attendance
areas, having a high concentratiorn of
children from low-income famities which,
without regard to the location of the
project itself, is designated as the area
whose children are to_be served by the
project. The term does not apply to a
project to be carried out by a State agency
at a school operated or supported by that
agency for handicapped children or for
children in institutions for neglected or
delinquent children.

(w) “School facilities” means class-
rooms and related facilities {ncluding
initial equipment) for free public edu-
cation and interests in land (ncluding
site grading and improvements) on which
such facllities are constructed, but does
not mean gymnasiums or similar facili-
ties intended primarily for use for exhi-
bitions for which admission s to be
charged to the general public.

(x) “Secondary school” means a day
or residential school which provides sec-
ondary education, as determined under
State law, but not beyond grade 12.

(y) “Service function” means an edu-
cational service which is performed by a
legal entity, such as an intermediate
agency, whose jurisdiction does not ex-
tend to the whole cf the State and which
is authorized to provide consultative, ad-
visory, or educational program services to
public elementary or secondery schools,
or which has regulatory functions over
agencies having administrative control
or direction of public elementary or
secondary schools, rather than a service
which Is performed by a cultural or edu-
cational resource.

(z) “State” means & State of the
Union, the District of Columbia, Wake
Island, Puerto Rico, Guam, American
Samoa, the Virgin Islands, or the Trust
Territory of the Pacific Islands.

(aa) “State educational agency” means
the officer or agency primarily respon-
sible for the State supervision of public
elementary and segondary schools.

(bb) “Works of art” means those
items, which may be in the nature of fix-
tures, that are incorporated in school
facilities primarily because of thelr
esthetic value., The cost of a work of art
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that is in the nature of a fixture shall be
the estimated additional cost of incor-
porating those special esthetic features
which exceed the general requirement of
excellence of architecture and design.

Subpart B—Eligibility for and Amount
of Crants and Payments

§ 116.2 Eligibility of local educational

agencies,

(a) A local educational agency is eli~
gible for a grant under Title I of the Act
for a fiscal year if the Commissioner de-
termines on the basis of satisfactory data
available to him that the number of chil-
dren aged 5 to 17, inclusive, in families
residing in the school district of that
local educational agency and having an
annual income of less than the low-in-
come factor, in families residing in that
school district and receiving an annual
income In excess of the low-income fac-
tor from payments under a State plan
approved under Title IV of the Social
Security Act, living in that school district
in institutions for neglected or delinquent
children (other than children for whom
a State agency is directly respons’ble for
providing free public educatior), and
living in foster homes in that school dis-
irict and being supported with public
funds, amounts to at least 10.

(b) XIf the Commissioner does not have
available satisfactory data on a school
district basis, a local educational agency
is eligible for such a grant if the school
district served by -it is located in whole
or in part in a county in which the Com-
missioner determines that there are 10
or more of such children.

(c) The foregoing Provisions of this
section are not applicable to a State
agency directly responsible for providing
free public education for handicapped
children or for children in irstitutions
for neglected or delinquent children.

§ 116.3 Determination of maximum
grants and payments.

(&) The maximum grant for which a
local educational agency (other than a
State agency directly responsible for pro-
viding free public education for handi-
capped children or for children in in-
stitutlons for neglected or delinquent
children) is eligible to receive under Title
I of the Act will be determined by the
Commissioner, if satisfactory data are
available for that purpose, by multiply-
{ng the sum of (1) the number of chil-
dren aged 5 to 17, inclusive, in families
residing in the school district of the local
educational agency and having an an-
nual income of less than the low-income
factor prescribed in § 116.1(s), (2) the
number of children of those ages in fami-
lles residing in the school district and
recelving, from payments unde> the pro-
gram of aid to families with dependent
children under a State plan approved
under Title IV of the Social Security
Act, an annual income in excess of the
low-income factor prescribed in § 116.1
(s), (3) the number of children of those
ages living in the school district in insti-
tutions for neglected or delinquent chil-
dren (other than children for whom &
State agency is directly responsible for
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providing free public education) and (4)

' the number of children of these ages

living in foster homes in the school dis-
trict and being supported with public

. funds, by the Federal percentage pre-

scribed in § 116.1(1) of the average per
pupil expenditure in that State or, be-
ginning with fiscal year 1968, the aver-
age per pupil expenditure in the United
States, if higher.

(b) Unless the Commissioner deter-
mines that satisfactory data are avail-
able to enable him to determine the
maximum grant for which a local edu-
cational agency is eligible, he shall deter-
mine the aggregate of the maximum
- grants for which all local educational
agencies (other than State agencies di-
rectly responsible for providing free pub-
lic education for handicapped children
or for children in institutions for neg-
lected or delinquent children) in each
county of each State of the Union are
eligible. Such an aggregate is herein-
after in this part referred to as a county
aggregate maximum grant. Such coun-
ty aggregate maximum zrants will be
allocaled by State educational agencies
among the several local educational
agencies in each county in accordance
with the provisions of §§ 116.4, 116.5, and
116.6.

(c) A county saggregate maximum
grant will be determined in the same
manner &8s & maximum grant is com-
puted under paragraph (a) of this sec-
tion except that the numbers of such
children residing in the county, instead
of the numbers of such chiluren residing
in an individual school district. are to be
used in the computation.

(d) The amount of the grants to Puer-
to Rico, Guam, American Samoa, the
Virgin Islands, and the Trust Territory
of the Pacific Islands, and the amount of
the payments to the Department of the
Interior to meet the special educational
needs of educationally deprived children
on reservations serviced by elementary
and secondary schools operated for In-
dian. children by that Department, are
the amounts allotted to them by the
Commissioner according to thelr respec-
tive needs from the sums appropriated
for the purposes of Title I of the Act.

(e) The maximum grant for which a
State agency directly responsible for pro-
viding free public education for handi-
capped children, or for children in insti-
tutions for neglected or delinquent chil-
dren, is eligible will be determined by
multiplying the number of children in
average daily attendance, and recelving
free public education, at schools for such
children which are operated or supported
by that State agency by the Federal per-
centage prescribed in §116.1(1) of the
average per pupil expenditure in that
State or, beginning with fiscal year 1968
in the case of handicapped children, in
the United States, if higher. The pro-
visions of this paragraph (e) do n¢t ap-
ply to Puerto Rico, Guam, American
Samoa, the Virgin Islands, or the ‘Trust
Territory of the Pacific Islands.

(f) The maximum grant for which a
State educational agency is eligible for
establishing or improving programs for
_ migratory children of migratory agri-
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cultural workers is the sum of the esti-
mated number of such migratory chil-
dren aged 5 to 17, inclusive, who reside
in the State full time and the full-time
equivalent of the estimated number of
such migratory children aged 5 to 17, in-
clusive, who reside in the State part time,
multiplied by the Federal percentage of
the average per pupil expendituie in the
States of the Union and the District of
Columbia. The estimate of the num-
ber of such migratory children will be
derived by the Commissioner from the
best data available to him of the num-
ber of intrastate migratory workers, and
of the average number of interstate mi-
gratory workers, in the several States.

§ 116.4 Allocation of county aggregate
maximum grants by State educa-
tional agencies.

(a) To the extent that a courity aggre-
gate maximum grant is based on children
aged 5 to 17, inclusive, living in institu-
tions for neglected or delinquent
children, the county aggregate maximum
grant shall be allocated among those
local educational agencies in whose dis-
vricts those institutions are located on
the basis of the number of such children
living in those institutions.

(b) The remainder of the county
aggregate maximum grant shall be allo-
cated by the State educational agency
among the several local educational
sgencies whose school districts lle within
the county as provided in paragraphis (¢)
and (d) on the basis of those avaliable
data which it deems best to reflect the
current distribution in the county of
children aged 5 to 17, inclusive, from low-
income families, including families re-
ceiving payments under the program of
aid to families with dependent children
under a State plan approved undei Title
IV ol the Soclal Security Act, without
regard to the amount of such payments,
and children in foster homes.

(¢) If the State educational agency
hss available data showing the distribu-
tion among the several school districts
in the county of the children aged 5 to
17, inclusive, from families receiving any
aid for dependent children and if it
deems that such data reflect the current
distribution in the county of all children
aged 5 to 17, inclusive, from low-income
families and in fovter homes, then the
allocation among local educational
agencies of such remainder of the county
aggregate maximum grant shall be made
solely on the basis of such data.

(d) If the available data referred to in
paragraph (c¢) of this section are not
deemed to refiect the current distribu-
tion in a county of all children aged 5 to
17, inclusive, from low-income families
and in foster homes, then the State
educational agency may combine those
dats with other available data on such
weighted basis as it deems appropriate
and best to reflect the current distribu-
tion in the county of such children or
use such other method as it deems ap-
propriate for that purpose.

(e) If the total allocation to a local
educational agency as otherwise com-
puted pursusnt to this section would be
less than an entitlement to a grant com-

puted on the basis of 10 children, that
local educational agency may be disre-
garded in the allocation of a county ag-
gregate maximum grant among the local
educational agencies in that county.

() If the allocation of entitlement to
a maximum grant to a local educational
agency as otherwise computed pursuant
to this section would, without regard to
any pro rata reduction, reduce the en-
titlement of that agency to an amount
which Is less than its maximum grant
for the previous year, the State educa-
tional agency may modify that alloca-
tion of entitlement to a maximum grant
to the extent necessary to make an or-
derly adjustnent in the program of the
local educational agency.

§ 116.5 Local educational agencies in
more than one county.

The allccation to a loeal educational
agency pursuant fo § 116.4 shail be made
separately for each county in which a
part of the schocl district served by that
local educational agency is located., The
maximum grant {or such a local educa-
tional agency shall be the sum of its
allocations from county aggregate maxi-
mum grants.

§ 116.6 Local educational agencies with
ovi.lapping jurisdictions or serving
ch.ildren from wnother school dis-
trict.

In any case in which two orf more local
educational agencies (other than State
agencies directly responsible for provid-
ing free public education for handi-
capped children or for children in in-
stitutions for neglected or delinquent
children) have responsibility for dif-
ferent groups of children in a district, or
serve school districts which overlap, or in
any case in which & local educational
agency provides free puklic education for
a substantial number of children residing
in the school district of another local
educational agency, the State educa-
tional agency may allocaite the amount of
the maximum grants among such local
educational agencies in such manner as
it determines will best carry out the pur-
poses for which the grants under T4tle I
o{) lt;he Act are respectively made avail-
able.

§ 116.7 Changes in local educational

agencies,

(a) In any case in which there i5 a
merger or consolidation of local educa-
tional agencies during the school year,
the maximum grant which each was
eligible to receive shall become available
to the surviving or consolidated agency.
The surviving or consolidated agency
shall be responsible for projects previ-
ously approved for each of the agencies
participating in the merzer o> consoli-
dation.

(b) In any case In whi:h the geo-
graphical area of a school district served
by a local educational agency is dimin-
ished, or divided with another local edu-
cational agency, during the school year,
the State educational agency shall re-
determine the maximum grants by using
the same method used in making the
original determination. However, noth-
ing herein shall preclude the completion,
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where appropriate, of previously ap-
proved projects by the agency originally
submitting the projects by itself or
through & cooperative undertaking.

§116.8 Limitation on grants for fiscal
year 1967.

(a) The total amount approved for
grants to any local educational agency
(other vhan a State agency directly re-
sponsible for providing free pub).c edu-
cation for handicapped childien or for
children in institutions for neglected or
delinquent children) for fiscal year 1967
shall be limited to 50 percent of the sum
budgeted by that agency for current ex-
peditures (see raragraph (h) of § 116.1)
for that year.

(b) The determination of the budg-
eted sum shall be made on the basis of
the budget as finally approved by the
public authority responsible for such an
approval. Until such time as the budget
for that fiscal year shall have been finally
approved, the grant to the local educa-
tional agency shall be tentatively limited
to 40 percent of curient expenditures for
fiscal year 1966, gubject to such upward
adjustment as may be occasioned by the
final approval of the budget for fiscal
year 1967. The limitation on the grant
to a local educational agency will be de-
termined by the State educational agency
at the time of the initial application of
the educational agency except that where
necessary the final determination of that
limitation shall be deferred until the
time of the first auch application after
final budget approval.

§116.9 Ratable reductions and reallot-
ments,

(a) If the sums appropriated for any
fiscal year are not sufiicient to pay in
full the amounis which all local and
State educational agencies and the De-
partment of the Interior are eligible to
receive under Title I of the Act for that
year, the amounts available to State and
local educationsl agencies (other than
those in Puerto Rico, Guam, American
Samos, the Virgin Islands, and the Trust
Territory of the Pacific Islands) will,
subject to such limitations as may be ap-
plied by statute to funds appropriated
under Title I of the Act, be ratably re-
duced, except that the amounts made
available to State educational agencies
for adirinistration and technical assist-
ance with respect to the measurement
of educational achievement and evalua-
tion of projects will not be reduced below
$75,000, Inasmuch as the amounts
avallable for allotment among Puerto
Rico, Guam, American Samos, the Virgin
Islands, the Trust Territory of the Pacific
Islands, and the Depariment of the In-
terior for grants and payments are, in
the first instance, based on the sums ap-
propriated, such amounts are not sub-
ject to pro rats reduction under this
paragraph. .

(b) The Commissioner may set dates
by which State educational agencies
(other than those in Puerto Rico, Guam,
American Samos, the Virgin Islands, and
the Trust Territory of the Pacific Is-
1ands) must certify to him the amounts
for which applications of State and local
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educational agencles (including State
agencies directly responsible for provid-
ing free public education for handi-
capped children or for children in Insti-
tutions for neglected or delinquent
children) have been or will, during that
fiscal year, be approved by such agencies
and by which such State educational
agencies must file applications with the
Commissioner for establishing or im-
proving programs for migratory children
of migratory agricultural workers. Sub-
ject to such limitations as may be applied
by statute te funds appropriated under
Title I of the Act, the excess of the
amounts made avallable to such State
and locsl educational agencies in accord-
ance with paragraph (a) of this section
over the amounts necessary to fund such
approved or approvable applications
(including amounts necessary to fund
such special a:rangements as may be
made by the Commissioner for educa-
tion of migratory children of migratory
agricultural workers) shall be made
available, first by State educational
agencies to other educational agencies
in the particular State and then by the
Commissioner for educational agencies
in other such States to offset ratable re-
ductions made pursuant to paragraph
(a) of this section but not to make avail-
able to an agency more than the maxi-
mum grant to which that agency is en-
titled. The amounts so made available
under this paragraph shall be distrib-
uted among the State and local educa-
tional agencies applying for additional
funds in amounts as nearly proportion-
ate to the amounts of the ratable reduc-
tions applied to those agencies as 1is
practicable for approvable new projects
or enlargements or extensions of exist-
ing projects.

(c) The Commissioner may set dates
by which State educational agencies in
Puerto Rico, Guam, American Samoa,
the Virgin Islands, and the Trust Terri-
tory of the Pacific Islands must certify
to him the amounts for which appli-
cations have been or will, during that
fiscal year, be approved by such agencies,
and by which the Department of tho In-
terior will repert to the Commissioner
the amount needed by that Department
for Title I projects. The excess of the
amounts made avajlable to any of such
agencies or the Department of the In-
terior over the amounts which the Com-
missioner determines are needed by them
will be redistributed among other such
agencies and the Department of the In-
terior according to their respective needs
for such amounts as redetermined by the
Commissioner at that time.

(d) In the event that additional funds
are made available for making payments
under Title I of the Act for that year,
such additional funds will be applied to
increase ratably the csmounts avallable
under paragraphs (a) and (b) of this
section to State and local educational
agehcies 1n States other thah Puerto
Rico, Guam, American S8amoa, the Vir-
gin Islands, and the Trust Territory of
the Pacific Islands and, to the extent
ealled for by the Act appropriating such
additional funds, the amounts available
for allotment for grants and payments
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among the Department of the Interior
and, together with appropriate addi-
tional amounis for administration and
technical assistance, Puerto Rico, Guam,
American Samoa, the Virgin Islands, and
the Trust Territory of the Pacific
Islands. The amounts available to State
educational agencies for administration
and technical assistance will be ratably
increased " pursuant to this paragraph
only to the extent that the amounts
made available for grants, in the case of
Puerto Rico, Wake Island, Guam, Amer-
ican Samoea, the Virgin Islands, and the
Trust Territory of the Pacific Islands,
are increased above $2,500,000 or, in the
case of any other State, above $7,500,000.
In no event, however, will the total
amount made available to an agency ex-
ceed the maximum grant to which that
agency is entitled.

§§ 116.10-116.15 [Reserved]
Subpart C—Project Applications

§ 116.16 Project applications.

(a) Grants under Title I of the Act
to a local educational agency (including
a State agency directly responsible for
providing free public education for hand-
icapped children or for children in
institutions for neglected or delinquent
children) will be made on the basis of
applications therefor which are sub-
mitted to the State educational agency
and spproved by it in an aggregate
amount not in excess of the amount of
Ihe funds made available for that local
educational agency.

(b) Grants under Title I of the Act
to a State educational agency for estab-
lishing or improving programs for mi-
gratory children of migratory agricul-
tural workers will be made on the basis
of applications therefor which are sub-
mitted to the Commissioner and ap-
proved by him. Such a grant will not
exceed the amount of the funds made
available by the Commissioner for that
State educational agency after setting
aside such amounts as are necessary for
carrying out sppecial arrangements with
other public cr nonprofit private agen-
cles for conducting educational brograms
for migratory children of migratory
agricultural workers when the Commis-
sioner determines that a State is unable
or unwilling to conduct such educational
programs or that ruch special arrange-
mente will result in more efecient and
economic administration of educational
programs for such children or that they
will add to the welfare or educational
achievement of such children.

(c) Payments under Title I of the Act
to the Department of the Interior for a
program to meet the special educational
needs of educationally deprived children
on reservations serviced by elementary
and secondary schools operated for
Irndian children by that Department will
be made on the basis of an application
submitted by that Department to the
Commissioner and approved by him.

(d) Subject to the reallotment au-
thority in §116.9, no State or local
educational agency may assign any part
of its eligibility to another agency. This
does not, however, prevent a State edu-
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cational agency from exercising its au-
thority under § 116.6 nor prevent two or
more applicants in one or more States
from conducting a joint program or
project (including a planning projec:)
through a combined use of funds made
available to them.

§ 116,17 'Project covered by an apgiica-
tiono

(a) An application “or a grant under
Title I of the Act by a local educational
agency (other than a State agency di-
rectly responsible for providing free pub-
lic education for handicapped children
or for children in institutions for ne-
glected or delinquent children) shall set
forth a project for educationally de-

'~ prived children residing in a projec’; area

composed of school attendance areas

" having high concentrations of clildren

from low-income families or a project for
serving children living in institutions for
neglected or delinquent children, which
project shall have been designed specifi-
cally to meet special educational needs
of those educationally deprived children.
The project itself shall be carried out
at locations where the needs of the edu-
cationally deprived children can best be
served. It may involve the participation
of educationally deprived children resid-
ing outside the project area if such a
participation will not dilute the effec-
tiveness of the project with respect to
children residing in the project area.

(b) A State or local educational
agency (ncluding a State agency di-
rectly responsible for providing free pub-
lic educationi for handicapped children
or for children in institutions for ne-
glected or delinquent children) may ap-
ply for a grant in an amount not exceed-
ing one percent of the maximum grant it
ic eligible to receive or $:,000, whichever
is greater, for planning auring the cur-
rent fiscal year which was, or will be,
directly related to programs or projects
{0 be carried out under Title I of the Act
and has resulted, or is reascnably likely
to result, in a program which will be car-
ried out, if funds are necessary for that
purpose because of the innovative nature
of the program or project or because
the local educational agency lacks the re-
sources necessary for adequate planning.

(¢) Each application for a grant under
Title I of the Act by such a local educa-
tional agency, other than an application
for a grant for planning, shall designate
the project area or the institution or
special school for which the project is
designed. A project area may include
one or more attendance areas having
high concentrations of children from
low-income families, but the project area
must be sufficiently restricted in size in
relation to the nature of the project as

. to avoid jeopardizing its effectiveness in

meeting the aims and objectives of the
project. Each such application shall de-
scribe the special educational needs
identified with educationally deprived
children residing in the project area at
which the project is directed. Each local
educational agency shall design its proj-

" ects in such a manner, end apply them

to such school attendance areas having
high concentrations of children from
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low-income families, as will best mzet the
special educational needs o1 tiie educa-
tionally deprived children.

(d) A school attendance area for
either a public elementary or a public
secondary school may be designated as
a project area if the estimated percent-
age of children from low-income fami-
lies residing In that attendance area is
as high as the percentage of such chil-
dren residing in the whole of the school
district, or if the estimated number of
children from low-income families re-
siding In that attei:dance area is as large
as the average nunk=r of such children
residing In the several school attendance
areas in the school district. In certain
cases, the whole of a school district may
be regarded as an area having a high
concentration of such children and be
approved as a project area, but only if
there are no wide variances in the con-
centrations of such children among the
several school attendance areas in the
school district.

(e) In the case of such a project un-’

dertaken jointly by two or more such
local educational agencies, the project
area with respect to each school district
must be one that qualifies as a project
area under paragraph (d) of this sec-
tion. However, the whole of the project
area must be considered in determining
whether it is sufficiently restricted in
size in relation to the nature of the proj-
ect as to maintain its effectiveness in
meeting the aims and objectives of the
project.

(f) The project for which an applica-
tion for a grant is made by a local edu-
cational agency should be designed to
meet the special educational needs of
those educationally deprived children
who have the greatest need for assist-
ance. However, none of the education-
ally deprived children who are in need of
the special educational services to be
provided shall be denied the opportunity
to participate in the project on the
ground that they are not children from
low-income families or on the ground
that they are not attending school at
the time.

(g) Each such project must be tailored
to contribute particularly toward meet-
ing one or more of the speclal educa-
tional needs of educationally deprived
children and should not be designed
merely to meet the needs of schools or
cf the student body at large in a school
or in a specified grade in a school.

(h) Each application ior a grant un-
der Title I of the Act ior educationally
deprived children residing in s project
area shall contain an assurance that the
use of the grant funds will not result In
& decrease In the use for educationslly
deprived children residing in that proj-
ect area of State or local funds which,
in the absence of funds under Title I of
the Act, would be made available for
that project area, and that neither the
proje.t area nor the educationally de-
prived children residing therein will
otherwise be penalized in the applica-
tion of State and local funds because of
such a use of funds under Title I of the
Act. No project under Title I of the Act

will be deemed to have been designed to
meet the special educational needs of
educationally deprived children unless
the funds made available for that project
are to be used to supplement, and not
to supplant, State or local funds.

(1) No application for a project grant
under Title I of the Act may cover the
construction of school facilities unless
such construction is demonstrated as be-
ing essential in order to assure the suc-
cess of a program or project under Title
I of the Act. If the construction of
school facilities Is so demonstrated as
being essential for a program or project,
the application must nevertheles§ com-
ply with other requirements of Title I
of the Act and the regulations in this
part, such as the requirements in § 116.21
in regard to labor standards and overall
State construction planning and, in re-
latlon to the overall program, the re-
quirements in § 116,19 in regard to par-
ticlpation by children enrolled in private
schools,

(J) A project by s Stoie agency di-
rectly responsible for providing £rec pmk-
lic education for handicapped children
or for children In institutions for ne-
glected or delinquent children may in-
clude the acquisition of equipment and,
in the case of schools owned by that
State or a public agency of that State,
the construction of achool facilities.
Each project of such a State agency shall
be designed to meet the special educa-
tional needs of children attending
schools operated or supported by that
State agency.

(k) An application by a State educa-
tional agency to the Commissioner for a
grant under Title I of the Act for the
education of migratory children of mi-
gratory agricultural workers shall de-
scribe & program designed to meet the
special educational needs of such migra-
tory children. 'The application shall de-
scribe the individual projects that are
contemplated and identify the local edu-~
cational agencies, if any, through which
the projects will be carried out, which
application shall be in sufficient detail to
enable the Commissioner to determine
whether he will exercise his authority to
make special arrangements pursuant to
section 205(a) (2) in Title I of the Act.
Within the total of the grants made
available for the program, the program
covered by an approved application may,
without altering the essential nature of
the program, be modified from time to
time to reflect changing conditions. The
State educational agency shall notify the
Commissioner of any such modifications.

(1) An application by the Department
of the Interior to the Commissioner for
payments to meet the special educa-
tional needs of educationally deprived
children on reservations serviced by
elementary and secondary schools
operated for Indian children by that De-
pa ment shall describe & program or
int 1dual projects designed to meet the
sp al educational needs of education-
ally deprived children who attend such
schools or who are eligible to attend such
schools or to participate in preschool
programs of that Department. The pro-
gram shall include a provisior. for grants
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to local educational agencles with re-
spect to out-of-State Indian children in
the elementary or secondary schools of
such agencies under special contracts
with the Department of the Interior,
which grants shall not exceed, for each
such child one-half the average per pupil
expenditure in the State in which the
agency is located. The application shall
describe the overall program under
Title I of the Act of the Department of
the Interior which will administer the
program to Indian children on the basis
of its determination of their special edu-
cational needs. An application by the
Department of the Interior will be
approved by the Commissioner upon his
determination that the program in that
application complies with the applicable
requirements of Title I of the Act and
the regulations in this part. Individ-
ual projects to carry out the approved
program of the Department of the In-
terior will be implemented by that De-
partment in & manner consistent with
such requirements. The Department of
the Interior will advise the Commissioner
as to the manner the Department’s pro-
gram is being implemented, including a
description of each lndlvidgal project.

§ 11618 Size, scope, and quality of
projects.

(a) Fach application by a State or lo-
cal educational agency for a grant (other
than one for a planning project) must
propose projects of sufficient size, scope
and quality as to give reasor.. Yle promise
of substantial progress toward meeting
the needs of educationally deprived
children for whom the projeets are in-
tended. The program of a local educa-
tional agency must involve the expendi-
ture of at least $2,500 or such lesser
amount as may be set by the State educa-
tional agency upon its determination
that it would be impossible, for such rea-
sons such as distance or difficulty of
travel, for the applicant to join effec-
tively with other local educational agen-
cies for the purpose of meeting that dol-
lar requirement. The budget for a proj-
ect shall avoid imprudent, extravagant
or wasteful expenditures which would
tend to defeat the intent of the Act to
meet the special educational needs of
educationally deprived children. The
project application must justify any pro-
posed expenditures above the level of
expenditures by the applicant for other
ocomparable activities.

(b) Each application for a grant
(other than one for & planning project)
or for payments to the Department of the
Interior shall provide an assessment of
the special educational needs of the edu-
cationally deprived children who would
be eligible to reccive benefits under Tit'«
I of the Act or incorporate by reference
the assessment contained in a prior ap-
plication. Each such application for a
grant shall describe the objectives of the
project in relation to those special edu-
cational needs. It must demonstrate
that the project has been sufficiently well
planned to meet those objectives and that
the project makes adequate provision for
its implementation in an effective
manner.
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(¢) A joint application may be made
by two or more eligible educational
agencies for grants to each for a single
project (including a planning project)
to be carried out jointly or through other
arrangements between or among such
educational agencies.

(d) The program of a local educa-
tional agency entitled to funds under
Title I of the Act on the basis of children
lving in institutions for neglected or
delinquent children shall provide for the
special educational needs of such
children.

(e) Applications for grants (other
than those for planning projects) or
payments are to be concentrated on a
limited number of projects and applied
to a limited number of educationally
deprived children so as to give reasonable
promise of promoting to & marked degree
improvement in the educational attain-
ment, motivation, behavior or attitudes
of children.

§ 116.19 Participation by children en-
rolled in private schools.

(a) Each local education agency shall
provide special educational services de-
signed to meet the special educational
needs of educationally deprived children
residing in its district who are enrolled in
private schools. Such educationally de-
prived children shall be provided genu-
ine opportunities to participate therein
consistent with the number of such edu-
cationally deprived children and the na-
ture and extent of their educational
deprivation. The special educational
services shall be provided through such
arrangements as dual enrollment, edu-
cational radio and television, and mobile
educational services and equipment.
Such opportunities shall be made avail-
able to those educationally deprived chil-
dren who reside in the public school
attendance area designated as the project
area or in a geographical area reasonably
coterminous with the project area. If it
i{s not practicable to apply & project to
children enrolled in private schools be-
cause they are enrolled in a private
school located in another school district,
the applicant may make arrangements
for such children with the local educa-
tional agency serving such other school
district, including where appropriate the
making of & joint project application.

(b) The needs of educationally de-
prived children enrolled in private
schools, the number of such children who
will participate in the program and the
types of special educational services to
be provided for them, shall be deter-
mined, after consultation with persons
knowledgeable of the needs of these pri-
vate school children, on & basis com-
parable to that used in providing for the
participation in the program by edu-
cationally deprived children enrolled in
public schools.

(¢) The opportunities for participa-
tion by educationally deprived children
in private schools in the program of a
local educational agency under Title I
of the Act shall be provided through
projects of the local educational agency
which furnish special educational serv-
fces that meet the special educational
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needs of such educationally deprived
children rather than the needs of the
student body at large or of children in
a specified grade. The application for
each project shall show the number of
educationally deprived children enrolled
in private schools who are expected to
participate therein and the degree and
manner of their expected participation.

(d) Any project to be carried out in
public facilities and involving a joint
participation of children enrolled in
private schools and children enrolled in
public schools shall include such provi-
sions as are necessary to avoid classes
which are separated by school enroll-
gmnt or religious affiliation of the chil-

ren. )

(e) Public school personnel may be
made available on other than public
school {facilities only to the extent
necessary to provide special services
(such as therapeutic, remedial, or wel-
fare services, broadened health services,
school breakfasts for poor children, and
guidance and counseling services) for
those educationally deprived children for
whose needs such special services were
designed and only when such services are
not normally provided by the private
school. The application for a project
including such special services shall pro-
vide assurance that the applicant will
maintain administrative direction and
control over those services. Subject to
the provisions of § 116.20, mobile or por-
table equipment may be used on private
school premises for such period of time
within the life of the current project for
which the equipment is intended to be
used as is necessary for the successful
participation in that project by educa-
tionally deprived children enrolled in
private schools. Provisions for special
educational services for educationally
deprived children enrolled in private
schools shall not include the paying of
salaries for teachers or other employees
of private schools, except for services
performed outside their regular hours of
duty and under public supervision and
control, nor shall they include the using
of equipment other than mobile or por-
table equipment, on private school prem-
{ses or the constructing of private school
facilities.

(f) In the event that the special edu-
cational needs of the educationally de-
prived Indian children attending private
schools on a reservation cannot be met
by the appropriate local educational
agency because of the remote location
of those schools, the Department of the
Interior shall design its program to meet
the special educational needs of such
educationally deprived Indian children
through appropriate arrangements that
provide genuine opportunities for par-
ticipation by such educationally deprived
Indian children which are consistent
with the number of such children and
the nature and extent of their educa-
tional deprivation.

(g) The foregoing provisions of this
section, other than those relating to the
construction of private school facilities,
do not apply to the use of funds granted
to a State agency because of its direct
responsibility for providing free public
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education for handicapped children or
for children in institutions for neglected
or delinquent children.

§ 116.20 Title to property and control
over funds.

(a) Control over the use of funds pro-
vided under Title I of thie Act, and title to
and administrative control over property
acquired with such funds, shall be in a
public agency, which will exercise ¢ “ch
controi. Such funds and property shall
be used for the purposes provided in Title
I of the Act, but such a use shall not
inure to the benefit of any private school.
The incidental use of such property for
other purposes is permitted only for re-
lated educational purposes on public
premises and only so long as such & use
does not interfere with the carrying out
of a Title I project.

(b) Equipment acquired with funds
provided under Title I of the Act may,
in certain cases, be placed on private
school premises for a limited period of
time, but the title to and administrative
control over such equipment must be re-
tained and exercised by a public agency.
In exercising that administrative control,
the public agency shall not only keep
records of, and account for, the equip-
ment but shall also assure itself that the
equipment is being used solely for the
purposes of the project, and remove the
equipment from the private school prem-
i{ses when necessary to avoid its being
ysed for other purposes or when it is
no longer needed for the purposes of the
project.

(¢) The application by a local educa-
tional agency must ccntain a satisfac-
tory assurance that the funds provided

. under Title I of the Act, and property de-
rived therefrom, will at all times be under
the control of, and be administered by,
a public agency in accordance with the
provisions cf the Act and the regulations
in this part.

§ 116.21 Requirements with respect to
construction.

(a) In a case of a project involving the
construction of school facilities, the ap-
plication for a grant shall provide assur-
ances that all laborers and mechanics
employed by contractors or subcontrac-
tors on such construction will be paid
wages at rates not less than those deter-
mined by the Secretary of Labor to be
prevailing on similar construction in the
locality in accordance with the Davis-
Bacon Act, as amended (40 U.8.C. 276a—
276a-5) ; that such coniracturs and sub-
contractors will ccmply with the regula-
tions in 29 CFR Part 3 (see 29 F.R. 97),
and include all clauses required by 29
CFR 5.5 (a) and (c) (see 29 F.R. 100, 101,
13463, and 29 CFR Part 3, Subpart B—
Interpretation of the fringe benefits pro-
visions of the Davis-Bacon Act—puh-
lizhed at 29 F.R. 13485); ahd that the
nondiscrimination clause prescribed by
Executive Order No. 11246 of September
24, 1965 (30 F.R. 12319), will be incorpo-
rated in any contract for construction
work, or modification thereof, as defined
in said Executive Order.

(h) In deveioping plans for the con-
struction of school facilities, -he appli-
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cant agency shall give due consideration
to excellence of architecture and design
and to the inclusion of works of art, for
which funds under Title I of the Act
will be available in an amount not in ex-
cess of 1 percent of the cost of such
construction including the providing of
works of art. In any event, the construc-
tion must be functional, must be under-
taken in an economical manner, and
must not be elaborate in design or ex-
travagant in the use of materials.

(c) The State educational agency
shall not approve a project involving the
construction of school facilities unless
it determines that the construction is
consistent with overall State plans for
construction. It shall not approve such
a project involving construction, other
than minor remodeling, altering or im-
proving of school facilities, unless the ap-
proval is conditioned upon approval of
the construction plans and specifications
by the State educational agency, and
further conditioned upon the award of a
construction contract on or before a date
specified in the project application as
providing a reasonable period of time
taking into consideration the nature of
the program or project to be served by
the construction of the school facilities
and the magnitude of the construction to
be undertaken, which date shall in no
event be later thian June 30 of the follow-
ing fiscal year. Such plans and speci-
fications shall be approved only after
due consideration has been given, to the
extent appropriate in view of the uses
to be made of the facllities, of the acces-
sibility of the facilities to, and the usabil-
ity of them by, handicapped persons, and
of their compliance with the minimum
standards contained in “American
Standard Specifications for Making
Buildings and Facilities Accessible to,
and Usable by the Physically Handi-
capped” approved by the American
Standard Association, Inc., with appro-
priate usable segments of “Buillding
Standards of the University of Illinois
Rehabilitation Center” and “Occupancy
Guide-Department of Veterans Bene-
fits, Regional Offices, Veterans Adminis-
tration,” and with such other standards
in thut regard as the Secretary of Health,
Education, and Welfare may prescribe or
approve.

(d) In the planning of the construc-
tion of school facilities involving the
use of funds.under Title I of the Act,
each State and local educational agency
shall, in accordance with the provisions
of Executive Order No. 11296 of August
10, 1966 (31 F.R. 10663), and such rules
and regulations as may be issued by the
Department of Health, Education, and
Welfare to carry out those provisions,
evaluate flood hazards in connection
with such school facilitles, and as far
as practicable, avoid the uneconomic,
hazardous, or unnecessary use of flood
plains in connection with such
constructior..

(e) All contracts for construction (as
defined in § 116.1(f)) shall be awarded
to the lowest qualified bidder on the basis
of open competitive bidding except that,
if one or more items of construction are
covered by an established alternative

procedure, consistent with State and lo-
cal laws and regulations, which is ap-
proved by the State agency as designed
to assure construction in an economical
manner consistent with sound business
practice, such alternative procedure may
be followed.

§ 116.22 Provision for measurement of
educational achievement and evalua-
tion of programs,

(a) Each application by a State or
local educational agency or by the De-
partment of the Interior shall describe
the procedures and techniques to be uti-
lized in making at least annually an
evaluation of the effectiveness of its pro-
gram under Title I of the Act in meeting
the special educational needs of educa-
tionally deprived children, including ap-
propriate objective measurements of
educational achievement.

(b) The measurement of educational
achievement under such a program shall
include the measuring or estimating of
educational deprivation of those children
who will participate in the program and

"the comparing, at least annually, of the

educational achievement of participat-
ing children with some objective stand-
ard or norm. The type of measurement
used by & local educational sgency
should give particular regard to the re-
quirement that the State educational
agency report to the Commissioner on
the effectiveness of the programs in that
State In improving the educational
achievement of educationally deprived
children.

(¢) The evaluation of programs and
projects should, consistent with the na-
ture and extent of participation by chil-
dren enrolled in private schools, be ex-
tended to such participation.

§ 116.23 Reports by local educational

agencies,

Each application by a local education-
al agency (including a State agency di-
rectly responsible for providing free pub-
lic education for handicapped children
or for children in Institutions for ne-
glected or delinquent children) shall pro-
vide assurance that it will render to the
State educational agency an annual re-
port and such other reports, in such
form, and containing such information,
as may be reasonably necessary to en-
able the State educational agency to per-
fcrm its duties under Title I of the Act,
including the measurements of educa-
tional achievement and program effec-
tiveness required by § 116.22. The local
educational agency shall keep 'such pro-
gram and fiscal records, and afford such
access thereto, as the State educational
agency may find necessary to assure the

- correctness and verification of such re-

ports and the expenditure of funds
granted under Title I of the Act.

§ 116.24 Relation to other programs,

(a) Each application for a grant under
Title I of the Act shall demonstrate that,
in the development of the program or
project, the applicant has taken into con-
sideration those benefits that are or may
be made available for the affected chil-
dren through various agencies of the
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Federal Government, as well as through
State and local agencies and private non-
prosit organis=tions, and has coordinated
the program or project with programs
available through such agencies or or-
ganizaticns, including community action
progrars under Title IT (42 U.S.C, 2781~
9831) of the Economic Opportunity Act
of 1964 and shall further demonstrate
that there will be similar coordination in
the cperation of the program or project.
The purnose of the foregoing is to avoid a
duplication of benefits and to assure the
most effective use of funds under Title X
of the Act toward meeting the special
educational needs of educationally
deprived children.

(b) Each application by a State educa-
tional agency for a grant to establish or
improve programs of education for mi-
gratory children of migratory agricul-
tural workers shall demonstrate that in
planning the program and the projects
comprising that program there has been,
and in carrying out such program and
projects there will be, appropriate co-
ord'nation with programs administered
under Part B of Title 11X (42 U.S.C. \:861)
of the Economic Opportunity Act ot 1964.
Each such application shall also describe
the manner in which the program and
projects are coordinated with similar
programs and projects in other States,
including the transmittal of pertinent
information with respect to school rec-
ords of such migratory children.

(¢) In the coordination with other
programs the commingling of funds un-
der Title I of the Act with funds under
such other programs is not suthorized,
but the simultanecus use of funds under
each of those programs to finance iden-
tifiable portions of a single project is
permitted.

(d) The application by the Depart-
ment of the Interior for payment to meet
the special educational needs of educa-
tionally deprived children on reserva-
tions serviced by elementary and sec-
ondary schools operated for Indian
children shall contain an assurance that
the program and projects have been de-
veloped in cooperation with appropri-
ate Indian representatives and commu-
nity action agencies and that the pro-
gram and projects will be coordinated
with appropriate Federal, State, and
local authorities and private nonprofit
organizations.

£116.25 Dissemination and utilization
of results of educational research
and demonstrations.

(a) Each application by a State or
local educational agency for a grant, or
by the Department of the Interlor for
2 payment, shall describe the methods
te be used by the apolicant for reviewing,
selecting, and diss. inating to teachers
and educational .ministrators signif-
fcant Information on the latest devel-
opments and most recent experiments in
education so that such informatior: will
be available for use in program planning

* and operation. The provisions in that

regard may include, among other things,
in-service education, the use of profes-
sional librarians on lbrary informa-

tional systems, professional workshops
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and seminar consultations and visita-
tions, and reports on the organization,
operation and outcome of projects under
Title I of the Act.

(b) Promising educational practices
developed through projects of the appli-
cant, or through information dissemi-
nated to it by other applicants, shall be
considered for, s.nd to the extent deemed
appropriate and not in violation of the
assurarice called for by paragraph (h)
of § 11¢.17, may be adopted in, all of the
schools of the applicant through the use
of availablc funds other than those under
Title I of the Act.

§§ 116.26-116.30 [Reserved]

Subpart D—Duties and Functions of
State Educational Agencies

§116.31 Participation by States.

(a) Any State desiring to participate
in the grant programs under Title I of
the Act shall, through its State educa-
tional agency, submit to tb2 Commis-
gioner an application for such & partici-
potion. Each State educational agency
seeking a grant for establishing or Im-
proving programs of education for mi-
gratory children of migratory agricul-
tural workers shall submit a separate
application for such & grant to the Com-
missioner pursuant to § 116.17(k).

(b) Each applicaticn by a State ed-
ucational agency shall provide the officfal
name of the agency responsible for carry-
ing out the functions of a State elduca-
tional agency under Title I of the Act.

(¢). The application for participntion
by the State in the grant program shall
contain an assurance of the State edura-
tional agency that each application by
a lpcal educational agency (Including &
State agency directly responsible for pro-
viding free public education for handi-
capped children or for children in insti-
tutions for neglected or delinquent
children) approved by the State educa-
tional agency will comply with the re-
quirements of Title I of the Ac’ and the
regulations in subpart C of this part,
that the State educational agency will
require each such local educational
agency to carry out all assurances given
by it in, and to perform all obligations
imposed on it in connection with, its
approved applications for grants, and
that the State educational agency will
in all other respects comply with the
requirements imposed on it by Title I of
the Act and the regulations in this part.

(d) The application for participation
by the State in the grant program shall
contain an assurance that fiscal control
and fund accounting procedures will be
adopted to assure the proper disburse-
ment of, and accounting for, Title I
funds paid to the State, including such
sums as may be paid to State and local
educational agencies with respect to ap-
proved projects.

(e) The State educational agency shall
designate the officer who will receive and
have custody of funds granted to the
State under Title I of the Act, who will
pay to State and local educational
agencies the amounts distributed to
them, who will receive the repayments by
State and local educational agencies of
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such portion of the funds paid to them as
remain unexpended at the close of the
period for which they were made avail-
able for expenditure, and who will pay
out the amounts expended by the State
educational agency for the performance
of those duties which are imposed on it
pursuant to Title I of the Act and the
regulations in this part.

(f) Each application by a State edu-
cational agency shall contain an assur-
ance that it will make periodic reports
to the Commissioner evaluating the
effectiveness of the programs and proj-
ects i State and local educational
agenci~¢, and the use by such educational
agencies of grants under Title I of the
Act, in improving the educational at-
tainment of educationally deprived
children. Such reports shall include the
results of objective measurements of
educaticnal achievement under the pro-
grams of the several participating edu-
cational agencies with particular ref-
erence to progress mace toward meeting
the special educatior..! needs of educa-
tionally deprived children.

(g) Each application by & State edu-
cational agency shall contain an assur-
ance that it will make such other reports
to the Commissioner as he may reascu-
ably require from time to time to enabic
him to perform his daties under Title X
of the Act. Such reports shall include
a disclosnure of eny allegations of sub-
stance which may be made by local edu-
cational agencies or private individuals
or orgnnizations of ections by State or
local educational agencies contrary to
the provisions of Title I of the Act or the
regulations in this part, a summary of
the result of any investigations made or
hearings held with respect to those al-
legations, and a statement of the disposi-
tion vy the State educational agency of
those allegations. It is recognized that
the responsibility with respect to the
resolution of such matters rests, in the
first instance, in the State educationsl
agency.

(h) Each application by a State ed-
ucational agency shall contain an assur-
ance that it will keep such records, and
afford the Commissioner such access
thereto, as he may find necessary to
assure the correctness of the reports re-
quired to be made and the adequacy of
the fiscal control over and the accounting
for Title I funds paid to the States.

§116.32 Certificate of State attorney
* general,

The application for participation by a
State in the grant program under Title X
of tiie Act, and each application for a
grant to establish or improve programs
of education for migratory children of
migratory agricultural workers, shall in-
clude a certificate by the State attorney
general or other appropriate State legal
officer to the effect that the agency sub-
mitting the application has the authority
under State law to perform the dutles
and functions of a State educational
agency under Title I of the Act and the
regulations in this part, including those
arising from the assurances given in the
application.
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§ 116.33  Allocation :o local educational
agencies,

(a) In those instances in which the

Jetermination of the Commissioner with

rmspect to the maximum amount of
grants relates only to county aggregate
maximum grants, the State educational
agency shall allocate sucn county aggre-
gate maximum grants among the local
educational agencies within the counties
on the basis of such criteria as the State
educational agency may apply in accord-
ance with § 116.4 and § 116.6.

(b) The State educational agency
shall promptly advise the Commissioner
of its allocations of county aggregate
maximum grants among the several local
educational agencies in each county and
the criteria on which such allocations
were based.

(¢) The State educational agency
shall advise the Commissioner of the
amounts needed to fund those applica-
tions by local educational agencies for
grants which are approved by the State
educational agency, together with appro-
priate information concerning each of
the projects covered by such applications,
&nd of the additional amount not in ex-
cess of (1) one percent of the maximum
grants tc State and local educational
agencies of the State as adjusted pursu-
ant to § 116.9 or (2) $75,000 (or $25,060
in the case of Puerto Rico, Wake Island,
Guam, American Samoa, the Virgin Is-
lands, or the Trust Territory of the
Pacific Islands), whichever is greater,
which is rﬂqulred by the State educa-
tional agency for administraiion and for
technical assistance to local educsational
agencies with respect to the measure-
ment of educational achievement and
evaluation of programs called for by
§ 116.22.

§116.34 Approval of applications from
local educational agencies.

(a) The State educational agency shall
review all applications by local educa-
tional agencies (Including State agencies
directly responstble for providing free
public education for handicapped chil-
dren or for children in institutions for
neglected or delinquent chiidren) In the
State for grants under Tit'e I of the Act
to determine whether su:h applications
meet the requiremnents of the Act and
the regulations in subpart C of this part.
The State educational agency shall not
approve such an application unless it de-
termines that the application does effec-
tively meet the requirements of the Act
and the regulations In subpart C of this
part and that the State educational
agency is able to give the Commissioner
the assurances with respect to that ap-
plication which are required by the regu-
lations in this subpart. The State educa-
tional agency shall not epprove an ap-
plication by a local educational agency
which, together with other approved ap-
plica.tions by that age:ncy,.exceeds the

amount avallable for grants to that
agency.

(b) The State educational agency may
approve an application in part or for
less funds than is called for by the ap-
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plication cnly if such an approval does
not have the effect of altering the proj-
ect to such an extent that it no longer
provides reasonable promise of substan-
tial progress toward meeting the special
educational needs of educatlonally de-
prived children.

(¢) The State educational agency shall
not finally disapprove any application in
whole or in part without first affording
the local educational agency submitting
the application reasonable notice and
opportunity for a hearing with respect
to such action.

(d) The terms and provisions of each
approved project shall be made available,
by the State educational agency. and by
the affected local educational agency or
agencies, for public inspection.

§§ 116.35-116.40 [Reserved]
Subpart E—Payments
§ 116.41 Payments to States.

(a) The maximum amount of all pay-
ments which may be made to a State for
grants under Title I of the Act is the ag-
gregate of the maximum eligibilities of
all State and local educational agencies
of the State for grants and the maximum
eligibility of the State educational agency
for administration and technical assist-
ance with respect to the measurement of
educational achievement and evaluation
of projects, as that aggregate is adjusted
pursuant to § 116.9.

(b) The Commissioner will, during the
fiscal year, pay to each State an amount
which iz equal to the aggregate amount
for which projects of State and local edu-
cational agencies are approved by the
State educational agency or by the Com-
missioner, plus such amount as the State
educational agency is entitled to and
expends for such administration and
technical assistance. The Commissioner
may make advances to each State sub-
mitting an application for participation
in the program under Title I of the Act
and requesting such an advance.

(¢) Until such time as the Commis-
sioner has finally determined the maxi-
mum eligibilities for grants of all State
and local educational agencies in all the
States, he will make a tentative ratable
reductinn in the amounts payable to
States and will further Ilimit such
amounts in order for him to be in a posi-
tion to make such final ratable reduc-
tions as may be necessitated by tie
amount of the available appropriations.

(d) Each local educational agency re-
celving a distribution of grants for ap-
vroved programs and projects shall, at
the end of the period for which expend.l-
tures of such grants are authorized, re-
lease to the State educational agency any
unexpended balances of such grants.
The State educational agency shall re-
port to the Commissioner the amount of
such unexpended balances as well as the
meoxpended bhalances of grants to the
State educational agency for such ad-
ministration and technical assistance,
and all such unexpended balanees shall
be taken into account by the Commis-
sioner In making payments to the State
thereafter.

§ 116.42 Ouligation of Federal appro-
priations.

(a) The notification to the Comiis-
sloner of the approval by State educa-
tional agencies of projects under Title I
of the Act by local educational sgencies
for specified amounts within the limits
of the amounts available for that purpose
will be regarded as obligating the Gov-
eranment of the United States in such
specified amounts. Federal appropria-
tions so obligated will remain available
for use by such local educational agen-
cies as prescribed in § 116.46.

(b) Amounts made available for ex-
penditure by State educational agencies
for administration and technical assist-
ance with respect to the measurement of
educational achievement and evaluation
of programs in accordance with the pro-
visions of section 207(b) in Title I of the

. Act will be regarded as obligations of the

Government of the United States. Fed-
eral appropriations so obligated wili re-
main available for use by such local edu-
cational agencies as prescribed in
§ 116.46.

(¢c) The approval by the Commis-
sioner of anplications by State educa-
tional agencies for establishing or im-
proving programs of education for chil-
dren of migratory agricultural workers
will be regarded as obligating the Gov-
ernment of the United States for the
amounts approved for such projects.
Federal appropriations so obligated will
remain available for use by such State
t;dlul%a&onal agencies as prescribed in

§ 116.43 Distributions to State or local
educational agencies.

(a) Subject to the provisions of
§ 116.45, the State educational agency in
each State participating in the program
under Title I of the Act shall distribute
to eligible State and local educational
agencies the sums made available to the
State educational agency by the Com-
missioner for the programs or projects of
such State and local educational agencies

-approved by the State educational agency

or the Commissioner durinz the fiscal
year for which the Pederal apprspria-
tions are made available.

(b) Federal funds so made available to
a State educational agency shall be
drawn down by the State educational
agency or transferred to local educa-
tional agencies In installments substan-
tially coinciding with the need for suen
funds based upon the estimated rates of
expenditure by such State or local edu-
‘cational agencies.

§ 116.44 Limitation on payments to a
State.

No payments by the Commissioner un-
der Title I of the Act will be made to a
State for any fiscal year in which the
State has taken such payments into con-
‘sideration in determining the eligibility
of a local educational agency for State
ald, or in determining the amount of that
aid, with respect to the free public edu-
cation of children in such a way as to
penalize the local educational agency in
relation to the availability of State or
local funds,
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§ 116.45 Limitations on payments to &
!5cal educational agency.

(a) No payments to a State under
Title X of the Act for any fiscal yéar may
be paid by the State educational agency
to a local educational agency unless the
State educational agency finds that the
combined fiscal effort of that local edu-
cational agency and the State with re-
spect to the provision of free public edu-
cation by that local educational agency
for the preceding fiscal year was not less
than such a combined fiscal effort for
that purpose for the second preceding
fiscal year.

(b) For purposes of this section, fiscal
eXort by a local educational agency shall
be measured by the amount of the cur-
rent expenditures per pupil by the local
educational agency cther than expendi-
tures fron® funds derived from Federal
sources for which tkhe local educational
agency is requived to account to the Fed-
eral Government directly or through the
State educational agency, such as funds
under Titles I, II, and III of the Act,
Titles IIT and V of the National Defense
Education Act of 1958, and the Economic
Opportunity Act of 1964. Expenditures
by.a State with respect to a local educa-
tional agency rather than by such a local
educational agency itself shall be deemed
to have been maintained at the same iavel
in the preceding fiscal year as in the sec-
ond preceding fiscal year unless the basis
for making such expenditures has been
altered or if such expenditures are as-
sumed by such a local educational
agency. In such an event, the actual ex-
penditures of that nature shall be taken
into account in both years in determin-
ing combined fiscal effort. A combined
fiscal effort in the preceding fiscal year
shall not be deemed to be a reduction
from that in the second preceding fiscal
year unless the per pupil expenditure in
the preceding fiscal yecar Is less than
that in the second preceding fiscal year
by more than.5 percerit. Any such re-
duction in fiscal effort by a local educa-
tional sgency for any fiscal year by more
than 5 percent will disqualify a Iocal edu-
cational agency unless the local educa-
tional agency is able to demonstrate to
the satisfaction of the State educational
agency that such a reduction was oc-
casioned by an unusual event, such as
the removal of a large segment of prop-
erty from the tax rolls, that could not
have been fully anticipated or reason-
ably compensated for by the local educa-
tional agency and ihat ficcal effort of the
local educational agency does not other-
wise indicate a diminisned Sscal effort.

§ 116.46 Use of Federal funds and liqui-
dation of obligations by State or local
educational agencies.

(a) Federal funds granted under Title
I of the Act to State and local educa-
tional agencies shall remain available
until August 31 following the fiscal year
in which such amounts were made avail-
able for use by such State and local edu-
cational agencies for projects approved
durirg that fiscal year. Grants for con-
struction of school facilities shall remain
avallable for use for that purpose for a
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reasonable period of time as determined
pursuant to § 116.21(c).

(b) Federal funds made available un-
der Title I of tu.2 Act vo State educational
agencies for administration and techni-
cal assistance will remain available for
such use until the close.of the -current
fiscal year.

(c) For the purposes of this section a
use of funds under Title I of the Actbya
State or local educational agency will be
determined on the basis of documentary
evidence of binding commitments for the
acquisition of goods or property, for the
construction of school facllities, or for
the performance of work, or on the basis
of a reservation of funds for administra-
tive activities in connection with the
completion of project activities such as
evaluation and auditing activities, except
that the use of funds for personal serv-
fces other than those for administrative
activities for which such a reservation of
funds has been made, for services per=-
formed by public utilities, for travel, and
for rental of equipment and facilities
shall be determined respectively on the
basis of the time such services were ren-

.dered, such travel was performed, and

sucl& rented cquipment and facilities were
used.

(d) Federal funds under Title I of the
Act shall not be available for use with
respect to binding commitments (other
than those relating to personal services,
utility services, travel, or the rental of
equipment or facilities) entered into, or
witli respect to personal services, utility
services, travel or the rental of equip-
ment or facilities rendered or performed
by or for a Jtate educational agency with
respect to administration or technical
assistance prior to the effective date of
the approval by the Commissioner of the
State application for participation, which
in no event will be earlisr than the date
on which it was receivea by the Com-
missioner in substantially approvable
form and appropriations are inade for
that purpose.

(e) Federal funds granted to State
educational agencies for establishing or
improving programs of education under
Title I of the Act for migratory children
of migratory agricultural workers, and
Federal funds distributed to local educa-
tional agencies (Including State agencies
direcily responsible for providing free
public education for handicapped chil-
dren or for children in institutions for
neglected or delinquent children) for
programs under Title I of the Act, shall
not be available with respect to binding
commitments (other than those relat-
ing to personal services, utility services,
travel, or the rental of equipment or fa-
cilities) enierad into prior to, or with re-~
snect to personal serviues, ttility services,
travel, or the rental of equipmeni or fa-
cilities rendered or performed prior to,
the effective date of the approval by the
Commissioner of the State application
for participation or (except for commit-
ments or services relat. * to planning
projects) prior to the date on which the
applicant was notified that the applica-
tion of the State or local -educational
agency for a grant with respect to that
project was submitted for approval to
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the State educational agency or the Com-
missioner In substantially approvable
form. Federal funds from two separate
fiscal year appropriations are not avail-
able for payment with respect to a single
such commitment.

(f) Obligations entered into by State
and local educational agencies and pay-
able out of funds under Title I of the
Act shall be liquidated during the fiscal
year following the fiscal year in which
such funds are made available for use
by such agencies unless prior to the end
of that following filscal year the State
educational agency reports to the Com-
missioner the reasons why such obliga-
tions cannot be timely liquidated and,
on the basis thereof, the Commissioner
extends the time for so liquidating obli-
gations,

§ 116.47 Expenditures by State and lo-
cal educational agencies.

(a) Amounts granted or distributed to
State or local educational agencles for
approved projects may be expended by
such agencies for such projects in the
amounts for which they were approved
by the Commissioner or the State educa-
tional agency. Amounts for approved
projects may, within the limit of the
amounts made available to the State or
local educational agency for programs
or projects, be varied upward or down-
ward by 10 percent of such respective
amounts upon the determination by the
State or local educational agency that
such projects and the program of that
agency will continue to meet the require-
ments of Titlé I of the Act and the regu-
lations in this part. A variation in ex-
cess of 10 percent may be made only with
the approval of the Commissioner or the
State educational agency which approved
the original project. .

(b) All proceeds fromthe sale of prop-
erty being inventoried pursuant to the
provisions of § 116.65 but not less than
the fair market value of such property,
and the net proceeds from the rental of
such property, shall be credited to the
Federal Government.

$116.48 State fiscal control and audit.

(a) The State educational agency
shall, for that agency and local educa-
tional agencles, provide for such fiscal
control and fund accounting procedures
as may be necessary for the proper dis-
bursement of funds pald to the State
and to local educational agencies under
Title I of the Act.

(b) All expenditures by local educa-
tional agencies or by State educational
agencies of Federal funds granted under
Title I of the Act shall be audited either
by State auditors or by other appropriate
auditors. The State educational agen-
cies shall, with due regard for Federal
auditing requirements, provide for ap-
propriate audit standards for that pur-
pose. The results of such audits shall be
used to substantiate State agency rec-
ords and shall be made availabie to
Federal auditors. Federal auditors shall
be given access to such records or other
documents as may be necessary to sub-
stantiate the results of such audits.

§§ 116.49-116.50 [Reserved]
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Subpart F—General Provisions

§ 116.51 Approval of State application.

The Commissioner will approve each
application by a State, through its State
educational agency, to participate in the
grant program under Title I of the Act
if he determines that the application
meets the - quirements of section 206(a)
in Title I of the Act and the regulations
in Subpart D of this part. He will not
finally disapprove any State application,
or any application by a State educational

: agency for migratory children of migra-

tory agricultural workers, except after
reasonable notice and opportunity for a
hearing to the State educational agency
with repect to the disapproval of that
application.

§ 116,52 Withholding by the Commis-
sioner,

(a) Whenever the Commissioner, after
reasonakle notice and opportunity for a
hearing to any State educational
agency, finds that there has been a fail-
ure to comply substantially with any as-
surance set forth in the application of
that State, or in the application of that
State educational agency, approved by
the Commissioner, for a grant to estab-
lish or improve programs of education
for migratory children of migratory
agricultural workers, he will notify the
agency that further payments will not be
made to the State under Title I of the
Act (or, in his discretion, that the State
educational agency will not make further
payments under Title I of the Act to spec-
ified local educational agencies affected
by the failure) until he is satisfled that
there 1s no longer any such failure to
comply. Until the Commissioner is so
satisfied, further payments under Title
I of the Act will not be made to that
State or povments by the State educa-
tional agency will be limited to payments
to local educational agencies not affected
by the failure, as the case may be.

(b) Prior to initiating a hearing under
this section, the Commissioner will at-
tempt to resolve any apparent differ-
ences between him and the State educa-
tional agency regarding the interpreta-
tion or application of the provisions of
Title I of the Act and the regulations in
this part, including any apparent dif-
ferences with respect to the disposition
of matters reported by the State educa-
tional agency pursuant to § 116.31(g).
Nothing herein shall be deemed to pre-
vent any State educational agency from
seeking the advice of the Commissioner
prior to disposing of such matters.

§ 116.53 Allowable expenditures.

(a} Federal funds made available to
State and local educational agencies may
be used by those agencies for such ex-
penditures as are reasonably necessary
for carrying out approved projects.

(b) Federal funds granted to State
educational agencies for administration
and for technical assistance to local
educational agencies with respect to the
measurements of educational achieve-
ment and evaluation of the effectiveness
of projects In meeting the special edu-
cational needs of educationally deprived
children may be used by those agencies
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for such expenditures as are reasonably
necessary for carrying out those activi-
ties. '

(¢) Federal funds made available un-
der Title I of the Act to local educational
agencies and to Siate educational
agencies may be used only for those ex-
penses which are incurred as a result of
the grant program under that title.
They include expenses such as those for:

(1) Salaries, wages, and other per-
sonal service costs of permanent and
temporary staff employees and con-
sultants for the performance of services
reasonably necessary for the grant pro-
gram under Title I of the Act, including
the costs of regular contributions of em-
pioyers to retirement, workmen’s com-
pensation, and welfare funds, and pay-
ments for leave earned with respect to
such services;

(2) Communications;

(3) Utilities;

(4) The purchase of consumable sup-
plies, including stationery;

(5) Printing and acquisition of print-
ed and published materials;

(6) Travel and transportation ex-
penses;

(1 Acquisition (by purchase or lease)
and maintenance and repair of neces-
sary equipment; .

(8) Minor alterations in previously
completed building space for use in the
program under Title I of the Act;

(9) The rental of office space in pri-
vately and publicly owned bulldings for
use in the administration of the program
under Title I of the Act, subject to the
following provisions:

(i) The expenditures for the space are
necessary for and properly related to the
efficient administration of the prcgram;

(11) The State will receive the benefits
of the expenditures during the period
of occupancy commensurate with such
expenditures;

(ii) The amounts paid are not in ex-
cess of comparable rental in the partic-
ular locality;

(iv) In the case of a publicly owned
building, like charges are made to other
State or local agencies occupying similar
space for similar purposes;

(10) The acquisition of leasehold and
other interests in land necessary for edu-

.cational agencies to carry out approved
. projects successfully; and

(11) In exceptional cases, the con-
struction of buildings, and the structural
alteration of existing buildings.

(d) The expenditure of funds under
Title I of the Act shall not be included in
the determination of average per pupil
expenditure pursuant to § 116.1(d) or in
the determination of fiscal effort pur-
suant to § 116.45.

(¢) None of the funds under Title I
of the Act may be used for religious
workshop or instruction.

§ 116.54 Retention of records.

(a) Each State educational agency
and local educational agency receiving a
grant under Title I of the Act shall keep
intact and accessible all records support-
ing claims for such Federal grants or re-
lating to the accountability of the gran-
tee for the expenditure of such grants

(1) for 3 years after the close of the
fiscal year in which the expenditure was
made, (2) until the State educational
agency Is notified that such records are
not needed for administrative review, or
(3) until the State educational agency
is notified of the completion of the fiscal
audit by the Department of Health, Edu-
cation, and Welfare, whichever is the
latest. All other records developed under
a program or project under Title I of the
Act shall be kept intact and accessible
for a period of 3 years after the com-
pletion of the program or project.

(b) The records involved in any claim
or expenditure which has been ques-
tioned shall be further maintained until
necessary adjustments have been made
and such adjustments have been re-
viewed and approved by the Depariment
of Health, Education, and Welfare.

§ 116,55 Inventories of equipment.

(a) Each State and local educational
agency shall maintain an inventory of
all equipment it has acquired withx funds
under Title I of the Act and placed in the
temporary custody of persons in a pri-
vate school. Such inventories shall be
maintained until the equipment is dis-
charged from such custody and, if cost-
ing $100 or more per unit, for the ex-

Fd

‘pected uSeili=fif® of the equipment or

until its disposition.

(b) Each State educational agency
and each local educational agency shall
majintain inventories of all other equip-
ment it has acquired with funds under
Title I of the Act and costirg $100 or
more per unit for the expected useful
life of the equipment or until its dispo-
sition.

(¢c) The records of inventories re-
quired by this section shall be subject to
the retention requirements of § 116.54.

§ 116.56 Financial interest of officials.

No board or staff member of a State or
local educational agency may participate
in an administrative decision with re-

- spect to a grant program under Title I

of the Act if such a decision appears
likely to result in any beneflt or remuner-
ation, such as a royalty, commission,
contingent fee, or brokerage fee, or other
benefit to him or any member of his im-
mediate family.

§ 116.57 Copyrights and patents.

(a) Any material of a copyrightable
nature produced through a project with.
financial assistance under Title I of the
Act shall not be copyrighted bt shall be
placed In the public domain.

(d) ' Any materials of a patentable na-
ture produced through a project witi:
financial assistance under Title I of the
Act sLall be subject to the provisions of
45 CFR Parts 6 and 8.

Dated: January 25, 1967.

[SEAL] Harorp Howe II,
U.S. Commissioner of Education.

Approved: February 2, 1967.

Joun W'. GARDNER,
Secrelary of Heallh,
Education, and Welfare.

[P.R. Doc. 67-1462; Filed, Feb. 8, 1967T;
8:45 am.]
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PART 117—FINANCIAL ASSISTANCE
FOR SCHOOL LIBRARY RESOURCES
(WHICH FOR THE PURPOSES OF
THIS PART MEANS BOOKS, PERI-
ODICALS, DOCUMENTS, AUDIOVIS-
UAL MATERIALS, AND OTHER RE-
LATED LIBRARY MATERIALS),
TEXTBOOKS, AND OTHER INSTRUC-

" TIONAL MATERIALS

Grants made pursuant to the regula-
tions set forth below are subject to the
regulations in 45 CFR Part 80, issued by
the Secretary of Health, Education, and
Welfare, and approved by the President,
to effectuate the provisions of section 601
uf the Civil Rights Act of 1964 (P.L. 88-

352).
Part 117 reads as fcllows:
Subpart A—Definitions
Sec

1171 Definitions.

Subpart B—State or Department Plan—General
Pravisions

117.2 S8tate or Depaxtment plan.

117.3 Allocation of school Ilibrary re-
sources, textbooks, and other
printed and published instruc-
tional materials.

117.4 Selection of school library resources,
textbooks. and other instructional
materials,

117.8 Methods and terms of avallability.

117.6 Coordination with public library

programs.
117.7-117.10 [Reserved] ]
Svbpart C—Availability of Title 11 Funds

117.1% Allotment of funds.

117.12 Acquisition.

117.13 Administration of the State plan.

117.14 Administration of the Departments
of the Interior and Defense plans,

117.15-1117. 18 [Reserved]

Subpart D—Fiscal Procedures

117.19 State fiscal procedures.

} 117.20 TFederal fiscal audits.

117.31 Transfer of funds to other State or
local agencies.

117.22 Adjustments.

{ 117.23 Proration of costs.
117.24 Maintenance cy level of support.

‘ 117.25-117.29 [Reserved]

Subparnt E—State Administration

117.30 State agency for administration.

11731 Custody and expenditure of funds.

117.32 Duties and qualifications of profes-
slonal personnel. .

117.83 OQMcials not to benefit.

117.34 Continuing review by Commissioner
of State administration.

11735 Administration and evaluation.

4 117.36 Reporis and records,.

11737 Retention of records.

117.38-117.42 [Reserved]

Subpant F—Payment Procedures

117.43 Financial reports.

11744 Payment ~z funds under Title II of
the Ace.

11745 Withhol ling of funds.

] 117.46 Reallotment.

AurHorrry: The provisions of this Part
117 issued under sec. 703, 79 Stat. 57, as re-
numbered by secs. 201-207, 79 Stat. 36-37,
and sec. 161, -80 Stat. 1204, 20 T.L.C. 883.
Interpret or apply secs. 701, 703-705, 19 Stat.
55, 57-58, as renumbered by sec, 161, 80 Stat.
1204, 20 U.S.C. 821-827, 831, 883-885.

. following June 30.
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Subpart A—Definitions
§ 117.1 Definitions,

Asused in this part—

(a) “Act” means the Elementary and
Secondary Education Act of 1965 (Public
Law 89-10), as amended.

(b) “Children” means those persons
who are in attendance in elementary or
secondary schools of a State which pro-
vide education or which comply with
State compulsory school attendance laws
or are otherwise recognized by some pro-
cedure customarily used In the State.
The age limits are the permissible ages
for attendance at the public elementary
and secondary schools of the State, but
children does not include persons en-
rolled in adult education courses, or in
courses beyond grade 12.

(¢) “Commissioner” means the U.S.
Commissioner of Education. .

(d) “Elementary school’’ means a day
or residential school which provides
elementary educaticn, as determined
under State law or as determinea by the
Department of the Interior or the De-
partment of Defense.

(e) “Fiscal year” means the period
beginning on July 1 and ending on the
(A fiscal year is
designated by the calender year of the

Anda ™
anding dotz

(f) “Local educational agency” means
a public board of education or other pub-
lic authority legally consultuted within
a State for either administrative control
or direction of, or to perform. a service
function for, public elementary or sec-
ondary schools In a city, county, town-
ship, school distriet, or other political
subdivision of a State, or such combina-
tion of school districts or counties as is
recognized in a State as an administra-
tive agency for its public elementary or
secondary schools. It also includes any
other public institution or agency having
administrative control and direction of
& public elementary or secondary school

program,

(g) “Public agency” means a legally
constituted organization ¢f government
under public administrative control and
direction. :

(h) “Private elementary and second-
ary schools” means nonprofit or profit
schools which provide elementary and
secondary education as determined.un-
der State law, not beyond grade 12, and
which are controlled by other than a
public authority but which either comply
with the State compulsory attendance
laws or are otherwise recognized by some
procedure customarily used in the State.

(1) “School library resources, text-
books, and other printed and published
instructional materials” means: ()
School library resources are books, peri-
odicals, documents, pamphlets, photo-
graphs, reproductions, pictorial or
graphic works, musical scores, maps,
charts, globes, sound recordings, includ-
ing but not limited to those on discs and
tapes; brocessed slides, transparencies,
films, filmstrips, kinescopes, and video
tapes, or any other printed and published
materials of a similar nature made by
any method now developed or hereafter
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to be developed, and which are processed
and organized for use by elementary or
secondary school children and teachers;
(i) “Textbooks" means books, reusable
workbooks, or manuals, whether bound
or in looseleaf form, intended for use &s
8 brincipal source of study material for
a given class or group of students, a copy
of which is expected to be available for
the individual use of each pupil in such
class or group; (iii) “Other printed and
published instructional materials” are
books, periodicals, documents, pamphlets,
photographs, reproductions, pictorial or
graphic works, musical scores, maps,
charts, globes, sound recordings, includ-
ing but not limited to those on dises and
tapes; processed slides, transparencies,
films, filmstrips, kinescopes, and video
tapes, or any other printed and published
materials of a similar nature made by
any method now developed or hereafter
to be developed, and which are not proc-
essed and organized for use by elemen-
tary or secondary school children and
teachers. These terms Include those
printed and published instructionsl ma-
terials which are suitable for and are ic
be used by children and teachers in ele-
mentary and secondary schools and
which with reasonable care and use may
be expected to last more than 1 year,
The terms do not include furniture or
equipment.

(}) “Secondary scthool” means a day
or residential school which provides sec-
ondary education, as determined _under
State 1aw, or as determined by the De-
partment of the Interior or the Depart-
ment of Defense, except that secondary
education does not include any education
provided beyond grade 12.

(k) “Standards’” means those measures
(established by the State agency, the
Department of the Interior, or the De-
partment of Defense for administration
of a plan under Title IT of the Act or
established by cther authoritative groups
or individuals and accepted for such ad-
ministration) which are used for making
determinations of the adequacy, quality,
and quantity of school library resources,
textbooks, and other printed and pub-
lished instructional materials to be made
avallable for the use of children and
teachers in elementary and secondary
schools. .

(1) “State” means, in addition to the
several States in the Union, the District
of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa,
the Virgin Islands, and the Trust Terri-
tory of the Pacific Islands.

(m) “State educational agency’ means
the State board of education or other
agency or officer primarily responsible
for the State supervision of public ele-
mentary and secondary schools, or, if
there is no such officer or agency, an
officer or agency designated by the Gov-
ernor ot by State law.

(n) “Teacher” means a person who is
engaged in carrying out the instructional
program of an elementary or secondary
gchool, including a principal, guidance
counselor, school libraricn, or other
member of the Instructional or super-
visory staff.
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Subpart B—State or Department
Plan—General Provisions

§117.2 State or Department plan.

(a) Purpose. A basic condition for the
grant of Federal funds to a State or the
payment of funds under Title II of the
Act to the Depariment of the Interior
or the Department of Defense is (1) a
plan which meets the requirements of
Title II of the Act in providing a pro-
gram under which funds so granted or
paid will be .expended solely for the ac-
quisition of school library resources,
textbooks, and other printed and pub-
lished instructional materials and the
administration of the plan, and (2) an
annual description of the projected pro-
gram activities to be carried out under

. the plan during the forthcoming fiscal

year.

(b) Effectsof a State plan. The State
plan, when approved by the Commis-
sioner, shall constitute the basis on which
Federal grants will be made, and the
basis for determining the propriety of
the expenditures of those funds. _

(¢) Effect of a Department plan. A
plan, supmitted by the Department of
the Interior or by the Department of
Defense when approved by the Commis-
sloner, shall constitute the basis on
which payments will be made to those
Departments under Title IT of the Act
and the basis for determining the pro-
priety of the expenditures of those funds
by those Departments.

(d) Amendmei:ts. The administra-
tion of the program shall be kept in con-
formity with the approved plan. When-
ever there is any material change in the
content or administration of the pro-
gram, or when there has been any mate-
rial change in pertinent State law or
in the organization, policies, or opera-
tions of the State agency affecting the
program under the plan, the plan shall
be appropriately amended.

(e) Submission. A plan and all
amendments thereto shall be submitted
to the Commissioner by a duly author-
1zed officer of the State agency, the
Department of the Interior, or the De-
partment of Defense. The plan shall in-
dicate the official or officials authorized
to submit plan materials. The State
agency shall, either directly or through
arrangements with other State or local
public agencies, act as the sole agency
for the administration of the State plan.

(f) Certificate by the State agency.
The State plan and all amendments
thereto shall include as an attachment
& certificate of the officer of the State
agency authorized to submit the State
plan to the effect that the State plan or
amendment has been adopted by the
State agency and that the State plan,
or State plan as amended, will consti-
tute the basis for operation and admin-
istration of the program under Title II
of the Act.

(g) Certificate of the State Attorney
General or other appropriate State legal
oflcer. The State plan shall also in-
clude, as an attachment, a certificate by
the appropriate State legal officer to the
effect that the State agency named in
the plan is the “State agency” required
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by section 203(a) (1) of the Act to have

authority, either directly or through ar-
rangements with other State or local
public agencies, to act as the sole agency
to submit the State plan; that such
agency has authority under State law to
carry out or arrange for the carrying
out of the programs described therein;
and that all the State yzian provisions are
consistent with State law.

(h) Approval by the Commissioner.
The Commissioner will approve each
plan, or modifications thereof, and the
annual description. of projected program
activities which he determines meets the
applicable requirements of the Act and
regulations in this part, and will notify
the applicant of the granting, condition-
ing, or withholding of approval in each
such case. However, no final action with
respect thereto, other than one of ap-
proval, will be taken py the Commis-
sioner unless he first notifies the ap-
plicant of his proposed action and in
connection therewith affords the appli-
cant a reasonable opportunity for a hear-
ing on whether the affected plan or
modification meets such requirements.

(1) Withholding. Whenever the
Commissioner, after reasonable notice
and opportunity for a hearing, finds: (1)
That the plan falls to comply with the
requirements of the Act and the regula-
tions in this part; or (2) that in the ad-
ministration of the plan, there is a fall-
ure to comply substantially with any
such provisions, the Commissioner will
notify the applicant that said applicant
will not be regarded as eligible to partic-
ipate in the program under Title II of
the Act until he is satisfied that there is
no longer any such faflure to comply.

(J) Effective date of the plan. Funds
under Title IT of the Act may not be ap-
plied to any expenditure (as defined in
$ 117.19(b) ), prior to the date on which
the State plan was received in substan-
gally approvable form by the Commis-

ope:,

§ 117.3 A’ scation of school library re.
sources, textbooks, and other printed
.!“ll published instructional mate.
rials. -

(a) General. The plan shall set forth
the criteria used in determining need
and the proportions of the allocation to
be used for school library resources, text-
books, and other printed and published
instructional material provided under
Title II of the Act among the children
and teachers in the elemeitary and sec-
ondary schools, which criteria shall in-
corporate the provisions of paragraphs
(b) and (¢) of this section.

(b) Relalive need 'The criteria shall,
on the basis of a comparative analysis
and the applicetion of standards, as de-
fined in paragraph (k) of § 1117.1, estab-
lish the relative need as determined from
time to time of children, as well as teach-
ers, for school library resources, text-
books, and other printed and published
Instructional materials to be provided
under the plan. Such criteria shall in-
clude priorities for the provision of such
materials on the basis of several factors
such as the requirements of elementary
and secondary instruction, quality and

quantity of such materials now available,
requirements of children and teachers in
special or exemplary instructional pro-
grams, the cultural or linguistic needs
of children or teachers, the degree of eco-
nomic need, and degree of previous and
current financial efforts for providing
such materials in relation tc financial
ability. The distribution of such re-
sources, textbooks, and materials for
children and teachers solely on a per
capita basis does not satisfy this pro-
vision.

(c) Equitable basis. The criteria es-
tablished under a State plan shall pro-
vide for the allocation of school library
resources, .textbooks, and other printed
and published instructional materials in
such a way as to provide assurance that,
to the extent consistent with State law,
such resources, textbooks, and materials
are provided on an equitable basis
for the use of children and teachers in
private elementary and secondary schools
in the State which comply with the com-
pulsory attendance laws of the State or
are otherwise recognized by it through
some procedure customarily used in the
State. However, sald equitable provi-
sion shall not be effectuated by means
of transfer of funds to private schools or
purchase by them of such library re-
sources, textbooks, and materials.

§ 1174 Selection of school library re-
sources, texthooks, and other instruc-
tional materials.

(a) Criteria. Each plan shall set
forth the specific educational and other
criteria to be used (1) in selecting the
school library resources, textbooks, and
other instructional materials to be made

‘available to children and teachers under

Title IT cf the Act and (2) as the basis
for determining the proportions of the
allotment for each fiscal year which will
be spent for the acquisition of ¢i) school
library resources, (i) textbooks and
(iii) other printed and published in-
structional materials. The ultimate re-
sponsibility for the selection under those
criteria of all school library resources,
textbooks, and other instructional ma-
terials for the use of children and
teachers in public and private elemen-
tary and secondary schools in a State
shall be that of a State or local public
agency. If proportions for the three
categories of. materials are changed
significantly, the plan should be so
amended.

(b) Public control. Each plan shall
provide that title to, and control and
administration of the use of, school li-
brary resources, textbooks, and other
instructional materials acquired under
Title II of the Act shall vest only in a
public agency (as defined in § 117.1(g)),
or the United States, or Department or
Agency thereof. Each State plan shall
set forth the method by which such re-
sources, textbooks, and other instruc-
tional materials acquired under Title II
of the Act will be li nited to those ap-
proved by an appropriate State or local
educational authority or agency for use,
or to those which are used, in a public
elegéentary or secondary school of the
State. .
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(¢) Religious worship or instruction.
Each plan shall provide that tunds
under Title IT of the Act will not be used
for religious worship or instruction, or
for schonl library resources, textbooks,
or materials te be used in such worship
or instruction.

§117.5 Methods and terms of availabil-
ity.

(a) General. Each plan shall set
forth the methods and terms by which
the school library resources, textbooks,
and other instructional materials ac-
quired under Title II of the Act will be
made available for the use of children
and teachers in the elementary and sec-
ondary schools, Each plan shall con-
tain an assurance that funds provided
under Title IT of the Act will be applied
for the benefit of children and teachers
rather than inure to the enrichment or
benefit of any private school. With re-
spect to children and teachers in private
schools, each State plan shall provide
that (1) library resources, textbooks,
and other printed and published instruc-
tional materials are to be mrade available
to children and teachers and not to in-
stitutions; (2) such materials are to be
made- available on a loan basis only;
(3) a public agency will retain title to,
and control and sdministration of the
use of, such materials; (4 such mate-
rials must be limited to those which have
been approved by an appropriate State
or local educational agency or authority
for use, or, are used in & public elemen-
tary or secondary school of that State;
and (5) books and materfals must not
supplant those being provided children
but must supplement libfary resources,
textbooks, and other instructional mate-
rials to assure that the legislation will
furnish increased opportunities for
learning. It shall also assure that the
Federal funds made available under this
title will not be used to supplant or
duplicate, inappropriately, functions of
the public library system of the State.

(b) Control of materials. Each State
plan shall contain an assurance that
school library resources, textbooks, and
other printed and published instructional
materials acquired under Title II of the
Act shall be available to children and
teachers in elementary and secondary
schools on a loan basis only and that
there will be a proper accounting of such
school library resources, textbooks, and
other printed and published instructional
materials. Each plan shall provide for
the control, recall, and replacement of
school library resources, textbooks, and
other printed and published instruction-
al materials. The public agency hav-
ing control shall impose responsibility
upon the children and teachers who bor-
row school library resources, textbooks,
and other printed and published instruc-
tional materials (for loss, damage, failure
to return when required, or other viola-
tions of the terms and conditions of the
loan) which Is comparable to that im-
posed upon borrowers of similar items
purchased with funds derived from other
sources.

(¢) Accessibility of loaned materials.
Each State plan shall provide, unless pro-

RULES AND REGULATIONS

hibited from doing so by State law, that
school library resnurces, textbooks, and
other printed and published insfructional
materials acquired with funds under
Title IT of the Act will be made available
for the use of children and teachers in
private elementary and secon dary
schools on an equitable basis, The State
plan shall provide for the maintenance of
catalogs or lists of instructional materials
acquired under the State plan or such
other system or systems as may be ap-
proved by the Commissioner which will
assure the reasonable accessibility and
availability of instructional materials to
children and teachers in both public and
private schools. Such catalogs or lists
may be limited in content, for exampie,
to instructional materials designed for
children with special needs or to instruc-
tional materials. supporting particular
areas of curriculum and which are not
otherwise generally available o the af-
fected children and teachers. Such cata-
logs or lists or other systems may be
maintained on the basis of such lim-
ited and defined geographical areas as
may be appropriate to assure distribu-
tion of materials on a feasible basis.
Another method may be the use of &
central depository system. The circu-
lation of such instructional materials
shall be subject to such restrictions as
may be required to maintain an equitable
distribution thereof among the children
and teachers. The loan terms should be
based on educational principles of service
to instructional programs so that the
children and teachers for whom the
school library resources, textbooks, and
other instructional materials are selected
will not be deprived of their use when
needed. .

(d) Charge for use. No charge may be
levied against children and teachers for
the use of any school library resources,
textbooks, and other instructional mate-
rials acquired under Title IT of the Act.

(e) Inventory. The public agency in
which title to school Hbrary resources,
textbooks, and other printed and pub-
lished instructional materials is vested,
and the Department of the Interior and
the Department of Defense, shall indi-
cate ownership by appropriate marking
of each item in a permanent manner
and will maintain an inventory record
of such iterns, revised annually. The in-
ventory records shall be maintained for
the vceful life of such items, and shall be
made available to the Commissioner upon
request.

(f) Methads of inventorying. The
methods for inventorying and maintain-
ing records of such materials employed
by the public agency retaining title will
be subject to the approval of the State
agency administering the plan. Inven-
tory records of such rhaterials shall be
compiled and maintained by the public
agency retaining title and actual admin-
istrative control through the use of pub-
licly employed personnel. The methods
of inventorying shall inciude appropriate
provision for substantiating the inven-
tories by on-site inspection. The Stale
agency administeriug the plan shall
make an annual repor ‘o the Commis-
sioner of the results of sw. \inventorying
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and recordkeeping procedures as may be
employed, adopted, or prescribed, includ-
ing the nature and type of any discrep-
encles and the manner of disposition of
same. The State plan shall set forth a
policy for moving items from inventory,
by procedures consistent with established
State or local public agency determina-
tions relative to loss, obsolescence, or rate
of deterioration of school library re-
sources, textbooks, and other instruc-
tional materials.

§ 117.6 Coordination with public library
programs.

The State plan shall contain an assur-
ance that, in order to secure the effective
and efficient use of Federal funds, and
to avoid duplication of effort, there has
been and will be appropriate coordina-
tion at both State and local levels be-
tween the program cariied out under
Title II of the Act with respect to school
library resources and any program car-
ried out under the Library Services and
Coniiruction Act (20 US.C. ch. 16).

4§ 117.7-117.10 [Reserved]

Subpart C—Availability of Title I
Funds

§ 1_17.11 Allotment of funds.

(a) State allotment. The Federal
Government will pay from each State’s
allotment amounts equal to the sums ex-
pended by the State under an approved
State plan for (1) the acquisition of
school library resources, textbooks, and
other printed and publishedinstructionsl
materials for the use of children and
teachers in public and private elementary
and secondary schools in the State; and
(2) administration of the State plan. In
no case will the amount paid for admin-
istration of the State plan for any fiscal

year exceed an: amount equal to 5 per- .

cent of the total amount of the projects
approved by the State agency under Title
II of the Act for that year or $50,000
whichever is greater,

(b) Reduction in State alloiment. In
any State which has an approved State
plan and in wiilch no State sgency is
authorized by law to provide school li-
brary resources, textbocks, and other
printed and published instructional ma-
terials for the use of children and teach-
ers in any one or more elementary or
secondary schools in that State, the Com-
missioner will arrange for the provision
on an equitable basis of such resources,
textbooks, and other materials for the
use of such children and teachers. In
such an event, the Commissioner will pay
the cost thereof for any fiscal year out
of the State’s allotment.

(¢) Allotment to the Departments of
the Interior and Defense. Such amount
shall be allotted to the Secretary of the
Interior as is necessary for such assist-
ance for children and teachers in ele-
mentary and secondary schools operated
for Indian children by the Department
of the Interior, and to the Secretary of
Defense the amount necessary for such
assistance for children and teachers in
the overseas dependents schools of the
Department of Deiense.
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§ 117.12 Acquisition.

Acquisition of school library resources,
textbooks, and other printed and pub-
lished instructional materials in which
there may be financial participation un-
der Title II of the Act means the pur-
chase, lease-purchase, or straight lease
of such resources, textbooks, and ma-
terials and includes the necessary and
essential cost of ordering, processing, and
cataloging such resources, textbooks, and
materials and delivery of them to the
initial place at which they are mede
available for use. Funds under Title II
of the Act are not available for the re-
binding or repair of such resources, text-
books, and materials.

§117.13 Administration of the State
plln.

(a) Functions. Funds allotted to
States under Title IT of the Act are avail-
able, up to the limits specified in § 117.11,
for the administration of the State plan.
Of the funds so made available for ad-
ministration of the State plan, appropri-
ate amounts shall be made available to
local educational agencies for responsi-
bilities assigned by the State to such local
educational agencies for the making of
loaned materials accessible in accordance
with § 117.5(¢). 'The administration of
the State plan involves functions such
as:

(1) The development of short- and
long-term policy for making school li-
brary resources, textbooks, and other
printed and published instructional ma-
terials available for the use of children
and teachers in the elementary and sec-
ondary schools of a State;

(2) The development, revision, dis-
semination, and evaluition of standards
relating to the selection, acquisition, and
use of school library resources, textbooks,
and other printed and published instruc-
tional materials;

(3) State supervisory services and
evaluation of programs for the acquisi-
tion and use of school library resources,
textbooks, and other printed and pub-
lished instructional materials;

(4) Inventorying of acquisitions made
under Title IT of the Act and the main-
taining of other requisite records;

(5) 'The control of loaned materials in
accordance with section 117.5(¢) ; and

(8) The rendering of such reports as
the Commissioner may require.

(b) Eligible expenditures jor adminis-
tration of the State plan. ¥Funds under
Title IT of the Act may be used for only
those sdditional expenses incurred as a
direct result of administration of the
State plan and include such categories

(1) Salaries, wages, and other per-
sonal service costs of permanent and
temporary staff;

(2) Communications;

(3) Utilities;

(4) Consumable office supplies, in-
cluding stationery;

(5) Printing and the acquisition of
printed and published materials for use
of administrative and supervisory staff;

(6) Travel and transportation ex-
penses;
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(7 Acquisition (Including rental),
maintenance, or repair of office equip-
ment, or that equipment needed for su-
pervisory and demonstration functions,
for use of the administrative and super-
visory staff;

(8) Minor alterations in previously
coinpleted building space used or to be
used for administration of the program
under Title IT of the Act which would
be needed to make effective use of equip-
ment acquired for administration. Ex-
cluded are building constiuction, struec-
tural alterations to bulldings, building
maintenance, repair, or renovation.

(9) Fair rental of office space in pri-
vately or publicly owned buildings, sub-
ject to the following provisions:

(1) The expenditures for the space
are necessary and properly related to the
efficient administration of the program;

(1) The State will receive the benefits
of the expenditures during the period of
occupancy commensurate with such ex-
penditures;

({ii) The amounts paid are not in
excess of comparable rental in the par-
ticular locality;

(éV) Expenditures represent a current
cost,

(v) In the case of a publicly owned
building, like charges are made 'to other
State agencies occupying similar space
for similar purposes. .

§ 117.14 Administration of the Depart-
n}enu of the Interior and Defense
plans.

An amount not to exceed 5 percent of
the funds made available to the Depart-
ments of the Interior and Defense shall
be available for the administration of
the plans of the Departments, respec-
tively, in a manner conuistent with
§ 117,13, except that funds will not be
avallable for the rental of facllities.

§§ 117.15-117.18 [Reserved]
Subpart D—Fiscal Procedures
§ 117.19 ° State fiscal procedures.

(a) State administration. The State
plan shall prescribe such fiscal control
and fund accounting procedures as may
be necessary to assure the proper dis-
bursement of and accounting for funds
under Title IT of the Act. Accounts and
supporting documents relating to the
program under Title II of the Act shall
be adequate to permit an accurate and
expeditious audit of the program,

(b) Ezpenditures. For the purpose of
the regulations in this part, the expendi-
ture (as hereafter defined) of funds un-
der Title IT of the Act shall occur prior
to the end of the fiscal year in which such
funds are to be availabie. The expendi-
tures shall be deemed to have occurred
upon the date of execution of documen-
tary evidence of binding commitments
for the acquisition of goods and services
acquired by purchase order or contract,
including & binding commitment by a
State agency to pay & local educational
agency a fixed charge for the ordering
and processing >f Instructions! meterials.
Huwever, persuynal services, rental, and
travel are expendimres on the basis of
the time when the services are rendered

or received, the rental facilities are used,
and the travel performed, rather than on
the basis of entering into a binding com-
mitment. All such binding commit-
ments shall be liquidated by the end of
the fiscal year following the fiscal year in
which the binding commitments were
entered into or the end of such additional
period of time as the Commissioner may
grant on the basis of a request from the
State.

(c) Audit of other participating agen-
cies. All expenditures of funds under
Title IT of the Act shall be audited either
by the State or by other appropriate au-
ditors. The State plan shall indicate
how the accounts of those other State
and local public agencies participating
under the State plan through arrange-
ments with the sole State sgency for ad-
ministration will be audited; and, when
such an audit is to be carried out, how
the State agency will secure information
necessary to assure proper use of any
funds under Title 1I of the Act turned
over to such other agency or agencies for
expenditure. The State plan shall name
the State agency in which the reports of
such audits will be maintained,

§ 117.20 Federal fiscal audits.

The State agency’s program expendi-
ture records are to be audited by the Fed-
eral Government to determine whether
the State agency has properly accounted
for Federal funds.

§ 117.21 Transfer of funds to other
State or local agencies.

The State plan shall set forth the poli-
cies and procedures to be used in the pay-
ment of funds to other State or local
public agencies by the State agency ad-
ministering the State plan, either as re-
imbursement for actual expenditures, or
as an advance prior to expenditures, for
the acquisition of school library re-
sources, textbooks, and other printed and -
published instructional materials, and
for administration of the State plan.

§ 117.22 Adjustments.

The State agency {n its maintenance of
program expenditures, accounts, records,
and reports shall make promptly any
necessary adjustments in its iecords to
reflect refunds, credits, underpayments,
or overpayments, as well as any adjust-
ments resulting from Federal or State
administrative reviews and audits. Such
adjustments shall be set forth in the
State agency’s financial reports filed with
the Commissioner.

§ 117.23 Proration of costs.

Funds under Title IT of the Act are
available only with respect to that por-
tion of any expenditure which is at-
tributable to an activity under the State
plan. The State plan shall specify the
basis for identifying and the method to
be used in prorating expenditures at-
tributable solely to State plan activities.
The State agency shall include in the
description of its projected program
submitted to the Commissioner for each
fiscal year its prorated expenditures for
salaries attributable to State plan activi-
tles. The State agency must also main-
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tain records (documented on & before-
and after- the fact basis) to substantiate
the proration of expenditures for appli-
cable items such as salaries, travel, rent,
and equipment.

2 117.24 Maintenance of level of sup-
porl.

The State plan shall set forth the
nolicies and procedures designed to as-
sure that funds made available under
Title II of the Act for any fiscal year
will be so used as to supplement and,
to the extent practical, increase the level
of State, local, and private school funds
that would in the absence of such funds
be made available for school library re-
sources, textbooks, and other printed
and published instructional materials,

" and in no case supplant such State, local,

and private school funds. Such policies
and procedures shall take into considera-
tion the total amount of State, local, and
private xchool funds budgeted for ex-
penditure In the current fiscal year for
the acquisition of school library re-
sources, textbooks, and other printed
and published instructional materials;
as compared with the total amount of
State, local, and private school funds
sctually expended in each of the two
most recent fiscal years for which the
information is available for the acquisi-
tion of school library resources, text-
books, and other printed and published
instructional materials.

§§ 117.25-117.29 [Reserved]
Subpart E—State Administration

§ 117.30 State agency for administra-
tion.

(a) Designation. The State plan shali
give the ofcial name of the agency
which will be, either directly or through
arrangements with State or local public
agencies, the sole agency for administer-
ing the plan,

(b) Authority and organization. The
State plan shall set forth the authority
of the State agency under State law to
submit the plan and to administer and
supervise the programs set forth therein,
including a description of both the legal
and functional relationships between the
State agency and other State and local
public agencies for the purpose of carry-
ing out the State plan. Citations to, or
copies of, all directly pertinent statutes
and interpretations of law made by ap-
propriate State officials, whether done by
regulations, policy statement, opinion of
an authorized State legal officer, or a
court decision, shall be furnished as part
of the plan or in the appendix. All
copies must be certified as correct by an
appropriate official.

(¢c) Staff for administration. The
State plan shall describe, by chart or
otherwise, the organization of the State
agency staff for administration of the
State plan. The lines of authority within
the administrative unit or units respon-
sible for the programs under the plan
shall be shown, together with pertinent
administrative arrangements or relation-
ships of such unit or units to the rest
of the State agency, and to other State
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and local public agencies utilized to carry
out the State plan.

§117.31 Custody and expenditure of
funds.

L )

The State plan shall designate the
officer or officers who will receive, provide
for the custody of all funds to be ex-
pended, and authorized expenditures.

§117.32 Duties and qualifications of
professional personnel.

(a) Staff. The State plan shall de-
seribe the duties of State administrative
and supervisory positions, existing and
proposed, under the State plan. The
State plan shall also set forth the quali-
fications of all professional administra-
tive and supervisory positions under the
State plan. If State statutes or regula-
tions establish such positions and give
such information, the plan shall so state.

(b) Advisory commitiees. If State
advisory committees are used with
respect to one or more aspects of the
State plan, the plan shall describe the
membership, method of establishment,
and duties, including the procedures for
ti?e payment of the committees’ expenses,

any.

§117.33 Officials not to benefit.

No member of the staff of a State or
local educational agency may participate
in the administration of a program under
Title II of the Act, and no person may
serve on an advisory committee estab-
lished to assist either with planning for
such program or with its administration,
if such person wil] receive any benefit or
remuneration in the form of a commis-
sion, percentage, contingent fee, broker-
age fee, or otherwise, as a result of any
_contract for the acquisition of school
library resources, textbooks, or other
printed and published instructional ma-
terials under such a program Or as &
result of the granting or withholding of
approval of the acquisition or use of any
school library resources, textbooks, or
other printed and published instructional
material under Title XX of the Act. The
State agency administering the State
plan shall take such action as is necessary
to assure itself that preferential treat-
ment on the basis of authorship or other
personal interests will be avoided in re-
lation to the sale or distribution of school
library resources, textbooks, and other
printed and published instructional ma-
terials under Title II of the Act.

§ 117.34 Continuing review by Commis-
sioner of State administration.

In order to assist the State agency
in adhering to statutory requirements
and to the provisions of its approved
State plan, the Commissioner will con-
duct periodic review of the administra-
tion of programs under Title II of the
Act.

§ 117.35 Administration and evaluation.

Provision shall be made in the State
plan and the plans of the Department
of the Interior and the Department of
Defense for both administrative review
and evaluation by the Departraent or
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the State agency of the program and
operations under the plan at least annu-
ally for the purpose of appraising their
scope, status, and administration. Such
evaluation will be done in relation to the
criteria used for equitable distribution
and the identifying and serving of needs
and will include the review, redefinition,
and refinement of meaningful standards
as to adequacy, quality, and quantity
of school library resources, textbooks,
and cther printed and published instruc-
tional materials which are selécted and
distributed, and the effectiveness in mak-
ing such resources, textbooks, and other
;naterials available for the use of chil-
dren and teachers in elementary and
secondary schools. The State agency
shall include a report of such administra-
tive review and evaluation in the /annual
report of the State agency.

§ 117.36 Reports and records.

The State plan and the plans of the
Department of the Interior and the De-
partment of Defense shall provide that
the Department or the State agency will
participate in such periodic consultations
and will make such reports to the Com-
missioner at--such time, in such form,
and containing such information as the
Commissioner may consider necessary to
enable him to perform his duties under
the Act and will keep such records and
afford such access thereto, and will com-
ply with such other requirements, as the
Commissioner may find necessary to
assure the correctness and verification
of such reports. .

§117.37 Retention of records.

(a) General rule, The State agency
shall provide for keeping accessible and
intzct all recor’s supporting claims for
funds under Title IT of the Act or relating
to the accountability of thz grantee or
iun‘tiled agency for expenditure of such

unds.

(1) For 3 years after the close of the
ﬁsc;l year in which the expenditure was
made;

(2) Unfil the State agency Is notified
that such records are not needed for pro-
gram administration review; or

(3) Until the State agency is notified
by.the Department of Health, Education,
and Welfare of a completion of the fiscal
audit, whichever is latest.

(b) Questioned expenditure.. The rec-
ords involved in any claim or expenditure
which has been questioned shall be main-
tained until necessary adjustments have
been reviewed and cleared by the
Department of Health, Education, and
Welfare.

(¢) Inventories of equipment for ad-
ministration of the State plan. Where
equipment which costs $100 or more per
unit is purchased by the State with Fed-
eral funds for use in administration of
the State plan, inventories and other
records supporting accountability shall

‘be maintained for the useful life of such

equipment or until the State agency is
notified of the completion of the review
and audit of the Department of Health,
Education, and Welfare covering the dis-
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position of such equipment, whichever
is sooner. Records supporting account-
ability of school library resources, text-
books, and other printed and published
instructional materials shall be main-
tained in accordance with § 117.5.

§§117.38-117.42 [Reserved]
Subpart F—Payment Procedures
§117.43 Financial reports.

Reéports. Each State sagency shall
submit, In accordunce with procedures
established by the Commissioner:

(a) Following the end of the fiscal
year, & report of the total expenditures
made under the plan during the fiscal
year; and .

(b) Such other reports as are perlod-
}cally needed to account properly for

unds.

§ 117.44 Payment of funds under Title
Il of the Act.

Funds under Title II of the Act to pay
for amounts expended by a State in car-

rying out its State plan will be iimited -

to the amount necessary to meet cur-
rent needs,

8117.45 Withholding of funds.

Neither the approval of the State plan
nor any payment {o the State pursuant
thereto shall be deemed to waive the
right or duty of the Commissioner to
withhold funds by reason of the failure
of the State to observe, before or after
such administrative action, any Federal
requirements.

§117.46 Rcallotment.

(a) In general. ‘The smount of any
State allotment under Title II of the
Act for any fiscal year which the Com-
missioner determines will not be re-
quired for such fiscal year shall be avail-
able for reallotment, from time to time,
on such dates during such year as the
Commissioner may fix, to other States in
proportion to the original allotments to
such States under Title IT of the Act for
that year but with such proportionate
amount for any of such other States
being reduced to the extent it exceeds
the sum the Commissioner estimates
such State needs and will be able to use
for such year; and the total of such re-
ductions shall be similarly reallotted
among the States whose proportionate
amounts were not so reduced.

(b) Statemeniy ¢f anticipated need.
In order to provide a basis for reallot-
ment by the Commissioner under Title
II of the Act, each State agency admin-
istering a program under Title II of the
Act, shall if requested, submit to the
Commissioner, by such date or dates as
he may specify, a statement or state-
ments showing the anticipated need

during the current fiscal year for the.

amount previously allotted, or any
amount needed to be added thereto.
Such further information as the Com-
missioner may request for ‘the purpose
of making reallotments shall be reflected
in such statements.

(¢) Lack of carryover. No allotment
(or reallotment) of the funds may be
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carried over for use during the subse-
quent fiscal year.

Dated: January 25, 1967.

[sear] HaroLp Howe II,
U.S. Commissioner of Education.

Approved: February 2, 1967.

JoHN W. CIARDNER,
Secretary of Heallh,
Education, and Welfare.

[F.R. Doc. 67-1463; Filed, Feb, 8, 1967;
8:45 am.]

PART 118—SUPPLEMENTARY EDU-
CATIONAL CENTERS AND SERVICES

Grants made pursuant to the regula-
tions set forth below are subject «o the
regulation in 45 CFR Part 80, issued by
the Secretary of Health, Education, and
Welfare, and approved by the President
to effectuate the provisions of section 601
of the Civil Rights Act of 1964 (P.L. 88-
352).

Part 118 is revised, primarily to reflect
the amendments to the Elementary and
Secondary Education Act of 1965 that
are contained in P.L, 89-750, to read as
follows:

Subpart A~—Definitions
Sec

118.1 Definitions.

Subpart B——Project Proposals

118.2 General provisions.

118.3 Designation and certification of
agency for administration,

118.4 Purposes,

118.5 Xvidence of involvement of cultural
and educational resources.

118,686 Administration and reporting.

118.7 Present programs.

118.8 Proposed services.

118.9 Qualifications of professional per-
sonnel,

118.10 Adequacy of facilities.

118.11 Participation of children enrolled in
nonprofit private schools.

118.12 Submission of project proposal.

118.13 Amendments.

Subpart C—Approval of Project Proposals

118.14-118. 18 [Reserved]

118.18 Criteria for evaluation of project
proposals.

118.20 Disposition.

118.21-118. 23 [Reserved]

Subpart D——Federal Financial Perticipation and
Payment Procedures

118.24 Eftective date of approved project.

118.25 Payment procedures.

118.26 Effect of Federal payments.

118.27 Extent of participation under Title
III of the Act.

118.28 Avallabllity of funds for approved
projects.

£118.29 PFiscal and auditing procedures.

118.30 Adjustments.

118,31 Disposal of records.

118.32 Cooperative agreements.

118.33 Eligible expenditures.

118,34 Funds not expended.

118.356 Reapportionment.

118, 36-118.39 [Reserved]

Subpart E—Equipment and Construction

118.40 Acquisition and maintenance of
equipment.

118.41 Grants for construction.

118.42 Accounting procedures for construc-
tion projects,

8ec.
118.43 Recovery of payments,
118.44 Leasing facilities. ~

118.45 Shared use of supplementary edu- -

cational centers.
118.46 Patents and copyrights.
118.47-118.48 [Reserved]

5ul;paﬂ F—Review Provisions
118.49 Stats educational agency review and
recommendations.
112,50 <ontinuing administrative review
and program evaluation. ™

AUuTHORITY: The provisions of this Part
118 jssued under sec. 703, 79 Stat. 57, as re-
numbered by sec. 161, 80 Stat. 1204, 20 U.S.C.
883. Interpret or apply secs. 301-308, 79 Stat.
39-44, and secs, 701, 703-705, 79 Stat. 55, 57—
58, as renumbered by sec. 161, 80 Strt. 1204,
20 U.S.C. 841-848, 881, 883-885,

Subpart A—ZDefinitions
§ 118.1 Definitions.

Asused In this part:

(a) “Act” means the Elementary and
Secondary Educaticn Act of 1965, Public
Law 8910, as amended.

(b) “Base period” means the 3-year
period immediately preceding the period
covered by a project proposal.

(¢) “Commissioner” means the U.S.
Commissioner of Education.

(d) “Construction” means (1) the
erection of new or expansion of existing
structures, and the acquisition and in-
stallation of fixed or bullt-in equipment
therefor: (2) the acquisition of existing
structures not owned by the agency
making application for assistance under
Title ITX of the Act; (3) the remodeling
or alteration (Including the acquisition,
installation, modernization, or replace-
ment of fixed or built-in equipment) of
existing structures; or (4) a ‘combina-
tion of any two or more of the foregoing.

(¢) “Cultural and educational re-
sources” includes State educational
agencies, institutions of higher educa-
tion, nonprofit private schools, public
and nonprofit private agencies such as
libraries, museums, musical and artistic
organizations, philanthrepic crganiza-
tions, and educational radio and tele-
vision.

(f) “Department’” means the U.S. De-
partment of Health, Education, and
Welfare,

(g) “Elementary school” means a day
or residential school which provides ele-
mentary education, as determined under
Statelaw.

(h) “Equipment” includes machinery,
utilities, and built-in equipment and any
necessary enclosures or structures to
house them, and includes all other items
necessary for the functioning of a par-
ticular facility as a facility for the pro-
vision of educational services, including
items such as instructional equipment
and necessary furniture, printed, pub-
lished, and audiovisual instructional
materials, and books, periodicals, docu-
ments, and other related materials,
Equipment does not include supplies,
which Is defined in paragraph (q) of
this section.

(1) “Exemplary educational programs”
means educational programs or activities
designed to serve as models for regular
school programs.
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(J) “Local educational agency” means
s public board of education or other

public authority legally constituted with-
in a State for either administrative con-
" trol or direction of, or to perform &

service function, as defined in paragraph
(n) of this section, for, public elemen-
tary or secondary schools in a city,
county, township, school district, or
other political subdivision of a State, or
such combination of school districts or
counties as is recognized in a State as
an administrative agency for its public
elementary or secondary schools. That
term also includes any other public in-
stitution or agency of any State or
political subdivision thereof having ad-
ministrative control and direction of a
public elementary or secondary school.

(k) “Nonprofit,” as applied to a school,
agency, orgenization, or institution,
means & school, agency, organization, or
institution owned and operated by one or
more nonprofit corporations or assoclia-
tions no part of the net earnings of
which irures, or may lawfully inure, to
the benefit of any private shareholder of
individual,

(1) “Project proposal”’ means an ap-
plication for a grant or payment for the
planning, establishing, operating or
maintaining of, a supplementary educa-
tHonal center or service submitted to the
Commissioner for his approval under
Title IIX of the Act.

(m) “Secondary school” means & day
or residential school which provides sec-
ondary education, as determined under
State law, except that it does not include
education beyond grade 12.

(n) “Service function” means an edu-
cational service which is performed by &
legal entity, such as an intermediate
agency, whose jurisdiction does not ex-
tend to the whole of the State and which
is authorized to provide consultative, ad-
visory, or educational program services
to public elementary or secondary
schools, or which has regulatory func-
tions over agencies having administra-
tive control or direction of public ele-
mentary or secondary schools, rather
than & service which is performed by &
cultursl or educational resource.

(0) “State” includes, in addition to the
several States of the Union, the District
of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa,
the Virgin Islands, and the Trust Terri-
tory of the Pacific Islands.

(p) “State educational-agency” means
the State board of education or other
agency or officer primarily responsible
for the State supervision of public ele-
mentary and secondary schools, or, if
there is no such officer or agancy, an offi-
cer or agency designated by the Gov-
ernor or by State law.

(q) *‘Supplies” means those nonequip-
ment items which are consumed in use
or which may not reasonably be expected
to last longer than 1 year.

(r) “Works of art” means those items,
which may be in the nature of fixtures,
that are inc -norated in school facilities
primarily b.  ag-, of their esthetic value.
The cost of a work of art which is in the
nature of & fixture shall be the estimated
additional cost of incorporating those
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special esthetic features which exceed the
general requirements of excellence of ar-
chitecture and design.

Subpart B—Project Proposals

§118.2 General provisions.

A grant under Title III of the Act will
be made to a local educational agency or
agencies, or payment will be made to the
Department of the Interior or the De-
partment of Defense, only upon submis-
sion of an application (in the form of a
project proposal) for such a grant or
payment on such forms 8&s the Com-
missioner provides and upon approval of
the application by the Commissioner.

§118.3 Designation and certification of
agency for administration.

(a) Designation. Each project pro-
posal and amendment thereto shall give
the official name of the applicant, which
shall be the agency responsible for
carrying out the project.

(b) Certification. Each such pro-
posal or amendment shall include &8s an
attachment a certificate by the officer
authorized to make and submit the pro-
posal, or amendment, on behalf of the
applicant to the effect that the proposal
or amendment has been adopted by the
applicant,

§ 118.4 Purposes.

() In order to stimulate and promote
the acceptance of innovative and exem-
plary educational programs into educa-
tional practices, grants, and payments
will be made under Title III of the Act
for supplementary educational centers
and services through which such pro-
grams may be carried out. Grants and
payments may also be made for planning
and taking other steps leading to the de-
velopment of such programs, Priority
will be given to assisting those programs
which are exemplary and demonstrate
educational innovation and which may
serve as models for adoption as regular
school programs, The provision of such
programs may include, if necessary for
the success of the project, the acquisi-
tion of equipment and supplies, and, in
the case of local educational agencies if
essential to the success of the'project, the
leasing or construction of facilities.

(b) Grants and payments may be
made for innovative and exemplary pro-
grams in the following categorles:

(1) Comprehensive guidance and
counseling, remedial instruction, and
school health, physical éducation, vecre-
ation, psycholugical, and social work
services designed to enable and encour-
age persons to enter, remain in, or re-
enter educational programs, including
the provision of special educational pro-
grams and study areas during periods
when schools are not regularly in session;

(2) Comprehensive academic services,
and, where appropriate, vocational guid-
ance and counseling, for continuing adult
education;

(3) The development and conduct of
exemplary educational programs, includ-
ing dual-enrollment programs for the
purpose of stimulating the adoption of
improved or new educational programs,
and programs for conducting, sponsor-

ing, or cooperating In educational re-
search and demonstration programs and
projects such as (i) establishing and
maintaining curriculum research and
innovation centers to assist in locating
and evaluating curriculum research
findings, (1) discovering and testing
new educational ideas (including new
uses of printed and audio-visual media)
and more effective educational nractices,
and putting into use those wrizh show
promise of success, and (il tudying
ways to improve the legal and organiza-
tional structure for education, and the
management and administration of edu-
cation, in the schools of the State;

(4) Srecialized instruction and equip-
ment for students interested in studying
advanced scientific subjects, foreign lan-
guages, and other academic subjects
which are not taught in the local schools
or which can be provided more effectively
on & centralized basis, or specialized in-
struction and equipment for persons who
are handicapped or of preschool age;

(5) The making available on a tempo-
rary basis, of modern educational equip-
ment and especially qualified personnel,
including artists and musicians, to public
and other nonprofit schools, organiza-
tions, and institutions;

(6) The developing, producing, and
transmitting of radio and television pro-
grams for classroom and other educa-
tional use;

(7) The providing of special educa-
tional and related services to persons
who are in or from rural areas or ‘who
are or have been otherwise isolated from
normal educational opportunities, in-
cluding, where appropriate, the providing
of mobile educational services and equip-
ment, special home study courses, radio,
television, and related forms of instruc-
tion, and visiting teachers programs;

(8) Other specially designed educa-
tional programs which meet the pur-
poses of Title XXI of the Act.

§118.5 Evidence of involvement of cul-
tural and educational resources.

Each project proposal shall include
evidence that representatives of appro-
priate cultural and educational resources
have participated in the planning, and
will participate in the operation and
evaluation, of the project. Nv such pro-
posal will be approved unless the Com-
missioner determines thet the degree of
participation by such resources is suffi-
cient to assure that the proposed project
will be effective in substantially increas-
ing the educational anc cultural oppor-
tunities for persons in the area to be
served.

§ 118.6 Administration and reporting.

(a) Administration. Each Dproject
shall provide that the actlvities and serv-
ices for which assistance under Title III
of the Act is sought will be administered
by or under the supervision of the
applicant. )

(b) Reports and records. Each proj-
ect proposal shall provide for the making
of an annual report and such other re-
ports, in such form, and containing such
information, as the Commissioner may
reasonably require to carry out his func-
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tions under Title III of the Act and to
determine the extent to which the use of
funds provided under that Title has been
effective In improving the educational
opportunities of persons in the area
served. The applicant shall keep such
records, and afford such access thereto,
as the Commissioner may find necessary
to assure the correctness of such reports.

§ 118.7 Present programs.

(a) Programs during the base period.
Each project proposal shall contain a
description of those programs of a nature
similar to the project being propostd
which were carried on during the base
period in the geographical area to be
served.

(b) Maintenance of the level of funds
made available. Each project proposal
shall set forth policies and procedures
under the grant to insure that services
and activities of the type for wbich Fed-
eral assistance is beins sought will not be
curtailed, and that Federal funds made
avallable for the project will be so used
as to supplement and, to the extent prac-
ticable, increase the level of funds that
would, in the absence of such Federal
funds, have been made avallable by the
grantee from State and local public
sources for the purposes described in sec-
tion 303 of the Act, and in no case sup-
plant such funds.

§ 118.8 Proposed services.

Each project proposal shall describe
the program to be provided with funds
made available under Title 7II of the Act
and how it will meet the educationsl and
cultural needs of persons in the geo-
graphical area to be served. It s*sll also
describe the manner in which t..¢ proj-
ect would supplement or improve pro-
grams of the same type that were carried
on during the base period in the geo-
gnphical area to be served, or state that
it covers programs of a type that were not
= carried on.

§ 1189 Qualifications of professional
personnel

Each project proposal shall set forth
minimum acceptable qualifications, in-
“luding educational backsround and ex-
~erience, of all surecvisory, teaching,
and consulting persoinel 50 as to assure
the Commissioner that the bert avail-
able talents will be used for proposed as-
signments.

§118.10 Adequacy of facilities.

Each project proposal shall describe
the facilities available for the project.
If a project proposal of a local educa-
tional agency calis for the acquisition,
leasing, remodeling, or constructing of
facilities, it must show how and why such
action is essential for the success of the
project.

§ 118.11 Participation of children en-
rolled in nonprofit private schools.

Each project proposal shall provide for
a degree of participation by or benefit
to children who are enrolled in nonprofit
private schools in the area to be served
which is consistent with the i..umber of
such children. Wherever practicable,
supplementary educational services, in-

RULES AND REGULATIONS

cluding broadened Instructional offerings
made available to children enrolled in
nonprofit private schools, shall be pro-
vided on publicly controlled premises.
Provisions for supplementary education-
al services for children enrolled in pri-
vate nonprofit schools shall not include
the paying of salaries of teachers or
other employees of such schools except
for services performed outside their reg-
ular hours of duty and under public su-
pervision and control, nor shall they
include the financing of regular school
instruction for nonpublic schools, the
leaving of equipment on private school
premises, or the construction of facilities
for such schools. None of the funds made
available under Title III of the Act may
be used for religious worship or sectar-
jan instruction.

§ 118.12 Submission of project pro-
posal.

Project proposals shall be submitted to
the Commissioner on or before such dates
as he establishes. Each project pro-
posal, except in the cases of projects
proposed by the Department of Defense
or the Department of the Interior, must,
on or before its submission to the Com-
missioner, also be submitted to the State
educational agency for its review and
recommendation. ’

§ 118.13 Amendments. -

‘Whenever there is any material change
in the content or administration of an
approved project, or in the organization,
policies, or operations of the local edu-
cational agency affecting an approved
project, the project proposals shall be
appropriately amended. The amandment
may be treated as & new project proposal,
and, if so, will be considered in the next
round of applications.

§§ 118.14-118.18 [Reserved]

Subpart C—Approval of Project
Proposals )

§ 118.19 Criteria for evaluation of proj-
ect proposals. :

(8) General criteria. Each project
proposal will be evaluated in terms of
educational significance, project design,
qualifications of personnel designated or
intended to carry out the project, ade-
quacy of designated facilitles, economic
efficlency, feasibility with regard to the
needs and resources of the area to be
served, and priorities and other criteria
that may be adopted with the advice of
the Advisory Committee on Supplemen-
tary Educational Centers and Services
and announced from time to time by the
Commissioner. In approving applica-
tions under Title III of the Act for grants
for any fiscal year beginning after June
30, 1987, the Commissioner will give spe-
cial consideration to the application of
any local educational agency which is
making a reasorable tax effort but which
is nevertheless .iable to meet critical
educational nec.ts, including preschool
education for 4- and 5-year-olds, because
some or all of its schools are seriously
overcrowded (as & result of growth or
shifts in enrollment or otherwise), obso-
lete, or unsafe,

(b) Criteria to assure equitable dis-
tribution of assistance within each State.
In order to assure equitable distribution
of assistance under Title III of the Act
within each State, tl.e Commissioner will
also evaluate all project proposals pursu-
ant to vhe following criteria:

(1) The projects assisted will be ac-
cessible to large numbers of persons
within the State;

(2) The projects so assisted will be
accessible to persons within the varlous
regions within the State to a degree com-
mensurate with the population distribu-
tion in such regions;

(3) The projects assisted will be ap-
propriate to the relative needs of various
population groups within the State;

(4) The relative financial ability of
communities or areas to provide the pro-
posed services and actlvities has been
considered in the development of the
projects; and

(5) The resources of particuiar local
educational agencies, in terms of person-
nel, facilities, administrative policies, and
other factors, will, with effective coordi-
nation with relevant educational and
cultural resources, be adequate to provide
the proposed services and activitizs.

(¢) Criteria to assure equitable dis-
tribution of assistance to children in
overseas dependents schools of the De-
paritment of Defense and Indian children
in elementary and secondary schools op-
erated by the Department of the Interior.
With respect to schools operated by the
Department of Defense and the Depart-
nient of the Interior, the Commissioner
will evaluate such proposals pursuant to
the following criteria:

(1) The projects assisted will be acces-
sible to large numbers of eligible
persons;

(2) The projects shall be so distributed
geographically as to allow, to the ex-
tent practicable, participation by the
various elinible groups within the geogra-
phical jurisdiction of the applicant;

(3) The .projects assisted will be ap-
propriate to the relative needs of various
groups within the jurisdiction of the ap-
plicant; and

(4) The resources avallable to the par-
ticular Department, in terms of person-
nel, facilities, administrative policies
and other factors, will, with effective co-
ordination with relevant educational
and cultural resources, be adequate to
provide the proposed services and activi-
u%o > ~

§ 118.20 Disposition.

The Commissioner will, on the basis of
an evaluation of a project proposal pur-
suant to § 118.19, (a) approve the project
proposal in whole or in part, (b) dis-
approve the project proposal, or (¢) defer
action on the project proposal for such
reasons as lack of funds or & need for
further evaluation. Any deferral or dis-
approval of the project proposal will not
preclude its reconsideration or resubmis-
sion at & later date. The Commissioner
will notify the applicant and, where ap-
vropriate, the respective State educa-
tional agency in writing of the disposition
of the project proposal. For projects for
local educational agencies approved by
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the Commissioner, the grant award docu-
ment will include the approved budget
and the terms and conditions upon which
the grant is to be made.

§§ 118.21-118.23 " [Reserved]

Subpart D—Federal Financial Partic-
ipation and Payment Procedures

§118.24 Effective date of approved
project.

The effective date of any approved
project shall be. tac date indicated in the
grant award document or in the case of
the Department of the Interior or the
Department of Defense the date of is-
suance of the notification of approval,
There will be no financial paricipation
under Title IIT of the Act with respect
to expenditures made prior to the effec-
tive date of such grant award document.

§118.25 Payment procedures.

From the amounts spportioned to the
States and the amounts made available
to the Department of the I ‘erior and the
Department of Defsnse, the Commis-
aionerwﬁlpaytom,hgrmteeinastate.
or to the Department of the Interior or
to the Department of Defense, either in
advance or by way of reiinbursement,
amounts equal to the total allowable ex-
penditures by the recipient under an ap-
proved project. Payments will be made
in & manner consistent with the nature
of the activities and the services under
the project.

§118.26 Effect of Federal psyments.

Neither the approval of the project pro-
posal nor any psyment to the grantee
shall be deemed to waive the right or duty
of the Commissioner to withhold or re-
cover funds by reason of the fallure of
the grantee to observe any of the require-
ments of the Act.

£ 118.27 Extent of participation under
Title III of the A:t.

(a) Prior activities and services basis.
Participation under T'tle XXI of the Act
in supplementary cducational centers and
services will be provided only to the ex-
tent that the services and activities pro-
vided for in the project proposal are of &
type not carried on during the base pe-
rlod in the area served, or that they sup-
plement the quantity or improve the
qual’ty of services and activities of the
same type carried on during the base
period in the geographical area served.

(b) Monetary basis. Where a local
educational agency has, during the base
period, been carrying on activities and
services of the type proposed with funds
derived from State and loeal public
sources, the degree of Federal fnancial
participation will be determined by the
Commissioner taking into account the
proposrd continued expeniditures for
services and activities of the type pro-
posed as compared with expenditures for
similar activities and services during the
base period.

£118.28 Availability of funds for ap-
proved projects.

The issuance of a grant award docu-
ment will be regarded as an obligation of
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the Government of the United States In
the amount of the grant award, Federal
appropristions so obligated will remain
available for expenditure by such local
educational agencies during the period

. for which the grant was awarded. For

purposes of the regulations in this part,
funds shall be considered to have been
expended by a local educational agency
on the basis of documentary evidence of
binding commitmente for the acquisition
of goods or property, for the construction
of schu.. facllities, or for the perform-
ance of work, except that funds for per-
sonal services, for services performed by
public utilities, for travel, and for the
rental of facilities shall be considered to
have been expended respectively as of
the time such services were rendered,
such travel was performed, and such
rented facilities were used. Such bind-
ing commitments for the acquisition of
goods or property, for the construction of
achool facllities or for the performance
of work, shall be liquidated within a
reasonable period of time.

§ 118.29 Fiscal and auditing procedures,

(a) Custody of funds. Esach project
proposal shall designate the officer who
will receive and have custody of project
funds.

(b) Fiscal procedures. Each grantee
recelving Federal funds for an approved
project shall provide for such fiscal con-
trol and fund accounting procedures as
are necessary to assure proper disburse-
ment of, and accounting for, the Federal
funds paid to it. Accounts and support-
ing documents relating to project ex-
penditures shall be adequate to permit an
accurate and expeditious audit.

(¢) Auditing procedures. Each grant-
ee shall make appropriate provision for
the auditing of project expenditure rec-
ords, and such records as well as the
audit reports shall be avallable to audi-
tors of the Federal Government,

§118.30 Adjustments.

Fach grantee shall, in maintaining pro-
gram expenditure accounts, records, and
reports, make any necessary adjustments
to reflect refunds, credits, underpay-
ments, or overpayments, as well as any
adjustments resulting from Federal or
local administrative reviews and audits.
Such adjustments sha’l be set forth in the
gnancia.l reports flled with the Commis-

oner.

§ 118.31 Disposal of records.

(a) General rule. Subject to the pro-
visions of paragraph (e) of § 118.40, each
grantee shall provide for keeping acces-
sible and intact all records pertaining to
such Federal grants or relating to the
expenditure of such grants (1) for 3
years after the close of the fiscal year in
which the expenditure was liquidated,
(2) until the grantee 35 notified that
such records are not needed for program
administrative review, or (3) until the
grantee is notified of the completion of
the Federal fiscal audit, whichever is the
latest.

(b) Questioned expenditures. The
records pertaining to any claim or ex-
penditure which has been questioned at
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the time of audit shall be maintained
until necessary adjustments have been
reviewed and cleared by the Departinent
of Health, Education, and Welfare.

§ 118.32 Cooperative agrcements,

An applicant may enter into a coop-
erative agreement or contract to provide
services under 2 project if the services
to be so provided, as well as the coop-
erating institution, organization, or
agency, are spevified in the project pro-
posal and if the agreement or contract
is acceptsble to the Commissioner. Such
a coopesative agreement or contract will
be acceptable only if the Commissioner is
assured that the applicant will retain the
responsibility for supervision of the
project. . .

§118.33 Eligible expenditures.

Expenditures which are eligible for
participation under Title IIT of the Act
are those expenditures which (a) con-
form to the terms of the approved proj-
ect, (b) are incurred for activities which
supplement instruction that had been
provided during the base period for pub-
lic and nonprofit private school students
and teachers, and (c) are clearly identi-
fiable as additional expenditures in-

curred as a result of the Title IIT pro-

gram.
§118.34 Funds not expended.

In the event that funds previously
made available under Title XXI of the Act
have not been expended pursuant to the
approved project and, in the judgment
of the Commissioner, will not be ex-
pended for such purposes, the Commis-
sioner may, upon notica to the recipient,
reduce the amount of the grant or pay-
ment to an amount consistent with the
recipient’s needs. In the event that an
excess over the sum needed for comple-
ticn of the project shall have actually
bzen paid to the recipient, the custodian
of the project funds shall pay that excess
over to the Commissioner,

§ 11!\3.35 Reapportionment.

In order to provide a basis for reappor-
tionment by the Commissioner under
section 302(d) of the Act, each grantee
thereunder shall submit tc the Commis-
sioner, by such date or dates as he may
specify, a statement showing the antici-
pated need during the current fiscal year
for the amount previously granted.

§§ 118.36-118.39  [Reserved] -

Subpart E—Equipment and
Construction

§ 118.40 Acquisition and maintenance
of equipment.

(a) Title to equipment. Title to equip-
ment acquired under Title IIT of the Act
must be vested in, and retained by, a pub-
lic agency, or in the case of the Depart-
ment of the Interior or the Department
of Defense, in the United States.

(b) Use and control. All equipment
acquired under Title IIX of the Act must
be used for the purposes specified in the
approved project, and such equipment
must be subject to the administrative
control of the recipient public agency, or
in the case of the Department of the Inte-
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rior or the Department of Defense, the
administrative control of the United
States.

(¢) Mainlenance and repair ¢t equip-
ment. Costs of maintaining and re-
pairing equipment purchosed under
grants pursuant to Title IIX of the Act

1 be eligible for Federal financial
participation during the life of the proj-
ect. It shall be the responsibility of the
grantee to make reasonable provision for
the maintenance and repalr of such
equipment.

(d) Built-in equipment. The provi-
sions of paragraphs (a), (b), and (¢) of
this section also apply to built-in equip-
ment, which is defined to mcan equip-
ment that is permanently fastened to
the bullding and functions as part of
the building. The cost of such equip-
ment is eligible for financial participa-
tion under Title III of the Act If a State
or local educational agency or the U.S.
Government owns cr operates the facility
to which such equipment is attached and
retains such ownership, or there is re-
served. the right to remove such equip-
ment.

(e) Inventories of equipmer.:, Where
equipment which costs $100 or more per
item is purchased by the grantee under
an approved project, inventories and
other records supporting accountability
shall be maintained until the grantee is
notified of the completion of the Depart-
ment’s review and audit covering the dis-
position of such equipment. Such equip-
ment may not be sold or exchanged for
unlike equipment prior to the expiration
of its useful life or the expiration of the
project period and all extensions thereof,
whichever occurs first.

§ 118.41 Grants for conttruction.

(a) General provisions. Where essen-
tial for the success of a project under
Title IIX of the Act, funds made available
thereunder may be used by local educa-
tional agencies for the acquisition, lease,
remodeling, or construction of facilities
if the estimated cost of such facilities is
commensurate with the range and scope
of the services to be provided under the
proposed project.

(b) Assurances. Grants which make
provision for construction shail contain
assurances that:

(1) Reasonable provision has been
made, consistent with other approved
use to be made of the facilities, for areas
in such facilities which are adaptable for
artistic and cultural activities;

(2) Upon completion of the construc-
tion, title to the facilities will be in and
retained by a State or local educational
agency, and the bullding will be operated
and used for the educational and related
purposes for which it was constructed for
a period of not less than 20 years;

(3) Construction approved pursuant
to the project proposel wili be under-
taken promptly;

(4) Contracts for the construction
approved pursuant to the project pro-
posal will provide that all laborers and
mechanics employed by contractors or
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subcontractors shall be paid wages at
rates not less than those prevailing on
similar construction in the locality as
determined by the Secretary of Labor in
accordance with the Davis-Bacon Act,
as amended (40 U.S.C. 276a-276a-5),
that such contractors and subcontrac-
tors will comply with the regulations in
29 CFR Part 3 (see 29 F.R. 97), and in-
clude all clauses required by 29 CFR 5.5
(a) and (¢) (see 29 F.R. 100,101, 13463,
and 29 CFR Part 3, Subpart B—Interpre-
tation of the Fringe Benefits Provisions
of the Davis-Bacon Act—published at 29
FR. 13465), and that the nondiserimi-
nation in employment clause prescribed
by Executive Order No. 11246 of Septem-
ber 24, 1965 (30 F.R. 12319), will be in-
corporated in any contract for construc-
tion work or modification thereof &«
defined in said Executive order;

(5) Representatives ol the U.S. Office
of Education will have access at all rea-
sonable times to work wherever it is in
preparation or progress, and the con-
tractor will provide proper facilities for
such access and inspection;

(6) The final working drawings and
specifications will be submitted to the
Commissioner before the construction
approved pursuant to the project is
placed on the market for bidding;

(7 Construction work will be con-
tracted for, and performed, according
to State and local rules and regulations;

(8) The grantee will furnish progress
reports and such other information re-
lating to the proposed construction and
the grant as the Commissioner may
require;

(9) Architectural or engineering
supervision and inspection will be pro-
vided at the constructlon site to insure
that the completed work conforms to the
approved plans and specifications;

(10) In developing the plans for the
construction the grantee has given due
consideration to excellence of the archi-
tecture and design and to the inclusicn
of works of art, for which funds under
Title III of the Act will be available not
in excess cf 1 percent of the cost of the
project: .

(11) In planning the construction of
school facilities each grantee shall, in
accordance with the provisions of Execu-
tive Order No. 11296 of August 10, 1966
(31 P.R. 10663) aad such rules and regu-
lations as may be issued by the Depart-
ment of Health, Education, and Welfare
to carry out those provisions, evaluate
flood hazards In connection with such
school facilities and, as far as practica-
ble, avoid the uneconomic, hazardous, or
unnecessary use of flood plains in con-
nection with such construction;

(12) In developing plans for school
facilities, provision shall be made in
order to insure that such facilities shall
be, to the extent appropriate in view of
the uses to e made of the facillities, ac-
cessible to and usable by handicapped
persons and i. developing such plans
there will be compliance with the mini-
mum standards contained in “American
Standard Specifications for Making

Bulldings and Facilities Accessible To
and Useable By, the Physically Handi-
capped” approved by the American
Standards Association, Inc., October 31,
1961, with appropriate useable segments
of “Building Standards of the University
of Illinois Rehabilitation Center” and
“Occupancy Guide Requirement of Vet-
erans Benefits, Regional Offices, Vei-
erans Administration”, and with such
other standards as the Secretary may
prescribe or approve; and

(13) The applicant has or will have a
fee simple or such other estate or inter-
est in the site, including access thereto,
as is sufficient in the opinion of the
Commissioner to assure undisturbed use
and possession of the facilities for not
less than 20 years from the date of the
completion of the construction approved
pursuant to the project.

(c) Manner of construction. Con-
struction must be functional, must be
undertaken in an economical manner,
and must not be elaborate in design or
extravagant in the use of materials in
comparison with school facilities of a
similar - type cons.ructed in the State
within recent years.

(d) Contracts for construction. Al
contracts for construction (as defined in
§ 118.1) shall be awarded to the lowest
qualified bidder on the basis of open
competitive bidding; except that, if one
or more items of construction are cov-
ered by an established alternative pro-
cedure, consistent with State and local
laws and regulations, which is approved
by the State agency as designed to
assure construction in an economical
manner consistent with sound business
practice, such. alternative procedure may
be followed.

§118.42 Accounting procedures for con-
struction projects,

Funds made available for construction
pursuant to a grant under Title IIX of
the Act must be expended within 12
months from the effective date of the
project, except that a longer period may
be allowed by the Commissioner upon
a showing of good cause.

§ 118.43 Recovery of payments.

If within 20 years after the completion
of any construction undertaken pursu-
ant to a grant under Title IIT of the Act
(a) the owner of the facility shall cease
10 be a State or local educational agency,
or (b) the facility shall cease to be used
for educational and related purposes for
which it was constructed, recovery of
payments may be had in accordance
with the procedures set forth in section
307 of the Act.

§ 117.44 Leasing facilities.

In the case of a grant to lease a facil-
ity the grantee shall have the right to
occupy; and to operate, and if necessary
to maintain and improve, the premises
to be leased during the proposed period
of the project.
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§118.45 Shared use of supplementary
educational centers.

Any project to be carried out in sup-
plementary educational centers and in-
volving joint participation by children
enrolled in private schons and children
enrolled in public schools shall include
such provisions as are necessary to
avoid the separation of participating
children by school enrollment or reli-
gious affiliation.

§ 118.46 Patents and copyrights.

(a) Any material of a copyrightable
nature produced through a project with
financial assistance under Title III of
the Act shall not be copyrighted but
shall be placed in the public domain.

(b) Any materials of a patentable na-
ture produced through a project with
financial assistance under Title IIT of
the Act shall be subject to the provisions
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of 45 CFR Parts 6 and 8 which are
hereby incorporated into the terms and
conditions of any approved project.

§§ 118.47-118.48 [Reserved]

Subpart F—Review Provisions

§118.49 State educational agency re-
view and recommendations.

In order to afford State educational
agencies a reasonable opportunity to re<
view and recommend project proposals
submitted within a State, the Commis~
sioner will not take final action with
regard to any project proposal, nor will
the Advisory Committee on Supplemen-
tary Educational Centers and Services
make its final review of any project pro-
posal, until 30 days after the applicable
deadline date established by the Com-
missioner for the filing of project pro-
posals by local educational agencies.

2763

§118.50 Continuing administrative re-
view and program evaluation.

By the U.S. Office of Education. In
order to assist the recipient of funds
undcr Title IIT of the Act in adhering
to statutcry and regulatory provisions
and to the substartive legal and adminis-
trative requirements, the Commissioner
will conduct periodic program reviews
and evaluations.

Dated: January 25, 1967.

{SEAL] Harorp Howe II,
U.S. Commissioner of Education.

Approved: February 2, 1967.

JouN W. GARDNER,
Secretary of Health,
Education, and Welfare.

[F*R. Doc. 67-1464; Filed, Feb. 8, 1967;
8:45 am.] -
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